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Hon.    CHARLES  E.  HUGHES.  Circuit  Justice* Washington.  D.  C. 

Hon.  ALFRED  C.  COXE.  Circuit  Judge New  York.  N.  Y. 

Hon.  HENRY  G.  WARD,  Circuit  Judge New  York.   N.   Y. 

Hon.  HENRY  WADE  ROGERS.  Circuit  Judge New    Haven,    Conn. 

Hon.  EDWIN  8.  THOMAS.  District  Judge.  Connecticut New  Haven,  Conn. 
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Hon.  GEORGE  W.  RAY.  District  Judge.  N.  D.  New  York Norwich,  N.  Y. 

Hon.  CHARLES  M.  HOUGH.  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  LEARNED  HAND.  District  Judge.  S.   D.  New  York New  York.  N.  Y. 

Hon.  JULIUS  M.  MAYBR.  District  Judge.  S.  D.  New  York  New  York.  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZELs  District  Judge,  W.  D.  New  York Buffalo.  N.  Y. 

Hon.  HARLAND  B.  HOWE.  District  Judge.  Vermont Bt  Johnsbury,  Vt 
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Hon.  MAHIX>N  PITNEY.  Circuit  Justice Washington.  D.  0. 

Hon.  JOSEPH  BUFFINGTON.  Circuit  Judge Pittsburg,  Pa. 

Hon.  JOHN   B.   McPHERSON.  Circuit  Judge Philadelphia.    Pa. 

Hon.  VICTOR  B.  WOOLLEY.   Circuit  Judge Wilmington.   Del. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware Wilmington.  DeL 

Hon.  JOHN  RBLL8TAB.  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  TH08.  G.  HAIGHT.  District  Judge.  New  Jersey Jersey  City.  N.  J. 

Hon.  J.  WARREN  DAVIS,  District  Judge,  New  Jersey* Trenton,  N.  J. 

Hon.  J.  WHITAKER  THOMPSON.  District  Judge.  E.  D.  Pennsylvania... Philadelphia.  Pa. 

Hon.  OLIVBR  B.  DICKINSON.  District  Judge.  B.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHAS.  B.  WITMBR,  District  Judge,  M.  D.   Pennsylvania Sunbury.  Pa. 

Hon.  CHARLES  P.  ORR.  District  Judge,  W.  D.  Pennsylvania Pittsburg.  Pa. 
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(v) 


Digitized  by  VjOOQIC 


VI  146  0.  C.  A.  BEPOBTS 


FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITB.  Circuit  Justice Washington,  D.   O. 

Hon.  JETER  C.   PRITCHARD.   Circuit  Judge Ashevllle,    N.    C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge Washington.   D.   C. 

Hon.  CHAS.  A.  WOODS.  Circuit  Judge Marlon,    S.   C. 

Hon.  JOHN  C.  ROSE.  District  Judge.  Maryland Baltimore.   Md. 

Hon.  HENRT  O.  CONNOR,  District  Judge.  E.  D.  North  Carolina Wilson.  N.  C. 

Hon.  JAMES  B.  BOYD,  District  Judge,  W.   D.  North  Carolina Greensboro.  N.  C. 

Hon.  HENRT  A.  MIDDLBTON  SMITH,  District  Judge.  B.   D.  S.   C Charleston.   8.  C. 

Hon.  JOSEPH  T.  JOHNSON.  District  Judge.  W.  D.  8.  C Greenville.  S.  C. 

Hon.  EDMUND  WADDILL.  Jr.,  District  Judge,  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWBLU  District  Judge.  W.  D.  Virginia Lynchburg.  Va. 

Hon.  ALSTON  G.  DAYTON,  District  Judge,  N.   D.  West  Virginia Phlllppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia.... Charleston.  W.  Va. 

FIFTH  CIRCUIT 

Hon.  LOUIS  D.  BRANDEIS.  Circuit  Justice* Washington,   D.  C. 

Hon.  DON  A.   PARDEE,   Circuit  Judge AtlanU,    Ga. 

Hon.  A.  P.    Mccormick,   circuit  Judge. Waco.    Tex. 

Hon.  RICHARD  W.  WALKER,  Circuit  Judge Huntsvllle.  Ala. 

Hon.  HENRY  D.  CLAYTON.  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB.  District  Judge.  N.  D.  Alabama Birmingham,  Ala. 

Hon.  HARRY  T.  TOULMIN.  District  Judge,   S.   D.   Alabama Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD,  District  Judge,   N.   D.    Florida Pensacola,   Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge.  S.  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,   N.    D.   Georgia AtlanU.   Ga. 

Hon.  EMORY  SPEER.  District  Judge,  S.  D.  Georgia Macon.  Ga. 

Hon.  WM.  WALLACE  LAMBDIN,  District  Judge.   S.  D.  Georgia Savannah.  Ga. 

Hon.  RUFUS  B.  FOSTER.  District  Judge,  B.   D.  Louisiana New  Orleans.  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES,  District  Judge.  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  GORDON  RUSSELL.  District  Judge,    E.    D.    Texas Sherman,    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas Dallas.  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,   S.   D.  Texas Houston,   Tex. 

Hon.  THOMAS  8.  MAXEY,  District  Judge,  W.  D.   Texas Austin,  Tex. 


SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY,  Circuit  Justice Washington,    D.   0. 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge Cincinnati,  Ohio. 

Hon.  LOYAL  E.  KNAPPEN.  Circuit  Judge Grand   Rapids,   Mfch. 

Hon.  ARTHUR  C.  DBNISON,  Circuit  Judge Grand  Rapids.  Mfch. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  E.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS.  District  Judge.   W.    D.   Kentucky Louisville,   Ky. 

Hon.  ARTHUR  J.  TUTTLE.  District  Judge,  B.   D.   Michigan Detroit,  Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge,  W.  D.  Michigan.... Grand  Rapids,  Mich. 

Hon.  JOHN  M.  KILLITS,  DlstHct  Judge.  N.  D.  Ohio Toledo,  Ohio. 

Hon.  JOHN  H.  CLARKE,  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  JOHN  E.  SATER.  District  Judge,  S.  D.   Ohio Columbus,  Ohio. 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge.  S.   D.  Ohio Cincinnati.  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  B.  and  M.  D.  Tennessee-.. Knox vl He,  Tenn. 
Hon.  JOHN  B.  McCALLi,  District  Judge,  W.   D.  Tennessee Memphis,  Tenn. 

SEVENTH  CIRCUIT 

Hon.  JAMBS  CLARK  McRBYNOLDS,  Circuit  Justice   Washington,  D.    C. 

Hon.  FRANCIS    E.    BAKER.    Circuit    Judge Goshen,    Ind. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago,  111. 

Hon.  JULIAN  W.   MACK,  Circuit  Judge Chicago,    IlL 
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Hon,  EVAN  A.  EVANS,  Circuit  Judge  * Baraboo,  Wis. 

Hon.  KENBSAW  M.  LANDIS.  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  OEOROB  A.  CARPENTER,  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  FRANCIS  M.  WRIGHT.  District  Judge,   E.   D.  Illinois Urbana,   111. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge.   S.  D.   Illinois Sprtngfleld,  IlL 

Hon.  ALBERT  B.  ANDERSON.  District  Judge,  Indiana Indianapolis,  Ind. 
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EIGHTH  CIRCUIT 

Hon.  WILUS  VAN  DEVANTBR,  Circuit  Justice Washington,  D.  0. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St   Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Leavenworth,    Kan. 

Hon.  ELMER  B.   ADAMS,   Circuit  Judge St.    Louis,    Mo. 

Hon.  WALTER  I.  SMITH.  Circuit  Judge Council   Bluffs,   Iowa. 

Hon.  JOHN  B.  GARLAND.  Circuit  Judge Washington,   D.  C. 

Hon.  JACOB  TRIEBER.  District  Judge.  E.  D.   Arkansas Little  Rock,  Ark. 

Hon.  F.  A.  TOUMANS.  District  Judge.  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge,   Colorado Denyer,   Colo. 

Hon.  HENRY  THOMAS  REED.  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE,  District  Judge.  8.  D.  Iowa Dayenport,  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge,  Kansas Kansas  City,  Kan. 

Hon.  PAGE   MORRIS.    District   Judge.    Minnesote Duluth,    Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge,  E.   D.  Missouri St  Louis,  Mo. 

Hon.  ARBA  S.  VAN  VALKENBURGH,  District  Judge,  W.  D.  Missouri... Kansas  Citj,  Mo. 

Hon.  THOMAS  C.   MUNGER,   District  Judge.    Nebraska Uncoln,    Neb. 

Hon.  JOSEPH  W.  WOODROUGH,  District  Judge,  Nebraska Omaha,   Neb. 

Hon.  WM.  H.  POPE,  District  Judge,  New  Mexico SanU  F6,  N.  M. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.   North  DakoU Fargo,  N.  D. 

Hon.  RALPH  E.  CAMPBELL,  District  Judge.  B.  D.  Oklahoma Muskogee,  Okl. 

Hon.  JOHN  H.  COTTERAU  District  Judge,  W.  D.  Oklahoma Guthrie,  Okl. 

Hon.  JAMES  D.  BLLIOTT.  District  Judge,  South  DakoU Sioux  Falls,  S.  D. 

Hon.  TILLMAN  D.  JOHNSON,  District  Judge.  Utah  Ogden,  Utah, 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT 

Mon.  JOSEPH  McKENNA.  Circuit  Justice Washington,  D.  0. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland.   Or. 

Hon.  ERSKINE  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco.   Cal. 

Hon.  WM.  H.   HUNT,  Circuit  Judge Washington.  D.   C. 

Hon.  WM.  H.   SAWTELLE,  District  Judge.    Arizona Tucson,    Ariz. 

Hon.  BENJ.  F.  BLEDSOE.  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  OSCAR  A.  TRIPPET.  District  Judge.  S.  D.  California Los  Angeles,  Cal. 

Hon.  WM.  C.  VAN  FLEET.  District  Judge.  N.  D.  California San  Francisco,  CaL 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  FRANK  S.  DIETRICH.  District  Judge.  Idaho Boise.  Idaho. 

Hon.  GEO.  M.  BOURQUIN,  District  Judge,  Montana  Butte,  Mont 

Hon.  EDWARD  S.  FARRINGTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVERTON,  District  Judge,  Oregon ^ Portland,  Or. 

Hon.  ROBERT  S.  BEAN,  District  Judge,   Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  E.  D.  Washington Spokane,  Wash. 

Hon.  EDWARD  B.  CUSHMAN,  District  Judge,  W.  D.  Washington Seattle,  Wash. 

Hon.  JEREMIAH  NETBRER,  District  Judge,   W.   D.  Washington SeatU^  Wash. 
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(220  Fed.  42) 

T.  B.  HARMS  &  FRANCIS,  DAY  &  HUNTER  v.  STERN  et  aL* 

(Gircnit  Court  of  Appeals,  Second  Circuit,  December  14»  1915.    On  Motion 
for  Rehearing,  January  5,  1916.) 

No.  56. 

1.  Courts    ^=»291 — ^United    States    Courts — Jurisdiction — Surra    Under 

Copyright  Laws. 

The  right  asserted  and  the  defense  interposed  in  a  suit  to  enjoin  the  In- 
fringement of  a  copyright  and  for  an  accounting  and  damages  were  within 
the  exclusive  Jurisdiction  of  the  federal  courts  under  Judicial  Code  (Act 
March  3,  1911,  c.  231)  §  256,  36  Stat.  1160  (Comp.  St.  1913,  §  1233),  giving 
such  courts  Jurisdiction  exclusive  of  the  state  courts  of  cases  arising  un- 
der the  copyright  laws  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  833;  Dec.  Dig. 
«=>291.] 

2.  Ltterary  Property  ^=»6 — Transfers — ^Rights  of  Author. 

The  right  of  an  author  in  his  unpublished  manuscript  is  full  and  com- 
plete, and  it  is  subject  to  his  disposal  as  much  as  any  property  of  which 
he  is  possessed,  and  he  may  make  an  absolute  conveyance  of  It,  and  in- 
vest his  grantee  with  full  right  of  property  thereto,  including  the  right 
to  secure  copyright  of  the  production. 

[Ed.  Note. — ^For  other  cases,  see  Literary  Property,  Cent.  Dig.  §  6 ;  Dec. 
Dig.  <S=»6.] 

3.  Literary  Property  ^=»6 — ^Transfers — Equities. 

Where  the  author  of  a  musical  composition  had  agreed  that  defendants 
should  have  the  sole  and  exclusive  production  and  publishing  rights  of  all 
compositions  written  by  him,  persons  to  whom  such  autlior  undertook  to 
transfer  his  right,  title,  and  interest  in  a  composition  took  subject  to  de- 
fendants* equities,  whether  with  or  without  notice. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  §  5 ;  Dec. 
Dig.  <$=56.] 

4.  Copyrights  ^=>41,  42 — Title  of  Persons  Securing  Copyright. 

The  legal  title  to  a  copyright  vests  in  the  person  in  whose  name  it  is 
taken  out ;  but  it  may  be  held  by  him  in  trust  for  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent.  Dig.  §§  40,  41,  48; 
Dec.  Dig.  <g=>41,  42.] 

6.  Judgment  ^=:>744 — Conclusiveness — ^Matters  Concluded. 

R.  agreed  with  defendants  that  they  should  have  the  sole  and  exclu- 
sive production  and  publishing  rights  of  all  musical  compositions  which 
he  might  write  during  a  period  of  five  years.  He  composed  a  musical  com- 
poHition  and  attempted  to  transfer  his  interest  therein  to  a  company, 
which  assigned  to  plaintiffs  the  sole  and  exclusive  right  to  publish,  copy- 
right, and  vend  In  sheet  music  form  such  musical  composition.  Plaintiffs 
procured  a  copyright,  and  sued  defendants  for  infringement.  Defend- 
ants had  previously  sued  R.  In  a  state  court  for  specific  performance,  and 
the  complaint  was  dismissed  on  the  ground  that  the  contract  was  inequi- 
table and  that  it  lacked  mutuality  of  obligations  and  remedy.  Held,  that 
defendants  were  estopped  by  such  judgment  from  claiming  any  equitable 
rights  under  such  contract,  and  from  claiming  that  plaintiffs  held  legal 
title  to  the  copyrighted  composition  as  trustees  for  them,  since,  no  copy- 
right having  been  procured  when  the  suit  for  specific  performance  was 
brought,  and  there  having  been  no  diversity  of  citizenship,  the  state  court 
rendering  such  judgment  had  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §i  1278-1281; 
Dec.  Dig.  <S=»744.] 

'or  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
*For  further  opinion  on  reargument,  see  231  Fed.  646.  146  C.  C.  A.  SSL 
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6w  JuDGKENT  ^=»948 — ^Necessity  of  Pleading  Judgment. 

Plaintiffs  could  introduce  the  Judgment  of  the  state  court  without 
pleading  it,  as  the  rule  which  requires  a  former  adjudication  to  be  plead- 
ed when  relied  upon  as  an  estoppel  is  without  application,  when  the  judg- 
mentt  Instead  of  being  relied  on  in  bar  of  the  action,  is  set  up  merely  as 
conclusive  of  some  particular  fact  or  question  formerly  in  issue  and  ad- 
judicated. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §{  1787-1793; 
Dec  Dig.  <$=5948.] 

7.  Specific  Pebfobmance  ^=:»32 — ^Lack  of  Mutuality — Cube  by  Subsequent 

Perfobuance. 

A  contract,  lacking  in  mutuality  when  it  is  entered  into,  may  by  subse- 
quent performance  be  cured  of  its  defect. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§  8^ 
99;  Dec.  Dig.  «=>32.] 

8.  Literaby  Pbopebty  ^=»6 — Sales  of  Unwritten  Compositions. 

If  a  Tendor  sells  future  acquisitions  of  property,  such  as  musical  com- 
positions at  the  time  unwritten,  the  equitable  title  thereto  attaches  the 
moment  it  comes  into  existence,  and  vests  in  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  §  6; 
Dec.  Dig.  <&=>6.] 

9.  Specific  Pebfobmance  ^=»12 — Defenses — Piecemeal  Pebfobmance. 

The  principle  that  the  court  will  not  decree  specific  performance  of  a 
contract  by  piecemeal,  but  that  it  must  be  performed  in  its  entirety,  if 
performed  at  all,  does  not  apply  to  contracts  which,  though  they  may  be 
entire  and  single  in  themselves,  contemplate  a  separate  and  piecemeal  per- 
formance of  separate  parts. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent.  Dig.  §§  2&- 
28,  37 ;  Dec  Dig.  <S=»12.] 

10.  Ltteraby  Property  ^=>6 — Sales  of  Unwritten  Compositions. 

A  contract  selling,  assigning,  and  transferring  to  defendants  the  right 
to  print,  publish,  and  sell  musical  compositions  which  R.  might  write  dur- 
ing a  period  of  five  years,  could  not  operate  at  law  to  vest  the  legal  title 
in  defendants  to  compositions  subsequently  written,  as  there  can  be  no 
valid  sale,  unless  there  is  an  actually  or  potentially  existing  subject. 

[hid.  Note. — ^For  other  cases,  see  Literary  Property,  Cent  Dig.  §  5 ;  Dec. 
Dig.  ^=>6.] 

IL  Literary  Pbopebty  ^=»6 — Sales  of  Unwbitten  Compositions. 

Such  contract,  though  without  effect  at  law  as  a  contract  of  sale,  oper- 
ated as  an  executory  agreement  to  sell,  and  imposed  upon  R,  an  obliga- 
tion to  perform  it,  the  breach  of  which  could  be  redressed  in  an  action  for 
damages. 

[Ed.  Note. — ^For  other  cases,  see  Literary  Property,  Cent  Dig.  {  5 ;  Dec. 
Dig.  <S=»6.] 

12.  Equity  ^=>65 — ^BIaxims — Fobmer  Adjudication — Conclusiveness — ^Mat- 
ters Concluded. 

R.  sold,  assigned,  and  transferred  to  defendants  the  right  to  print,  pub- 
lish, and  sell  all  compositions  which  he  might  write  during  a  period  of 
five  years.  Defendants  sued  for  specific  performance  of  this  contract,  and 
the  complaint  was  dismissed  on  the  ground  that  the  contract  was  inequi- 
table and  that  it  lacked  mutuality  of  obligations  and  remedy.  R.  under- 
took to  transfer  all  his  right,  title,  and  interest  in  a  composition  to  a  com- 
pany which  assigned  to  plaintiffs  the  sole  and  exclusive  right  to  publish, 
copyright,  and  vend  such  composition  in  sheet  music  form.  Plaintiffs  ob- 
tained a  copyright  and  sued  defendants  for  infringement  Heldy  that 
while,  if  the  contract  had  been  valid,  relief  might  be  denied  on  the  ground 
that  R.  and  his  assignees  with  notice  had  not  done  equity  and  did  not 

•=»For  other  cases  see  same  topic  A  KEY-  NUMBBR  m  all  Key-Numbered  Digests  A  Indexes 
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come  Into  court  with  <dean  hands,  the  Judgment  In  the  suit  for  specific 
performance  determined  that  the  contract  lacked,  not  only  mutuality  of 
remedy,  but  also  mutuality  of  obligation,  and  was  an  adjudication  that 
the  contract  was  Invalid,  and  hence  defendants  could  not  rely  on  such  con- 
tract for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  U  185-187;  Dec. 
Dig.  ^==>d5.] 

13.  Judgment  ^=>551— Bab — ^Acnoirs  and  Pbogebdinos  Babbed. 

A  final  decree  on  the  merits  in  a  suit  in  equity  operates  as  a  bar  to 
any  further  litigation  between  the  same  parties  on  the  same  subject-mat- 
ter in  a  court  of  law,  and  a  final  judgment  on  the  merits  in  an  action  at 
law  bars  any  further  action  between  the  parties  on  the  same  cause  of 
action  in  a  court  of  equity,  except  in  matters  which  are  within  the  exclu- 
sive cognizance  of  equity,  so  that  they  could  not  rightfully  have  been  de- 
termined in  an  action  at.  law. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  if  995,  996:  Dec. 
Dig.  ^=>551.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  T.  B.  Harms  &  Francis,  Day  &  Hunter  against  Joseph  W. 
Stern  and  another,  copartners  doing  business  as  Jos.  W.  Stem  &  Co. 
From  an  order  (222  Fed.  581)  denying  an  injunction,  plaintiflE  appeals. 
Reversed,  and  issuance  of  injunction  directed. 

Max  D.  Josephson,  of  New  York  City,  for  appellant 
Cohen  &  Richtcr,  of  New  York  City  (Theodore  B.  Richter,  of  New 
York  City,  of  counsel),  for  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  plaintiff  on  February  20,  1915,  se- 
cured copyright  for  a  musicial  composition  or  song  entitled  "Oh,  Those 
Days."  The  defendants  on  or  about  March  12,  1915,  published  the 
music  of  this  composition,  and  placed  it  on  the  market  for  sale,  in 
various  music  stores  in  the  city  of  New  York  and  throughout  the 
different  cities  of  the  United  States.  The  plaintiff  thereupon  began 
proceedings  in  the  court  below  to  protect  its  copyright  against  infringe- 
ment, and  asked  an  injunction,  an  accounting,  and  damages.  The  case 
was  heard  on  the  bill  and  answer  and  accompanying  affidavits,  and 
tfie  injunction  was  refused,  upon  the  ground  that  the  plaintiff  was  in 
no  position  to  ask  for  any  equitable  remedy. 

The  Constitution  provides  that: 

"The  CJongress  shall  have  power  ♦  ♦  ♦  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  discoveries."    Article  1,  J  8. 

In  pursuance  of  the  authority  thus  conferred  Congress  has  enacted 
the  Copyright  Law,  and  has  specified  in  the  fifth  section  the  writings 
for  which  copyright  can  be  obtained,  and  among  them  '\d)  Dramatic 
or  dramatics — ^musical  compositions,"  and  "(e)  Musical  compositions." 
Act  March  4,  1909,  c.  320,  35  Stat.  pt.  1,  p.  1076  (Comp.  St.  1913,  § 
9521).    The  statutes  of  the  United  States  provide  that  the  jurisdic- 
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tion  vested  in  the  courts  of  the  United  States  shall  be  exclusive  of 
the  courts  of  the  several  states  "of  all  cases  arising  under  the  patent 
right  or  copyright  laws  of  the  United  States."  Rev.  St.  1878,  §  711; 
Comp.  Stat.  1913,  §  1233;  Judicial  Code,  §  256. 

[1]  The  question  which  liiis  case  presents,  therefore,  is  one  within 
the  exclusive  jurisdiction  of  the  federal  courts,  and  concerning  it  no 
state  court  could  pass  a  valid  judgment.  It  is  for  the  federal  courts 
alone  to  pass,  not  only  upon  the  right  which  the  plaintiff  asserts,  but 
Upon  the  defense  which  tiie  defendants  interpose  to  the  suit. 

[2]  The  legal  right  which  the  plaintiff  asserts  is  derived  through 
an  assignment  by  the  composer  of  the  musical  composition  herein 
involved.  It  appears  that  prior  to  February  10,  1915,  Sigmund  Rom- 
berg and  Harold  Atteridge  delivered  a  musical  composition  to  the  Win- 
tergarden  Company,  a  New  York  corporation  engaged  in  the  business 
of  producing  and  presenting  musical  comedies.  All  their  right,  title, 
and  interest  in  the  composition  Romberg  and  Atteridge  undertook  to 
transfer  to  the  Wintergarden  Company.  Romberg  was  the  composer 
of  the  music  and  Atteridge  was  the  author  of  the  lyrics  of  the  com- 
position. The  Wintergarden  Company  thereupon  at  once  assigned  to 
the  plaintiff  "the  sole  and  exclusive  right,  license,  privilege,  and  au- 
thority to  publish,  copyright,  print,  reprint,  copy,  and  vend  in  sheet 
music  form"  the  musical  composition  or  song  entitled  "Oh,  Those 
Day."  The  right  of  an  author  in  and  to  his  unpublished  manuscript 
is  full  and  complete.  It  is  subject  to  his  disposal  as  much  as  any 
property  of  which  he  is  possessed.  He  may  make  an  absolute  con- 
veyance of  it  and  invest  his  grantee  with  full  right  of  property  thereto, 
including  the  right  to  secure  copyright  of  the  production.  Paige  v. 
Banks,  13  Wall  608,  614,  20  L.  Ed.  709  (1871).  The  plaintiff,  claim- 
ing to  be  the  sole  and  exclusive  proprietor  and  owner  of  the  composi- 
tion which  had  never  been  printed  or  published  in  this  or  in  any  for- 
eign country,  secured  a  copyright  of  the  composition  on  February  20, 
1915.  It  is  not  claimed  that  in  securing  the  copyright  it  failed  to  com- 
ply with  the  requirements  of  the  Copyright  Act.  It  is  admitted  that 
the  legal  title  is  in  the  plaintiff. 

[3,  4]  That  defendants,  since  the  copyright  was  obtained,  have  pub- 
lished the  music,  but  not  the  words,  of  the  composition,  is  also  con- 
ceded. The  claim  of  the  defendants  is  that  they  themselves  are  the 
owners  and  proprietors  of  the  music  of  this  composition,  and  they 
deny  that  they  have  committed,  any  wrongful  act  whatever  in  its  pub- 
lication. They  rely  upon  a  written  agreement  made  between  them- 
selves and  Rc«nberg  on  August  11,  1913,  in  justification  of  what  they 
have  done.  That  contract  provided  that  defendants  should  have  "the 
sole  and  exclusive  production  rights  for  all  operettas,  musical  com- 
edies, farces  with  music,  etc.,  which  Mr.  Romberg  may  write  during 
the  course  of  the  next  five  years."  It  also  provided  that  defendants 
should  have  "the  sole  and  exclusive  publishing  rights  of  all  composi- 
tions which  he  may  write  during"  the  same  period.  The  contract 
bound  the  defendants  to  pay  Romberg  specific  royalties  on  the  pub- 
lications. The  defendants  allege  that  the  musical  composition  was 
written  within  the  five-year  period  named  in  the  contract,  and  that  the 
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plaintiff  and  the  Wintergarden  Company,  before  the  respective  assign- 
ments to  them  of  this  composition,  had  full  knowledge  of  the  contract 
and  of  defendants'  right  thereunder,  and  took  subject  thereto.  That 
the  plaintiff  and  the  plaintiff's  assignor  had  notice  is  not  denied.  But 
the  fact  of  notice  is  unimportant,  as  the  assignees  would  take  subject 
to  the  equities  whether  with  or  without  notice.  This  principle,  how- 
ever, would  not  prevent  the  vesting  of  the  legal  title  to  the  composi- 
tion in  the  plaintiff.  Moreover,  the  legal  title  to  a  copyright  vests  in 
the  person  in  whose  name  the  copyright  is  taken  out.  It  may,  how- 
ever, be  held  by  him  in  trust  for  the  true  owner,  and  the  question  of 
true  ownership  is  one  of  fact,  dependent  upon  the  circumstances  of 
the  case.  Press  Publishing  Co.  v.  Falk  (C.  C.)  59  Fed.  324  (1894); 
Black  V.  Henry  G.  Allen  Co.  (C.  C.)  42  Fed.  618,  9  L.  R.  A.  432 
(1890) ;  Lawrence  v.  Dana,  Fed.  Cas.  No.  8136;  9  Cyc.  930.  In  Paige 
V.  Banks,  supra,  the  Supreme  Court  of  the  United  States  had  under 
consideration  an  agreement  made  by  Mr.  Alonzo  Paige,  reporter  of 
the  New  York  Court  of  Chancery,  in  which  he  had  agreed  to  furnish 
in  manuscript  the  reports  of  that  court  for  publication  to  certain  law 
publishers,  Gould  &  Banks.  The  agreement  also  provided  that  Gould 
&  Banks  should  have  the  copyright  of  said  reports.  The  court,  speak- 
ing through  Mr.  Justice  Davis,  said: 

"It  is  not  covenanted  that  the  pubUsher  should  take  out  the  copyright,  nor  is 
there  any  express  agreement  for  an  assignment  to  them  by  Paige,  if  he  should 
take  it  out.  Undoubtedly  the  provision,  that  the  publishers  *should  have  the 
copyright,'  would  authorize  them  to  apply  for  it,  and  if  Paige  had  taken  it 
out  in  his  own  name  it  would  have  inured  to  their  benefit  But,  as  between 
Paige  and  the  publishers,  the  rights  of  the  latter  could  not  be  estimated  differ- 
ently, whether  they  had  or  had  not  availed  themselves  of  the  provisions  of  the 
act" 

So  in  the  case  at  bar  the  question  is  whether  the  plaintiff  holds  its 
copyright  to  this  production  subject  to  the  equitable  rights  of  the  de- 
fendants. The  plaintiff's  right  is  not  superior  in  any  respect  to  the 
right  of  Romberg,  if  the  latter  had  taken  out  the  copyright  in  his  own 
name ;  the  plaintiff  stands  in  Romberg's  shoes.  Could  Romberg  have 
obtained  an  injunction  and  damages  against  defendants,  if  Romberg 
had  copyrighted  this  production? 

[5]  At  tiiis  point  we  are  confronted  by  a  decision  rendered  in  the 
Supreme  Court  of  New  York  in  an  action  which  the  defendants 
brought  against  Romberg  on  the  contract  of  August  11,  1913.  That 
suit  was  one  for  specific  performance  of  that  contract  and  for  an 
injunction;  the  defendants  in  this  suit  being  the  plaintiffs  in  that. 
The  suit  was  brought  against  Romberg,  the  Shubert  Theatrical  Com- 
pany, and  Jacob  J.  Shubert,  and  was  commenced  on  March  24,  1914. 
It  asked  for  an  injunction  to  restrain  the  defendants  "from  producing, 
performing,  or  publishing  any  composition  written  by  Romberg  and  de- 
livered to  the  Shubert  Theatrical  Company  and  Jacob  J.  Shubert." 
It  also  sought,  according  to  the  affidavit  presented  to  the  court  be- 
low, the  specific  performance  of  the  contract  of  August  11,  1913. 
The  counsel  for  die  defendants  in  that  action  moved  to  dismiss  the 
complaint,  and  the  motion  was  granted  on  November  10,  1914;  the 
court  making  the  following  conclusions  of  law : 
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"I.  The  relief  sought  hy  the  plaintiffs  in  this  complaint  and  the  complaint 
itself  rests  entirely  upon  the  foregoing  contract,  from  wliich  the  rights  of  the 
parties  must  be  ascertained. 

"II.  Assuming  that  the  plaintiffs  could  establish  as  facts  all  that  they  have 
offered  by  their  counsel  to  show  by  his  offers  of  proof,  nevertheless,  under  the 
allegations  of  the  complaint,  and  under  the  contract  as  conceded,  no  cause 
of  action  for  equitable  relief  can  be  predicated  upon  the  allegations  of  the 
said  complaint,  and  said  allegations  contained  in  said  offers  of  proof,  even  If 
the  latter  be  assumed  to  have  been  established  as  facts. 

"III.  The  defendants*  motion  to  dismiss  the  complaint  upon  the  ground  that 
the  contract  Is  inequitable  and  that  it  lacks  mutuality  of  obligations  and  re- 
medy must  be  granted,  and  the  complaint  must  be  dismissed,  with  costs. 

"Let  judgment  be  entered  accordingly." 

The  defendants  in  their  answer  in  the  case  now  before  us  have 
pleaded  as  their  defense  the  contract  upon  which  the  New  York  court 
passed  in  entering  the  above  judgment.  They  allege  that  by  that  con- 
tract— 

'the  said  Sigmund  Romberg  did  duly  sell,  assign,  transfer,  and  set  over, 
and  vest  in  the  defendants,  the  sole  and  exclusive  right  to  print,  publish,  and 
sell  all  compositions  which  he  might  write  during  the  period  of  five  years 
from  the  date  of  the  said  agreement,  and  wherein  and  whereby  the  said  Sig- 
mund Romberg  did  further  set  over  unto  the  defendants  herein  the  copyright 
and  the  right  to  recopyright  aU  the  compositions  which  the  said  Sigmund 
Romberg  might  write  during  the  period  of  the  said  agreement  in  order  that 
the  defendants  might  thereby  protect  the  publishing  rights  vested  in  them  by 
the  said  agreement,  and  that  by  virtue  of  the  aforesaid  agreements  the  de- 
fendants duly  became  the  sole  owners  and  proprietors  of  the  exclusive  right  to 
print,  publish,  and  sell  each  and  every  work  composed  by  the  said  Sigmund 
Romberg  during  the  period  of  the  aforesaid  agreement  and  of  the  copyright 
in  and  to  each  and  every  of  such  work  and  of  the  right  to  copyright  and  re- 
copyright  the  same." 

It  is  upon  the  contract  thus  set  up  that  defendants  must  rely  to 
establish  that  the  plaintiff  holds  the  legal  title  to  the  copyrighted  com- 
position as  trustee  for  defendants,  having  the  beneficial  ownership. 
Can  the  defendants  in  this  action  assert  any  equitable  rights  tmder 
this  contract,  or  are  they  estopped? 

[I]  The  plaintiff  has  not  pleaded  the  judgment  as  an  estoppel.  That, 
however,  was  not  necessary.  The  rule  which  requires  a  former  ad- 
judication to  be  pleaded,  if  it  is  relied  upon  as  an  estoppel,  is  without 
application  when  the  judgment,  instead  of  being  relied  on  in  bar  of 
the  action,  is  set  up  merely  as  conclusive  of  some  particular  fact  or 
question  formerly  in  issue  and  adjudicated.  See  Southern  Pacific  R. 
Co.  V.  United  States,  168  U.  S.  1,  18  Sup.  Ct.  18,  42  L.  Ed.  355  (1897)  ; 
Foulke  V.  Thahnessinger,  1  App.  Div.  598,  37  N.  Y.  Supp.  563,  af- 
firmed in  158  N.  Y.  725,  53  N.  E.  1125  (1899).  The  plaintiff,  there- 
fore, without  pleading  it,  had  a  right  to  introduce  the  evidence  of  the 
judgment  of  the  state  court,  and  did  so  in  the  form  of  an  affidavit 
presented  to  the  District  Court  on  the  application  for  the  injunction. 
So  long  as  that  judgment  remains  unreversed,  it  estops  the  defend- 
ants from  claiming  that  they  possess  any  equitable  rights  under  the 
contract.  The  defendants  submitted  that  contract  to  the  New  York 
court.  That  court  had  jurisdiction  of  the  matter  involved,  no  copy- 
right at  that  time  having  been  procured,  and  as  there  was  no  diversity 
of  citizenship  the  federal  courts  not  only  had  no  exclusive  jurisdiction, 
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but  they  had  no  jurisdiction  whatever,  of  the  subject-matter  of  the 
suit.  Tne  court  held  the  contract  to  be  inequitable,  and  lacking  in  mu- 
tuality of  obligation  and  of  remedy,  and  refused  specific  performance 
and  an  injunction.  We  know  of  no  way  by  which  the  defendants  can 
escape  from  the  effects  of  that  judgment  standing  unreversed.  The 
defendants  in  that  action  and  their  privies  had  a  right  to  rely  upon  it 
as  decisive  of  the  question  that  the  plaintiffs  in  that  suit  had  no  stand- 
ing in  a  court  of  equity  to  assert  a  beneficial  interest  in  any  of  Rom- 
berg's writings  or  compositions  under  the  contract. 

[7-9]  If  the  defendants  in  the  present  suit  were  not  estopped  from 
bringing  in  this  contract,  it  may  be  that  this  court  might  reach  the 
conclusion  that  defendants  have  a  beneficial  interest  in  Sie  copyright. 
A  contract  lacking  in  mutuality  when  it  is  entered  into  may  by  subse- 
quent performance  be  cured  of  its  defect.  See  Pry  on  Specific  Per- 
formance (5th  Edition,  with  Canadian  Notes)  p.  241.  And  if  a  vendor 
sells  future  acquisitions — ^in  this  case,  musical  compositions  at  the 
time  unwritten — ^the  equitable  title  to  the  property  attaches  the  moment 
it  comes  into  existence  and  vests  in  the  grantee.  Holroyd  v.  Marshall, 
10  House  of  Lords  Cases,  191  (1862).  And  the  principle  that  a  court 
will  not  decree  specific  performance  of  a  contract  by  piecemeal,  but 
that  it  must  be  performed  in  its  entirety,  if  performed  at  all,  does  not 
apply  to  contracts  which,  though  they  may  be  entire  and  single  in 
themselves,  contemplate  a  separate  and  piecemeal  performance  of 
separate  parts.    Fry  on  Specific  Performance,  §  840. 

It  would  seem  that  an  agreement  made  by  an  author  assigning  his 
interest  in  any  future  musical  compositions  he  might  compose,  if  sup- 
ported by  a  valuable  consideration  and  limited  in  time,  is  as  much 
entitled  to  be  specifically  enforced  as  agreements  made  by  a  patentee 
who  assigns  all  future  improvements  on  a  patented  device.  Mississippi 
Glass  Co.  V.  Franzen,  143  Fed.  510,  74  C.  C.  A.  135,  6  Ann.  Cas.  707 
(1906).  And  see  Birkery  Mfg.  Co.  v.  Jones,  71  Conn.  113,  40  Atl. 
917  (1898).  Such  an  agreement,  it  may  be  conceded,  might  be  invalid 
if  an  author  undertook  for  a  present  consideration  to  give  an  exclusive 
right  in  all  writings  which  he  might  at  any  time  in  the  future  pro- 
duce. Such  an  agreement  might  be  contrary  to  public  policy  and  void, 
just  as  an  agreement  by  an  inventor  transferring  to  another  a  right 
in  all  inventions  he  might  at  any  time  thereafter  make  might  be  void. 
Aspinwall  Mfg.  Co.  v.  Gill  (C.  C.)  32  Fed.  697  (1887).  But  in  this 
case  the  composer  Romberg  was  to  be  paid  royalties  on  his  composi- 
tions as  they  were  produced  and  sold,  so  that  the  incentive  to  produce 
was  not  taken  away,  and  the  contract  was  not  unlimited  in  time.  We 
do  not,  however,  decide  any  of  these  questions  now,  and  it  is  not  im- 
portant to  the  defendants  how  this  court  might  have  decided  them  if 
the  defendants  were  not  estopped  from  presenting  them  by  the  New 
York  judgment 

But  did  the  contract  confer  upon  the  defendants  any  rights  at  law  ? 
The  District  Judge  seemed  to  be  under  the  impression  that  it  did.  He 
said : 

''Romberg  conld  not  be  pat  In  jail,  if  he  performed  his  songs,  or  If  he  re- 
fased  to  make  an  assignment  of  his  literary  property ;  but  the  obligation  to 
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assign  was  valid,  and  the  obligees  might  get  a  Judgment  for  damages  at  law 
for  his  failure  to  perform.  The  agreement,  though  in  words  of  present  assign- 
ment, could  not  come  into  existence ;  but,  when  Romberg  composed  the  song,  it 
did  come  into  existence,  and  was  at  least  valid  as  an  executory  contract  to 
assign,  whether  enforceable  only  at  law  or  not  ♦  ♦  ♦  If  Romberg's  con- 
tract was  valid  at  law,  as  I  have  decided,  neither  he  nor  his  assignee  with 
notice  come  blameless  into  a  court  of  equity.  The  legal  right  upon  which 
they  base  their  claim  in  equity  would,  if  Romberg  had  performed  his  valid 
obligations,  now  be  vested  In  the  defendants;  they  are  violating  that  legal 
right  only  because  he  has  already  violated  their  right  by  failing  to  give  them 
the  title,  and  with  it  the  right  to  do  exactly  what  they  are  now  doing.  His 
prior  wrong  is  the  occasion  of  the  acts  of  which  he  complains.  In  such  drcum- 
Btances  he  is  in  no  position  to  ask  for  any  equitable  remedy." 

[10-13]  The  contract  "sold,  assigned,  and  transferred"  the  right  *'to 
print,  publish,  and  sell"  all  compositions  which  Romberg  "might  write" 
during  a  period  of  five  years  from  the  date  of  agreement.  Such  an 
agreement  could  not  operate  at  law  to  vest  the  legal  title  in  the  defend- 
ants to  these  compositions,  for  the  reason  that  the  ccwnpositions  were 
not  at  the  time  in  existence.  There  could  be  no  valid  sale  unless  the 
thing  to  be  sold  was  in  rerum  natura  and  under  the  immediate  con- 
trol of  the  vendor.  The  common-law  doctrine  is  expressed  in  the 
maxim  "Licet  dispositio  de  interesse  futuro  sit  inutilis  tamen  potest 
fieri  declaratio  praecedens  quae  sortiatur  effectum  interveniente  novo 
actu."  The  common  law  prevents  the  sale  of  things  which  the  vendor 
has  not  in  his  possession  by  falling  back  upon  the  ccwnmon-sense  no- 
tion that  if  one  has  not  a  tiling  to  sell  he  cannot  sell  it.  To  every 
contract  of  sale  an  actually  or  potentially  existing  subject  is  neces- 
sary. At  law  one  cannot  transfer  by  a  present  sale  what  he  does  not 
then  own,  although  he  expects  to  acquire  it.  But,  while  the  contract 
was  without  effect  at  law  as  a  contract  of  sale,  it  operated  as  an  execu- 
tory agreement  to  sell.  Whitehead  v.  Root,  2  Mete.  (Ky.)  584,  587 
(1859);  Parsons  on  Contracts,  vol.  1,  p.  439;  35  Cyc.  46.  And  while 
the  agreement  could  not  be  specifically  enforced,  it  imposed  upon  Rom- 
berg an  obligation  to  perform  it,  and  the  breach  of  the  agreement  could 
be  redressed  in  an  action  for  damages. 

The  legal  and  moral  obligation  which  Romberg  assumed  he  after- 
wards repudiated.  If  he  had  retained  the  title  to  the  musical  com- 
position herein  involved,  and  taken  out  his  cop)rright,  and  defendants 
had  published,  and  he  had  asked  an  injunction  against  them,  the  re- 
lief might  have  been  denied,  and  he  might  have  been  informed  that 
he  who  comes  into  equity  must  do  so  with  clean  hands.  "He  that  hath 
committed  iniquity  shall  not  have  equity."  He  who  desires  relief  in 
equity  must  himself  be  free  from  fault.  The  plaintiff  in  this  case, 
who  acquired  its  rights  with  full  knowledge  of  the  legal  and  moral 
obligation  resting  upon  its  assignor,  may  be  in  no  better  position  than 
its  assignor ;  its  equity  may  not  be  superior  to  his.  All  this  may  be 
perfectly  true,  if  we  assume  that  a  valid  contract  existed.  But  it  af- 
fords no  help  to  defendants  in  the  federal  courts  if  the  defendants 
are  estopped  by  the  action  of  the  New  York  courts  in  holding  the 
contract  invalid.  So  long  as  the  New  York  judgment  stands  unre- 
versed, the  defendants  cannot  rely  upon  it  for  any  purpose  at  law  or 
in  equity  as  against  the  parties  or  their  privies  in  the  suit  in  the  state 
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court.  The  New  York  court  refused  relief  upon  the  ground  that  the 
contract  lacked  not  only  mutuality  of  remedy  but  also  mutuality  of 
obligation.  In  other  words,  that  court  held  that  the  contract  lacked 
that  which  was  essential  to  give  it  any  validity  as  a  binding  contract. 

Now  a  final  decree  on  the  merits  in  a  suit  in  equity  operates  as  a 
bar  to  any  further  litigation  between  the  same  parties  on  the  same 
subject-matter  in  a  court  of  law,  and  a  final  judgment  on  the  merits 
in  an  action  at  law  bars  any  further  action  between  the  parties  on  the 
same  cause  of  action  in  a  court  of  equity,  except  in  matters  which 
are  within  the  exclusive  cognizance  of  equity,  so  that  they  could  not 
rightfully  have  been  determined  in  an  action  at  law.  And  a  decision 
adjudging  a  contract  invalid  is  conclusive  of  that  fact  for  all  purposes 
in  any  further  litigation  between  the  same  parties  and  their  privies. 
Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  86  Fed.  585,  30  C.  C. 
A.  293;  Stockwell  v.  Silloway,  113  Mass.  384;  Goodwin  v.  Snyder, 
75  Wis.  450,  44  N.  W.  746;  Summers  v.  Obemdorf,  73  Md.  312,  20 
Atl.  1068;  Chase  v.  Walker,  26  Me.  555.  That  contract  cannot,  there- 
fore, be  relied  upon  in  this  court  by  these  defendants  against  these 
plaintiffs  for  any  purpose.  With  that  contract  eliminated  from  this 
case  the  defendants  have  no  defense  which  they  can  successfully  inter- 
pose to  the  application  for  the  injunction. 

The  order  is  reversed,  and  the  District  Court  is  directed  to  issue  an 
injunction  pendente  lite  as  prayed. 

On  Motion  for  Rehearing. 

PER  CURIAM.  In  this  cause  our  opinion  has  been  filed,  but  man- 
date has  not  yet  issued.  Our  decision  was  based  upon  the  proposition 
that  issues  in  this  cause  were  res  adjudicata,  because  the  record  con- 
tained a  judgment  of  the  state  Supreme  Court  entered  in  a  suit  between 
the  same  parties  (or  their  privies).  Application  has  been  made  for  a 
reargument,  and  with  such  application  there  has  been  filed  a  copy  of 
the  printed  case  on  appeal  to  the  Appellate  Division  in  said  cause  in  the 
state  court.  This  printed  case  on  appeal  apparently  indicates  that  the 
state  Supreme  Court  amended  its  judgment,  subsequent  to  original 
entry,  so  that  its  disposition  of  the  issues  before  it  is  different  from 
what  it  was  in  the  original  judgment. 

The  mere  filing  of  this  paper  book  in  no  way  changes  the  situation 
here ;  the  only  record  before  us  is  the  record  certified  to  this  court  by 
the  United  States  District  Court.  We  will,  however,  withhold  man- 
date from  issue  during  this  session,  so  that  the  counsel,  who  has  moved 
for  reargument,  may  make  application,  on  notice,  on  one  of  our  regular 
motion  days,  for  such  relief  as  he  may  be  advised,  to  show,  if  he  can, 
that  the  state  court  did  not  hold  the  contract  sought  to  be  enforced  in- 
valid at  law,  and  so  operate  to  deprive  his  client  of  the  opportunity  to 
obtain  a  decision  on  the  merits  of  this  cause  in  the  federal  courts. 
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(230  Fed.  601) 

THE  HELEN. 

THE  KATHLEEN. 

(drcolt  Ckmrt  of  Appeals,  Third  Circuit    January  27,  1916.) 

No.  2066. 

CtOIXISION  ^=»66 — ^TUG  WITH  Tows  AND  OvSBTAKINa  SOHOONEB — ^NeQLIGENCB 

or  Tug. 

A  decree  holding  a  towing  tug  solely  in  fault  for  a  collision  between 
one  of  the  barges  in  her  tow  and  an  overtaking  schooner,  on  the  ground 
of  negligence  and  the  unlawful  lengthening  of  her  towing  lines,  held 
sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Ck>llision,  Cent.  Dig.  §  84;  Dec.  Dig. 
«=>66.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;  Joseph  Cross,  Judge. 

Suit  in  admiralty  for  collision  by  Charles  C.  Sparks,  as  master  of 
the  barge  Kathleen,  against  the  tug  Helen.  Decree  for  libelant,  and 
-claimant  appeals.    Affirmed. 

For  opinion  below,  see  204  Fed.  653. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  appellant 
Willard  M.  Harris,  of  Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Sparks,  master 
of  the  barge  Kathleen,  filed  a  libel  against  the  steam  tug  Helen  for 
damages  caused  to  the  barge,  as  alleged,  by  the  negligence  of  the  Helen 
while  towing  the  Kathleen.  On  final  hearing  Judge  Cross,  in  an  opin- 
ion reported  at  204  Fed.  653,  sustained  the  libel,  held  the  Helen  in 
fault  and  referred  the  cause  to  a  commissioner  to  report  damages. 
After  hearing  the  commissioner  reported,  and  both  sides  filed  excep- 
tions. Their  exceptions  were  heard  by  Judge  Rellstab,  who  dismissed 
the  same,  and  thereupon  a  decree  was  entered  against  the  Helen  in  the 
sum  of  $1,376.30.    From  such  decree  this  appeal  was  taken. 

The  41  assignments  of  alleged  error  narrow  to  the  Helen's  responsi- 
bility for  the  collision  and  some  inconsiderable  items  in  the  damages 
assessed.  No  questions  of  law  are  involved.  The  case  turns  on  ques- 
tions of  fact.  As  fully  set  forth  in  Judge  Cross'  opinion,  the  Kath- 
leen, in  tow  of  the  Helen,  was  struck  by  the  schooner  Mary  E.  Morse 
in  Hampton  Roads.  Subsequently  the  Kathleen  filed  a  libel  against 
the  Morse  schooner  in  the  District  Court  at  Boston.  On  final  hearing 
in  the  latter  case,  Judge  Dodge,  in  an  opinion  reported  at  179  Fed. 
945,  held  the  schooner  was  not  in  fault  and  the  libel  was  dismissed. 
The  Helen  was  not  a  party  to  that  case.  Thereupon  the  barge  filed 
this  libel  against  the  Helen  in  the  district  of  New  Jersey.  We  thus 
have  in  this  case  the  benefit  of  the  very  full  discussion  of  the  facts 
by  Judge  Dodge  in  the  case  against  the  Morse  and  of  Judge  Cross 
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in  the  case  against  the  Helen.  The  conclusion  of  both  was  that  the 
Helen  was  responsible  for  the  collision. 

A  full  and  patient  hearing  of  this  appeal,  followed  by  an  examina- 
tion of  the  briefs  of  counsel  and  the  proofs,  have  satisfied  us  that  the 
conclusion  reached  by  these  trial  judges  was  right,  and  their  inde- 
pendent findings  in  different  cases  and  tribunals  commend  themselves 
to  us.  The  proofs  in  reference  to  the  collision  are  so  fully  stated  and 
discussed  in  Judge  Cross'  opinion  that  in  view  thereof,  and  of  the 
light  thrown  on  the  general  facts  by  Judge  Dodge's  opinion,  a  further 
statement  by  this  court  is  needless.  It  suffices  to  say  on  the  fimda- 
mental  question  we  find  no  error  in  the  decree  of  the  court  below  ad- 
judging the  Helen  in  fault.  As  to  the  damages  the  commissioner 
took  full  proofs,  and  his  findings  are  supported  by  Judge  Rellstab. 
As  we  have  said,  nothing  but  questions  of  fact  are  involved  in  those 
findings;  they  have  been  approved  by  the  court  below,  and  we  find 
no  error  in  them.  The  time  that  elapsed  between  the  collision  and 
the  proofs  in  the  present  case  has  no  doubt  made  it  more  difficult  for 
both  parties  to  make  as  clear  showings  as  tiiey  could  have  done  earlier, 
but  such  delay  as  there  has  been  is  not  chargeable  to  the  barge,  a  fact 
that  is  made  clear  in  Judge  Cross'  opinion. 

After  full  consideration,  the  decree  below  is  affirmed. 


(230  Fed.  602) 

THE  CITTA  DI  PALERMO.  * 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  9,  1916.) 

No.  2842. 

Shipping  ^=>84(3)— Liabilitt  of  Vessei^-Injubt  to  Sitbvedore. 

A  steamship  held  liable  for  injury  to  a  stevedore's  employ^  by  the  fall- 
ing  of  hatch  covers,  which  were  of  peculiar  coustruction  and  not  properly 
placed  when  the  ship  was  turned  over  to  the  stevedores  for  dlscharglnjr, 
which  peculiarity  of  construction  was  known  to  the  officers  of  the  vessel, 
but  was  not  known  nor  readily  observable  by  the  stevedores. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  §  350;  Dec.  Dig. 
<8=>84(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Suit  in  admiralty  by  James  Robertson  against  the  steamship  Citta 
di  Palermo;  Walter  F.  Becker,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Affirmed. 

J.  C.  Henriques,  of  New  Orleans,  La.,  for  appellant. 
Frank  B.  Davenport,  Edward  Rightor,  and  Henry  W.  Robinson^ 
all  of  New  Orleans,  La  ,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.    On  consideration  of  this  case  in  all  its  aspects,  we 

conclude  that  the  trial  judge  was  right  in  his  conclusions  and  decree. 

The  evidence  shows  that,  when  the  ship  was  turned  over  to  the 
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Honor  stevedores,  No.  3  hatch  was  covered  and  the  covers  apparently 
correctly  and  safely  placed,  but  further  shows  that  in  fact  the  for- 
ward covers  of  said  hatch  (of  peculiar  construction)  were  not  correctly 
placed  according  to  designs  and  marks,  and  were  dangerous  to  use, 
particularly  when  the  after  covers  were  removed.  It  also  appears  that 
the  forward  covers  were  not  removed  by  the  stevedores,  but,  until 
put  in  use,  remained  in  place  exactly  as  when  the  ship  was  turned  over 
to  the  stevedores  to  be  loaded.  The  stevedores  had  a  right  to  assume 
that  the  covers  as  placed  when  the  ship  was  turned  over  to  them  were 
properly  placed,  and,  as  they  were  not  warned  to  the  contrary,  they 
were  not  guilty  of  negligence  in  using  them  without  close  inspection. 

The  peculiarity  of  the  forward  covers  and  the  necessity  to  have 
them  placed  according  to  marks  and  numbers  was  known  to  the  offi- 
cers of  the  ship,  but  was  latent  so  far  as  the  stevedores  were  con- 
cerned, and,  as  no  warning  was  given  at  or  before  the  time  the  said 
forward  covers  were  put  in  use,  the  ship  was  in  fault,  and  liable  for 
the  injury  that  resulted  to  appellee  when  the  hatch  covers  fell. 

The  decree  appealed  from  is  affirmed. 


(230  Fed.  003) 

In  re  VIDAI* 

In  re  RAMIRE.Z-QUINONES. 

(Circuit  Court  of  Appeals,  First  Circuit  December,  1915.) 

Baitkbttftot  ^=»475 — ^Petitions  to  Bbvisb — Security  fob  Costs. 

Tbe  statutes  and  rules  making  provision  for  security  for  costs  on 
writs  ot  error  or  ordinary  appeals  in  equity  do  not  apply  to  petitions  to 
review  proceedings  in  bankruptcy  in  matters  of  law,  and  there  is  no  stat- 
ute, rule,  or  settled  practice  authorizing  an  application  for  security  for 
costs  on  a  petition  of  that  character. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  885;  Dec. 
Dig.  «=»475.1 

Retition  to  Revise  in  Matter  of  Law  the  Proceedings  of  the  District 
Court  of  the  United  States  for  Porto  Rico. 

In  the  matter  of  Felipe  Ramirez-Quinones,  bankrupt.  A  petition 
to  revise  the  proceedings  in  matter  of  law  having  been  filed  by  Erme- 
lindo  Vidal,  motion  is  made  for  security  for  costs.  Petition  for  se- 
axrity  for  costs  denied. 

Jose  A.  Poventud,  of  Ponce,  Porto  Rico,  for  petitioner. 
Harry  F.  Besosa,  of  San  Juan,  Porto  Rico,  for  respondent. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circmt  Judges. 

PER  CURIAM.  This  is  a  petition  in  the  matter  of  an  application 
to  review  in  the  matter  of  law  the  proceedings  of  the  District  Court 
of  Ae  United  States  for  Porto  Rico,  concerning  certain  matters  in 
bankruptcy,  and  the  motion  under  consideration  is  one  filed  by  the  re- 
spondent for  security  for  costs.  None  of  the  rules  cited  by  the  ap- 
{riicant  govern  the  proceedings  in  the  Circuit  Court  of  Appeals  in  the 
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matters  mentioned.  For  writs  of  error  at  common  law,  also  for  the 
ordinary  appeals  in  equity,  the  statutes  of  the  United  States,  or  the 
rules  of  the  courts,  make  provisions  for  security  for  costs  on  allowance 
of  the  citation,  or  subsequent  thereto.  We  have  no  statute,  or  rule, 
or  any  settled  practice,  giving  a  right  to  a  respondent  or  appellee  to 
apply  for  security  for  costs  on  a  petition  of  this  character,  and  we 
hesitate  to  initiate  such  a  practice.  We  also  refrain  from  laying  down 
any  rule  which  would  prevent  the  Circuit  Court  of  Appeals  from 
requiring  such  security  in  an  especially  meritorious  case.  It  is  enough 
to  add  to  what  we  have  said  that  the  present  case  has  no  special  fea- 
tures. 

The  petition  for  security  for  costs  is  denied. 


(230  Fed.  604) 

ELLIOTT  CO.  V.  LAGONDA  MFG.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  28,  1916.) 

No.  1962. 

1.  Patents  ^=>328 — ^VALiDmr  and  Infringement — ^Turbine. 

The  Elliott  &  Faber  patent,  No.  874,174,  for  a  turbine  for  use  in  operat- 
ing a  boiler  tube  cleaner,  and  No.  983,032,  for  a  modification  thereof, 
granted  to  the  same  patentees  on  a  divisional  application,  which  relate 
especially  to  the  casing  or  shell  inclosing  the  motor,  disclose  invention 
and  are  valid ;  also  held  infringed. 

2.  Patents  ^=>328 — ^Validity  and  Infringement — ^Rotary  Motor. 

The  Elliott  patent,  No.  983,034,  for  a  rotary  air  motor  for  operating  a 
boiler  tube  cleaner.  Is  for  a  structure  which  is  novel  and  useful,  and  in- 
volves invention ;  also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  Elliott  Company  against  the  Lagonda  Manu- 
facturing Company.  Decree  for  defendant,  and  complainant  appeals. 
Reversed. 

For  opinion  below,  see  222  Fed.  946. 

Bakewell  &  Byrnes,  Clarence  P.  Byrnes,  and  George  H.  Parmelee, 
all  of  Pittsburgh,  Pa.,  for  appellant. 

Staley  &  Bowman,  Paul  A.  Staley,  and  Percy  Norton,  all  of  Spring- 
field, Ohio,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOIXEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  appeal  involves  the  validity 
and  infringement  of  certain  claims  of  three  several  patents,  viz. :  No. 
874,174.  granted  December  17,  1907,  to  W.  S.  Elliott  and  F.  M.  Faber, 
for  a  turbine;  No.  983,032,  granted  January  31,  1911,  to  said  W.  S. 
Elliott  and  F.  M.  Faber,  for  a  turbine ;  and  No.  983,034,  granted  Jan-^ 
uary  31,  1911,  to  said  W.  S.  Elliott,  for  a  motor.  At  an  earlier  stage 
of  this  case  the  District  Court,  in  an  opinion  reported  at  205  Fed.  152, 
held  the  defendants  were  estopped  by  a  certain  license  agreement  from 
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contesting  the  validity  of  such  patents,  and  accordingly  entered  a  de- 
cree adjudging  them  valid.  On  review  by  this  court  (214  Fed.  578, 
131  C.  C.  A.  158)  it  was  held  the  defendants  were  not  estopped,  and 
the  cause  was  remanded  to  the  District  Court  to  receive  proofs  on  the 
subject  of  validity.  This  was  done,  and  on  final  hearing  that  court 
filed  an  opinion  reported  at  222  Fed.  946,  and  entered  a  decree  dismiss- 
ing the  bill.    Thereupon  this  appeal  was  taken. 

[  1 1  These  patents  concern  tube  cleaner  motors,  which  travel  through 
boiler  tubes  and  cut  and  remove  the  stonelike  crust  which  forms  in 
such  tubes  by  the  action  of  heat  on  the  mineral  salts  contained  in 
the  water.  This  layer  lessens  steam  space  and  increases  fuel  con- 
sumption. In  a  general  way  it  may  be  said  such  appliances  consisted 
of  a  turbine  of  smaller  diameter  than  the  tube  and  actuated  by  water 
passing  through  a  hose  to  which  the  turbine  was  connected.  To  the 
shaft  of  such  turbine  is  attached  a  revoluble,  toothed,  swing  arm, 
which  delivers  rapid  blows  and  cuts  out  the  scale,  and  which,  by  rea- 
son of  its  universal  joint  attachment  to  the  shaft,  is  enabled  to  follow 
the  bonds  and  curves  of  the  tube.  Without  entering  into  detail,  it 
suffices  to  say  that  motor  tube  cleaners  went  into  general  ijse  and 
proved  a  very  considerable  stimulus  to  the  use  of  water  tube  boilers. 
Their  use,  however,  when  applied  to  heavy  scale,  developed  certain 
weaknesses,  due  to  the  very  high  speed  at  which  they  ran  and  to  the 
heavy  longitudinal  thrusts  to  which  the  machine  was  liable.  The 
proofs  show  the  unusual  strains  and  vibrations  to  which  this  neces- 
sarily small  mechanism  was  subjected.  In  that  regard  the  testi- 
mony is: 

''The  cutting  head  attached  to  the  motors  strikes  blows  in  rapid  succession 
against  the  scale  within  the  tubes.  The  speed  of  say  a  four-inch  machine — 
water  driven — when  running  empty  T^ith  150  pounds  pressure  of  water  will 
develop  a  speed  of  10,000  to  12,000  revolutions  per  minute.  When  running 
loaded,  the  speed  will  be  inversely  as  the  load,  dropping  as  low  as  2,000  to 
2,500  revolutions  per  minute.  One  of  our  four-inch  turbines,  with  150  pounds 
working  pressure,  will  develop  from  3  to  3%  horse  power,  as  shown  by 
brake  tests.  When  developing  this  amount  of  power  the  speed  is  in  the  neigh- 
borhood of  from  4,000  to  5,000  revolutions  per  minute,  depending  upon  the 
tjrpe  of  the  machine.  When  these  machines  are  connected  with  the  drill 
through  the  universal  coupling,  from  actual  observation  the  drill  strikes  from 
two  to  three  blows  every  revolution.  As  action  and  reaction  are  equal,  this 
blow  is  transmitted  to  the  universal  coupling,  and  thence  to  the  shaft  in  the 
motor— rthe  universal  coupUng  acting  in  a  measure  to  Ughten  the  reaction 
against  the  shaft  CJombined  with  the  hammer  blow  there  is  a  torsional  re- 
sistance transmitted  to  the  shaft,  on  account  of  the  scale  in  the  tube  being  in- 
dented by  the  liammer  blow.  The  hammer  blow  of  the  tool  cuts  into  the 
scale,  which  has  a  tendency  to  lock  the  tool  within  the  groove  so  cut,  thereby 
causing  a  resistance,  preventing  the  machine  from  turning,  and  the  inertia  of 
the  moving  parts,  combined  with  the  pressure  on  the  wheel  due  to  the  water, 
breaks  away  these  grooves,  and  in  doing  so  creates  an  enormous  torque  mo- 
mentarily. Assuming  that  the  machine  is  in  operation  in  a  fairly  heavily 
scaled  tube,  using  the  drill  as  the  cutting  head,  these  momentary  vibrations, 
due  to  the  cutting  of  the  tool  into  the  scale,  are  equal  to  from  10,000  to  30,000 
vibrations  per  minute,  depending  upon  the  speed.  Again,  when  the  tool  strikes 
against  a  heavy  projection  of  the  scale,  if  the  scale  is  hard,  it  frequently 
stops  the  machine  instantly,  so  that  the  power  developed  by  the  machine  dur- 
ing this  instance  might  be  several  times  the  capacity  of  the  machine  in  the 
way  of  normally  developed  power,  because  the  energy  due  to  the  inertia  of  the 
moving  parts  lis  overcome  by  the  projection  of  the  scale;    as  weU  as  the 
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energy  given  the  machine  by  the  water  pressure  back  of  It.  In  view  of  theee 
conditions,  it  Is  a  pretty  difficult  matter  to  state  to  what  extent  this  vibratioii 
exists,  but  we  have  had  a  great  many  cases  where  the  tliree-quarter  inch 
shaft  had  been  broken  or  twisted  off,  due  to  the  momentary  stcH^^ping  of  the 
machine,  which  reacts  against  the  moving  parts." 

The  proofs  further  show  that  numerous  constructions,  covering 
several  years  of  experimentation,  failed  to  discover  any  means  of 
overcoming  these  difficulties.  The  small  area  to  which  the  motor  was 
restricted,  the  high  speed  necessary  to  successful  use,  and  the  rapid 
and  powerful  thrust  to  which  its  parts  were  subjected,  made  the  con- 
struction of  a  motor  fitted  to  remove  heavy  scale  a  very  difficult 
problem.  In  the  art  as  developed  up  to  the  time  of  the  motor  patent 
here  in  suit,  ball  bearings  had  been  used  to  minimize  friction,  and 
multi-part  shells,  united  by  threads  and  screws,  employed.  Both  these 
features,  viz.,  ball  bearings  and  screw-connected  parts,  were  elements 
of  weakness.  In  ball  bearings  it  was  the  wear  incident  to  the  con- 
strained use  of  small-sized  balls,  and  that  the  ball-bearing  supports 
were  unscrewed  by  the  excessive  vibrations.  So,  also,  the  threads  and 
screws  uniting  the  shell  or  tube  and  the  interior  bearings  worked  loose 
under  vibrating  strains.  These  experiments  covered  more  than  two 
years.  A  number  of  machines  for  heavy  wprk  were  built  and  proved 
failures,  and  as  a  result  the  radical  departure  from  prior  methods  was 
resorted  to  of  wholly  discarding  both  multi-part  shells  and  ball  bear- 
ings. This  move  finally  terminated  in  a  solid  shell,  with  integral 
webbing,  in  which  the  shaft  was  provided  with  a  long  bearing.  The 
solid  shell  obviated  multi-part  separation,  and  the  long  bearing 
spread  the  shafts  thrust  and  dispensed  with  ball  bearings.  That  this 
motor  was  not  a  mere  obvious,  mechanical  step,  but  was  the  gradually 
approaching  evolution  which  came  from  much  experiment  and  numer- 
ous failures,  is  shown  by  the  proofs.  As  illustrative  of  this  we  quote 
from  the  testimony  bearing  upon  the  relation  of  the  shell  to  tjie  water 
supply,  which  was  but  one  of  the  numerous  factors  to  which  due 
regard  had  to  be  given.  In  that  regard  Elliott,  one  of  the  patentees, 
testified : 

"The  development  of  this  machine  resulted  in  our  using)  a  rear  and  front 
bearing,  and  I  remember  distinctly  the  discussions  that  we  had  and  the 
difficulties  encountered  in  the  designing  of  a  suitable  front  bearing  to  with- 
stand the  vibrations.  From  our  experience  in  the  past  we  fully  realized  the 
importance  of  making  a  machine  out  of  onei  piece,  in  order  to  resist  the  vi- 
bratory effect  of  the  cutting  heads;  but  the  trouble  was  to  get  rid  of  the 
water,  as  the  efficiency  of  a  turbine  is  very  largely  affected  by  the  velocity 
of  the  water  leaving  the  wheel.  If  the  area  for  discharging  this  water  was 
too  small,  we  had  doubts  in  being  able  to  get  rid  of  the  water  and  develop 
enough  power  on  the  tooL  We  also  had  to  take  into  consideration  the  strength 
of  the  machine,  which  had  to  be  strong  enough  to  provide  an  internal  support 
for  the  bushing  without  affecting  the  water  flow.  For  instance,  if  the  area 
of  the  hole  in  one  case  was  50  per  cent  as  great  as  it  would  be  in  another  case, 
then  the  loss  would  be  four  times  as  great  with  the  small  opening,  as  com- 
pared with  the  larger  opening,  and  consequently  more  water  would  have  to 
be  used  to  do  a  given  amount  of  work;  and  at  that  time  objections  were 
being  made  to  the  amount  of  water  used  with  our  older  types  of  machines. 
We  also  reaUzed  that  the  support  for  the  bearing  for  the  front  part  of  the 
fdiaft  must  be  such  as  to  withstand  any  vibration,  and  at  the  same  time  en- 
able us  to  force  the  bushing  in  under  pressure  sufficlenUy  high  to  hold  it  in 
without  the  use  of  threads,  set  screws,  etc.,  as  we  had  found  that  the  use  of 
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a^  screw  was  a  thing  to  be  avoided  in  the  manufacture  of  a  tube  cleaner 
motor.  It  was  for  these  reasons,  then,  that  we  finally  adopted  the  two  thin 
webs,  as  thin  as  we  could  make  them  and  secure  proper  strength  for  support- 
ing the  bushing ;  and  while  theoretically  we  would  have  some  loss  due  to  frio 
tional  discharge  even  with  these  thin  webs,  yet  the  loss  would  not  be  as 
great  as  if  we  used  webs  not  longitudinal,  but  provided  with  the  same 
strength.  In  fact,  as  I  remember  it,  had  we  used  the  common  form  of  web  or 
spider,  the  loss  in  frictional  discharge  would  have  made  the  machine  imprac- 
ticable. We  were  at  this  time  compelled  to  use  a  very  much  higher  water 
pressure  than  we  did  in  the  older  days.  When  we  first  started  to  build  water 
motors,  it  was  hard  to  get  100  pounds  of  water  pressure  to  operate  it  with ; 
whereas  In  1904  we  were  called  upon  to  furnish  machines  to  operate  with  from 
150  to  300^  and  400  pounds  pressure,  and  to-day  200  pounds  is  very  common. 
At  the  time  the  first  double  bush-bearing  machine  was  built,  it  was  put  into 
operation  on  a  plant  having  in  the  neighborhood  of  400  pounds  pressure  to 
operate  it,  and  this  pressure  was  used.  As  the  energy  utilized  on  a  water 
motor  is  proportional  to  the  square  of  the  velocity  leaving  it,  it  is  apparent^ 
as  I  have  already  indicated,  that  a  very  large  opening  must  be  provided  to 
get  rid  of  the  water  after  it  leaves  the  wheel ;  and  when  you  put  400  pounds 
hydrostatic  pressure  on  one  of  these  motors,  or  250  pounds,  for  that  matter,  a 
very  much  larger  amount  of  water  would  enter  the  wheel  than  would  be  the 
case  if  only  100  pounds  were  used.  All  of  these  facts  influenced  us  in  the 
development  of  the  longitudinal  webs,  and  the  making  of  the  shell  and  front 
support  of  the  machine  of  an  integral  piece,  or  making  it  in  such  way  that 
the  vibration  would  not  destroy  the  support  of  the  bushing." 

These  features  of  a  one-part  frame  and  a  long-shaft  bearing,  or  an 
integral  frame,  were  embodied  in  principal  patent  No.  874,174,  and  in 
No.  983,032,  a  divisional  application  of  No.  874,174.  In  their  specifica- 
tion of  No.  874,174  the  patentees  describe  their  invention  as  follows: 

''The  object  of  the  invention  is  to  provide  a  simple  and  efficient  turbine  and 
shaft  which  will  be  longer  lived  than  formerly,  and  in  which  the  shocks  upon 
the  cutting  head  are  largely  absorbed  or  cushioned  before  they  can  reach  the 
turbine  wheel.  Heretofore  in  this  class  of  devices,  when  used  in  connection 
with  cutting  heads,  the  shocks  and  jars  upon  the  head  have  caused  rapid  de- 
terioration of  the  turbine  driving  device,  making  the  turbine  short-lived. 
Our  inventi<ni  greatly  reduces  this  difficulty,  and  consists  in  the  construction 
and  arrangement  of  parts  as  hereinafter  more  fully  described  and  claimed. 

"In  the  drawings,  referring  to  the  form  of  Figs.  1,  2,  and  3,  2  represents 
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the  cylindrical  turbine  casing  having  an  Inner  concentric  shell  S,  which  Is 
preferably  cast  Integrally  with  the  casing  to  which  It  Is  connected  by  the  c^>po- 
site  webs  or  ribs  4  and  5  as  shown  in  Fig.  S.  Within  the  Inner  shell  S  we 
preferably  place  a  tmshlng  or  lining  €  having  a  rear  shouldered  portion  7  which 
fits  against  the  rear  end  of  the  Inner  shell,  this  shell  being  shorter  than  the 
casing,  and  projecting  beyond  the  front  end  of  the  casing  in  this  form.  With- 
in the  bushing  €  fits  the  turbine  shaft  8,  the  rear  end  of  which  Is  screwed 
or  otherwise  secured  to  the  turbine  wheel  9.  This  turbine  wheel  is  preferably 
provided  with  a  circular  recess  In  Its  front  portion,  forming  an  angular 
flange  10  within  which  is  seated  the  ring  11  of  llgnumi  vltse.  This  lignum 
vitae  bears  against  a  ring  12  which  fits  against  the  rear  end  of  the  shoulder 
of  the  bushing.  At  the  rear  end  of  the  turbine  wheel  it  Is  provided  with  a 
shallow  circular  recess  containing  a  plate  IS  fitting  upon  a  circular  lignum 
vitse  block  H,  which  Is  fitted  into  a  recess  in  the  stationary  portion  15  of  the 
turbine.  This  stationary  portion  15  Is  provided  with  the  usual  ports  16  and 
is  preferably  of  ring  form,  fitting  against  a  shoulder  17  in  the  rear  end  portion 
of  the  casing,  and  pressed  against  said  shoulder  by  the  screw  coupling  18 
which  is  secured  into  the  rear  end  of  the  casing.  The  bushing  €  Is  held 
against  rotation  by  any  suitable  means,  sudi  as  the  screw  19  extending 
through  one  of  the  webs  and  entering  a  hole  in  the  bushing,  or  it  may  be 
pressed  in.    *    ♦    ♦ 

"The  advantages  of  my  inventicm  result  from  the  simplicity  and  solidity  of 
the  construction.  A  long  outbored  bearing  is  provided  between  the  external 
tool  and  the  turbine  wheel,  which  cushions  the  jars  and  shocks,  thus  greatly 
saving  the  wear  of  the  turbine.  The  thrust  bearings  absorb  the  end  thrust  of 
the  shaft,  and  the  lignum  vitse  and  metal  washers  are  long-lived  and  give 
little  friction.  The  oiling  device  affords  a  steady  supply  of  oil  to  the  long 
shaft  bearing,  and  the  device  is  compact  and  strong.  The  washers  may  be 
metal  or  wood,  and  may  be  varied  in  size,  shape,  and  number." 

This  device  resulted  in  making  the  casing  from  a  single  solid  piece 
of  forged  steel  by  so  "hogging"  it  out  as  to  leave  integral,  radial  webs 
which,  when  properly  bushed,  furnished  a  long  bearing  for  the  shaft 
At  the  same  time,  by  making  these  webs  long  and  narrow,  they  se- 
cured by  such  length  adequate  strength  to  support  the  bearing  without 
making  the  webs  so  wide  as  to  interfere  with  the  needed  free-water 
outlet.  As  to  the  vital  character  of  these  long  narrow  webs  the  proof 
as  quoted  above  is : 

"Had  we  used  the  common  form  of  web  or  spider,  the  loss  in  frictlonal  dis- 
charge would  have  made  the  machine  impracticable." 

On  this  device  were  granted,  inter  alia,  the  claims  here  involved, 
viz.: 

"1.  In  a  turbine,  a  barrel  or  casing  having  Inwardly  projecting  longitudinal 
webs  integral  therewith,  and  a  removable  bushingi  or  bearing  supported  by 
said  webs,  substantlaUy  as  described. 

"2.  In  a  turbine,  a  barrel  or  casing  having  Inwardly  projecting  longitudinal 
webs  integral  therewith,  a  renaovable  bushing  or  bearing  supported  by  said 
webs,  and  a  movable  turbine  member  in  the  rear  of  the  webs  having  a  shaft 
extending  through  the  bushing,  substantially  as  described. 

"3.  In  a  turbine,  a  barrel  or  casing  having  inwardly  projecting  longitudinal 
webs  supporting  a  bearing,  said  bearing  having  a  removable  bushing,  sub- 
stantially as  described. 

"4.  In  a  turbine,  a  barrel  or  casing  having  inwardly  projecting  longitudinal 
webs  supporting  a  bearing,  said  bearing  having  a  removable  bushing,  and  a 
movable  turbine  member  in  the  rear  of  the  webs  having  a  shaft  extending 
forwardly  wUhin  the  removable  bushing,  substantially  as  described. 

**6.  In  a  turbine,  a  barrel  or  casing  having  inwardly  projecting  integral 
webs  8Ui^>ortlng  a  bearing,  said  bearing  having  a  removable  bushing,  a 
movable  turbine  member  having  a  forwardly  extending  shaft  within  the  re- 
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moTable  bnsblng,  and  means  for  lubricating  said  sbaft,  substantially  as  de- 
scribed. 

••C.  In  a  turbine,  a  barrel  or  casing  having  inwardly  projecting  webs  sup- 
porting a  bearing,  a  removable  bushing  in  said  bearing,  a  rear  turbine  wheel 
having  a  shaft  extending  forwardly  within  the  bushing,  and  supply  channels 
arranged  to  supply  a  lubricant  to  the  shaft,  substantially  as  described. 

•^.  In  a  turbine,  a  barrel  or  casing  having  Inwardly  projecting  webs  sup- 
porting a  bearing,  a  removable  bushing  for  said  bearing,  a  turbine  wheel 
hSTlng  a  forwardly  projecting  shaft  within  the  bushing,  a  stationary  turbine 
member  secured  within  the  casing  at  the  rear  of  the  turbine  wheel,  and  rear 
nozzle  or  supply  chamber  secured  at  the  rear  end  of  the  casing,  substantially 
as  described." 

"16.  A  turbine  having  a  casing  with  Inwardly  extending  radial  webs  for  a 
part  of  its  length,  a  removable  bushing  carried  by  the  webs,  a  turbine  shaft 
fitting  within  the  bushing,  a  turbine  wheel  in  the  rear  of  the  radial  webs,  and 
a  removable  stationary  turbine  portion  clamped  against  a  casing  shoulder  in 
the  rear  of  the  turbine  wheel,  substantially  as  described." 

**20.  A  turbine  having  a  casing  with  Integral  Inwardly  projecting  webs  or 
ribs  extending  for  a  part  only  of  Its  length,  a  removable  ccmcentrlc  bushing 
supported  by  the  ribs  or  webs,  and  a  turbine  at  the  rear  of  the  bushing  and 
having  a  shaft  fitted  therein,  said  parts  having  a  feed  channel  to  supply  a 
lubricant  to  the  shaft,  substantially  as  described." 

It  will  be  noted  that  the  above  drawing  and  the  quoted  specification 
described  a  device  with  a  long  bearing,  integral  with  the  casing,  lo- 
cated in  front  of  the  motor  wheel  and  which  was  the  only  bearing 
the  shaft  had.    For,  as  stated  in  the  part  quoted : 

"Within  the  bushing  6  fits  the  turbine  shaft  8,  i?i€  rear  end  of  tchich  ia 
screwed  or  otherwise  secured  to  the  turbine  wheel  9." 

In  addition,  however,  a  device  similar  to  the  above,  but  with  a  sec- 
ond and  rear  bearing  is  also  illustrated  in  Figs.  4,  5,  6,  and  7,  where- 
in the  shaft  is  carried  through  and  to  the  rear  of  the  wheel  and  has 
another  bearing  in  the  stationary  part  of  the  motor.  As  to  this  de- 
vice the  specification  says : 

*I  do  not  claim  herein  specifically  the  forms  of  Figs.  4,  5,  6,  and  7,  as  the 
same  are  pending  in  another  copending  application,  No.  350,246,  filed  Decem- 
ber 31,  1906." 

This  latter  application  was  embodied  in  patent  No.  983,032.  The 
two  patents,  therefore,  while  divided  in  prosecution,  together  con- 
stitute one  general  subject-matter.  The  specification  of  this  second 
patent,  which,  as  we  have  said,  shows  both  a  forward  and  rear  bear- 
ing for  the  shaft,  states : 

''The  advantages  of  the  invention  result  from  the  simplicity,  strength  and 
Icmg  life  of  the  structure.  A  long  outbored  bearing  is  provided  between  the 
external  tool  and  the  turbine  wheel,  which  cushions  the  jars  and  shocks,  thus 
saving  wear  (m  the  turbine.  The  extending  of  the  shaft  within  or  through  the 
stationary  member  and  the  providing  of  bearings  in  front  of  and  in  the  rear 
of  the  turbine  wheel  gives  a  strong  and  efiident  bearing  construction,  especial- 
ly in  connection  with  the  long  outbored  bearing." 

Without  entering  into  a  full  description,  it  suffices  to  say  that  in  this 
constniction  the  front  shaft  bearing,  instead  of  being  extended  through 
substantially  the  whole  length  of  3ie  shell  as  shown  in  Fig.  1  of  pat- 
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ent  No.  874,174,  is  here  shortened  to  the  length  shown  at  7  in  Fig. 
1  of  No.  983,032,  while  the  rear  reduced  portion  17  of  such  shaft 
extends  back  so  as  to  have  a  rear  bearing,  or,  as  the  specification  says : 

"A  thrust  bearing  Is  thus  provided  for  the  shaft  on  both  sides  of  the  sta- 
tionary turbine  portion." 

It  will  be  apparent  that  the  heavy  leverage  action  on  the  shaft,  when 
subjected  to  the  intense  lateral  strain  imparted  at  high  speed,  would 
tend  to  make  the  shaft  cant  or  wabble  to  some  extent,  even  when  it 
was  sustained  by  a  long  bearing.  It  will  therefore  be  evident  that 
giving  the  shaft  a  second  and  rear  bearing  would  tend  to  further  dis- 
tribute the  strain  and  stabilize  the  shaft.  In  this  regard  the  patentees 
are  warranted  in  saying  as  they  do  in  the  specification : 

"The  extending  of  the  shaft  within  or  through  the  stationary  member,  and 
the  providing  of  bearings  in  front  of  and  in  the  rear  of  the  turbine  wheel  gives 
a  strong  and  efficient  bearing  construction,  especially  In  connection  with  the 
long  outbored  bearing." 

This  second  or  rearward  bearing  gave  a  dual  shaft  bearing  to 
the  art,  and  this  element,  together  with  the  locking  of  the  stationary 
turbine  member,  which  carried  the  rear  bearing  in  fixed  relation  to 
the  shell  which  carried  the  front  bearing,  made  the  structure,  as  a 
whole,  a  practically  solid  body  and  its  two  bearings  practically  im- 
mobile. The  device  by  which  these  two  bearing  agencies  were  locked 
to  each  other  by  a  third  member  constitutes  another  element  of  inter- 
related combination.    By  referring  to  Fig.  1  herewith  shown  it  will 
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be  seen  that  coupled  to  the  hose  which  supplies  the  motive  power  to 
the  motors  is  the  rear  supply  chamber  13,  This  latter  member  is  not 
directly  subjected  to  the  shaft  thrust  or  bearing  pressure.  The 
vibratory  motion  to  which  it  is  subjected  is  simply  the  structural  vi- 
bration of  the  whole  mechanism  and  not  the  thrust  strain  imparted  by 
a  direct  attachment  to  the  bearing.  The  significance  of  this  is  shown 
by  the  testimony.  In  the  experimenting  to  which  we  have  referred 
the  hose  coupling  was  screwed  up  against  the  rear  bearing,  which  was 
stationed  in  the  stationary  part.  It  is  apparent  that  this  combination 
subjected  the  hose  screw  connection  to  the  direct  thrust  of  the  shaft 
on  the  bearing.    The  coupling,  therefore,  instead  of  being  an  independ- 
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ent  lock,  was  in  effect  but  a  dependent  part  of  the  bearing.  Referring 
to  such  a  device,  Elliott,  one  of  the  patentees,  testified : 

"We  decided  that  the  first  machine  of  this  type  which  we  would  build  would 
utilize  the  principle  of  applying  the  hose  coupUng  as  a  lock  nut  Therefore, 
In  the  first  machine  built  the  rear  bearing  was  joumaled  In  the  stationary 
part  behind  the  wheel  and  held  In  place  by  screwing  the  hose  coupling  up 
against  it  We  found,  however,  that  this  was  only  a  partial  solution  of  the 
trouble,  as  the  vibration  of  the  rear  end  of  the  shaft  bearing  against  this 
stationary  part  or  nozzle  piece,  caused  the  hose  coupling  to  work  loose." 

This  difficulty  was  overcome  by  screwing  the  nozzle  coupling  IS  into 
the  rear  end  of  the  casing,  and  against,  but  not  to,  the  stationary  tur- 
bine member  H^  which  latter  has  also  a  smooth  outer  surface  which 
fits  against  shoulder  16  of  the  casing.  By  this  construction,  and  such 
connection  to  the  casing,  the  nozzle  is  not  subjected  to  direct  shaft 
thrust,  but  serves  as  a  fixed  nut  lock  and  holds  the  rear  bearing  stable. 
This  member  IS,  while  serving  to  hold  the  motor  and  rear  bearing  in 
place  for  working  conditions,  may  also  be  detached  and  permit  the 
motor  being  taken  out  through  the  rear  of  the  shell.  This  device  was 
embodied  in  claim  1,  which  reads  as  follows: 

"L  A  rotary  motor  having  a  casing,  a  revoluble  motor  element  therein,  a 
shaft  carrying  said  motor  element  and  projecting  forwardly  and  rearwardly 
therefrom,  a  bearing  member  carried  by  the  casing  for  the  forwardly  project- 
ing portion  of  the  shaft,  a  ported  admission  member  removably  secured  in  the 
rear  porticm  of  the  casing  and  carrying  a  bearing  for  the  rearwardly  project- 
ing portion  of  the  shaft  and  a  hollow  inlet  member  detachably  connected 
with  the  casing  and  engaging  the  admission  member  to  normally  retain  it 
against  rearward  movement,  substantially  as  described" 

— and  in  various  combinations  in  the  other  claims  here  involved,  viz., 
4,  5,  6,  7,  9,  11,  13,  15,  16,  22,  23,  30,  and  31  to  41,  inclusive. 

We  are  therefore  of  opinion  the  devices  described  in  the  several 
claims  of  these  two  patents  here  in  issue  were  novel,  useful,  and  in- 
ventive.   We  further  find  they  are  embodied  in  the  defendant's  device. 

[2]  It  remains  to  consider  the  third  patent.  No.  983,034,  one  of 
the  devices  of  which  is  shown  in  the  accompanying  patent  Figs.  1 
and  2: 
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The  motor  is  an  air  motor,  not  a  turbine,  anl  is  actuated  by  air  or 
other  motive  fluid  acting  on  the  piston  blade  10,  In  adapting  solid 
piece  casings,  such  as  we  considered  in  the  former  patents,  to  use  in 
an  air  motor  with  a  revolving  blade,  such  as  here  shown,  it  is  apparent 
that,  to  prevent  pressed  air  escape,  there  must  be  an  accurate  angle 
between  the  inner  surface  of  the  front  cylinder  head  and  that  of  the 
cylinder  wall,  in  order  that  such  angle  should  properly  coact  with  a 
corresponding  angle  on  the  blade  To  mechanically  make  such  angle 
in  the  inside  of  the  front  head  of  the  solid  shell  was  difficult,  if  not, 
indeed,  impossible.  It  was  also  important  that  the  cylinder  walls  and 
head  be  internally  hardened  to  meet  the  wear  caused  by  the  rapid 
traveling  blades.  These  difficulties  were  met  and  overcome  by  the 
device  of  patent  No.  983,034  here  in  suit.  Without  entering  into 
minute  details,  we  may  say  that  Elliott's  device  consists  substantially 
in  building  up  from  the  open,  rearward  end  of  a  solid  outer  shell, 
provided  with  an  integral  front  head,  an  inner  cylinder  composed  of 
parts  already  hardened  and  which  when  put  in  place  were  locked  in 
place  and  formed  an  angle  which  accurately  fitted  that  of  the  blade. 
In  Fig.  1  the  solid,  one-piece  outer  shell  with  a  head  adapted  for  a 
forward  shaft  bearing  is  numbered  2,  The  bushing  of  the  front  bear- 
ing is  numbered  6  and  its  flange,  numbered  5,  right  angles  so  as  to 
seat  forwardly  against  shoulder  9  of  head  S.  Against  this  bushing 
flange  is  placed  the  circular,  hardened  disk  12,  This  disk  is  introduced 
from  the  rear,  open  end  of  the  shell  and  forms  the  front  end  of  the 
cylinder.  Abutting  against  the  periphery  edge  of  this  disk  is  the  hard- 
ened, inner  cylinder  11  which  is  also  introduced  from  the  rear,  open 
end  of  the  outer  shell,  and  is  locked  against  rotation  by  numbers  30 
and  SI  in  Fig.  2.  Against  the  rear  end  of  cylinder  wall  11  a  rear 
end  or  head  is  built  up  by  the  hardened,  circular  plate  or  disk  13, 
introduced  from  the  rear,  open  end  of  the  outer  shell.  This  latter 
head  is  seated  against  the  flange  H  of  bushing  7,  which  latter  sur- 
rounds the  rear  bearing  18  of  the  motor  shaft.  In  this  manner  an 
accurate  angle  is  formed  by  the  junction  of  cylinder  wall  11  and 
end  plate  13  to  coact  with  a  corresponding  angle  on  blade  10,  The 
end  bushing  7,  abutting  at  its  front  end  against  shoulder  18,  and  at 
its  rear  end  against  shoulder  17  of  the  reduced  section  of  shaft  5, 
tends  to  prevent  shaft-play  in  either  direction.  The  inner  cylinder 
and  other  parts  of  the  mechanism  are  locked  in  place  by  the  device 
referred  to  in  patent  No.  983,032,  and  the  whole  forms  a  unitary, 
co-operating  combination.  The  device,  as  embodied  in  claims  10, 
11,  13,  14,  and  15,^  we  find  to  be  novel  and  useful  and  to  involve  in- 
vention. 

1  "10.  In  a  portable  rotary  motor,  a  portable  outer  casing  having  an  integral 
head  at  its  forward  end,  and  open  at  the  rear  end,  a  motor  cyUnder  removably 
seated  in  said  casing  and  removable  through  the  open  rear  end,  means  for 
holding  the  cyUnder  from  rotary  movement  within  the  casing,  a  motor  shaft 
having  a  forward  bearing  in  the  integral  head,  a  nootor  element  connected 
to  said  shaft,  and  a  removable  bearing  and  admission  member  having  a  bear- 
ing for  the  rear  end  of  the  shaft,  said  shaft,  motor  element  and  rear  bearing 
all  being  removable  through  the  rear  end  of  the  casing,  together  with  means 
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Without  describing  the  defendant's  motors  in  detail,  it  suffices  to 
say  we  find  they  infringe  the  claims  in  issue  on  these  several  patents. 

The  decree  below  will  therefore  be  set  aside,  and  the  case  remand- 
ed, with  instructions  to  enter  a  decree  adjudging  the  several  claims  of 
patents  Nos.  874,174,  983,032,  and  983,034,  here  in  issue,  valid  and  in- 
fringed. 

for  normally  secnring  said  parts  against  endwise  rearward  mov^nent,  sab- 
stantially  as  described. 

"11.  A  rotary  motor  comprising  an  onter  casing  or  sheU  having  an  integral 
head  at  one  end  carrying  a  shaft  bearing,  said  shell  being  open  at  the  other 
end,  a  cylinder  inserted  in  the  casing  from  the  open  end  thereof  and  secured 
against  rotatlcm,  a  stationary  ported  admission  member  inserted  through  the 
open  rear  end  of  the  outer  casing,  and  a  rotary  motor  element  within  the 
cylinder,  substantially  as  described." 

"13.  A  rotary  motor  comprising  an  outer  portable  casing  or  shell  having  a 
bush  bearing  carried  at  one  end  thereof,  and  of  smaller  diameter  than  the 
casing,  said  shell  being  open  at  the  other  end,  a  cylinder  inserted  in  the  casing 
from  the  open  end  thereof  and  secured  against  rotation,  a  stationary  ported 
admission  member  inserted  through  the  open  rear  end  of  the  outer  casing, 
means  for  securing  said  member  in  place,  and  a  rotary  motor  element  vdthin 
the  cylinder. 

*'14.  A  rotary  motor,  comprising  an  outer  casing  or  sheU  open  at  one  end 
and  having  an  integral  head  at  the  opposite  end  provided  with  a  shaft  bearing 
therein,  an  open-end  cylinder  removably  seated  in  said  casing  or  shell,  a  re- 
movable head  within  the  opposite  end  portion  of  the  casing  or  shell,  and  also 
having  a  shaft  bearing,  a  securing  member  engaging  the  removable  head'  and 
holding  it  in  place,  and  a  piston  shaft  Joumaled  in  said  heads  and  carrying  a 
piston  blade,  said  cylinder,  removable  head  and  piston  shaft  and  blade  being 
all  removable  through  the  open  end  of  the  casing  or  shell  when  the  securing 
member  is  removed. 

"15.  A  rotary  motor  comprising  an  outer  casing  or  shell  having  an  integral 
head  at  one  end  csLrrying  a  shaft  bearing,  said  sheU  being  open  at  the  other 
end,  a  cylinder  inserted  in  the  casing  from  the  open  end  thereof  and  secured 
against  rotation,  a  stationary  ported  admission  member  inserted  through  the 
open  rear  end  of  the  outer  casing,  a  rotary  motor  element  within  the  cylinder, 
and  means  for  locking  the  stationary  ported  admission  member  in  place." 
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(230  Fed.  614) 

BLUOTT  CO.  7.  ROBERTSON. 

(Glrcolt  Cooirt  of  Appeals,  Third  Circuit    January  28, 1916.) 

No.  1950. 

1.  Patents  ^=»32&— Vauditt  and  Infrinoehent— Rotart  Aie  Motob. 

The  Elliott  patent,  No.  1,045,134,  for  a  rotary  air  motor,  for  (^>erating 
boiler  tube  deanera,  the  essential  feature  of  which  is  a  vent  to  the  at- 
mospheric air  to  allow  the  escape  of  compressed  air,  which  accumulated  at 
the  rear  end  of  the  shaft  and  checked  its  speed,  discloses  inv^ition  and  is 
valid.  The  Elliott,  Mills  &  Holt  patent,  No.  1,019,771,  and  the  Mills  & 
Conn,  No.  1,053,055,  for  minor  improvements  thereon,  by  changing  the  di- 
rection of  the  vent  and  in  introducing  a  lubricant  into  the  motor  fluid,  are 
void  for  lade  of  invention.    The  flrst-named  patent  also  held  infringed. 

2.  Patents  «=»328— Validity  and  iNrBiNOEicENT— Tuebine. 

The  Elliott  &  Faber  patent,  No.  983,032,  for  a  turbine,  for  operating  a 
boiler  tube  cleaner,  held  valid  and  infringed. 

Appeal  from  the  District  Court,  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  Elliott  Company  against  John  F.  Robertson, 
trading  as  the  John  F.  Robertson  Company.  Decree  for  defendant, 
and  complainant  appeals,  with  cross-appeal  by  defendant  Reversed  in 
part. 

For  opinion  below,  see  219  Fed.  899. 

Bakewell  &  Byrnes,  Clarence  P.  Byrnes,  and  G.  H.  Parmelee,  all 
of  Pittsburgh,  Pa.,  for  appellant  and  cross-appellee. 

Gifford  &  Bull,  J.  Edgar  Bull,  and  Chas.  S.  Jones,  all  of  New  York 
City,  and  Synnestvedt,  Bradley,  Lechner  &  Fowkes,  of  Philadelphia, 
Pa.,  for  appellee  and  cross-appellant. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Elliott 
Company,  the  owner  of  six  separate  patents  hereinafter  referred  to, 
filed  a  bill  against  John  F.  Robertson,  trading  as  John  F.  Robertson 
Company,  wherein  infringement  of  said  patents  was  charged  in  the 
sale  of  certain  rotary  air  motors  for  cleaning  boiler  tubes.  Two  of 
the  patents  were  subsequently  withdrawn,  and  the  case  proceeded  on 
Nos.  983,032,  1,019,771,  1;045,134,  and  1,053,055.  The  court  below,  in 
an  opinion  reported  at  219  Fed.  899,  dismissed  the  bill  on  the  ground 
the  several  claims  of  such  patents  were  either  invalid  or  not  infringed. 
Thereupon  the  Elliott  Company  took  this  appeal. 

[1]  The  art  here  concerned  is  that  of  devices  for  cutting  the  scale 
from  boiler  tubes.  Such  devices  consist  generally  of  three  distinct 
features :  First,  an  interior  motor  or  turbine ;  second,  a  compact  motor- 
inclosing  shell ;  and,  third,  a  scale-cutting  exterior  attachment  actuated 
by  the  motor.  The  scale-cutting  exterior  attachment  was  the  subject 
of  litigation  in  one  of  the  District  Courts  of  this  circuit,  and  a  refer- 
ence to  that  case  (Liberty  Mfg.  Co.  v.  American  Brewing  Co.,  155 
Fed.  900)  avoids  a  present  restatement  of  that  element  of  the  cleaner. 

^=9For  othM*  cases  sm  samt  topic  ft  KST-NUMBBR  in  all  Kejr-Numbered  Dlsests  ft  Indexes 
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The  second  element,  namely  a  compact  motor-inclosing  shell,  was  the 
subject-matter  involved  in  another  case  in  this  circuit  and  a  reference 
to  tiie  opinion  of  the  lower  court  (Elliott  v.  Lagonda  Mfg.  Co.,  222 
Fed.  946)  will  likewise  obviate  a  present  restatement  of  that  element. 
This  case  involves  the  .remaining  element,  viz.,  the  motive  power  of 
the  cleaner.  For  a  long  time  such  motors  were  water  turbines,  and 
such  motors  were  used  in  the  apparatus  involved  in  the  cases  referred 
to  above.  The  present  case  involves  motors  using  air,  which  have 
only  come  into  use  in  this  art  in  the  last  few  years.  It  was  recog- 
nized that  air  motors  would  be  more  desirable  in  cleaner  service  than 
water  turbines.    In  that  regard  the  proof  is : 

**Alr  motors  are  advantageous  over  water  motors,  because  easier  to  operate ; 
there  being  no  water  to  contend  with,  they  develop  a  great  deal  more  power 
and  cost  much  less  to  maintain." 

The  proofs  show  that  the  plaintiff  began  the  use  of  air  motors  in 
cleaners  in  1906  with  the  sale  of  3  air  motor  machines,  and  within 
three  years  their  business  had  grown  to  over  300  per  year.  When  it 
came,  however,  to  the  use  of  rotary  air  motors,  a  serious  difficulty  was 
encountered,  in  that,  while  such  a  motor  would  start  off  under  load  at 
the  required  high  speed,  it  would  soon,  for  some  unaccountable  reason, 
slow  down  and  fail  to  develop  the  necessary  power.  For  example,  one 
Van  Ormer,  in  patent  No.  969,010,  devised  the  rotary  motor  hereafter 
shown.  It  so  attracted  the  attention  of  the  complainant  company  that 
it  purchased  Van  Ormer's  patent  and  began  to  develop  it  commer- 
cially.   In  that  respect  the  proof  is: 

"The  first  motor  that  we  attempted  to  build  on  a  commercial  scale  is  that 
of  Van  Ormer,  No.  969.010,  dated  August  30,  1910.  The  first  difficulty  that  we 
encountered  on  this  motor  was  that,  in  putting  it  on  the  test  ways,  it  started 
in  at  a  very  high  speed,  but  after  running  a  few  seconds  the  speed  began  to 
dwindle,  and  toward  the  end  of  the  run  of  say  a  minute  the  speed  was  very 
much  lower  than  at  the  beginning." 

This  difficulty  was  overcome  by  the  device  shown  in  patent  in  suit 
No.  1,045,134,  for  a  rotary  motor,  applied  for  bv  W.  S.  Elliott  Janu- 
ary 20,  1908,  and  granted  November  26,  1912,  and  illustrated  in 
the  herewith  Fig.  1 : 


From  this  construction  it  will  be  seen  that  5  is  a  closed,  eccentrically 
located  piston  chamber,  in  which  the  blade  20  is  rotated  by  compressed 
air  introduced  from  admission  chamber  9.  The  piston  shaft  13  has 
a  front  bearing  joumaled  in  bushing  H  and  a  rear  bearing  joumaled 
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in  bushing  16,  This  rear  bearing  16,  being  reduced  in  size,  thrust 
shoulders  16  at  one  end  and  corresponding,  but  unnumbered,  thrust 
shoulders  at  the  other  end,  prevent  endwise  thrust  movements.  Turn- 
ing at  this  point  to  the  accompanying  drawing  of  Van  Ormer's  patent, 
No.  969,010  it  will  be  seen  it  shows  a  rotary  air  motor  of  the  same 


??-.  n^o/o* 


general  type,  actuated  by  compressed  air  and  having  a  forward  and 
rear  bearing  for  the  shaft.  Under  the  strain  of  operative  thrust  the 
rear  end  of  shaft  4  would  press  on  thrust  plate  21,  but  Van  Ormer 
prevented  their  contact  by  what  he  calls  anti-f rictional  balls.  His 
words  are: 

"Seated  between  the  rear  end  of  the  shaft  ^  and  the  thrust  plate  21  In  the  ad- 
mission head  are  a  series  of  anti-friction  balls  22,  which  also  form  a  thrust 
bearing  for  the  shaft" 

This  was  the  Van  Ormer  device,  which  complainant  undertook  to 
make  commercially,  and  which,  as  the  proofs  show,  was  unable  to 
maintain  its  initial  speed.  In  the  light  of  after  events,  the  occult  rea- 
son for  this  unaccountable  action  becomes  clear.  In  interposing  these 
anti-friction  balls  to  receive  the  end  thrust  of  the  shaft  and  prevent 
such  shaft  from  contacting  with  thrust  plate  21,  Van  Ormer  left  a 
narrow  space  or  crevice  between  the  thrust  plate  and  the  shaft  into 
which  the  compressed  air  from  the  piston  cylinder  gradually  crept 
through  the  rear  shaft  bearing  and  there  accumulated.  The  proofs 
satisfy  us  that  it  was  this  gradually  increasing  accumulation  of  com- 
pressed air  at  the  end  of  the  shaft  which  in  time  reduced  the  speed  of 
the  shaft.  When  once  discovered,  the  defect  was  solved  in  a  simple, 
but  effective,  manner  by  Elliott's  device  in  the  patent  now  under  re- 
view. 

Turning  to  the  drawing  from  that  patent,  it  will  be  seen  that  Elliott 
relieved  the  pressure  of  accimiulated  compressed  air  at  the  rear  end 
of  the  shaft  by  venting  the  chamber  to  atmospheric  pressure.  In  that 
regard  the  patent  says : 

"The  piston  shaft  Is  of  reduced  diameter  within  the  rear  bushing  15,  form- 
ing a  thrust  shoulder  16  within  said  bushing,  and  its  inner  end  has  a  head  or 
collar  11  which  turns  in  a  space  or  chamber  18  within  the  head  J^.  This 
space  or  chamber  is  formed  with  a  vent  opening  19  which  leads  outwardly 
from  said  chamber  to  the  atmosphere.  The  purpose  of  this  vent  opening  la 
to  relieve  the  piston  shaft  from  the  effect  of  any  accumulation  of  air  which 
might  otherwise  occur  in  the  space  or  chamber  18  by  reason  of  leakage  from 
the  cylinder  through  the  rear  bushing  15** 
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Such  venting  far  the  purpose  indicated  was  wholly  new  in  the  use 
of  rotary  air  motors  in  boiler  tube  cleaners,  and  was  at  once  recognized 
as  a  thing  of  value  in  that  art.  It  became  the  subject  of  a  protracted 
interference  proceeding  between  Elliott,  Darlington,  Mills,  Conn,  and 
Van  Ormer,  in  which  Elliott  finally  prevailed,  and  was  awarded, 
inter  alia,  the  claims  of  broad  character  found  in  those  here  in  issue.^ 
We  find  nothing  in  the  art  to  forestall  Elliott's  conception,  and  it  seems 
to  us  his  application  was  timely  after  his  reduction  to  practice,  which 
followed  his  experimentation.  We  are  also  of  opinion  the  device  was 
inventive  in  character.  Elliott's  contribution  was  in  discovering  the 
existence  of  an  unvented  pocket  or  chamber  and  the  benefits  that  would 
accrue  from  venting  it.  The  art  owes  to  him  the  creation  of  a  vented 
chamber  at  the  shaft  end,  which  did  away  with  injurious  shaft-bearing, 
compressed  air  escape.    In  that  regard  Professor  Wagner  well  says : 

"This  patent  Is  for  providing  means  for  relieving  the  air  pressure  at  the 
end  of  the  piston  shaft  In  a  rotary  air  motor.  Mr.  Williams  argues  that  it  was 
merely  an  act  of  mechanical  skill  to  make  an  opening  to  relieve  the  air 
pressure.  In  view  of  the  fact,  however,  that  no  vent  was  provided  in  Troxler, 
Mcintosh,  or  Van  Ormer,  where  a  slmUar  accumulation  of  pressure  must  have 
occurred,  according  to  Mr.  Williams'  own  statement,  it  seems  reasonable  to 
supi)ose  that  there  was  some  invention  in  discovering  that  a  pressure  did 
exist  at  the  end  of  the  piston  shaft,  and  did  produce  detrimental  friction,  and 
that  a  vent  hole  might  be  used  to  relieve  this  pressure,  and  thus  eliminate 
the  detrimental  friction." 

We  accordingly  hold  the  claims  in  question  are  valid. 

But  while  we  so  regard  this  patent,  we  cannot  accede  to  the  appel- 
lant's contention  that  patents  No.  1,019,771  and  No.  1,053,055,  which 
are  based  upon  the  vented  chamber  of  No.  1,045,134,  are  also  valid. 

iThe  claims  awarded  were  as  follows: 

"1.  In  a  rotary  motor,  a  piston  shaft,  a  rear  bearing  for  Said  shaft,  an  air 
space  adjacent  to  said  bearing,  and  means  for  venting  said  space,  substantially 
as  described. 

'*2.  A  rotary  motor  having  an  air  space  at  the  rear  end  of  the  piston  shaft, 
and  means  for  venting  said  space,  substantially  as  described. 

"3.  In  a  motor,  a  piston  shaft  and  an  air  chamber  adjacent  to  one  of  the 
bearings  of  said  shaft,  and  having  a  vent  opening  leading  therefrom,  sub- 
stantially as  described. 

''4.  In  a  motor,  a  cylinder  having  a  longitudinally  extending  admission  port, 
ported  heads  fitted  to  the  ends  of  the  cylinder  and  detachably  secured  there- 
to, said  heads  having  bearings  for  the  motor  shaft,  and  the  rear  head  having 
an  admission  chamber  therein,  the  rear  head  having  a  vent  opening  therein 
communicating  with  the  rear  shaft  bearing,  substantially  as  described. 

"5.  A  rotary  motor  having  a  chamber  containing  a  motor  element,  a  shaft 
on  which  said  element  is  mounted,  said  shaft  having  front  and  rear  bearings, 
the  front  end  of  the  shaft  extending  beyond  the  front  bearing  for  attachment 
to  a  tool,  and  the  rear  bearing  terminating  and  being  inclosed  within  the  rear 
end  of  the  motor,  means  for  admitting  working  fluid  to  the  cylinder  through 
its  rear  end,  and  means  for  relieving  the  accumulation  of  fluid  at  the  rear 
end  of  the  shaft,  substantially  as  described. 

•*6.  A  rotary  motor  having  a  fluid  supply  pipe  connected  at  its  rear  head, 
and  having  a  longitudinally  extending  port  leading  to  the  cylinder,  a  motor 
shaft  having  its  axis  parallel  to  the  axis  of  the  supply  pipe,  the  rear  bearing 
for  said  shaft  being  located  in  front  of  the  supply  pipe  connection,  and  there 
being  an  air  space  adjacent  to  the  end  of  said  shaft,  substantially  as  de- 
scribed." 
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In  practice  it  was  found  that  the  venting  of  this  chamber  was  in  one 
feature  objectionable,  because  the  air  was  vented  in  the  face  of  the 
operator.  Thereupon  the  obvious  expedient  was  adopted  of  venting 
the  chamber  into  the  exhaust,  which  vented  at  the  forward  end  of  the 
motor.  We  find  no  error  in  the  court  below  holding  the  claims  which 
were  based  on  this  mechanical  change  invalid. 

So,  also,  in  regard  to  patent  No.  1,053,055,  we  agree  with  the  court 
below  in  holding  the  claim  of  this  patent  was  invalid.  Carrying  lu- 
bricants in  a  motor  fluid  was  a  well-recognized  method  of  lubricating 
motors,  and  one  of  the  incidental  advantages  disclosed  by  the  use  of 
Elliott's  vented  chamber  was  that,  as  compressed  air  passed  from 
the  piston  chamber  to  the  venting  chamber,  it  oiled  the  bearing.  Un- 
der the  terms,  "means  for  introducing  lubricant  into  the  motor  cham- 
ber and  causing  it  to  mix  with  the  motor  fluid,  whereby  some  of  the 
lubricant  will  be  carried  to  the  rear  bearing  by  pressure  leakage,"  the 
patentee  of  No.  1,053,055  now  sought  to  monopolize  this  well-known 
practice  when  it  came  to  be  applied  to  a  motor  with  a  vented  chamber. 
If  sustained,  the  practical  effect  of  this  would  be  that  if  one  had 
a  license  to  use  Elliott's  vented  chamber,  or,  to  pul;  it  in  the  words 
of  his  first  claim,  *'in  a  rotary  motor,  a  piston  shaft,  a  rear  bearing 
for  said  shaft,  and  air  space  adjacent  to  said  bearing,  and  means  for 
venting  said  space,"  and  desired  to  lubricate  such  motor  by  the  well- 
known  method  of  air  and  lubricant  mixture,  he  could  not  do  so  with- 
out paying  tribute  to  another  patentee  for  using  that  old  and  well- 
known  method  of  oiling.  We  agree  with  the  court  below  that  the 
claim  here  in  issue,  numbered  10,  is  invalid. 

Turning  next  to  the  infringement  of  the  patent  first  discussed,  viz., 
1,(M5,134,  the  defendant's  motor  is  shown  in  the  accompanying  draw- 
ing, in  which  number  11  is  the  front  and  number  12  the  rear  bear- 
ing, which  has  no  outlet  leading  from  the  extreme  end.  Its  construc- 
tion, therefore,  is  like  Van  Ormer,  in  that  the  compressed  air  leaking 
along  the  rear  shaft  bearing  would  in  time  work  its  way  back  of 
the  crevice  between  the  shaft  end  and  the  thrust  plate.     But  such 
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rearward  passage  of  the  air  is  prevented  by  the  defendant  journaling 
midway  the  groove  shown  in  the  figure,  from  which  gathering  groove 
passage  £1  allows  escape  of  the  compressed  air  to  the  atmosphere. 
Since  compressed  air  follows  any  avenue  leading  to  normal  atmosphere, 
it  obviously  could  not  further  follow  the  bearing,  so  as  to  accumulate 
at  the  rear,  but  would  take  the  path  of  least  resistance,  which  it  finds 
in  the  atmospheric  vent.  When  the  rearwardly  traveling  compressed 
air  reaches  the  midway  vented  groove,  it  is  shorn  of  its  harmful  power. 
The  defendant's  vent  simply  forestalls,  midway  of  the  bearing,  what 
Elliott  did  at  the  bearing  end.  Unless  physical  laws  be  suspended  it  is 
obvious  that  if  the  defendant's  vent  were  closed,  and  another  placed 
at  the  rear  of  the  bearing,  there  would  be  no  functional  difference  in 
the  substituted  vent's  power  to  relieve  air  compression.  The  relief 
of  compressed  air  pressure  lies  in  the  fact  of  outlet,  and  not  in  outlet 
location  or  form. 

The  claims  of  Elliott's  patent  here  in  issue  are  variously  described 
as  an  "air  space  adjacent  to  said  bearing,"  "an  air  space  at  the  rear 
end  of  the  piston  shaft,"  "the  rear  head  having  a  vent  opening  therein 
communicating  with  the  rear  shaft  bearing,"  "means  for  relieving  the 
accumulation  of  fluid  at  the  rear  end  of  the  shaft,"  etc.  These  several 
statements  show  that  Elliott's  venting  disclosure  had  a  wider  range  of 
jqjprqpriate  description  than  the  restriction  of  it  to  the  one  precise 
form  in  which  he  illustrated  it  and  showed  it  could  be  practically  ap- 
plied. And,  indeed,  referring  only  to  the  single  phrase,  "an  air  space 
at  the  rear  end  of  the  piston  shaft,"  we  may  fittingly  quote  the  lan- 
guage of  this  court  in  Carnegie  Steel  Company  v.  Brislin,  124  Fed. 
221,  59  C.  C.  A.  651,  where  it  is  said: 

*' Again,  tbe  claim  of  the  patent  in  suit,  as  well  as  the  description  contained 
in  the  specifications,  requires  a  feed  roller  table,  pivoted  at  its  outer  end. 
Interpreted  reasonably^  this,  of  course,  does  not  mean  the  very  tip  of  the 
outer  end,  hut  the  functional  outer  end  for  the  purpose  of  pivoting,** 

To  our  mind  the  defendant's  outlet  is  at  the  functional  end  of  the 
rear  bearing,  because  it  is  there  for  the  functional  purpose  of  prevent- 
ing objectionable  air  compression  at  the  end  of  the  shaft — for  it  is 
obvious,  unless  there  was  mid-shaft  venting  there  would  be  end-shaft 
compression.    So  holding,  we  must  adjudge  defendant  infringes. 

[2]  It  remains  to  consider  patent  No.  983,032,  granted  to  Elliott 
&  Faber  for  a  turbine.  That  patent  we  have  discussed  at  length  in  an 
opinion  of  even  date  in  Elliott  Company  v.  Lagonda  Company.  By 
reference  to  such  opinion  we  avoid  needless  repetition.  As  there 
shown,  that  patent  is  not  for  a  turbine,  or  any  form  of  motor,  but 
concerns  the  second  subdivision  stated  at  the  outstart  of  this  opinion, 
viz.,  tfxe  motor-inclosing  shell.  In  that  r^ard  the  plaintiff's  expert 
properly  says: 

*'The  inv^ition  Is  not  particularly  ccHicemed  with  the  theory  of  the  opera- 
tion of  the  motor,  but  relates  to  the  construction  of  a  casing  and  the  manner 
of  attaching  the  parts  within  the  casing,  so  that  the  severe  hammering  ac- 
tion to  whidi  the  machine  Is  subjected  may  not  loosen  the  connections.  Con- 
sequently  the  Inyention  is  appUcable  to  any  form  of  motor  which  may  be  used 
to  drive  a  boUer  tube  cleaner  and  enters  the  tube  with  the  cleaner  head. 
The  particular  feature  of  the  BUiott  &  Faber  invention  (No.  983,032)  is  the 
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proYisioii  of  the  casing  wlthiD  which  ai  ported  stationary  admission  member 
carrying  the  rear  bearing  for  the  rotary  element  of  the  motor  Is  located  and 
held  In  place  and  securely  locked  by  some  means  such  that,  when  the  locking 
member  is  remoTed,  the  stationary  partition  member  may  be  removed  from 
within  the  casing  through  the  rear  end." 

It  will  be  noted  that  the  two  claims  here  in  issue  *  are  directed  to 
the  particular  features  of  an  exterior  casing  for  a  dual  bearing  motor, 
the  rear  bearing  of  which  is  locked  in  tfie  shell  and  is  removable 
through  the  rear  opening  end  of  the  shell  when  the  holding  means 
is  unlocked.  This  feature  of  the  patent  was  fully  discussed  in  the 
opinion  of  even  date  above  referred  to.  Placing  claim  35  on  defend- 
ant's structure,  we  find  in  such  structure  "a  rotary  motor  having  a 
casing."  It  has  *'a  revoluble  motor  element  within  the  casing."  It  has 
"a  shaft  supporting  said  motor  element,  and  extending  forwardly  and 
rearwardly  therefrom,"  and  has  the  feature  of  "the  forwardly  pro- 
jecting portion  of  the  shaft  having  a  bearing  within  the  casing." 
Turning  to  the  shaft  bearing,  we  find  that,  like  the  claim,  the  defend- 
ant also  has  "a  ported  admission  member  carrying  a  -bearing  for  the 
rearwardly  projecting  member  of  the  shaft,"  and  in  screw-threaded 
and  locked  tie  rods,  not  shown  in  this  figure,  but  which  clamp  the  two 
heads  together,  defendant  uses  "means  whereby  said  member  is  nor- 
mally held  against  rearward  movement."  And  in  this  bearing  member 
of  defendant's  motor,  removable  through  the  rear  end  of  the  casing 
when  the  tie  rods  are  undamped,  it  embodied  the  claim  element  of 
"said  member  being  removable  rearwardly  from  within  the  casing 
through  its  open  rear  end  when  the  securing  means  are  removed." 

In  accordance  with  the  foregoing  views,  it  follows  that,  in  so  far 
as  the  decree  below  dismissed  the  bill  as  to  patents  Nos.  1,019,771  and 
No.  1,053,055,  it  is  affirmed;  that  in  so  far  as  it  dismissed  the  bill 
as  to  patents  Nos.  1,045,134  and  No.  983,032,  it  is  reversed.  The  cause 
will  therefore  be  remanded,  with  instructions  to  reinstate  the  bill  as 
to  the  two  latter  patents  and  to  enter  a  decree  adjudging  claims  35 
and  36  of  No.  983,032,  and  claims  1,  2,  3,  4,  5,  6,  8,  9,  10,  11,  and 
16  of  No.  1,045,134,  valid  and  infringed,  and  directing  an  account- 
ing.   The  costs  in  this  court  and  the  court  below  will  be  divided. 

2  "35.  A  rotary  motor  having  a  casing,  a  revoluble  motor  element  within 
the  casing,  a  shaft  supporting  said  motor  element  and  extending  forwardly 
and  rearwardly  therefrom,  the  forwardly  projecting  portion  of  the  shaft 
having  a  bearing  within  the  casing,  a  ported  admission  member  carrying  a 
bearing  for  the  rearwardly  projecting  portion  of  the  shaft,  and  means  where- 
by said  member  is  normally  held  against  rearward  movement,  said  member 
being  removable  rearwardly  from  within  the  casing  through  its  open  rear  end 
when  the  securing  means  are  removed,  substantially  as  described, 

"36.  A  rotary  motor  comprising  a  casing,  a  front  bearing  therein,  a  ported 
stationary  member  closing  the  rear  part  of  the  casing  and  containing  a  shaft 
bearing,  said  ported  member  being  removable  through  the  rear  end  of  the 
casing,  a  shaft  joumaled  in  the  bearings,  a  rotary  element  carried  by  the 
shaft  and  located  between  the  bearings,  and  clamping  means  for  locking  the^ 
ported  stationary  member  in  place,  substantially  as  described.** 
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(230  Fed.  621) 

AMERICAN  BRAKE  SHOE  &  FOUNDRY  CO.  V.  UNITED  STATES  BRAKE 

SHOE  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  14,  1916.) 

No.  1974. 

Patents  ^=s>328 — Validitt  and  Infringement — ^Bbakb  Shoe. 

The  Gallagher  patent,  No.  651,031,  for  a  brake  shoe,  claim  5,  the  gist 
of  which  is  the  reinforcement  of  the  ductile  metal  lug  of  the  prior  Robis- 
chung  patent  by  projections  from  the  cast  metal  of  the  shoe,  was  not 
anticipated,  is  novel  and  useful,  and  discloses  invention;  also  held  in- 
fringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  American  Brake  Shoe  &  Foundry  Company 
against  the  United  States  Brake  Shoe  Company.  Decree  f6r  defend- 
ant, and  complainant  appeals.    Reversed. 

The  following  is  the  opinion  of  the  District  Court : 

In  this  patent  suit  there  is  little  difficulty  in  reaching  a  conclusion.  The 
validity  of  United  States  patent  No.  051,031,  to  J.  D.  GaUagher,  under  date 
of  June  5th,  1900,  for  a  brake  shoe,  is  involved,  as  weU  as  the  question  of 
infringement. 

The  function  of  brake  shoes  is  to  retard  revolution  of  car  wheels  when 
pressed  against  them.  Because  of  the  needed  friction,  coarse  cast  iron  is  used 
in  their  construction.  Because  of  the  tendency  of  cast  iron  to  fracture  when 
subjected  to  heavy  jars  or  blows,  it  has  long  been  customary  to  cast  the  metal 
upon  or  around  a  plate  or  some  other  suitable  piece  of  steel  or  wrought  iron, 
which  helps  to  form  the  back  of  the  brake  shoe,  and  at  the  same  time  has  the 
function  of  preventing  a  substantial  part  of  the  cast  metal,  if  it  be  fractured, 
from  falling  into  a  switch  or  frog  of  the  railroad.  The  brake  shoes  are  at- 
tached to  the  heads  of  the  brake  beam,  and  by  the  operation  of  the  latter  in 
some  approved  way  bear  against  the  surfaces  of  the  wheels.  As  a  means  of 
attaching  the  brake  shoes  to  the  heads  of  the  brake  beams,  lugs  of  various 
kinds  have  been  made  and  used  as  an  integral  part  of  the  brake  shoes.  If  the 
lug  were  made  wholly  of  cast  iron,  it  would  have  a  greater  tendency  to  frac- 
ture than  any  other  part  of  the  shoe,  because  it  is  a  comparatively  small  part 
of  the  brake  shoe  extending  therefrom,  and  therefore  Uable  to  break  when 
carelessly  handled  before  keyed  to  the  head,  and  because  the  key  is  driven 
in  by  a  heavy  hammer,  thereby  causing  a  strain  at  the  top  of  the  lug.  It  has 
therefore  been  customary  to  form  the  lug  around  steel  or  iron  of  some  kind 
other  than  cast  iron.  Such  other  iron  or  steel  in  the  lug  has  sometimes  been 
of  the  same  piece  as  that  used  in  the  back  of  the  brake  shoe,  and  has  some- 
times been  of  a  separate  piece,  attached,  however,  to  the  other.  In  either 
case,  however,  the  cast  iron  is  under,  around,  and  over  the  liig  (except  where 
the  key  is  intended  to  enter),  thus  keeping  the  softer  metal  in  proper  shape, 
while  the  softer  metal,  on  the  other  hand,  keeps  the  cast  iron  free  from  frac- 
tures wtiich  would  soon  render  the  brake  shoe  useless. 

Turning  to  the  patent  in  suit,  we  find  the  patentee,  in  explanation  of  the 
nature  of  his  alleged  invention,  uses  the  following  language:  ''I  have  found 
after  much  experiment  that  a  back  for  a  brake  shoe  may  be  made  out]  of 
mild  steel  and  formed  in  dies,  so  that  the  back  and  all  the  fastening  devices 
f6r  attaching  the  shoe  to  the  brake  head  are  in  one  piece,  that  this  back  may 
be  attached  to  a  cast  iron  wearing  face  in  such  a  way  that  the  cast  iron  of  the 
wearing  face  will  reinforce  the  lugs  or  other  fastening  devices,  thus  stiffening 
them  and  insuring  against  bending,  and  this  shoe  thus  made  may  be  worn 
down  until  the  back  itself  is  wholly  worn  away,  even  down  to  the  brake  head 
WhUe  I  have  used  mUd  steel  in  my  experiments,  and  consider  it  the  best  metal 

4s»ror  other  casM  see  mum  topic  ft  KEY-NUMBBR  in  aU  Kejr-N umbered  Dlgesu  ft  Indexes 
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to  be  used  for  this  purpose,  and  shall  use  It  In  my  description  of  the  shoe,  it 
is  obvious  that  any  other  metal  that  is  capable  of  being  formed  in  dies  and 
has  sufficient  toughness  or  tenacity  may  be  used  in  its  stead.  I  refer  especial- 
ly to  metals  capable  of  being  formed  in  dies,  for  the  reason  that,  while  other 
methods  of  making  the  back  of  this  invention  may  be  used — such,  for  in- 
stance, as  making  them  out  of  malleable  iron — and  such  a  back  would,  if 
the  fastening  devices  were  reinforced  by  a  rigid  metal,  be  within  this  inven- 
tion, still  I  do  not  now  consider  such  a  back  practical  on  account  of  its  great 
expense." 

The  only  claim  relied  upon  by  the  plaintiff  is  claim  5,  which  is  as  follows: 
"5.  A  brake  shoe  having  one  or  more  fastening  devices  to  attach  it  to  the 
brake  head  made  of  a  ductile  metal  reinforced  in  their  projecting  portions  by 
projections  from  the  cast  metal  of  the  shoe,  substantially  as  described." 

It  is  urged  that  that  claim  is  broad  enough  to  cover  a  construction  wherein 
the  plate  of  ductile  metal  and  the  loop  of  ductile  metal  forming  the  lug  are 
not  of  the  same  piece,  but  are  separate  pieces.  A  careful  reading  of  the  entire 
patent  and  a  study  of  the  drawings  made  part  thereof,  fails  to  reveal  a  sug- 
gestion that  Gallagher  intended  to  disclose  what  the  plalntlflC  now  relies  upon. 
The  plaintlflC  has  never  made  lugs  upon  the  brake  shoes  manufactured  by  it  in 
accordance  with  the  design  of  the  patent  in  suit.  The  ductile  metal  used  by 
the  plaintiff  In  the  constructio;i,  of  the  backs  and  lugs  of  the  brake  shoes 
manufactured  by  it  is  in  two  separate  pieces,  the  part  used  for  the  back  being 
in  the  form  of  a  plate  cut  from  sheet  metal,  and  the  part  used  for  the  forma- 
tion of  the  lug  being  bent  around  the  plate  and  all  reinforced  by  the  cast  iron 
forming  the  entire  shoe. 

The  Gallagher  patent  in  suit.  If  by  any  possibility  it  can  be  .deemed  valid, 
is  limited  to  the  integral  construction  of  the  ductile  metal  parts.  But  the 
Gallagher  patent  was  anticipated  by  United  States  patent  No.  495,269,  to 
Robischung,  under  date  of  April  11,  1893,  for  a  brake  shoe.  What  has  been 
heretofore  called  a  plate  of  ductile  metal  is  called  by  Robischung  in  his  patent 
a  skeleton  on  which  the  shoe  is  cast  This  skeleton  (lino  65,  page  1,  of  his 
patent)  "may  be  used  conjointly  with  the  lug  B,  or  independent  thereof,  and 
may  be  integral  with  the  lug  (see  Fig.  4),  or  otherwise  connected  therewith 
(see  Fig.  6),  as  preferred."  This  is  clearly  a  disclosure  of  all  that  appears  in 
claim  5  of  the  patent  in  suit  There  is  no  evidence  in  the  case  tending  to 
show  that  the  brake  shoe  of  the  patent  in  suit  is  better  than  the  brake  shoe 
of  the  Robischung  patent.  Indeed,  the  specific  construction  of  neither  is  used 
to-day  by  either  plaintiff  or  defendant  It  is  hard  to  understand  how  either 
of  these  patents  could  have  been  issued,  unless  it  be  that  the  Patent  Office 
has  not  before  it  what  is  going  on  in  the  foundries  and  machine  shops  through- 
out the  country.  It  Is  a  matter  of  common  knowledge  that  shapes  of  castings 
are  Infinite  In  their  variety,  and  that,  where  strength  Is  required  in  any 
part  of  a  large  or  small  casting,  it  has  been  customary  to  cast  the  iron  around 
some  other  or  different  metal  of  selected  quality  and  shape. 

The  bill  must  be  dismissed,  at  plalntlfiTs  costs.    Let  a  decree  be  presented. 

Frederick  P.  Fish,  of  Boston,  Mass.,  and  Paul  Synnestvedt,  of  Pitts- 
burgh, Pa.,  for  appellant 
J.  C.  Sturgeon,  of  Erie.,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  bill  in  the  suit  before  us, 
the  American  Brake  Shoe  &  Foundry  Company,  the  owners  of  patent 
No.  651,031,  granted  June  5,  1900,  to  Joseph  D.  Gallagher,  for  a  brake 
shoe,  charged  the  United  States  Brake  Shoe  Company  with  infringe- 
ment thereof.  On  final  hearing  the  court  below  held  the  patent  invalid. 
From  a  decree  dismissing  the  bill,  the  American  Company  took  this 
appeal. 
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Gallagher's  patent  concerns  brake  shoes  for  cars  and  locomotives. 
The  strains  on  such  shoes  in  the  heavy  equipment  of  modem  railroad- 
ing are  enormous,  the  proofs  showing  that  they  are  forced  against  the 
wheel  with  as  much  as  20,000  pounds  pressure,  and  the  wheel  drag 
on  them  is  from  2,000  to  5,000  pounds.  Cast  iron  has  proved  best 
adapted  to  meet  this  strain.  Prior  to  Gallagher's  device,  the  cast  iron 
shoes  in  common  use  were  cast  with  an  integral  cast  iron  lug.  By 
means  of  a  key  passing  through  an  opening  in  such  lug,  the  shoe  was 
attached  to  the  brake  beam. 

The  objections  to  a  cast  iron  shoe  are  shown  in  the  testimony. 
Speaking  of  the  action  of  air  brakes,  a  witness  says : 

"The  shock  to  the  brake  shoe  was  such  that  it  was  very  apt  to  break  at 
the  angle  tdtmed  by  the  lug  and  the  back  of  the  shoe,  that  being  always  the 
weakest  place  In  the  casting,  and  It  would  also  break  when  worn  thin  or  worn 
half  through;  it  was  liable  to  break  anywhere  and  the  result  of  the  break 
was  that  the  brc^en  portion,  which  wasn't  attached  to  the  break  head,  would 
fkU  onto  the  track,  and  mi^t  get  into  a  frog,  and  repeatedly  accidents  hap- 
pened." 

To  increase  the  life  of  the  shoe,  chilling  the  cast  iron  was  tried. 
This  developed  further  weakness,  the  testimony  being: 

"When  the  shoes  were  chUled  the  topi  of  the  lug,  which  was  only  three- 
eighths  of  an  inch  thick,  and  sometimes,  due  to  rather  poor  work,  not  so  thick, 
they  would  be  apt  to  break  through  in  throwing  on  the  heap  or  in  the 
keying  of  the  brake  shoe  to  the  head.  That  key  is  driven  in  by  a  heavy  ham- 
mer, and  of  course  the  strain  is  up  against  the  top  of  the  lug.  Now,  if  this  is  a 
little  weak,  that  would  be  cut  out  by  the  leverage,  the  wedge  action." 

The  patentee  in  his  specification  fairly  sets  forth  the  mischiefs  in- 
cident to  cast  iron  lugs,  when  he  said : 

"There  has  been  a  great  tendency  of  the  fastening  and  other  lugs  on  these 
shoes  to  break  either  under  the  strain  of  service  or  in  handling  the  shoes 
during  the  shipmient,  and  this  has  been  especially  true  of  chilled  shoes,  owing 
to  the  character  of  the  metal  from  which  they  are  necessarily  cast." 

Attempts  were  made  to  overcome  this  difficulty.  These  are  fairly 
summarized  in  the  application  of  the  patent : 

"Some  inventors  have  inserted  in  the  casting  rods  running  longitudinally  of 
the  shoe,  some  steel  mesh  and  some  wires,  while  others  may  employ  backs  of 
maUeable  iron  [tliis  manifestly  refers  to  Robischung's  device,  referred  to  be- 
low], wrought  iron,  or  steeL  All  of  these  devices  have  the  efTect  of  more  or 
less  strengthening  the  shoe  and  of  rendering  less  liable  a  break  across  the 
shoe,  but  none  of  these  has  done  so  perfectly,  and  most  of  them  have  been  so 
expensive  as  to  prevent  their  use.  All  of  themi  have  had  either  one  or  two 
serious  defects— either  no  attempt  was  made  to  make  the  lugs  on  the  back  of 
the  shoe  of  ductile  metal,  in  which  case  they  retained  their  liability  to  break 
off  in  use  or  handling;  or  the  lugs  were  formed  wholly  of  ductile  metal,  in 
which  case  the  lugs  were  exceedingly  apt  to  be  bent  in  the  rough  handling 
that  such  castings  undergo  before  use,  and  when  it  was  attempted  to  attach 
them  to  the  brake  head  they  would  not  fit,  and  were  therefore  useless. 

In  view  of  these  difficulties,  the  patentee  well  said : 

"The  ideal  shoe,  of  course,  is  one  which  is  practically  unbreakable  in 
handling  or  wh»i  worn  thin,  and  one  which  at  the  same  time  cannot  in  any 
part  be  bent  out  of  shape  by  rough  usage,  and  wliieh  can  also  be  cheaply 
made." 

145C.C.A.— 3 
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These  three  factors — first,  practical  unbreakableness ;  second,  non- 
liability to  bending;  and,  third,  cheapness — ^were,  as  we  shall  see,  all 
happily  met  by  the  device  of  the  patent  in  suit.  Before  turning,  how- 
ever, to  the  mode  in  which  Gallagher  sought  to  overcome  these  diffi- 
culties, reference  should  be  made  to  the  attempt  of  Robischung,  in  pat- 
ent No.  495,269,  granted  April  11,  1893,  to  solve  one  of  these  diffi- 
culties. By  reference  to  that  patent,  it  will  be  seen  that  Robischung 
inserted  in  his  shoe  castings  a  back  of  malleable  iron  or  steel,  which 
strengthened  the  shoe;  but  this  attaching  lug  made  the  shoe  imprac- 
ticable, because,  being  made  entirely  of  ductile  metal,  it  was  liable  to 
bend.  And  it  is  apparent  that,  when  the  lug  is  bent,  its  key  opening 
will  be  odt  of  alignment  when  the  key  is  attempted  to  be  mserted.  That 
Robischung  made  a  valuable  contribution  to  the  art,  in  imbedding  in 
the  body  of  the  back  of  the  brake  shoe  a  ductile  metal  back,  is  quite 
apparent,  and  in  that  respect  Gallagher  made  no  additional  contribu- 
tion to  the  art;  but  it  is  equally  apparent  that,  if  the  development  of 
the  art  had  ended  with  Robischung's  ductile  metal  back,  the  art  would 
still  be  using  brake  shoes  of  the  old  type,  as  indeed  it  did  for  the  seven 
years  from  1893,  when  Robischung's  patent  was  granted,  until  1900, 
when  Gallagher  patented  his  device.  This  patent  of  Robischung  was 
bought  by  the  plaintiff  in  this  case,  and  attempts  were  made,  without 
success,  to  commercially  introduce  it.  In  that  respect  the  uncontra* 
dieted  testimony  of  Gallagher,  the  present  patentee,  is : 

''Robischung  described  and  claimed  a  perfect  commercial  back,  because  he 
made  it  of  any  kind  of  malleable  metal,  and  there  has  been  no  material  im- 
provement on  the  Robischung  patent  back  since  his  patent ;  but  his  lug  was 
impossible.  I  had  used  in  experiments  in  the  Lappan  Ck)mpany  malleable  iron 
hooks  on  drivers'  shoes,  to  make  a  form  of  attaching  them,  and  they  were  im- 
practicable. They  took  up  too  much  space.  The  Robischung  lug  was  too 
massive.  Insert  that  in  a  shoe,  and  it  goes  down,  in  order  to  get  a  i>erfect 
grip,  half  to  three-quarter  ways  the  width  of  the  shoe,  and  it  renders  the 
shoe  so  fragile  that  it  is  of  no  earthly  use.  That  is  one  of  the  Robischung 
shoes.  If  I  would  take  that  and  drop  on  it  another  shoe,  it  would  break 
right  in  two.    Q.  You  mean  the  lug?    A.  Yes,  right  over  the  lug." 

From  this  testimony  it  will  be  seen  that  although  Robischung's  pat- 
ent was  purchased  at  a  large  price,  and  attempts  were  made  to  use  it, 
while  it  had  some  valuable  suggestions,  it  resulted  in  no  practical  brake 
shoe,  and  had  made  no  impress  whatever  on  the  art  in  the  seven  years 
following  its  grant.  Recognizing  the  desirability  of  the  ductile  metal 
lug  as  one  which  would  not  break  when  keyed  up  or  bend  in  handling, 
Gallagher's  idea  was  to  retain  Robischung's  ductile  back  and  ductile 
lug,  and  in  this  way  secure  the  lug  and  body  toughness  requisite  to 
prevent  breakage.  But  he  went  a  step  further.  He  overcame  what 
Robischung  had  not,  and  what  made  it  a  failure,  viz.  the  liability  of 
Robischung's  ductile  lug  to  be  bent  out  of  shape,  and  so  prevent  its 
alignment  with  the  key.  Gallagher,  therefore,  introduced  the  wholly 
novel  idea  of  reinforcing  the  ductile  lug  with  metal  raised  from  the 
cast  metal  of  the  shoe.  This  simple  and  novel  cast  metal  lug  reinforce- 
ment gave  the  ductile  lug  the  stiffness  necessary  to  prevent  it  from 
bending.  In  essence,  Gallagher's  device  was  coupling  ductile  metal 
lug  strength  with  cast  metal  lug  immobility.     His  mere  mechanical 
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change  was  small  in  size,  but  large  in  function,  in  that  he  changed 
from  an  unsafe  to  safe  agency  the  link  between  the  brake  shoe,  body 
and  the  brake  beam.  This  link,  strong  in  its  tensile  and  unbreakable  in 
its  cast  iron  metal,  made  a  dependable  connecting  link,  which  in  a  novel 
and  efficient  way  coupled  the  brake  shoe  body  to  the  power. 

The  device  of  Gallagher  centered  in  his  reinforced  lug.  This  re- 
inforced lug  was  his  contribution  to  the  art,  and  it  was  cast  iron  rein- 
forcement 5iat  made  possible  the  elimination  of  a  breakable  cast  metal 
lug.  He  took  the  metal  back  of  Robischung,  but,  instead  of  adopting 
his  ductile  lug,  he  reinforced  it  with  cast  metal,  and  thereby  solved  the 
problem.  The  gist  of  Gallagher's  device,  and  of  the  claim  here  in 
issue,  consists  of  fastening  devices  "made  of  ductile  metal  reinforced 
in  their  projecting  portions  by  projections  from  the  cctst  metal  of  the 
shoe."  This  is  freely  admitted  by  the  witness  Gallagher,  whose  testi- 
mony is : 

"Q.  You  have  stated  that  you  purchased  the  Robischung  patent  while  you 
were  connected  with  the  complainant  company.  Do  you  recollect  at  this 
time  what  you  paid  for  this  patent?  A.  I  paid  $25,000  for  It  Q.  I  further 
gather  from  your  testimony  that  in  your  patent  here  in  suit  you  don't  pretend 
to  describe  any  Improvement  on  the  Robischung  back,  do  you?  A.  No,  sir. 
Q.  As  I  understand,  your  Invention  consists  of  an  improvment  of  the  Robis- 
chung lug?  A.  Wholly.  Q.  You  practically  use,  and  have  used  since  the 
purcimse  of  this  Robischung  patent,  the  Robischung  back,  have  you  not?  A. 
Yee,  sir.  Q.  Did  you  ever  use  the  Robischung  lug  as  described  and  shown  > 
in  the  Robischung  i^atent?    A.  Never." 

Referring  to  Gallagher's  patent,  ^ 

it  will  be  seen  he  provides  a  back  n  ^    ^"f  h  ^ 

A,  made  of  a  tough  steel,  which  is      ^      \/^^  ^^^^^  i 

pressed   by    dies    into   the    various  ^  _--— -— "W^ 

shapes  shown  in  the  several  figures.  -^'^  *•  ^^^^^K^^^^^^    v^ 

This   back   contains   openings^  B  B,         n  J^^C^  -^  \po9^^J^ 
through  which  the  molten  metal  may  ^^r*^^       o^ 
flow  in  casting,  and  has  a  central   ySs.    ^.^-S^"'^^''''^ 
lug  D,  passing  through  the  keyhole    ^^i^"^^"^^^  ^ 
B  of  which  the  shoe  is  keyed  to  the 

brake  head.  Gallagher's  preferred  method  of  casting  his  shoe  and  ob- 
taining the  desired  amount  of  molten  metal  to  reinforce  the  ductile 
metal  lug  is  thus  set  forth  in  his  patent : 

"I  prefer  to  do  this  in  the  following  manner:  I  first  prepare  the  mold  Just 
as  I  would  if  I  Intended  to  make  a  solid  cast  iron  shoe,  only  I  have  on  the 
pattern  small  bosses  corresponding  with  but  larger  than  the  holes  or  the 
rectangular  apertures  5  B  in  the  back.  When  the  mold  is  formed,  I  insert 
into  the  mold  at  the  back  or  top  of  the  shoe  the  back,  being  careful  to  so 
place  it  that,  where  narrower  than  the  shoe,  the  iron  will  flow  around  its 
edge  and  Imbed  it  firmly  in  the  cast  "metal,  and  insert  in  the  keyhole  E  a  core 
of  the  exact  size  of  the  required  keyhole,  and  I  anchor  this  back  in  any  of  the 
usual  ways.  When  this  Is  done,  I  close  the  mold  and  pour  in  the  molten  iron 
whldi  forms  the  body  F  of  the  shoe.  This  molten  iron  fiows  through  the 
holes  behind  the  end  lugs  C  C  and  forms  a  backing  or  reinforcement  for 
these  lugs,  as  shown  by  the  dotted  lines  G  G  in  Fig.  5.  It  also  fiows  through 
the  holes  or  rectangular  apertures  B  B  and  into  the  depressions  behind  them 
made  by  the  small  bosses  on  the  pattern,  and  forms  the  bosses  shown  At  H  H 
in  Fig.  5.    It  also  flows  up  Into  the  lug  D  around  the  core  R  and  reinforces 
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the  steel  shells  of  the  lug  D  as  shown  at  J  In  Fig.  5.    It  also  flows  around 
the  edges  of  the  back  where  narrower  than  the  shoe." 

The  result  of  this  operation  is  summarized  by  Gallagher  in  this  state- 
ment : 

"Thus  in  this  one  operation  I  both  firmly  attach  a  back  to  the  face  of 
the  shoe  and  I  also  strongly  reinforce  and  stiffen  the  lugs  on  the  back  on 
which  the  greatest  strain  comes  in  service  and  in  handling." 

On  this  device  the  claim  here  in  issue,  5,  was  granted  for : 
"A  brake  shoe  having  one  or  more  fastening  devices  to  attach  It  to  the 
brake  head  made  of  a  ductile  metal  reinforced  in  their  projecting  portions 
by  projections  from  the  cast  metal  of  the  shoe,  substantially  as  described." 

In  making  its  commercial  shoe,  the  complainant  has  in  the  as- 
sembling and  casting  of  the  shoe  availed  itself  of  the  Robischung  de- 
vice of  assembling  the  lug  and  the  supporting  back  separately.  But 
this  separation  ends  while  the  shoe  is  being  cast,  for  when  ready  for 
use  the  cast  metal  makes  a  unitary  structure  of  back,  lug,  metal  body, 
and  metal  lug  reinforcement.  This  is  quite  fully  set  forth  in  the  tes- 
timony, where  Gallagher  says : 

**If  I  understand  the  question  correctly,  you  mean  to  ask  me  what  inven- 
tion is  in  my  patent  over  the  Robischung.  The  invention  lay  in  taking  the 
uncommercial  idea  and  making  it  commercial.  The  Robischung  device,  so 
far  as  the  back  alone  was  concerned,  was  commercial.  The  Robischung  device, 
so  far  as  the  lug  was  concerned,  was  impossible,  both  from  the  standpoint 
of  mechanics  and  from  the  standpoint  of  cost.  I  took  the  general  Robischung 
idea  and  made  a  commercial  product.  Now,  you  might  think  that  the  mere 
bending  up  of  the  back  or  the  forming  of  a  steel  lug  was  all  that  was  neces- 
sary ;  but  that  is  not  true.  If  you  form  the  back  with  the  lug,  as  is  shown  in 
one  of  the  figures  of  my  patent,  or  if  you  use  a  separate  steel  loop,  as  I 
subsequently  used  in  the  commercial  making  of  the  shoe,  and  did  nothing 
more,  the  back  or  lug,  unprotected,  projecting  from  the  cast  iron,  was  al- 
together too  fragile  for  its  service  use.  It  might  be  very  pretty  in  a  picture, 
but  it  wouldn't  do  in  service.  In  order  to  make  it  serviceable,  in  order  to 
enable  its  use  in  a  commercial  way,  that  ductile  metal  back  or  lug  had  to 
be  stiffened  by  some  metal,  and  the  obvious  metal  to  use  was  the  metal  of  the 
shoe.  Now,  in  order  to  make  the  thing  commercial,  I  took  the  cast  metal  of 
the  shoe  and  brought  it  up  into  and  around  the  steel  lug.  Tliat  stiffened  the 
steel  lug,  and  that  is  the  invention  of  the  patent" 

The  device  has  gone  into  extensive  use.  The  proofs  show  that : 
"We  made  in  1902  probably  half  a  million  to  a  million  of  shoes.  ♦  ♦  ♦ 
Since  1902  we  have  made  over  fifty  millions  of  those  steel  type  reinforced  lug 
shoes,  and  a  number  of  millions  of  shoes  that  had  modifications  of  that,  but 
steel  reinforced  backs  and  lugs,  which  are  not  included  in  that  fifty  million. 
The  result  has  been  that  the  old  form  of  shoe  with  a  cast  iron  lug  has  prac- 
tically disappeared  from  the  market,  except  under  certain  minor  individual 
uses." 

In  our  judgment,  Gallagher's  device  was  novel,  useful,  and  inven- 
tive, and  his  fifth  claim  valid. 

'Turning  to  the  question  of  infringement,  we  find  the  body  of  the 
defendant's  shoe  is  made  of  cast  iron,  in  which  is  embedded  a  wrought 
iron  back  extending  the  length  of  the  shoe.  The  defendant's  lug  con- 
sists of  a  strip  of  wrought  iron,  which  is  looped  around  the  back  plate 
and  projects  above  the  body  of  the  shoe.    When  the  shoe  is  cast,  this 
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loose  metal  lug  becomes  fixed  in  place,  and  is  reinforced  by  projections 
of  the  cast  metal  of  the  shoe,  which  not  only  fill  all  the  space  within  the 
loop  not  occupied  by  the  keyhole,  but  also  reinforce  it  externally.  The 
test  of  the  aHeged  infringement  is  the  finished  structure  ready  for 
use.  In  that  respect,  we  have  in  the  defendant's  brake  shoe  all  the 
elements  of  claim  5,  namely,  the  "brake  shoe,  having  one  or  more 
fastening  devices  to  attach  it  to  the  brake  head,  made  of  a  ductile  metal 
reinforced  in  their  projecting  portions  by  projections  from' the  cast 
metal  of  the  shoe,  substantially  as  described."  The  mere  fact  of  the 
loop  and  back  being  separate  before  casting,  and  in  the  form  shown  in 
Robischung's  device,  does  not  relieve  it  from  infringement.  If  the  de- 
fendant confined  itself  to  Robischung's  device  of  a  simple  tensile  metal 
lug,  it  would  not  infringe.  But  it  did  not  stop  there.  It  took  Robi- 
schung's  separable  ductile  metal  lug,  and  reinforced  it  with  Gallagher's 
projections  from  the  cast  metal  of  the  shoe.  The  result  is  that,  when 
its  shoe  is  in  permanent  usable  form,  we  then  find  the  ductile  sep- 
arable loop  is  fixedly  seated  in  place,  and  is  reinforced  in  its  project- 
ing portions  from  the  cast  metal  of  the  shoe.  No  matter  what  its 
initial  form,  it  is  this  final  reinforcement  of  the  projecting  portions 
of  the  ductile  loop  by  cast  iron  from  the  body  of  the  shoe  that  deter- 
mines its  infringing  character. 

Finding  both  validity  and  infringement,  the  decree  below  must  be 
reversed,  and  the  record  remanded,  with  directions  to  enter  a  decree 
adjudging  the  fifth  claim  of  Gallagher's  patent  valid,  and  ordering  an 
accotmting. 


(230  Fed.  627) 

HANSEN  V.   SLICK. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  27,  1016.) 

No.  1953. 

1.  Patents  ^=»328 — ^Invention — ^Method  op  Reworking  Worn  Forged  Car 

Wheels. 

The  method  of  reforging  worn  car  wheels  embodied  in  the  Slick  patent 
No.  1,055,672,  held  not  to  disclose  inyention  In.  Tiew  of  the  fact  that  the 
reshaping  is  done  by  the  use  of  the  presses  previously  Invented  and  used 
to  press  new  wheels  from  steel  blanks  and  by  substantiaUy  the  same 
operation. 

2.  Patents    ^=»51(1)^ — ^Patentable    "Invention" — ^Product    op    Technical 

Skill. 

Modem  conditions  have  made  high  engineering  and  mechanical  sklU 
ordinary  incidents  in  many  industries,  and  In  such  highly  developed  broad 
arts  it  is  not  everything  that  is  beyond  mechanical  work  that  is  to  be  deemr 
ed  invention,  but  the  general  public  for  whose  benefit  the  patent  system 
was  created  are  entitled  to  the  benefit  of  such  technical  skUl  as  an  inci- 
dental advance  of  commercial  pursuits. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §|  66,  67,  69,  74 ; 
Dec.  Dig.  <S=»51(l). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Invention.] 

3.  Patents  ^=»51(1) — Patentable  Invention — ^Mechanical  Skill. 

Substantial  advance,  marked  improvement,  progressive  steps  in  an  art, 
however  beneficial,  are  not  in  themselves  evidence  of  Invention,  but  are 

4s»For  otber  cams  sm  saint  topic  ft  KBT-NUMBBR  in  all  Kejr-Numbered  Digests  Jk  Indexes 
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to  be  expected,  and  as  the  art  profsrresses  more  engineering  skill,  more 
mechanical  progress,  but  less  Invention,  are  naturally  to  be  looked  for. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  66»  67,  69,  74; 
Dea  Dig.  <S=»51(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Suit  in  equity  by  John  M.  Hansen  against  Edwin  E.  Slick.  From  a 
decree  dismissing  the  bill,  complainant  appeals.    Affirmed. 

For  opinion  below,  see  216  Fed.  164. 

James  I.  Kay,  Robert  D.  Totten,  and  Kay,  Totten  &  Powell,  all  of 
Pittsburgh,  Pa.,  for  appellant. 

C.  C.  Linthicum  and  Franklin  M.  Warden,  both  of  Chicago,  111.,  for 
appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

BUFFINGTON,  Circuit  Judge.  [1]  In  this  case  a  bill  in  equity, 
under  the  provisions  of  R.  S.  U.  S.  4915  (Comp.  St.  1913,  §  9460)  was 
filed  by  John  M.  Hansen  against  Edwin  E.  Slick.  The  bill  alleged  that 
Hansen  was  the  first  inventor  of  a  method  of  reworking  worn  forged 
car  wheels,  and  applied  for  a  patent  therefor  on  June  13,  1908;  that  he 
was  thrown  into  interference  on  certain  claims  with  Slick,  the  outcome 
of  which  was  that  the  Court  of  Appeals  of  the  District  of  Columbia  de- 
creed said  Slick  was  the  first  inventor,  whereupon  a  patent  was  refused 
Hansen,  and  patent  No.  1,055,672,  was  granted  Slick.  The  bill  prayed 
that  Hansen  be  decreed  adjudged  entitled  to  a  patent,  that  the  Com- 
missioner be  authorized  to  issue  one  to  him,  and  that  Slick  be  per- 
petually enjoined  from  asserting  any  claim  to  the  alleged  invention. 
On  final  hearing,  the  court  below,  in  an  opinion  reported  in  216  Fed. 
164,  held  Hansen  was  the  first  to  invent  the  method;  that  he  acted 
with  due  diligence  in  reducing  it  to  practice,  but  that  it  did  not  involve 
invention.  It  thereupon  entered  a  decree  adjudging  that  as  between 
the  parties  Hansen  was  the  prior  inventor,  but  that  the  bill  be  dis- 
missed "because  the  subject-matter  in  issue  in  this  case  is  not  pat- 
entable to  either  of  the  parties."    Thereupon  Hansen  took  this  appeal. 

As  the  question  of  invention  is  fundamental,  it  will  be  first  con- 
sidered. The  subject-matter  of  this  controversy  is  the  steel  wheel 
used  on  railroad  cars.  In  the  past  the  wheels  in  common  use  were 
cast  iron ;  but,  with  the  development  and  cheapening  of  steel,  the  steel 
car  wheel  entered  into  use.  Following  this,  Mr.  Hansen  and  his 
associates  conceived  the  idea  that  car  wheels  could  be  pressed  from 
blocks  of  steel  in  powerful  presses.  They  accordingly  designed  such 
presses,  obtained  patents  for  them,  and  began  the  construction  of 
such  presses  and  works  suited  for  their  operation.  It  was  during  this 
designing  and  constructing  period  the  idea  occurred  to  Mr.  Hansen 
that,  as  their  presses  were  fitted  to  initially  press  a  steel  car  wheel 
from  a  block  of  steel,  they  were  equally  well  suited  to  reform  or 
repress  a  wheel  that  had  been  once  used,  and  thereby  fit  it  for  use 
again.  As  the  practice  of  initially  pressing  a  wheel  from  a  block  was 
well  known,  it  will  be  apparent  that  the  only  thing  new  in  repressing 
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was  the  idea  of  repressing,  and  not  the  method  of  doing  it.  Whether 
used  to  press  or  repress,  a  car  wheel  press  operated  in  the  same  way. 
Take,  for  example,  the  generic  claim  for  reshaping  which  was  in  in- 
terference, viz. : 

^Tbe  herein  described  method  of  re-forming  a  worn  car  wheel,  consisting  in 
heating  the  worn  wheel  and  forging  the  same  to  increase  the  diameter  and 
re^iape  the  tread  and  reshape  and  thicken  the  flange." 

It  is  evident  that  the  operation  here  described  is  precisely  the  same 
in  function  as  in  original  pressing,  and  the  only  difference  in  product  is 
that,  when  a  block  of  steel  is  used  as  the  blank,  the  product  is  a  new 
shaped  wheel;  but  when  a  worn  wheel  is  used  the  product  is  a  re- 
shaped one.  In  both  cases  the  method  and  function  employed  is  the 
pressure  of  an  immobile  exterior  die  to  an  interior  mobile  piece  of 
steel ;  in  one  case  a  steel  blank,  in  the  other  a  worn  wheel.  Moreover, 
it  will  be  seen  that  obviously  the  instant  there  was  conceived  the  idea 
of  reshaping  a  worn  wheel  the  invention,  if  invention  there  was,  was 
complete,  and,  with  the  known  ways  of  pressing  car  wheels  then  in 
existence,  there  was  no  call  for  further  inventive  originality  in  finding 
a  way  to  do  it. 

It  will  further  appear  that  the  practice  of  placing  some  extra  re- 
serve metal  on  some  part  of  the  wheel  when  originally  made,  which 
reserve  metal  could  be  used  to  make  up  for  wear,  a  practice  which 
both  parties  contend  evidences  invention,  was  not  a  part  of  the  original 
conception.  Turning  to  the  proof,  Hansen's  testimony  shows  that, 
when  he  got  the  idea  of  repressing  an  old  wheel,  that  and  that  alone 
constituted  the  invention.  The  test  was  simply  the  use  of  recognized 
agencies  to  carry  out  the  plan.    Thus  Hansen  says : 

**When  the  idea  ot  reforging  worn  car  wheels  occurred  to  me,  that  is,  by 
forcing  the  metal  in  the  rim  outwardly  and  the  hub  inwardly,  the  whole 
thing  was  done,  as  the  very  die  processes  which  we  had  been  working  on 
and  in  accordance  with  which  we  proposed  to  make  new  wheels,  would  apply 
to  this  reforging  process.  We,  of  course,  knew  the  requirements  of  the  rail- 
roads and  buyers  of  wheels,  that  is,  that  they  would  require  different  thick- 
nesses of  rims  and  different  sizes  of  bores,  and  as  we  developed  the  die  system 
they  were  made  with  this  in  mind,  and  as  an  illustration,  take  a  car  wheel 
which  had  been  made  on  our  2^-inch  rim  dies,  the  same  wheel  could  be  re- 
forged  on  our  1%-inch  rim  dies." 

So,  also,  in  speaking  of  his  telling  the  witness  Bierman  of  his  plan, 
Hansen  says: 

"I  remember  saying  to  him  at  the  time  that  the  thought  occurred  to  me 
that  by  our  system  of  car  wheel  forging  we  are  able  to  reforge  worn  wheels." 

Referring  to  Hansen's  first  disclosure  to  him,  Christianson,  the  chief 
engineer  of  the  Forges  Steel  Wheel  Company,  who  was  preparing  the 
plans  for  the  presses  for  pressing  wheels,  says: 

"I  thoroughly  understood  what  Mr.  Hansen  had  in  mind  as  well  as  if 
working  drawings  had  been  made  for  this  purpose,  and  it  dldn*t  seem  any 
difficulty  whatever  to  me,  inasmuch  as  the  dies  we  had  already  designed 
would  do  this  work.    ♦    ♦    ♦ 

"Q.  38.  Do  you  mean  that  you  talked  this  over  about  making  the  reforging 
part  of  your  scheme  for  making  forged  steel  wheels  on  the  day  that  you 
showed  him  the  completed  tracing  of  the  tempering  device,  that  is,  August  U, 
1906?    A.  I  understood  it  so,  yes. 


Digitized  by 


Google 


40  145  O.  C.  A.  REPORTS 

"Q.  39.  And  d!d  you  talk  over  Including  this  as  part  of  the  general  scheme 
at  other  times  after  your  first  conversation  on  the  subject  of  reforglng  car 
wheels?  A.  Yes,  Mr.  Hansen  brought  that  question  up  several  times;  that  Is, 
he  would  try  to  reforge  a  wheel  as  soon  as  he  had  an  opportunity  to  do  so. 
However,  this  did  not  Impress  Itself  very  forcibly  on  my  mind  on  account  of 
having  all  the  appliances  necessary  to  do  his  work  already  designed.  In  other 
words,  it  required  no  further  consideration  on  my  part" 

That  the  subsequent  manufacture  of  the  wheel  was  a  process  of 
mechanical  detail,  the  usual  process  of  getting  the  die  and  the  metal 
properly  adjusted  and  proportioned,  is  apparent  from  Christianson's 
testimony : 

"Q.  55.  About  when  did  they  succeed  in  producing  a  full-sized  whe^?  A, 
On  the  25th  of  May,  1906,  we  got  ready  to  press  the  first  full-sized  wheel,  and 
in  this  first  experiment  we  found  that  we  did  not  get  the  wheel  complete. 
There  were  many  imperfections,  and  amongst  other  things  we  did  not  succeed 
in  getting  a  full  hub ;  nor  did  we  get  a  full  tread  and  flange.  The  web  of 
the  wheel  was  fairly  well  formed.  The  broken  outline  shown  on  'Hansen's 
Exhibit  Drawing  of  First  Wheel  Pressed'  shows  the  contour  shape  of  the 
wheel  we  attempted  to  make.  The  continuous  irregular  Une  B  shows  the 
wheel  we  made.  The  line  0  i^ows  the  wheel  we  finally  succeeded  in  making 
in  conjunction  with  the  broken  line.  In  other  v^rds,  by  change  of  the  dies  we 
took  the  material  as  originally  forged  from  back  of  the  rim,  such  as  at  D, 
and  caused  it  to  fill  the  upper  part  of  the  die  as  at  E,  and  we  took  the  metal 
back  of  the  flange,  as  at  F,  and  caused  it  to  fill  out  the  flange  as  at  G, 

**Q.  66.  About  when  did  you  succeed  in  producing  a  complete  wheel,  and 
was  it  exhibited  any  place?  A.  We  succeeded  in  producing  the  first  really 
perfect  wheel  about  the  10th  of  June,  1908.  I  recollect  us  haying  to  express, 
or  having  to  send  the  wheel  by  express,  to  the  Master  Car  Builders*  CJonven- 
tion  at  Atlantic  City,  which  opened  the  16th  of  June,  1908. 

"Q.  57.  Did  you  have  a  number  of  experiments  working  with  the  dies  and 
changing  their  shape  to  produce  what  you  call  the  really  perfect  wheel?  A. 
Yes,  we  had  quite  a  good  many. 

**Q.  58.  Were  any  changes  made  in  the  size  or  weight  of  the  blanks?  A. 
Yes,  a  good  many  dianges  were  made  also  in  the  thickness  of  the  blanks  prin- 
dpally  at  that  time.  By  forging  the  wheel  we  found  that  quite  a  lot  of  the 
material  got  lost  somewhere  that  we  could  not  account  for,  and  in  consequence 
we  did  not  get  full  tread  and  flange  of  the  wheel.  To  remedy  this,  and  in 
order  to  be  able  to  use  the  blanks  provided,  we  changed  the  dies  so  as  to  in- 
crease the  thickness  of  the  rim  in  order  to  get  suflldent  material  to  fill  out 
the  tread  and  flange."    ♦    ♦    ♦ 

"XQ.  66.  Did  Mr.  Hansen  after  August  11,  1906,  disclose  any  other  or  fur- 
ther features  of  the  proposed  reforglng  method  than  those  which  he  mentioned 
in  the  first  talk  in  August,  1906?  A.  No,  there  was  no  other  matter  talked  of, 
and  the  subject  was  to  me  at  all  times  very  clear  as  to  what  was  meant." 

That  Hansen's  idea  was  an  addition  of  dies  and  presses  then  planned 
is  also  proven  by  Christfield,  the  mechanical  eng^eer  of  the  company, 
who  says : 

"A.  About  the  latter  part  of  July,  1906,  Mr.  Ghrlstlanson  handed  me  a 
sketch  showing  an  idea  of  Mr.  Hansen  for  a  tempering  device  to  temper  the 
tread  and  flange  of  wheels  by  means  of  water  working  against  the  tread  and 
flange.  I  understood  at  that  time  that  this  device  was  for  the  purpose  of 
prolonging  the  life  of  the  wheeL  This  sketch  I  laid  aside  for  the  present,  as 
I  was  very  busy  designing  or  working  up  detail  drawings,  schemes,  etc.,  of 
machinery,  which  was  to  enter  into  the  manufacture  of  forged  steel  wheels. 
About  August  9, 1906,  Mr.  Christlanson  came  to  me  and  told  me  to  drop  every- 
thing that  I  had  in  hand  and  proceed  with  making  a  drawing  for  the  temper- 
ing device  referred  to.  This  drawing  was  completed  on  August  11, 1906,  and  is 
the  drawing  'Hansen's  Exhibit  Drawing  August  U,  1906/    On  that  day  Mr. 


Digitized  by  VjOOQIC 


HANSEN   V.  SLICK  41 

Hansen  and  Mr.  Christianson  were  in  my  office  at  Butler,  and,  in  speaking  of 
the  merits  of  the  device,  Mr.  Christianson  made  some  objection,  stating  that 
he  thought  tbat  by  cooling  the  tread  in  this  manner  it  would  work  hardship 
oo  the  web  of  the  wheel,  in  a  sense  it  would  weaken  the  structure  at  that 
point  Mr.  Hansen  then  made  the  suggestion  that  we  reforge  the  wheels,  and 
in  making  this  suggestion  he  took  his  pencil  and  marked  on  the  tracing  the 
probable  wear  from  service,  and  also  the  manner  in  which  we  could  arrange 
our  dies  for  reforging.  I  remember  distinctly  at  the  time  that  he  made  this 
remark,  and  in  showing  how  this  could  be  done,  that  he  said  it  was  an  easy 
matter  for  us  to  reforge  wheels,  as  it  was  practically  a  part  of  our  process  of 
manufacture,  and  all  that  would  be  necessary  would  be  to  increase  the  upper 
or  central  die  in  diameter  outward  and  decrease  the  diameter  at  the  hub.  The 
same  would  apply  to  the  bottom  dies,  by  increasing  the  diameter  of  die  back  of 
the  tire  and  decreasing  the  diameter  of  die  at  the  hub.  As  stated  above,  he  so 
marked  the  drawing. 

'^Q.  18.  What  effect  did  Mr.  Hansen  say  this  reforging  would  have  upon  the 
worn  wheel?  A.  He  stated  that  this  would  prolong  the  life  of  a  wheel  by 
forcing  it  to  its  original  diameter.  The  railroad  companies  would  get  more 
use  from  the  wheels. 

"Q.  19.  What  effect  did  he  say  it  would  have  upon  the  tread  and  flange? 
A.  I  cannot  recall  him  saying  just  what  effect  this  would  have  upon  the 
tread  and  flange,  except  that  by  forcing  outwardly  it  brings  the  wheel  to  its 
original  diameter  and  can  be  returned  and  placed  in  service. 

"Q.  2D.  Did  he  state  why  he  wanted  to  reforge  the  hub  portion  inwardly? 
A  Yes.  The  reason  for  reforging  the  hub  inwardly  he  stated  it  would  de- 
crease the  size  of  the  bore  or  wheel  fit,  thereby  giving  sufficient  metal  to  re- 
bore,  and  the  wheel  then  could  be  placed  upon  the  axle  from  which  it  was 
taken." 

Christfield  also  shows  the  subsequent  steps  consisted  of  manufactur- 
ing details : 

''A.  Our  first  experiment  was  made  on  May  25,  1908,  as  shown  in  'Hansen 
Exhibit  Drawing  ofl  First  Wheel  Pressed.*  While  this  wheel  did  not  come 
up  entirely  to  our  expectations,  we  were  pretty  well  pleased  with  what  we 
had  developed,  and  proceeded  to  change  the  size  of  blank  to  enable  us  to 
more  readily  fill  the  area  required  to  make  a  perfect  wheel." 

In  the  argument  of  the  case,  great  stress  is  placed  on  the  fact  that, 
as  now  made,  steel  car  wheels  have  a  reserve  of  metal  in  the  web  of 
the  wheel  which  in  repressing  is  pressed  into  the  hub  and  tire ;  locating 
this  reserve  metal  in  the  new  wheel  is  urged  as  evidencing  invention. 
But  that  this  was  not  part  of  the  original  conception,  but  an  obvious 
mechanical  expedient,  which  subsequent  manufacturing  developed,  is 
shown  by  the  proofs.    In  that  regard  the  testimony  of  Christfield  is : 

**XQ.  44.  On  August  11,  190ft,  when  Mr.  Hansen  first  disclosed  this  re- 
forging idea  to  you,  did  he  say  anything  about  providing  an  excess  of  metal 
then?  A.  There  was  nothing  said  about  providing  any  excess  of  metal  for 
the  purpose  of  reforging  wheels.  His  idea  was,  as  I  understood,  that  we 
would  take  any  wheel  that  we  made,  and  after  same  had  been  in  service 
would  reforge  the  wheel,  bringing  it  to  its  original  diameter  of  tread  and 
flange,  fiUlng  out  the  tread  and  flange  to  its  original  line;  also,  would  make 
the  bore  or  eye  of  the  wheel  to  its  original  diameter  before  same  had  been 
worn,  by  increasing  our  dies  at  the  back  of  the  tire  both  top  and  bottom,  and 
increasing  the  metal  of  the  same  dies  at  the  hub,  thereby  decreasing  the 
diameter  of  the  hub,  this  would  make  the  rim  of  the  wheel  less  in  thickness, 
the  diameter  of  the  hub  less  in  diameter,  the  diameter  of  the  bore  or  eye  of 
the  wheel  less  in  diameter,  which  would  permit  boring  the  wheel  and  placing 
it  upon  the  same  axle  from  which  it  was  removed." 


Digitized  by 


Google 


42  145  C   C.  A.  REPORTS 

In  other  words,  the  original  dimensions  were  to  be  restored,  not 
by  using  reserve  metal,  but  by  the  use  of  dies  of  increased  proportions. 

To  the  same  effect  is  the  testimony  of  Allman,  manager  of  the 
works,  who  says : 

"A.  During  the  building  of  the  furnaces  and  the  gas  flues,  Mr.  Hansen  was 
In  Butler,  and  during  a  canversation  he  mentioned  to  me  that  he  had  an 
idea  for  reforglng  wheels  which  were  worn  in  service  to  bring  them  back 
to  the  original  diameter.  ♦  ♦  ♦  During  our  conversation,  I  asked  him 
what  his  ideas  were,  and  he  took  a  piece  of  paper  from  his  pocket  and  sketched 
■off  a  wheel,  and  then  drew  new  lines  on  the  inner  part  of  the  rim,  top  and 
bottom,  and  the  outer  part  of  the  hub,  which  would  increase  the  diameter  of 
the  wheel  on  the  inside  and  decrease  the  diameter  of  the  hub  on  the  outside, 
and  he  said  that  by  using  the  original  sized  piercing  tool  the  wheels  could  be 
rebored  for  wheel  fit" 

The  testimony  of  Bierman,  the  secretary  of  the  company,  makes 
clear  that  Hansen's  idea  was  to  press  an  old  wheel  by  reducing  the 
thickness  of  the  rim  and  then  enlarging  the  inner  diameter.  In  that 
regard,  he  says  that  Hansen  said: 

'*That  one  of  the  things  that  was  possible  with  our  method  of  making 
wheels  was  that  after  a  wheel  had  been  worn  we  could  take  and  use  dies  for 
forcing  out  the  rim  and  of  course  reducing  the  Uilckness  of  the  rim  In  doing 
that,  and  he  said  that  we  could  take  what  we  called  our  two  or  three  wear 
wheel  and  and  reforge  it  into  what  we  called  our  one  wear  wheel  or  1%-lnch 
rim  wheel,  and  he  made  a  sketch  at  the  time  showing  what  he  meant." 

His  testimony  is  that  Hansen  likened  his  proposed  process  to  the 
repressing  of  rails,  saying : 

.  "He  spoke  of  It  on  possibly  three  or  four  difterent  occasions,  at  one  time 
also  saying  that  the  same  idea  could  be  applied  to  the  reforglng  of  worn  car 
axle,  and  that  a  worn  rail  could  also  be  brought  back  to  its  original  surface 
by  using  rolls,  providing  In  the  first  place  there  had  been  enough  metal  pro- 
vided at  the  back  of  the  head  of  the  raU  to  permit  of  doing  that*' 

[2,3]  Did  this  change  involve  invention?  The  question  of  in- 
vention is  a  relative  one  and  is  to  be  considered,  »ot  as  an  abstract 
theory,  but  as  a  concrete,  practical  question  in  a  particular  art.  Modem 
conditions  have  made  high  engineering  and  mechanical  skill  ordinary 
incidents  in  many  industries,  and  such  technical  skill  is  to  be  regarded 
as  the  incidental  advance  of  commercial  pursuits.  It  follows  therefore 
that  such  advance  in  the  art  as  results  from  this  skill  the  public  is 
entitled  to  avail  itself  of  as  a  fruit  of  mechanical  growth  and  advance. 
In  such  highly  developed  broad  arts  it  is  not  everything  that  is  be- 
yond mechanical  work  that  is  to  be  deemed  invention ;  but  the  general 
public,  for  whose  benefit  the  patent  system  was  created,  are  also  en- 
titled to  the  benefit  of  those  who  are  skilled  in  such  art.  "Invention" 
is  what  rises  to  a  higher  plane  than  skill,  both  engineering  and  mechan- 
ical. It  will  therefore  be  seen  that  when  it  comes  to  a  question  of 
monopolizing  for  17  years  the  fitting  of  worn  car  wheels  to  further 
use,  such  monopoly  should  be  restricted  to  such  novel  acts  as  are 
beyond  the  sphere  of  skilled  engineering  and  mechanical  steps  in  such 
art.  Moreover,  we  must  not  lose  sight  of  the  fact  that  one  of  the 
usual  way  marks  of  invention  is  that  it  generally  follows  futile  ef- 
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-forts  of  those  skilled  in  an  art  to  solve  some  recognized  difficulties. 
Substantial  advance,  marked  improvement,  progressive  steps  in  an 
^rt,  however  beneficial,  are  not  in  themselves  evidence  of  invention. 
They  are  to  be  expected,  and,  as  the  art  progresss,  more  engineer- 
ing skill,  more  mechanical  progress,  but  less  invention,  are  naturally 
to  be  looked  for.  It  is  when  skill  and  progress  stop  abreast  of  an 
obstacle  that  inventive  genius  intervenes  and  invents. 

Applying  these  principles  to  the  case  in  hand,  we  are  clear  that  the 
conception  of  reshaping  steel  car  wheels,  for  which  Slick  and  Hansen 
here  contend,  was  the  result  of  progressive  manufacturing  thought  ai>- 
plied  to  the  new  problems  incident  to  tlie  use  of  pressed  steel  car  wheels. 
Such  wheels  had  come  into  use  and  in  many  ways  had  proven  their  su- 
periority over  cast  wheels.  The  objection  to  them  was  their  cost.  The 
matter  of  reshaping  and  reusing  steel  articles  worn  by  service  was  new 
neither  to  the  mechanical  arts  generally  nor  to  railroad  practice  in 
particular.  That  a  steel  appliance  could  be  reheated,  repressed,  and 
made  fit  for  reuse,  was  a  well-recognized  principle  in  the  steel  art. 
It  is  true  that  a  man  might  devise  some  particular  kind  of  heat  treat- 
ment or  some  particular  mechanical  means  of  pressing,  and  cover 
such  a  particular  way  of  doing  it ;  but  for  any  one  to  blanket,  in  any 
particular  steel  art,  the  whole  subject  of  using  pressure  to  reform  or 
reshape  worn  appliances  in  that  art,  would  be  to  retard  instead  of  stim- 
ulate advance  therein.  Yet  that  is  exactly  what  is  sought  to  be  here 
done,  for,  taking  the  claim  we  have  already  quoted  in  substance,  it  is  a 
sweeping  claim  for  repressing  worn  car  wheels,  since  it  is  obvious 
that  no  wheel  can  be  repressed  unless  it  is  done  by  "heating  the  worn 
wheel  and  forging  the  same,"  and  no  such  pressure  can  be  exerted 
which,  if  the  die  allows  it,  will  not  "increase  the  diameter  of  and  re- 
shape the  tread,  and  reshape  and  thicken  the  flange." 

Now  the  use  of  dies  atnd  rolls  in  the  steel  art  for  the  general  pur- 

?5se  of  redistributing  metal  to  fill  worn  surfaces  was  well  known. 
he  use  of  steel  rails  on  railroads  had  already  suggested  the  economic 
necessity  of  rerolling  worn  rails  instead  of  selling  them  for  scrap.  This 
had  resulted  in  building  up  a  rerolling  industry  that  had  grown  to 
such  proportions  as  to  warrant  the  court  in  the  United  States  Steel 
Case  (D.  C.)  223  Fed.  55,  citing  it  as  one  of  the  factors  preventing 
control  over  steel  rail  prices,  viz.: 

"It  wlU  also  be  noted  that  the  practice  of  rerolling  rails,  an  industry  that 
has  lately  sprung  Into  existence  (volume  10,  p.  4028)  and  grown  to  large  pro- 
portions, enables  railroads  to  have  old  rails  reroUed  into  lighter  sections,  has, 
in  its  simple  mills,  created  another  factor  by  which  the  railroads  can  protect 
themselves.*' 

Without  entering  into  details,  it  suffices  to  say  that  the  general  me- 
chanical means  used  to  press  a  worn  car  wheel  are  similar  to  those  used 
to  reroU  a  worn  out  steel  rail.  For  illustration,  take  patent  No.  522,- 
228,  for  a  process  of  renewing  old  steel  rails,  granted  to  McKenna  in 
1894,  12  years  before  Hansen.  It  dearly  points  out  the  practice  in 
rerolling  of  transferring  metal  from  one  part  of  a  rail  to  make  up 
a  worn  place  in  another  part    Thus  the  patent  says: 
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"My  Invention  Is  Intended  to  take  advantage  of  the  discovery  I  have  made, 
which  is  that,  when  rails  are  taken  from  the  track  as  being  no  longer  serv- 
iceable, a  very  small  proportion  of  the  metal  has  been  lost  by  attrition,  but  the 
rails  have  become  unserviceable  owing  to  the  displacement  of  the  metal  by  the 
blows  of  the  wheels  in  passing  over  them.  Therefore,  in  adapting  these  rails 
to  further  use,  it  Is  only  necessary  to  replace  the  metal  thus  displaced  and 
to  reduce  the  cross  section  slightly,  keeping  the  rail  of  a  standard  height,  so 
that  the  renewed  rail  will  be  adapted  to  be  used  Interchangeably  with  original 
rails." 

This  patent  shows  the  general  problem  of  reroUing  steel  appliances 
had  been  taken  up  by  railroads,  and  that  its  method  of  doing  it  in- 
volved the  practice  of  redistributing  metal.  That  the  mechanical  prin- 
ciples uised  were  the  same  in  rerolling  a  rail,  reshaping  a  car  axle,  or 
repressing  a  car  wheel,  was  recognized  by  those  familiar  with  the  art, 
and  is  shown  by  the  testimony  of  Bierman  quoted  above,  who  in  that 
respect  said  that  Hansen,  when  explaining  his  conception,  said : 

'That  the  same  idea  could  be  applied  to  the  reforging  of  worn  car  axle,  and 
that  a  worn  rail  could  be  brought  back  to  its  original  surface  by  using  rolls, 
providing,  in  the  first  place,  there  had  been  enough  metal  provided  at  the 
back  of  the  head  of  the  raU  to  permit  of  doing  that" 

In  that  regard  we  think  the  original  view  of  the  Patent  Office  was 
right,  when,  refusing  to  accept  this  device  as  involving  invention,  the 
Examiner  reported: 

"For  applicant  to  apply  substantially  the  same  method  to  the  reworking 
of  a  car  wheel  which  has  sufficient  metal  in  any  of  its  portions  is  considered 
to  be  obvious,  especially  in  view  of  the  fact  that  It  is  old  to  rework  a  rail  In 
order  that  it  may  be  again  utilized." 

Moreover,  this  conclusion  is  in  harmony  with  other  facts  in  the 
case.  There  was  no  long- felt  want  in  the  art,  no  period  of  abortive 
experimenting.  As  soon  as  the  steel  wheel  became  a  part  of  railroad 
equipment  and  the  need  of  some  reduction  in  price  to  enable  it  to 
compete  with  cast  wheels  had  become  a  necessity,  the  situation  was 
promptly  met  by  two  independent  skilled  minds  in  the  art,  and  that 
without  approach  through  experiment;  Hansen  seeing  that  the  pat- 
ented presses,  then  designed,  for  originally  shaping  the  original  wheels, 
could  be  utilized  for  reshaping  them  when  worn,  and  Slick  in  the 
same  way  realizing  he  could  do  it  by  the  use  of  rolls.  That  two  men, 
skilled  in  the  car  wheel  art,  should  each  independently,  at  once  and 
without  experimentation,  see  the  feasibility  of  reshaping  worn  wheels 
by  substantially  the  same  general  mechanical  pressing  means,  is  in 
itself  suggestive  that  the  skill  of  the  art  was  sufficient  to  meet  the  situ- 
ation without  recourse  to  the  field  of  invention ;  and  that  Hansen  so 
regarded  it,  and  that  he  was  subsequently  forced  to  patent,  in  self- 
protection  by  Slick's  attempt  to  patent  it,  is  to  our  mind  rather  in- 
dicated by  the  proofs.  We  have  already  shown  by  the  uncontradicted 
testimony  that  when  Hansen  made  his  conception  in  August,  1906, 
he  regarded  it  as  complete  and  perfect,  so  that  he  and  those  to  whom 
he  disclosed  it  understood  it  perfectly.  Indeed,  the  presses  to  carry 
it  out  were  already  designed.    That  he  was  then  in  position  to  apply 
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for  a  patent  if  he  felt  he  had  made  an  invention,  and  that  experimen- 
tation, test,  or  practical  reduction  to  practice  were  not  prerequisites 
to  an  application,  is  simply  and  uncontrovertibly  shown  by  the  fact 
that  without  any  such  acts  he  subsequently  did  apply  for  a  patent  in 
1908.  In  view  of  these  suggestive  facts,  we  incline  to  the  view  that 
Mr.  Hansen  merely  regarded  the  reshaping  of  worn  car  wheels  as 
a  further  use  and  possibility  of  the  great  presses  they  were  then  con- 
structing, and  that  Slick's  subsequent  attempt  to  patent  worn  car 
wheel  reshaping  and  blanket  the  whole  art,  drove  Hansen  as  a  self- 
protecting  step  to  show  that  if,  as  Slick  contended,  the  device  involved 
invention  that  he  (Hansen),  and  not  Slick,  was  the  first  to  conceive  it. 
Indeed,  the  attitude  of  mind  of  one  who  believed  he  had  made  an  in- 
vention, and  that  he  would  patent  it,  is  not  testified  to  as  being  Mr. 
Hansen's  when,  as  Christfield  testified,  Mr.  Hansen  told  him  of  his 
idea,  left  a  drawing  embodying  that  idea  with  the  witness,  with  the 
remark  "that  I  should  keep  this  idea  in  mind  and  at  some  future  date, 
when  we  had  an  opportunity,  to  reforge  worn  wheels  that  had  been 
in  service,  we  would  then  give  the  idea  a  test." 

It  must  not  be  overlooked  that  this  case  is  one  which  calls  for 
close  scrutiny  by  a  court  before  decreeing  the  validity  of  either  Slick 
or  Hansen's  claim  to  patent  monopoly.  Both  of  them  are  interested 
in  asserting  the  device  involved  invention,  and  no  one  before  the 
court  is  interested  to  contest  it  Standing  as  the  court  must  under 
such  circumstances  as  the  only  protection  this  great  art  has,  to  see  it 
is  not  subjected  to  imwarranted  monopoly,  we  have  felt  constrained 
to  set  forth  our  views  at  length  in  support  of  the  very  able  opinion 
of  the  court  below,  instead  of  affirming  the  case,  as  we  might  well 
have  done  on  that  opinion.  Without  quoting  at  length  from  such 
opinion,  we  may  say  we  concur  with  the  views  expressed  by  Judge 
Orr  when  he  said: 

"It  is,  of  course,  beyond  question  that  the  reshaping  of  old  car  wheels  to 
aUow  of  their  use  in  the  same  manner  as  new  wheels  are  used  and  in  associa- 
tion with  new  wheels  is  of  great  value.  The  measure  of  economy,  while  not 
definitely  fixed  in  the  evidence,  must  surely  be  great.  It  is  true  that  the 
treatment  of  worn  out  car  wheels  does  not  appear  to  have  been  adopted,  or 
even  considered  as  feasible,  until  about  the  time  the  parties  to  this  suit  filed 
their  applications  in  the  patent  office.  This  court  has  concluded  that  the  rea- 
son for  the  failure  to  reshape  worn  out  car  wheels  was  the  doubt  that  existed 
as  to  the  durability  of  the  reshaped  wheel.  This  is  fairly  found  from  the  evi- 
dence when  taken  in  connection  with  the  disclosures  of  the  prior  art. 

The  retreatment  of  metal  articles,  which  have  already  been  subjected  to 
heavy  use,  has  always  presented  the  problem  as  to  whether  or  not,  after  re- 
treatment,  the  mechanical  and  physical  properties  of  the  metal  remain  the 
same.  In  c^er  words,  it  was  doubted  whether  a  different  crystallization  or 
a  different  chemical  relation  might  not  exist  in  the  retreated  article  which 
had  not  existed  in  the  article  as  originally  made.  Such  doubts  could  only  be 
resolved  by  careful  tests,  and  espedaUy  by  the  important  test  of  use.  So  far 
as  the  flow  of  metal  is  concerned,  no  doubt  has  ever  existed  that  metal  at 
greater  or  less  degree  of  heat  would  flow  under  pressure.    ♦    ♦    ♦ 

**The  evidence  discdoses  that  used  articles  of  steel  and  iron  have  been  re- 
treated to  bring  them  again  to  the  necessary  length,  and  that  others  have 
been  re-treated  to  bring  them  again  to  the  necessary  width.  That  others 
again  may  be  brought  to  the  same  circumference  was  to  be  expected.    A 
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search  of  the  patent  for  something  peculiar  in  the  treatment  proposed  by  the- 
patents  is  in  vain.  The  used  wheel  *is  reheated  to  the  ordinary  forging  or 
rolling  temperature;'  Pressure  is  then  applied  as  needed.  If  the  process  of 
rolling  be  used,  the  pressure  of  the  rolls  is  given  as  required*  If  the  pro- 
cess of  forging  by  dies  is  used,  the  same  is  true. 

"In  the  consideration  of  the  question  here  presented  with  the  utmost  care- 
and  with  a  realization  that  all  the  witnesses  called  were  favorable  to  inven- 
tion, yet  the  court  cannot  find  anything  substantially  new  in  the  patent 
The  use  of  great  presses  is  old.  The  use  of  dies  with  different  shapes  with 
which  the  pressed  metal  is  bound  to  conform  is  old.  The  only  thing  that  is 
new  is  the  fact  that  people  began  to  use  old  processes  in  order  that  old 
wheels  may  be  renewed  and  subjected  to  a  longer  life.  The  treatment  of 
worn  out  car  wheels  was  a  mere  step  in  the  art  of  subjecting  metals  under 
pressure  to  force  them  to  reach  the  desired  dimensions.  That  such  treatment 
has  resulted  in  great  economy  should  not  control  the  judgment  of  the  court 
upon  the  question  of  invention.  ♦  ♦  ♦  It  is  therefore  the  duty  of  the 
court  to  dismiss  the  bill  because  invention  is  not  found." 

The  decree  below  dismissing  the  bill  on  the  general  ground  the 
patent  lacks  invention  will  be  affirmed.  This  view  renders  it  unneces* 
sary  to  decide  the  question  of  priority  between  the  parties. 


(230  Fed.  636) 

WALKER  BIN  CO.  v.  C.  SCHMIDT  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  8,  IWOw) 

No.  2667. 

Patents  ^=»211(2) — License — Construction  of  Contract. 

A  license  contract  under  a  patent  held>  terminable  at  will  by  either 
party,  and  defendant  held  liable  as  an  infringer  after  the  revocation  of 
the  license  by  complainant. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  307-309;  Dec^ 
Dig.  «=»211(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EMvision  of  the  Southern  District  of  Ohio;  Howard  C.  Hollister,. 
Judge.  ^ 

Suit  in  equity  by  the  Walker  Bin  Company  against  the  C.  Schmidt 
Company.    Decree  for  defendant,  and  complainant  appeals.    Reversed. 

Ernest  Howard  Hunter,  of  Philadelphia,  Pa.,  and  Guy  W.  Mallon,. 
of  Cincinnati,  Ohio,  for  appellant. 

C.  W.  Miles  and  Pogue,  Hoffheimer  &  Pogue,  all  of  Cincinnati^ 
Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  case,  while  in  the  ordinary  form  of  an  in- 
fringement suit,  actually  presented  to  the  couft  below  the  single  ques- 
tion whether  a  once  existing  royalty  contract  between  the  parties  re- 
mained in  force  and  left  defendant  liable  only  as  a  licensee  for  that 
accruing  royalty  which  it  was  quite  willing  to  pay.     The  case  thus 
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turned  upon  the  rightfulness  and  effectiveness  of  plaintiff's  attempted 
cancellation  of  the  so-called  license.  On  this  issue  the  court  below 
found  for  defendant,  and  dismissed  the  bill;   plaintiff  appeals. 

The  terms  of  the  royalty  contract  are  found  in  a  series  of  letters 
exchanged;  and  the  question  is:  "EHd  the  parties  intend  to  make  a 
otMitract  for  the  full  term  of  the  patent,  or  intend  to  make  one  revoca- 
ble at  will  by  either  ?"  The  patent  has  now  expired,  and  a  full  discus- 
sion of  the  reasons  which  lead  to  inferring  one  or  the  other  intent 
would  not  be  useful.  From  all  the  correspondence,  read  in  the  light 
of  the  natural  conduct  of  business  men,  we  are  compelled  to  think  that 
either  party  was  at  liberty  to  cancel — as  plaintiff  did — and  hence  that, 
for  its  later  conduct,  defendant  became  liable  as  an  infringer. 

The  decree  below  must  be  reversed,  with  costs ;  but,  as  no  remedy, 
except  accounting,  remains  after  the  patent's  expiration,  and  as  the 
course  of  the  argument  before  us  indicates  that  plaintiff  is  uncertain 
of  its  rieht  to  recover  more  than  the  agreed  royalty,  the  parties  may 
have  an  opportunity  to  end  the  litigation  now.  If  within  30  days  coun- 
sel reach  an  agreement  and  file  a  stipulation  as  to  the  amount  due, 
the  mandate  will  contain  a  further  direction  that  a  decree  be  entered 
for  plaintiff  in  the  amount  so  stipulated. 


(^Fted.  637) 

LEWIS  et  al.  v.  PARSONS  NON-SKID  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventli  Circuit    January  4,  1916.) 

No.  2274. 

Patents  ^=»328 — Infringehbnt— Abmob  fob  Pnexjmatio  Tibes. 

The  Parsons  patent,  No.  723»299,  for  armor  for  pneumatic  tires,  held 
infringed  by  the  device  of  the  Frambach  &  Carrington  patent.  No.  1,096,101. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  Arthur  L.  Sanborn, 
Judge. 

Suit  in  equity  by  the  Parsons  Non-Skid  Company  and  the  Weed 
Chain  Tire  Grip  Company  against  Edward  D.  Lewis,  Thomas  D.  Gar- 
vin, Matthew  J.  Frambach,  the  E-Z-On  Chain  Tire  Protector  Com- 
pany, and  the  Hartley  Manufacturing  Company.  Decree  for  complain- 
ants, and  defendants  appeal.    Affirmed. 

George  Mankle,  of  Chicago,  111.,  for  appellants. 
Victor  Elting,  of  Chicago,  111.,  and  Frederick  S.  Duncan,  of  New 
York  City,  for  appellees. 

Before  KOHLSAAT  and  ALSCHULER,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge.  The  District  Court  adjudged  appel- 
lants to  have  infringed  the  six  claims  of  patent  No.  723,299,  granted 
to  H.  Parsons  for  "armor  for  pneumatic  tires"  on  March  24,  1903, 
and  ordered  an  accounting.    The  patent  was  sustained  by  us  in  Ex- 
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celsior  Supply  Co.  and  Motor  Appliance  Co.  v.  Weed  Chain  Tire 
Grip  Co.,  Harry  D.  Weed,  and  Parsons  Non-Skid  Co.,  Limited,  192 
Fed.  35,  113  C.  C.  A.  1.  Its  validity  is  here  conceded.  Claim  6, 
which  is  typical  of  all  the  claims  and  fully  sets  out  the  subject-matter 
in  suit,  reads  as  follows,  viz. : 

"AntisUpping  or  protective  means  for  the  peripheries  of  wheels,  pulleys  or 
the  Uke,  comprising  two  rings  or  annul!  at  opposite  sides  of  the  wheel,  and 
an  antlsUpplng  or  protective  medium  consisting  of  a  chain  or  chains  secured 
to  the  rings  and  extending  across  and  around  the  periphery  of  the  wheel,  said 
parts  being  disconnected  from  but  retained  on  the  wheel  whereby  the  antl- 
sUpplng or  protective  medium  Is  free  to  move  or  shift  Its  position  around  the 
periphery  thereof." 

Fig.  2  of  the  drawings  of  the  patent  is  here  reproduced  as  follows : 

The   Parsons   device   in   suit 
-^-?  consists  of   two  side  members 

of  chain  or  other  flexible  mate- 
rial, such  as  wire  cable,  located, 
when  in  position,  at  opposite 
sides  of  the  tire  and  far  enough 
down  the  tire  to  prevent  either 
side  member  being  accidentally 
pulled  over  the  periphery  and 
oflF  the  tire.  These  two  side 
members  are  connected  at  fre- 
quent intervals  by  cross  mem- 
bers, preferably  in  the  form  of 
chains,  that  extend  from  one 
side  member  across  and  around 
the  periphery  of  the  tire  to  the 
other  side  member,  forming, 
with  the  side  members,  a  kind 
of  a  metal  trough,  readily  put  in 
and  removed  from  position  on  the  tire.  In  practice  the  device  is  ap- 
plied with  sufficient  snugness  to  enable  the  cross  members  near  the 
bottom  of  the  tire  to  hang  slightly  free  from  the  tread  of  the  tire. 
When  in  motion,  the  chain  grip,  being  greater  in  circumference  than 
the  tire  will  creep  upon  the  tire,  each  part  changing  its  position  rela- 
tive to  the  tire. 

The  main  purpose  of  the  grip,  it  is  claimed,  that  is,  the  prevention 
of  the  skidding  of  the  automobile,  is  accomplished  by  reason  of  the 
fact  that  as  each  cross  chain  is  brought  successively  between  the  tire 
and  the  roadbed,  it  is  pressed  partly  into  the  roadbed  and  partly  into 
the  rubber  of  the  tire,  thus  temporarily  locking  the  wheel  to  the  road- 
bed and  eflFectively  preventing  skidding. 

Parsons  was  the  first  to  recognize  the  fact  that  creeping  was  in- 
evitable, and  to  make  provision  for  it  in  an  antiskidding  device.  He 
also  discovered  that  its  presence  was  not  undesirable  in  the  application 
of  means  to  prevent  skidding.  In  the  prior  art  it  was  supposed  that 
the  antiskidding  device  should  be  secured  against  creeping  by  being 
anchored  in  some  way  to  the  tire  or  wheel.    Thus  creeping  was  largely 
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avoided,  but  the  penalty  for  opposing  the  natural  law  of  two  con- 
centric peripheries  in  motion  was  always  exacted — the  tire  was  de- 
stroyed.   This,  Parsons  sought  to  and  did  avoid. 

The  infringing  device  is  claim- 
ed to  be  constructed  in  accord-  *  »  ,-.  ^.^^J^t 
ance  with  patent  No.  1,001,518, 
granted  to  Frambach  &  Carring- 
ton  for  a  tire  protector.  Fig.  1 
of  the  drawings  of  this  patent 
is  as  follows,  viz. : 

As  a  matter  of  fact,  the  de- 
vice of  the  appellants  is  that  of    ^^    -  i  I  r  j     %^ 
patent  No.  1,096,101,  granted  to    ^          f«i.j       Lj           /,/       ^t 
Frambach    &   Carrington   May 

12,  1914,  for  an  "antislipping  device,"  as  will  be  seen  from  Fig.  1  of 
the  drawings  of  that  patent,  herewith  reproduced : 

In  the  last-named  patent  the 
solid  metal  shield  links  of  the  T"**    "1 

side  chains,  as  shown  in  patent 
No.  1,001,518,  are  skeletonized, 
just  as  are  those  of  appellants. 
This  seems  to  be  the  main  dif- 
ference between  the  two  patents 
of  Frambach  &  Carrington,  and 
constitutes,  so  far  as  we  can  dis- 
cover, the  main  ground  for 
changing  the  name  of  the  devic- 
es from  *'a  tire  protector"  to  an 
"antislipping  device."  In  their 
last-named  specification  they  say: 

''Our  invention  relates  to  new  and  useful  improvements  in  antislipping  de- 
vices, and  more  particularly  to  antislipping  devices  adapted  to  be  used  in  con- 
nection with  pneumatic,  cushion  or  other  forms  of  vehicle  tirea  The  object  of 
our  invention  is  to  provide  an  antislipping  device  which  will  at  all  times  be 
held  in  close  engagement  with  the  tire." 

As  will  be  seen  from  the  drawing,  appellants  used  the  metallic  chain 
trough  or  cradle  of  Parsons,  claiming  the  following  differences :  Their 
cross  chains  are  applied  taut  and  snug  fitting ;  their  peripheral  chain 
is  composed  in  part  of  what  Frambach  &  Carrington  in  patent  No. 
1,096,101  call  O-shaped  links  9;  the  ends  of  the  wire  from  which  each 
link  O  is  constructed  are  extended  to  form  a  hook  to  engage  the  cross 
chain;  these  O-shaped  links  of  the  circumferential  chain  are  united 
into  a  chain  by  means  of  ordinary  links  10. 

The  one  claim  of  patent  No.  1,096,101,  aforesaid,  reads  as  follows, 
viz.: 

**A  non-skidding  wheel  attachment  consisting  of  a  pair  of  comimnion  side 
dialns  adapted  to  be  placed  against  the  sides  of  a  vehicle  wheel  tire,  said 
side  chains  comprising  major  linlss  having  relatively  large  closed  loops  and 
terminal  normally  contacting  open  spring  hool^s  extending  laterally  thereof, 
the  loops  normally  lying  in  bodUy  contact  with  the  side  of  the  tire,  relatively 
145  C.C.A.-4 
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short  minor  links  connecting  the  contiguous  ends  of  the  major  links  In  proper 
relation  to  each  other,  and  tread  chains  having  loose  detachable  end  connec- 
tion with  the  terminal  hooks  and  holding  said  major  links  yieldingly  closed." 

The  two  claims  of  said  patent  No.  1,001,518,  are  mainly  devoted  to 
the  description  of  the  solid  so-called  shield  links. 

The  specification  of  patent  No.  1,096,101  says: 

"  ♦  ♦  ♦  By  forming  the  links  9  in  the  manner  shown,  the  side  walls  of 
the  tire  will  be  sufficiently  armored  to  protect  the  same  from  wear  when  the 
vehicle  wheel  happens  to  go  into  ruts  or  is  run  over  a  very  rough  roadway." 

The  function  of  protection  we  find  to  be  negligible  in  appellants' 
device,  since  the  body  of  the  shields  shown  in  patent  No.  1,001,518 
are  skeletonized  to  a  degree  which  leaves  them  little  or  no  more  eflFec- 
tive  as  protectors  than  are  the  chains  of  Parsons. 

In  the  later  patent,  No.  1,096,101,  the  specification  says: 

"By  forming  the  links  9  in  the  manner  shown  in  the  drawing,  the  same 
may  be  placed  under  considerable  tension  so  that  the  antislipping  device  will 
be  maintained  tight  upon  the  tread  of  the  wheel  at  all  times." 

Patent  No.  1,001,518  makes  no  mention  of  this  feature.  We  gather 
from  the  record  that  the  benefit  arising  from  this  function  is  also  neg- 
ligible in  appellants'  device,  and  that  the  Parsons  chain  possesses  the 
same  advantage,  if  it  be  such. 

It  is  not  shown  that  any  particular  degree  of  close-fitting  of  the 
device  is  desirable.  Both  devices  under  consideration  tend  to  tighten 
the  fit  and  slow  up  the  creeping  in  case  of  quick  braking  or  rapid  start- 
ing in  slippery  places.  Whatever  tightening  of  the  devices  occurs, 
arises  from  the  distortion  of  the  cross  chains  and  consequent  pulling 
of  the  side  chains  out  of  alignment.  It  seems  to  be  common  to  both 
devices.  It  is  shown  that  even  when  placed  snugly  upon  the  tire,  the 
cross  chains  become  slack  and  pendent  when  about  to  contact  with 
both  the  tire  and  the  surface  of  the  roadway.  Thus  these  chains  in 
appellants'  device,  under  such  circumstances,  act  exactly  as  do  those 
of  appellees — they  form  a  non-skidding  tread  under  the  wheel.  This 
was  one  of  the  main  features  of  Parsons'  chain,  as  stated  in  our  opin- 
ion in  the  Excelsior  Case. 

At  first,  appellants  claimed  that  their  device  provided  against  creep- 
ing, but  at  length  creeping  was  conceded,  though  claimed  to  be  less  in 
degree  than  in  Parsons.  The  law  of  the  combination,  that  is,  the  prin- 
ciple of  the  operation  of  the  concentric  wheels  of  different  size,  when 
in  motion,  necessarily  is  that  the  larger  will  move  faster  than  the 
lesser,  and  creeping  must  necessarily  occur.  Any  provision  for  pre- 
venting this  movement  must  result  pro  tanto  in  an  abnormal  strain 
somewhere.  The  evidence  shows  that  the  strain  is  apt  to  disrupt  the 
tire.  By  adapting  the  antiskid  appliance  so  that  it  may  obey  the  law 
of  its  asscK^iation  with  the  tire,  the  wear  upon  the  tire  which  would  be 
caused  by  the  links  bearing  thereon,  always  in  the  same  place,  is  avoid- 
ed. Parsons  discovered  and  brought  these  principles  forth.  Appel- 
lants have  appropriated  them  with  slight  attempt  at  concealment.  The 
chain  side  members  differ  only  in  the  form  of  the  links  and  not  in 
substance.    Nor  are  their  functions  essentially  different    The  cross 
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chains  are  and  operate  the  same  in  both  devices.  The  creeping  is  pro- 
vided for  in  both,  since  in  both  the  antiskid  structure  is  free  to  travel 
as  fast  as  impelled  by  the  law  governing  the  combination. 

We  conclude  that  appellants*  device  constituted  an  infringement  of 
the  patent  in  suit. 

The  decree  of  the  District  Court  is  affirmed. 


(230  Fed.  641)  ^ 

YANCEY  V.  ENRIGHT  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  24,  1916.    Rehearing 
Denied  April  19,  1916.)     No.  2779. 

1.  Patents  «=»32&— Validity  and  Infringement— Seining  Appabatus. 

The  Yancey  patent,  No.  919,109,  for  a  seining  apparatus  for  closing  and 
hauling  In  a  seine  Jn  shrimp  fishing,  while  for  a  combination  of  old  ele- 
ments, covers  the  first  practical  and  successful  machine,  and,  in  view  of 
Its  sui)erior  utility  over  anything  in  the  prior  art  in  providing  an  unre- 
stricted free  way  for  the  lead  lines  and  thus  avoiding  the  clog^ng  of  the 
maclilnes,  is  entitled  to  the  benefit  of  mechanical  equivalents  to  perform 
such  function.    As  so  construed,  held  Infringed. 

2.  Patents  ^=»245— I npbi no ehent— Patents  Entitled  to  Benefit  or  Doc- 

trine OF  Equivalents. 

The  doctrine  of  mechanical  equivalents  is  not  confined  to  pioneer  pat- 
ents, but  may  be  applied  to  secondary  patents  as  well  if  they  exhibit  a  de- 
gree of  invention  and  show  a  distinct  and  valuable  advance  in  the  art 
which  entitles  them  to  its  application. 

[For  other  cases,  see  Patents,  Cent.  Dig.  |  386;    Dec.  Dig.  ^=:»245.] 
8.  Patents  ^=243 — Infringement — Uniting  Two  Elements  into  One. 

Uniting  two  elements  of  a  patented  combination  into  one  piece,  without 
change  of  function  or  method  of  performance,  does  not  avoid  infringe- 
ment 

[For  other  cases,  see  PatenU,  Cent.  Dig.  89  382-384 ;    Dec.  Dig.  ^=:»243.] 
4*  Patents  ^=s>245 — "Mechanical  Equivalent." 

Where  two  devices  do  the  same  worlt  in  substantially  the  same  way 
and  accomplish  substantially  the  same  result,  they  are  "mechanical  equiv- 
alents," even  though  they  differ  in  name,  form,  or  shape. 

[For  other  cases,  see  Patents,  Cent.  Dig.  S  3S6 ;    Dec.  Dig.  ^:9245. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,  Mechanical 
Equivalent.] 

6.  Patents  «=»237 — Infringement — Mechanical  Equivalents. 
A  fixed  sliding  guide  is  the  equivalent  of  a  rolling  guide. 
[For  other  cases,  see  Patents,  Cent  Dig.  8S  374,  375 ;    Dec.  Dig.  ^=s>237.] 
6i.  Patents  ^=»240 — Infringement — Adding  Improvement  to  Patented  De- 
vice, 

The  addition  of  an  improving  feature  does  not  excuse  the  appropriation 
of  another's  invention  covered  by  a  patent. 
[For  other  cases,  see  Patents.  Cent.  Dig.  9  379 ;    Dec.  Dig.  ^s»240.] 
Pardee,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Louisiana;   Rufus  E.  Foster,  Judge. 

Suit  in  equity  by  Arthur  Yancey  against  John  W.  Enright  and 
others.     Decree  for  defendants,  and  complainant  appeals.     Reversed. 

This  was  a  bill  in  equity,  tiled  on  behalf  of  the  plaintlflP,  who  is  appellant 
here,  seeking  to  restrain  the  defendants,  who  are  appellees  here,  from  using 
an  alleged  infringing  device  of  a  patented  machine  to  close  and  haul  from  the 
bed  of  the  water  seines  used  for  catching  shrimp.    Upon  the  hearing  in  this 

C=3»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  DigesU  ft  Indexes 
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court,  appellant  abandoned  all  claims  of  all  his  patents,  except  <daims  num- 
bered 1,  2,  and  4  of  a  patent  issued  to  him  on  April  20,  1909,  and  numbered 
919,109.  The  appellees  deny  the  validity  of  appellant's  patent,  for  alleged 
want  of  novelty,  and  also  deny  infringement  in  the  use  of  the  device,  attributed 
to  them.  The  court  below  dismissed  the  bill,  determining  that  appellant*8 
patent  was  valid,  but  that  appellees'  device  did  not  infringe  it,  since  it  was  not 
entitled  to  the  benefit  of  ^e  doctrine  of  equivalents. 

John  Dymond,  Jr.,  and  A.  Giffen  Levy,  both  of  New  Orleans,  La. 
(E.  Lloyd  Posey,  of  New  Orleans,  La.,  of  counsel),  for  appellant. 

John  C.  HoUingsworth,  of  New  Orleans,  La.  (Philip  H.  Mentz,  of 
New  Orleans,  La.,  of  counsel),  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judpfe  (after  stating  the  facts  as  above).  [1] 
The  fourth  claim  of  appellant's  patent,  numbered  919,109,  expresses 
the  idea  of  his  invention  in  these  words : 

"In  seining  apparatus,  the  combination  of  means  for  converging  and  direct- 
ing upwardly  the  lead  lines  of  a  seine,  comprising  a  plurality  of  sets  of  suit- 
ably mounted  closing  and  guiding  rollers,  said  sets  of  rollers  being  spaced  apart 
to  allow  of  the  passage  of  foreign  matter  apt  to  tangle  in  the  web,  adjacent 
to  the  lead  lines." 

.  The  novelty,  if  it  exists,  lies  in  a  method  of  arranging  and  spacing 
the  rollers,  which  help  close  and  haul  in  the  seine,  which  avoids  the 
clogging  of  the  machinery  by  foreign  matter  encountered  by  it,  while 
the  lead  lines  are  passing  the  rollers,  during  the  process  of  closing 
and  hauling  in  the  seine.  Before  the  use  of  machines  for  closings  and 
hauling  seines  in  catching  shrimp,  the  method  had  been  for  the  fisher- 
men to  let  the  lead  line  pass  under  their  feet,  while  they  stood  on  the 
bed  of  the  water.  Aside  from  objections  of  discomfort  to  the  fisher- 
men, this  method  limited  the  catching  of  shrimp  to  waters  so  shallow 
as  not  to  exceed  the  stature  of  a  man.  The  purpose  of  closing  ma- 
chines was  to  overcome  such  objections  and  limitations.  The  appel- 
lant's patent  919,109  was  not  a  pioneer  in  the  art  of  seine  fishing.  A 
patent  in  1895  in  the  art  had  been  issued  to  Hommerberg,  two  to 
Lindsay  in  1897,  and  three  to  the  appellant,  prior  to  the  issuance  of 
the  one  in  suit,  and  an  application  for  one  had  been  made  by  Jackson, 
also  before  the  issuance  of  the  patent  in  suit,  but  abandoned.  These 
constituted  the  prior  art  in  April,  1909,  when  the  patent,  numbered 
919,109,  was  issued  to  appellant.  The  aim  of  all  was  to  avoid  the 
necessity  of  closing  and  hauHng  in  the  seine  by  men  standing  on  the 
bed  of  the  water,  and  to  permit  it  to  be  done  from  the  surface  of  the 
water  by  a  machine  anchored  on  the  bed  of  the  water  or  supported 
and  attached  to  the  boat.  None  of  the  devices  covered  by  any  of  the 
prior  patents  had  been  successful  in  practice,  and  for  one  and  the 
same  reason.  In  all  of  them,  the  free  way,  for  the  seine,  in  its  pas- 
sage, was  limited  to  the  diameter  of  the  lead  line,  and  while  this  was 
sufficient,  in  the  absence  of  obstruction  from  foreign  matter,  it  was 
found,  in  practice,  that  the  stoppage  of  the  machine  by  foreign  mat- 
ter, such  as  shells,  seaweed,  and  folds  of  the  net,  was  so  frequent  as 
to  destroy  the  utility  of  the  machine.  The  obstructions  could  only 
be  removed  by  a  descent  to  the  bed  of  the  water.  In  this  state  of 
the  art,  the  appellant  entered  with  the  patented  device  involved  in 
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this  litigation.  Its  aim  was  to  avoid  the  clogging  of  the  machine,  and 
it  accomplished  this  by  providing  an  unrestricted  free  way  for  the 
passage  of  the  lead  line  on  one  side,  by  having  but  a  single-sided 
contact  for  it.  The  prior  art  furnished  only  a  restricted  free  way  of 
the  width  of  the  diameter  of  the  lead  line,  if  not  expressly,  by  neces- 
sary implication  at  least,  since  theretofore  the  lead  line  had  been 
kept  confined  only  by  contact  on  both  sides  of  it,  and  would  have 
become  inoperative  if  the  points  of  contact  had  been  substantially 
wider  apart  than  the  diameter  of  the  line.  The  appellant's  idea,  there- 
fore, measured  the  difference  between  practical  success  and  failure. 
The  previous  devices  were  proved  valueless  in  practical  seining.  The 
appellant's  device  in  suit  accomplished  the  purpose  of  closing  and 
raising  the  seine  without  requiring  the  fishermen  to  stand  on  the  bed 
of  the  water  while  it  was  being  done,  and,  while  not  perfect,  was  sus- 
ceptible of  commercial  use  and  was,  in  fact,  so  used.  We  have  no 
difficulty  in  agreeing  with  the  court  below  that  the  appellant's  patent 
numbered  919,109  was  a  valid  one. 

It  is  contended,  however,  that  it  was  not  a  pioneer  patent  and  was 
a  combination  patent,  and  for  that  reason  the  patentee  was  not  en- 
titled to  the  benefit  of  the  doctrine  of  mechanical  equivalents,  and  the 
appellees,  using  different  means  to  bring  about  the  same  results,  with 
their  device,  were  not  chargeable  with  infringement.  It  must  be  con- 
ceded that  appellant's  device,  covered  by  patent  numbered  919,109, 
was  not  the  first  in  the  art  of  machines  for  closing  seines,  and  not  in 
that  sense  a  pioneer  patent.  It  was,  however,  the  first  practical  and 
successful  seining  machine  used  in  the  shrimp  industry,  and  the  first  to 
obviate  the  fatal  defect  of  the  prior  art,  which  consisted  in  the  clog- 
ging of  the  machine  by  obstructions,  while  the  seine  was  being  closed 
and  raised.  It  was  a  pioneer  to  the  extent  that  it  contained  the  first 
and  vital  element  of  unrestricted  free  way,  which  successfully  pre- 
vented cloofging,  and  first  made  the  machine  operative.  The  appel- 
lant is  entitled  to  the  benefit  of  all  that  is  included  in  the  discovery 
of  a  machine  giving  unrestricted  free  way,  and  we  do  not  think  he 
should  be  deprived  of  this  benefit  because  the  successful  device  is  due 
to  a  combination  of  old  elements.  It  is  true  that  the  appellant's  ma- 
chine has  no  new  single  element.  The  result  is  attained  by  a  com- 
bination or  plurality  of  rollers,  the  purpose  of  which  is  to  converge 
the  lead  lines  and  direct  them  upwards  to  the  surface  of  the  water. 
There  is  no  new  element  in  the  rollers,  and  means  of  converging  and 
directing  the  lead  line  upwards  were  then  old  in  the  art.  The  former 
combinations,  however,  were  all  handicapped  by  a  restricted  free  way 
for  the  lead  line,  which  in  them  passed  between  parallel  rollers  or 
their  equivalents  and  were  made  operative  only  because  of  contact 
therewith  on  each  side,  with  the  inevitable  result  that  all  obstructions, 
while  passing  through  this  narrow  space,  stopped  the  process  the  ma- 
chine was  intended  to  accomplish  and  rendered  it  useless.  The  com- 
bination of  the  appellant,  involved  in  this  suit,  added  the  feature,  en- 
tirely new  and  unknown  in  the  prior  art,  that  it  accomplished  by  a 
combination  of  sets  of  rollers  the  converging  and  upward  directing  re- 
sult with  a  single  or  one-sided  contact,  which  left  an  unrestricted  free 
way  for  the  passage  of  obstructions  on  the  side  on  which  there  was 
no  contact,  and  so  permitted  the  passage  of  obstructions  without 
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clogging  the  machine.  The  sets  of  rollers  were  so  arranged  by  ap- 
pellant that  the  lead  line,  in  converging  and  ascending,  pressed  only 
against  the  side  on  which  there  was  contact,  and  was  held  in  place 
and  operative  by  this  one-sided  pressure  against  the  rollers,  as  points 
of  contact.  Is  the  inventor  of  such  a  decided  improvement  in  the 
art  entitled  to  the  protection  of  the  doctrine  of  mechanical  equiva- 
lents, though  the  result  is  accomplished  by  a  combinat'on  of  elements, 
all  of  which  are  old,  and  the  patent  is  a  secondary  rather  than  a  pri- 
mary one  in  the  art? 

In  the  case  of  National  Hollow  Brakebeam  Co.  v.  Interchancfeable 
Brakebeam  Co.,  106  Fed.  693,  45  C.  C.  A.  544,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  said: 

"One  who  invents  and  secures  a  patent  for  a  machine  or  combination,  which 
lirst  performs  a  useful  function,  is  thereby  protected  apainst  all  machines  and 
combinations  which  perform  the  same  function  by  equivalent  mechanical  de- 
vices; but  one  who  merely  makes  and  secures  a  patent  for  a  sli^t  improve- 
ment on  an  old  device  or  combination,  which  performs  the  same  function  after 
as  before  the  improvement,  is  protected  against  those  only  who  use  the  very 
device  or  improvement  he  describes  or  mere  colorable  evasions  thereof.  In 
other  words,  the  term  'mechanical  equivalent,*  when  applied  to  the  Interpreta- 
tion of  a  pioneer  patent,  has  a  broad  and  generous  siffnification,  while  its 
meaning  is  very  narrow  and  limited  when  it  conditions  the  construction  of  a 
patent  for  a  slight  and  almost  immaterial  improvement.  Adams  Electric  R. 
Co.  V.  Linden  R.  CJo..  77  Fed.  432,  440,  23  C.  C.  A.  223,  231,  40  U.  S.  App.  482, 
498;  Stirrat  v.  Manufacturing  Co.,  61  Fed.  980,  981,  10  C.  C.  A.  216,  217,  27 
U.  S.  App.  13,  42;  McCormick  v.  Talcott,  20  How.  402,  40.5,  15  L.  Ed.  030; 
Railway  Co.  v.  Sayles,  97  IT.  S.  554,  556,  24  L.  Ed.  1053 ;  BriU  v.  Car  Co.,  90 
Fed.  666,  33  C.  C.  A.  313,  62  U.  S.  App.  276. 

**But  the  great  majority  of  patents  falls  between  these  two  extremes.  They 
are  neither  for  pioneer  inventions  nor  for  improvements  so  slight  as  to  be  al- 
most immaterial.  While  they  do  not  evidence  the  first  or  the  last  step  in  tlie 
progress  of  the  art  to  which  they  relate,  they  often  mark  signal  advances  and 
protect  useful  improvements.  The  doctrine  of  mechanical  equivalents  condi- 
tions the  construction  of  all  these  patents,  and  in  determining  questions  con- 
cerning them  the  breadth  of  the  signification  of  the  term  is  proportioned  in 
each  case  to  the  character  of  the  advance  or  invention  evidenced  by  the  patent 
under  consideration,  and  is  so  interpreted  by  the  courts  as  to  pi-otect  the  inven- 
tor against  piracy  and  the  public  against  unauthorized  monopoly.  Schroeder 
V.  Brammer  (C.  C.)  98  Fed.  880;  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  41 
C.  C.  A.  627,  101  Fed.  716,  721 ;  Bundy  Mfg.  Co.  v.  Detroit  Time-Rogister  Co., 
94  Fed.  524,  36  C.  C.  A.  375;  Miller  v.  Manufacturing  Co.,  151  U.  S.  186,  207, 
14  Sup.  Ct.  310,  38  L.  Ed.  121 ;  Penfield  v.  Chambers  Bros.  Co.,  92  Fed.  639, 
647.  34  C.  C.  A.  579,  587;  McCormick  Harvestin,g  Machine  Co.  v.  Aultman, 
Miller  &  Co.,  69  Fed.  371,  16  C.  C.  A.  259,  37  U.  S.  App.  299;  MuUer  v.  Tool 
Co.,  77  Fed.  621,  630,  23  C.  C.  A.  357,  366,  47  U.  S.  App.  189,  204. 

**The  doetri-ne  of  mechanical  equivalents  is  governed  by  the  same  rules  and 
has  the  same  application  when  the  infringement  of  a  patent  for  a  combination 
is  in  question  as  when  the  issue  is  over  the  infringement  of  a  patent  for  any 
other  invention.  Schroeder  v.  Brammer  (C.  C)  98  Fed.  880;  Imhaeuser  v. 
Buerk,  101  II.  S.  647,  6.53,  25  U  Ed.  945;  Griswold  v.  Harker,  62  Fed.  389,  391. 
10  C.  C.  A.  435,  437,  27  U.  S.  App.  122,  150 ;  Thomson  v.  Bank,  53  Fed.  250, 
253,  3  C.  C.  A.  518,  521,  10  U.  S.  App.  500,  509;  Seymour  v.  Osborne,  11  Wall. 
516,  542,  548,  20  L.  Ed.  33 ;  Gould  v.  Reos,  15  Wall.  187,  1S9,  21  L.  Ed.  39 ;  Fay 
V.  Cordesman,  109  U.  S.  408,  420, 3  Sup.  Ct.  236, 27  L.  Ed.  979;  Water-Meter  Co. 
V.  Desper,  101  U.  S.  332,  25  L.  Ed.  1024 ;  Gage  v.  Herring,  107  U.  S.  640,  2  Sup. 
Ct.  819,  27  L.  Ed.  601;  Machine  Co.  v.  Murphy,  97  U.  S.  120,  24  L.  Ed.  935; 
National  Ca.sh-Register  Co.  v.  American  Cash-Register  Co.,  53  Fed.  367,  373, 
3  C.  C.  A.  559,  565.  3  U.  S.  App.  340,  357;  BeUling  Mfa;.  Co.  v.  Challenge  Com- 
Planter  Co.,  152  U.  S.  100,  14  Sup.  Ct.  492,  38  L.  Ed.  370. 

"Mere  changes  of  the  form  of  a  device  or  of  some  of  the  mechanical  elements 
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of  a  combination  secured  by  patent  will  not  avoid  infringement,  where  the 
principle  or  mode  of  operation  Is  adopted,  unless  the  form  of  the  machine  or 
of  the  elements  changed  is  the  distinguishing  characteristic  of  the  invention. 
Watch  CJo.  V.  Robbins,  64  Fed.  384,  396,  12  C.  C.  A.  174,  187,  22  U.  S.  App.  601, 
634;   New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.  (C.  O.)  64  Fed.  859." 

In  the  case  of  Westinghouse  v.  Boyden,  170  U.  S.  537-561,  18  Sup. 
Ct.  707,  718  (42  L.  Ed.  1136)  the  Supreme  Court  said: 

**This  word  (pioneer),  although  used  somewhat  loosely,  is  commonly  under- 
stood to  denote  a  patent  covering  a  fvmction  never  before  performed,  a  wholly 
novel  device,  or  one  of  such  novelty  and  Importance  as  to  mark  a  distinct  step 
in  the  progress  of  the  art,  as  distinguished  from  a  mere  improvement  or  perfec- 
tion of  what  had  gone  before." 

In  the  case  of  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  405,  415,  28  Sup.  Ct.  748,  749  (52  L.  Ed.  1122)  the  Supreme 
Court  was  called  upon  to  review  its  prior  decisions,  which  were 
thought  to  limit  the  doctrine  of  mechanical  equivalents  to  pioneer  or 
basic  patents  as  distinguished  from  secondary  or  improvement  pat- 
ents, and  expressed  its  conclusion  as  to  what  had  been  decided  in  these 
words : 

"It  is  manifest,  therefore,  that  it  was  not  meant  to  decide  that  only  pioneer 
patents  are  entitled  to  Invoke  the  doctrine  of  equivalents,  but  that  it  was  de- 
cided that  the  range  of  equivalents  depends  upon  and  varies  with  the  degree 
of  invention." 

[2]  We  conclude  that  the  application  of  the  principle  of  equivalents 
is  not  confined  to  pioneer  patents,  but  may  be  applied  to  secondary 
patents,  as  well,  if  they  exhibit  a  degree  of  invention  that  entitles 
the  patentee  to  its  application ;  and  that  tjie  inventor  of  a  combination 
device  is  as  much  entitled  to  the  doctrine  of  equivalents  as  any  other 
inventor,  provided  his  combination  exhibits  the  requisite  degree  of 
invention. 

In  view  of  the  fact  that  owing  to  the  nondiscovery  in  the  art  of 
seine  fishing  of  a  device  that  would  avoid  the  clogging  of  the  machine, 
up  to  the  time  of  the  issuance  of  the  patent  in  suit,  the  prior  inventions 
had  all  been  practically  and  commercially  worthless,  and  that  the 
appellant  in  his  device,  covered  by  the  patent  in  suit,  first  discovered 
a  practical  method  of  avoiding  the  clogging  of  the  machine,  and  by 
so  doing  made  it  first  possible  to  close  and  haul  in  the  seine  from  the 
surface,  as  distinguished  from  the  bed^  of  the  water,  we  think  his  pat- 
ented device  in  question  was  a  marked  step  in  advance  in  the  art,  and 
showed  a  degree  of  invention  that  entitled  him,  as  the  patentee  of  it, 
to  the  benefit  of  the  principle  of  mechanical  equiviilents  as  against 
imitators  of  his  device.  Appellant's  machine  *'first  performed  a  useful 
function,"  and  is  to  be  "thereby  protected  against  all  machines  and 
combinations  which  perform  the  same  function  by  equivalent  mechan- 
ical devices.'' 

We  come  then  to  consider  the  question  of  infringement.  It  is  con- 
ceded by  the  appellant  that  the  means  used  by  the  appellees  to  ac- 
complish the  closing  and  hauling  in  of  the  seine,  without  the  clogging 
of  the  machine  during  the  operation,  are  different  from  those  covered 
by  the  patented  device  of  the  appellant.    If  there  is  infringement,  it  is 
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because  the  means  so  employed  in  the  device  used  by  the  appellees 
are  the  equivalents  of  the  means  employed  in  the  appellant's  device, 
covered  by  the  patent  in  suit.  The  remaining  question  is  as  to  whether 
the  two  devices  are  equivalents. 

In  the  case  of  Machine  Co.  v.  Murphy,  97  U.  S.  120,  125,  24  L.  Ed. 
935,  the  Supreme  Court  defined  "equivalents"  and  provided  a  test 
for  the  courts  in  determining  whether  or  not  they  existed,  in  these 
words : 

**Except  where  form  Is  of  the  essence  of  the  Invention,  It  has  but  Uttle  weight 
in  the  decision  of  such  an  Issue;  the  correct  rule  being  that,  in  determining 
the  question  of  infringement,  the  court  or  Jury,  as  the  case  may  be,  are  not 
to  judge  about  similarities  or  differences  by  the  names  of  things,  but  are  to 
look  at  the  machines  or  their  several  devices  or  elements  in  the  light  of  what 
they  do,  or  what  office  or  function  they  perform,  and  how  they  perform  it, 
and  to  find  that  one  thing  is  substantially  the  same  as  another,  if  it  performs 
substantially  the  same  function  in  substantially  the  same  way  to  obtain  the 
same  result,  always  bearing  in  mind  that  devices  in  a  patented  machine  are 
different  in  the  sense  of  the  patent  law  when  they  perform  different  functions 
or  in  a  different  way,  or  produce  a  substantially  different  result. 

"Nor  is  it  safe  to  ^ve  much  heed  to  the  fact  that  the  corresponding  device 
in  two  machines  organized  to  accomplish  the  same  result  is  different  in  shape 
or  form  the  one  from  the  other,  as  it  is  necessary  In  every  such  investigation 
to  look  at  the  mode  of  operation  or  the  way  the  device  works,  and  at  the  result, 
as  well  as  at  the  means  by  which  the  result  is  attained. 

"Inquiries  of  this  kind  are  often  attended  with  difficulty;  but  if  special 
attention  is  given  to  such  portions  of  a  given  device  as  really  does  the  work, 
so  as  not  to  give  undue  Importance  to  other  parts  of  the  same  which  are  only 
used  as  a  convenient  mode  of  constructing  the  entire  device,  the  difficulty  at- 
tending the  Investigation  will  be  greatly  diminished,  if  not  entirely  over- 
come.   ♦    ♦    ♦ 

"Authorities  concur  that  the  substantial  equivalent  of  a  thing,  In  the  sense 
of  the  patent  law,  Is  the  same  as  the  thing  Itself;  so  that  if  two  devices  do 
the  same  work  In  substantially  the  same  way,  and  accomplish  substantially 
the  same  result,  they  are  the  same,  even  though  they  differ  in  name,  form, 
or  shape." 

[3,  4]  It  is  conceded  that  the  horizontal  and  vertical  sets  of  rollers 
in  appellant's  patented  device  perform  the  identical  function  that  is 
performed  by  the  spiral  slot  of  the  alleged  infringing  device.  That 
function  is  the  converging  and  directing  upwards  of  the  lead  lines 
in  such  a  way  as  to  provide  for  a  single-sided  contact  between  the 
lead  lines  and  the  machine,  with  an  unrestricted  free  way  on  the  other 
side,  for  the  passage  of  shells  and  other  obstructions.  In  the  case  of 
each  machine,  this  is  accomplished  by  so  arranging  the  contact  of  the 
lead  line  with  the  machine,  as  that  pressure  is  exerted  to  hold  the 
lead  line  against  the  points  of  contact,  on  one  side,  leaving  the  other 
side  free  for  the  passage  of  obstructions.  In  the  prior  art,  there  had 
been  contact  on  both  sides,  and  a  passage  for  obstructions  limited  to 
the  diameter  of  the  lead  line.  In  the  patented  device,  this  result  is 
accomplished  by  means  of  horizontal  rollers  to  converge  the  lead  lines 
and  vertical  rollers  to  direct  them  upwards.  In  the  alleged  infringing 
device,  the  result  is  accomplished  by  means  of  a  spiral  slot,  open  on  the 
side  on  which  there  is  no  contact,  curving  so  that  the  lead  line  con- 
tacts with  it,  at  points  corresponding  to  the  horizontal  and  vertical 
rollers,  and  with  the  same  pressure  to  hold  it  in  position  and  keep  it 
operative.     The  two  devices  "do  the  same  work  in  substantially  the 


Digitized  by 


Google 


YANCEY  V.  ENBIGHT  57 

same  way,  and  accomplish  substantially  the  same  result,"  and  are 
therefore  mechanical  equivalents,  "even  though  they  differ  in  name, 
form,  or  shape."  They  differ  in  the  fact  that  the  patented  device  is 
composed  of  separate  parts,  while  the  infringing  device  is  in  one  piece. 
The  fact  that  the  infringing  device  closes  in  the  open  space  between 
the  vertical  and  horizontal  rollers  in  the  patented  device,  so  as  to  make 
one  piece  instead  of  more,  changes  only  the  shape  and  form ;  the  rollers 
in  the  patented  device  could  be  similarly  enclosed  *Svithout  change  of 
function  or  method  of  performance."  Uniting  two  elements  into  one 
does  not  avoid  infringement.  Walker  on  Patents  (4th  Ed.)  page  308 ; 
Lambert  v.  Lidgerwood,  154  Fed.  372,  83  C.  C.  A.  350-354. 

[5]  Nor  docs  the  omission  of  rollers  from  the  alleged  infringing  de- 
vice avoid  infringement  The  sliding 'contact  of  the  latter  is  the  equiv- 
alent of  the  rolling  contact  of  the  former.  A  fixed  sliding  guide  has 
been  held  the  equivalent  of  a  rolling  guide.  National  Tube  Co.  v.  Mark, 
216  Fed.  507-514,  133  C.  C.  A.  13.  It  is  true  that  the  infringing  de- 
vice is  in  one  respect  an  improvement  over  the  patented  device.  The 
difficulty  with  the  patented  device  is  that,  when  the  lines  are  slackened, 
the  seine  becomes  disengaged  from  the  machine,  and  the  machine 
inoperative,  with  the  necessity  of  the  fishermen  descending  to  the  bed 
of  the  water.  This  is  overcome  by  keeping  the  lines  taut  while  the 
seine  is  being  closed  and  hauled  in.  The  slot  of  the  infringing  device 
operates  more  effectually  to  keep  the  lines  engaged  with  the  machine, 
during  the  process  of  closing  and  hauling  in  the  seine,  adding  a  fea- 
ture of  value  to  the  art,  as  represented  by  the  patented  device  of  the 
appellant. 

[B]  The  addition  of  an  improving  feature  does  not  excuse  the 
appropriation  of  the  appellant's  invention,  covered  by  the  patent, 
since  we  have  construed  the  appellant's  idea  to  be  more  than  a  mere 
improvement  in  form,  and  a  distinct  and  valuable  advance  in  the  art. 
Walker  on  Patents  (4th  Ed.)  p.  309 ;  Comptograph  Co.  v.  Mechanical 
Accountant  Co.,  145  Fed.  331,  338,  76  C.  C.  A.  205 ;  Stebler  v.  River- 
side Heights  Orange  Growers  Ass'n,  205  Fed.  735,  739,  124  C.  C. 
A.  29. 

Our  conclusion  is  that  the  appellant's  patent,  numbered  919,109,  is 
valid,  and  is  entitled  to  the  protection  of  the  principle  of  mechanical 
equivalents,  because  of  the  degree  of  invention  exhibited  by  it;  that 
the  device  used  by  the  appellees  is,  in  respect  to  the  means  adopted 
for  providing  an  unrestricted  free  way  for  the  passage  of  obstructions, 
the  mechanical  equivalent  of  the  patented  device  of  the  appellant  and 
an  infringement  thereof. 

The  decree  dismissing  the  bill  of  complaint  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceeding  in  conformity  with 
this  opinion. 

PARDEE,  Circuit  Judge,  dissents. 
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<230  Fed.  648) 

MacARTHUR  CONCRETE  PILE  &  FOUNDATION  CO.  v.  SIMPMJX 
CONCRETE  PILING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  27,  1916.) 

No,  2002. 

Patents  ^=>328— Invention— Concrete  Piles  and  Pbocess  of  Making  Same. 
The  Shuman  patents,  No.  739,268,  for  a  process  of  making  concrete 
piles,  and  No.  733,288,  for  a  removable  pile  for  forming  concrete  piling, 
are  void  for  lack  of  invention  in  view  of  the  prior  art 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Delaware;   Edward  G.  Bradford,  Judge. 

Suit  in  equity  by  the  Simplex  Concrete  Piling  Company  and  the 
Simplex  Foundation  Company  against  the  MacArthur  Concrete  Pile 
&  Foundation  Company.  Decree  for  complainants,  and  defendant  ap- 
peals.    Reversed. 

For  opinion  below,  see  227  Fed.  107. 

Melville  Church,  of  Washington,  D.  C,  for  appellant. 
Howson  &  Howson  and  Charles  Howson,  all  of  Philadelphia,  Pa. 
(Hubert  Howson,  of  New  York  City,  of  counsel),  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WCMDLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  involves  the  use  of  ce- 
ment to  form  building  piles,  and  is  an  instance  of  one  of  the  many  new 
uses  to  which  cement  has  lent  itself,  owing  to  that  plastic  capacity  by 
which  it  may  be  carried  to  any  desired  point,  and  to  its  hardening  ca- 
pacity by  which  it  is  there  converted  into  a  solid  structure.  These 
qualities  of  temporary  plastic  movement  and  permanent  solidity  led 
to  its  substitution  for  stone  masonry  to  form  piers  for  buildings.  To 
that  end  holes  of  a  desired  depth  and  area  were  dug,  and  into  the 
hole  was  poured  or  grouted  cement,  which  at  once  hardened  and 
formed  the  pier.  If  it  was  desired  to  carry  the  pier  above  ground,  a 
frame  pattern  of  the  desired  size  was  used.  If  walls,  instead  of  piers, 
were  desired,  long  trenches  were  dug,  and  the  entire  underground 
foundations  of  buildings  were  made  from  cement.  In  the  same  way 
cellar  walls  were  built,  the  cement  foundation  trenches  being  carried 
below  the  cellar  floor,  and  from  there  upward  the  outside  of  the  cellar 
wall  was  formed  against  the  earth  and  the  inside  against  a  frame  box- 
ing. If  the  ground  excavated  was  liable  to  cave,  the  obvious  rem- 
edy was  to  shore  it  by  an  interior  structure.  From  the  use  of  cement 
piers  as  a  foundation  to  buildings,  it  was  to  be  expected  the  building 
art  would  naturally  advance  to  deeper  foundations,  in  the  shape  of 
piles. 

Such  advance  is  happily  illustrated  in  the  Journal  of  the  Royal 
Institute  of  British  Architects  for  1894.  Before  quoting  from  that 
article,  and  leaving  the  cement  art,  we  may  say  that  the  oil  and  gas 
drilling  art  had  thoroughly  developed  the  whole  subject  of  underground 
drilling,  and  the  casing  or  sheathing  of  drilled  holes  for  hundreds  and 
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indeed  thousands  of  feet  underground,  so  that  such  wall-protected 
hole  afforded  ingress  and  egress  for  drilling  tools,  sand  bailers,  fishing 
tools,  pump  rods,  and  also  for  the  location  within  such  casing  of  an 
inner  tubing,  which  cased  or  sheathed  a  hole  of  still  smaller  diameter 
beyond  where  the  casing  of  the  larger  dimension  ended.  The  general 
features  of  this  well-developed  drilling  art  are  outlined  in  a  decision 
in  this  circuit  in  1892,  reported  in  Masseth  v.  Palm  (C.  C.)  51  Fed. 
824.  Returning  to  the  article  in  question,  printed  and  illustrated  be- 
low, we  see  how  underground  cement  piers  were  made: 

"From  F.  De  J.  Clere  (F.),  Wellington,  N.  Z. 

"Though  Wellington,  N.  Z.,  is  one  of  the  best  situ-  ^^ 

ated  capital  cities  in  the  world  as  a  commercial  dis-  "* 

tributing  center,  It  has  had  the  great  drawback  of 
l)ossessing  but  little  level  land  for  building  purposes 
within  reasonable  distance  of  its  wharves  and  jetties. 
This  being  the  case,  reclamation  has  been  resorted  to, 
and  the  best  sites,  extending  over  many  acres,  were 
a  few  years  ago  covered  with  the  water  of  the  har- 
bor to  a  depth  of  from  12  to  15  feet.  The  material 
used  for  reclamation  was  loose  rock  and  clay  taken 
from  the  hillsides  in  the  vicinity,  and  offers  a  poor 
foundation  for  brick  buildings.  Generally  piles  of  Po- 
docarpus  totara  (a  very  lasting  timber)  have  been  driv- 
en to  a  solid  bottom  and  then  covered  with  concrete. 
Some  14  years  ago  the  acting  colonial  architect,  Mr. 
Burrows,  used  concrete  pilea  as  a  foundation  for  the 
Supreme  Court  building,  but  for  some  reason  or  anoth- 
er the  experiment  was  not  repeated,  until  a  few  months 
ago,  when  my  firm  again  used  the  same  materials  for 
the  foundation  of  a  four-floored  brick  warehouse  for 
Messrs.  Sharland  &  Co.  Whether  our  modus  operandi 
was  the  same  as  that  of  Mr.  Burrows  I  cannot  say ; 
but,  feeling  that  our  experience  might  be  of  service 
In  other  cases,  I  am  venturing  to  send  you  this  record 
of  the  matter.  The  building  we  were  to  erect  was  a 
wholesale  drug  store,  100  feet  long  by  40  feet  wide, 
and  having  three  floors!  above  the  ground,  the  walls 
being  of  brick  of  ordinary  thickness,  resting  on  a  good 
concrete  foundation,  which  rested  in  its  turn  on  con- 
crete piles.  The  'plant'  required  to  put  these  piles  in 
position  consisted  of  two  steel  'cylinders*  as  sketched, 
a  wooden  *dolly*  of  Australian  iron  bark,  an  ordinary 
derrick  and  25  cwt.  monkey,  and  donkey  engine  and 
winch,  and  for  each  pile  a  cast-Iron  shoe  (weighing  72 
pounds  each),  formed  as  shown  in  fig.  1. 

"After  excavating  for  the  concrete  footings  the  shoe 
of  the  pile  was  placed  In  position,  and  the  cylinder 
lowered  onto  It;  a  small  portion  of  sand  was  then 
thrown  In  to  form  a  cushion  for  the  *dolly,'  and  a 
'grummet,'  or  ring  of  rope,  was  placed  between  the  top 
ring  on  the  *dolly'  and  the  top  of  the  cylinder,  in  or- 
der to  prevent  the  jar  burring  the  latter.  The  whole 
pile  was  then  driven  In  the  ordinary  way  two  feet 
into  the  solid  original  bottom  of  the  harbor,  and  the 
•dolly*  withdrawn  from  the  cylinder  and  the  next 
cylinder  driven.  The  first  cylinder  was  then  pumped 
dry  and  filled  with  concrete,  and  by  means  of  a  rope 
passing  through  blocks  hung  above  it,  and  carried  to  winch  of  donkey  engine, 
the  cylinder  was  drawn,  and  the  semi-liquid  concrete  left  In  the  ground  In  the 
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shape  of  a  pile  about  13  Inches  In  diameter.  The  second  cylinder  was  then 
treated  In  the  same  way.  The  piles  In  the  long  stretches  of  walling  were 
spaced  about  three  feet  apart  and  arranged  as  in  Fig.  2 ;  but  when  they  had 
to  be  closer  we  found  It  necessary  to  leave  the  cylinders  In  the  ground,  as  the 
power  at  the  contractor's  disposal  was  not  sufficient  to  draw  them  out  of  the 
lightly  compressed  soil. 

"These  cylinders,  having  to  be  driven  only  once, 
■        were  made  of  thinner  material  than  the   rest.     It 
^  should  be  noted  that  as  the  concrete  had  to  spread  out 

as  the  cylinder  was  drawn,  a  12-foot  long  cylinder  was 
Q  Q       required  to  make  a  10-foot  long  pile ;  and  I  would  here 

— i— »        note  that  the  reason  why  the  second  cylinder  was  drlv- 
3n«.  %  en  before  the  first  one  was  drawn  was  In  order  to  pre- 

vent the  soft  concrete  In  the  latter  from  being  dam- 
aged by  the  pressure  of  the  second  cylinder. 

"The  stuff  used  for  the  reclamation  being  porous,  we  found  that  the  tide 
rises  and  falls  In  the  trenches  as  In  the  harbor ;  hence  the  necessity  of  pump- 
ing out  the  cylinders,  and  it  was  very  noticeable  that  at  high  tide  the  cyl- 
inders were  much  more  easily  drawn  than  at  low.  The  number  of  piles  driv- 
en in  a  day  averaged  seven."   - 

From  this  article,  which  was  in  substance  republished  in  this  country 
in  the  Engineering  Record  of  December  29,  1894,  it  will  be  seen  that 
the  driving  of  holes  for  subterranean  piles,  the  leaving  in  the  hole 
of  a  therewith  driven  casing,  or  the  withdrawing  of  the  same  and 
the  filling  of  the  hole  or  casing  with  cement,  was  a  well-understood  and 
successful  practice  in  the  art.  Nor  was  the  art  confined  to  land.  It 
was  a  common  practice  to  build  cement  piers  in  water  as  a  support 
for  bridges,  wharves,  and  the  like,  by  first  constructing  a  cofferdam, 
pumping  the  water  therefrom  and  constructing  a  cement  pier  within 
the  cofferdam. 

So  also  the  use  of  submarine  piles  was  well  developed,  as  will  be 
seen  by  reference  to  Queensland  patent  No.  1,025  of  1890,  granted 
to  French  for  "improvements  in  the  construction  of  piles  and  mode  of 
driving  hollow  piles  and  the  formation  of  concrete  pillars  thereby." 
In  his  specifications,  the  patentee  states  his  invention  relates  to  piles 
used  either  on  land  or  water  and  that  his  "invention  consists  essentially 
in  a  hollow  pile  having  a  strong  ipetal  shoe,  and  although  many  forms 
of  piles  may  be  adopted,  the  principle  remains  the  same,  and  by  describ- 
ing one  form  of  pile,  other  forms  will  be  readily  understood.'*  French's 
drilling  device  was  a  conical-shaped,  cast-iron  shoe  with  a  hollow  cup  on 
its  upper  side,  on  the  bottom  of  which  hollow  the  driving  stem  or 
"dolly"  struck.  To  this  shoe  the  sheet  iron  cylinders  are  attached  in  one 
of  several  suggested  ways,  and  as  it  receives  the  impact  of  a  monkey 
or  weight  dropped  from  the  ordinary  pile  driving  derrick,  the  shoe, 
accompanied  by  the  attached  casing,  is  driven  into  the  ground.  "When 
driven  to  a  desired  depth,  the  'dolly'  is  withdrawn  and  the  pile  filled 
up  with  concrete."  It  will  thus  be  seen  that  French's  construction  left 
both  the  casing  and  the  pointed  shoe  in  the  ground,  where  they  be- 
came a  part  of  the  pile,  while  in  Clere's  device  the  shoe  and  the  cas- 
ing could  be  left  in  the  ground,  or  the  casing  could  be  withdrawn  and 
nothing  left  in  the  ground  but  the  pointed  shoe.  Upon  his  device  the 
broad  claim  was  given  to  French  for  "the  formation  of  concrete  pillars 
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by  means  of  hollow  tubing  or  casing  driven  in  the  manner  hereinbefore 
described,  which  when  driven  are  afterwards  filled  up  with  concrete." 

From  this  it  will  be  seen  that  the  preliminary  driving  of  holes  in 
the  ground  as  a  location  for  subsequently  locating  piles  was  well  un- 
derstood, and  the  use  of  cement  as  a  filling  for  such  holes  was  also 
imderstood  and  practiced.  In  this  developed  state  of  the  art,  the  pres- 
ent patentee,  Shuman,  applied  for  the  patents  here  involved.  They 
are  divisional  applications — No.  739,268,  granted  September  15,  1903, 
being  for  a  process  of  making  concrete  piles,  claims  1,  3,  9,  and  10 
being  here  involved;  No.  733,288,  granted  July  7,  1903,  being  for 
a  removable  pile  for  forming  concrete  piling,  claims  5  and  9  being  here 
involved.  A  study  of  these  patents  shows  that  in  process,  drilling 
means,  or  cement  piles  in  place,  Shuman  disclosed  nothing  novel.  His 
pile,  when  in  place,  was  simply  the  solidified  cement,  which  hardened 
in  the  hole  made  by  French  and  Clere.  The  hole  in  which  he  placed 
his  cement  was  no  different  from  theirs,  the  casing  could  be  withdrawn, 
left  in  for  part  of  the  depth,  or  for  all  of  it.  In  all  three  the  method 
of  pouring  in  the  cement  was  the  same. 

As  we  have  said,  the  disclosures  in  the  patent  are  simply  of  things 
well  known  in  the  art.  For  example,  he  says  his  invention  relates  to 
"that  method  of  forming  piles  of  cement  or  concrete  which  consists 
in  first  driving  a  preparatory  pile  into  the  ground,  then  withdrawing 
said  preparatory  pile,  and  then  filling  the  opening  formed  thereby 
with  concrete  or  cement  in  fluid  or  plastic  form,  which  when  it  be- 
comes set  forms  the  permanent  pile."  His  stem  or  "dolly,"  which  he 
calls  a  preparatory  pile,  "is  in  the  form  of  a  metal  tube,  although  it 
may  be  a  solid  pile  of  wood  or  metal."  This  stem  is  "provided  at 
the  tc^  with  a  suitable  driving  head  Z  and  at  the  bottom  with  a  point 
^,  which  in  the  present  instance  is  detachable  from  the  pile."  The 
point  is  "also  of  so  much  greater  diameter  than  said  pile  1  that  there 
is  no  likelihood  of  the  latter  coming  into  contact  to  any  material  ex- 
tent with  the  walls  of  the  opening  formed  by  driving  the  pile,"  and 
"the  withdrawal  of  the  pile  is  also  facilitated,  since  such  withdrawal 
is  not  interfered  with  by  frictional  hold  of  the  earth  upon  the  pile." 
The  stem  and  the  casing  combine  to  prevent  "access  of  water  or  silt 
to  the  opening  formed  on  said  preparatory  pile  in  the  firm  ground 
beneath  or  for  preventing  the  caving  in  of  the  walls  of  the  opening 
when  the  latter  is  being  formed  in  unstable  ground.  The  specification 
further  says: 

••When  the  desired  depth  of  opening  has  been  formed,  the  pile  1  can  be  with- 
drawn, leaving  the  point  S  at  the  bottom  of  the  opening." 

The  point  may  be  either  attached  to  the  stem,  in  which  case  it  can 
be  withdrawn,  it  can  be  unattached  to  the  stem,  or  it  can  be  rivetted 
to  the  casing,  in  which  latter  event  it  will  remain  in  the  hole.  The 
specification  closes  with  this  statement: 

"I  prefer  in  all  cases  to  remove  the  cofferdam  casing  from  the  opening  after 
the  withdrawal  of  the  preparatory  pile,  so  that  the  concrete  of  which  the  per- 
manent pile  is  composed  will  directly  engage  the  earthy  walls  of  the  opening. 
Such  withdrawal  of  the  cofferdam  casing  is  permitted,  even  when  the  nature 
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of  the  ground  Is  unstable,  by  first  filling  the  concrete  Into  the  lower  end  of 
the  cofferdam  and  then  withdrawing  the  latter,  either  slowly  and  continuously, 
or  intermittently,  a  little  at  a  time,  so  as  to  permit  the  concrete  to  fiow  out 
from  the  lower  end  of  the  cofferdam  into  the  opening  above  the  point  S ;  sufii- 
cient  head  of  concrete  being  always  maintained  in  the  lower  end  of  the  coffer- 
dam to  prevent  any  caving  in  of  the  walls  of  the  (^;>enlng  as  said  cofferdam  i» 
withdrawn." 

To  our  mind,  it  is  clear  that  in  none  of  these  statements  is  any  pat- 
entable difference  or  advance  over  French's  and  Clere's  practices 
shown.  The  main  difference  is  the  point  of  engagement  between  the 
stem  end  and  the  cast-iron  driving  shoe.  In  French  the  upper  side 
of  the  shoe  is  cup-shaped,  and  in  this  cup  the  stem  enters  and  strikes 
on  the  cup  bottom.  Thus  French  in  his  patent  says  his  shoe  is  **a  cast- 
iron  shoe  D  pointed  like  a  Paliser  shell  and  slightly  larger  than  the 
pile  at  its  greatest  diameter."  In  Clere*s  device  the  shoe  is  cup-shaped 
also,  and  the  stem  or  "dolly"  enters  this  cup  and  strikes  the  bottom; 
a  thin  layer  of  sand  being  thrown  in  to  cushion  the  blow.  In  Shuman 
there  is  a  reversal  in  these  engaging  elements ;  the  cup  or  hollow  be- 
ing placed  in  the  stem  and  a  shoulder  raised  on  the  solid  shoe  adapted 
to  enter  the  hollow  of  the  engaging  stem.  That  this  construction  is 
mechanically  better  than  Clere  or  French  is  apparent  The  shoe,  be- 
ing subjected  to  the  driving  blow,  is  the  part  under  greatest  strain. 
Putting  a  deep  hollow  in  such  cast-iron  shoe  necessarily  weakened  it. 
Clere  recognized  this,  and  minimized  it  by  a  slight  layer  of  sand  to 
deaden  the  jar  of  the  stem  blow.  By  transposing  the  engaging  ele- 
ments, and  placing  his  cup  cavity  in  the  stem,  and  thus  substituting 
a  solid  for  a  hollowed  point,  Shuman  made  a  mechanical,  but  not  an 
inventive,  improvement.  Indeed,  we  are  satisfied  that,  had  the  patent 
authorities  been  advised  of  the  state  of  the  working  art,  as  shown 
by  French  and  Clere,  Shuman's  patents  would  never  have  been  granted. 

We  are  therefore  constrained  to  hold  the  claims  before  us  are  in- 
valid, and  to  remand  the  case  to  the  court  below,  with  directions  to 
enter  a  decree  dismissing  the  bill. 
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(230  Fed.  753) 

THE  CELTIC  CHIEF. 

(Circuit  Ofturt  of  Appeals,  Ninth  Circuit    January  10,  1916.) 

No.  2426. 

1.  Salvage  ^=>21 — Right  to  Compensation— Fobfeitubb. 

A  tug  went  to  the  assistance  of  a  steamship  stranded  on  a  reef  outside 
the  harbor  of  Honolulu,  and  for  more  than  50  hours,  most  of  the  time 
with  other  vessels,  pulled  constantly,  rendering  valuable  service  in  pre- 
venting the  swell  from  driving  the  stranded  ship  further  on  the  reef. 
At  the  end  of  that  time  she  refused  the  request  of  the  master  of  the  ship 
to  give  her  place  to  a  larger  vessel,  and  her  hawser  was  cut  and  she  was 
discharged  from  further  service,  but  continued  to  stand  by.  Held  that 
while,  she  was  properly  discharged  for  refusing  to  give  up  her  place,  she 
did  not,  because  of  such  refusal,  forfeit  her  right  to  compensation  for  the 
service  rendered. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent  Dig.  §§  48-51 ;  Dec.  Dig. 
<S=>21.1 

2.  Salvage  ^=»27 — Amount  op  Compensation— Releasing  Stranded  Steam- 

ship. 

Another  vessel  owner,  which  employed  in  all  four  vessels  In  assisting 
the  steamship,  three  of  the  aggregate  value  of  $240,000,  with  crews  of  97 
men,  being  used  at  the  same  time  in  pulling  and  in  lightering  365  tons 
of  cargo,  held  entitled  to  a  salvage  award  of  $12,500,  in  addition  to  extra 
expenses;  the  value  of  the  ship  and  cargo  salved  being  about  $135,000, 
and  the  service  extending  over  the  greater  part  of  three  days  and  nights, 
but  not,  owing  to  tine  weather,  being  attended  with  any  great  danger.  An- 
other company,  which  employed  in  all  five  smaller  vessels,  of  the  aggre- 
gate value,  with  their  equipment  of  about  $20,000,  held  entitled  to  an 
award  of  $6,500 ;  the  total  amount  of  salvage  awarded,  in  addition  to  ex- 
penses, being  $19,500. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  §§  65,  66;  Dec.  Dig. 
«=»27.] 

3.  Salvage  ^=>21 — Right  to  Compensation— Forfeituee  by  Misconduct. 

The  fact  that  the  manager  of  the  company  which  owned  the  latter  ves- 
sels, who  was  also  the  principal  stockholder  and  in  charge  of  their  work, 
knew  that  the  ship  was  moving  some  two  hours  before  she  came  clear,  but 
did  not  tell  her  captain,  who,  with  others,  was  in  the  cabin,  for  the  rea- 
son that  he  wished  his  vessels,  which  were  the  only  ones  then  pulling,  to 
have  the  credit,  and  the  fact  that  he  expressed  the  hope  that,  when  the 
ship  came  clear,  she  would  bump  a  foreign  naval  cruiser  which  had  re- 
luctantly come  to  her  assistance  and  was  directly  astern,  it  appearing  that 
no  injury  resulted  therefrom,  held-  not  sufficient  to  deprive  his  company 
of  the  light  to  a  salvage  award  for  the  services  of  its  vessels,  which  were 
distinctly  meritorious  and  effective. 

[fid.  Note.— For  other  cases,  see  Salvage,  Cent.  Dig.  {{  48-51 ;  Dec.  Dig. 
€=>21.] 

Ross,  Circuit  Judge,  dissenting  in  part. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii ;  Chas.  F.  Clemons,  Judge. 

Suits  in  admiralty  for  salvage  by  the  Inter-Island  Steam  Naviga- 
tion Company,  Limited,  owner  of  the  steamers  Helene,  Mikahala,  Like- 
like,  and  Mauna  Kea,  for  itself,  the  officers  and  crews  of  said  steam- 
ers, and  other  servants  of  said  owner,  by  the  Miller  Salvage  Company, 
Limited,  owner  of  other  vessels,  and  by  the  Matson  Navigation  Com- 
pany, owner  of  the  tug  Intrepid,  for  itself  and  the  officers  and  crew 

^=>For  other  cases  see  same  topio  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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of  said  tug,  against  the  British  steamship  Celtic  Chief,  John  Henry, 
master  and  claimant.  Decrees  for  libelants,  and  claimant  appeals. 
Modified  and  affirmed. 

Hohnes,  Stanley  &  Olson,  of  Honolulu,  T.  H.,  and  E.  B.  McClana- 
han  and  S.  H.  Derby,  both  of  San  Francisco,  Cal.,  for  appellants. 

W.  O.  Smith  and  L.  J.  Warren,  both  of  Honolulu,  T.  H.,  and  Charles 
P.  Eells  and  W.  H.  Orrick,  both  of  San  Francisco,  Cal.,  for  appellees 
Inter-Island  Steam  Nav.  Co.  and  Matson  Nav.  Co. 

Philip  L.  Weaver  and  J.  Alfred  Magoon,  both  of  Honolulu,  T.  H., 
for  appellee  Miller  Salvage  Co.,  Limited. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge  (concurring  in  part  and  dissenting  in  part). 
These  are  salvage  causes,  consolidated  and  tried  together  in  the  court 
below,  and  so  submitted  here.  All  of  the  libels  were  filed  against 
the  British  ship  Celtic  Chief,  her  cargo  and  freight — the  original  libel 
of  the  Inter-Island  Steam  Navigation  Company,  Limited,  claiming  $35,- 
000,  that  of  the  Miller  Salvage  Company  claiming  $20,000,  and  that 
of  the  Matson  Navigation  Company  claiming  $15,000  for  the  salvage 
services  alleged.  Subsequently  the  Inter-Island  Company  reduced  its 
claim  to  $25,000,  and  the  Matson  Company  reduced  its  claim  to  $10,- 
000.  Each  of  the  libelants  conceded  that,  in  addition  to  its  own  efforts 
in  the  alleged  salvage  operations,  "some  very  slight  assistance"  was 
rendered  the  distressed  ship  by  the  German  cruiser  Arcona,  in  whose 
behalf  no  claim  for  compensation  was  made. 

The  evidence  and  the  findings  of  the  trial  court  show  these,  among 
other,  facts: 

That  about  2 :30  o'clock  in  the  morning  of  December  6,  1909,  which 
was  Sunday,  the  Celtic  Chief,  bound  from  Hamburg,  Germany,  to 
Honolulu,  with  a  cargo  mainly  of  fertilizer,  and  a  small  quantity  of 
general  merchandise,  ran  aground  on  a  shore  reef  about  half  a  mile 
to  the  westward  of  the  channel  entrance  to  the  harbor  of  Honolulu. 
Her  master,  Capt.  Henry,  knew  nothing  of  the  Hawaiian  waters,  and 
in  approaching  the  harbor  the  previous  evening  was  warned  by  the 
harbor  pilot,  Capt.  Macaulay,  that  he  was  too  close  to  a  reef,  which 
advice  being  unheeded,  the  pilot  at  once  boarded  the  ship  and  offered 
the  captain  further  advice  in  respect  to  his  entry,  which  was  also  dis- 
regarded, resulting  in  the  ship  running  lightly  aground  on  the  reef 
about  9  o'clock  that  night,  where  she  remained  until  2  o'clock  the  fol- 
lowing morning,  when  an  off-shore  breeze  arose,  in  which  the  captain 
endeavored  to  make  the  open  sea,  but  the  breeze  dying  down  left 
the  ship  in  about  the  same  position  as  before.  The  reef  there  runs 
east  and  west  in  ledges  of  coral  rock,  the  outer  ledge  arising  abruptly 
out  of  deep  water  and  extending  back  in  a  northerly  direction  on  a 
plane  of  very  slight  grade  for  about  1,000  feet  to  another  ledge  from 
2  to  4  feet  higher,  the  surface  of  the  outer  ledge  presenting  patches  of 
sand  interspersed  with  hummocks  of  outcropping  coral,  some  of  them 
of  boulder  size.  The  sea  bottom  at  the  place  mentioned  shows  super- 
ficially more  sand  than  coral;   the  dominant  character  of  the  reef 
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being  coral  rock,  somewhat  sharp  and  of  some  degree  of  hardness, 
but  at  its  surface  not  hard  enough  to  withstand  grinding  under  the 
moving  weight  of  such  a  vessel  as  the  Celtic  Chief. 

The  air  continued  calm  until  about  daybreak  of  Monday,  when  a 
light  southeasterly  breeze  prevailed,  instead  of  the  northeast  trade 
winds  which  blow  most  of  the  year;  but  there  were  indications  of  a 
"kona,"  which  is  a  period  of  southerly  winds  likely  to  blow  strong  and 
steady  for  several  days,  not  uncommonly  developing  into  a  protracted 
gale.  A  considerable,  but  by  no  means  extraordinary,  swell  was  strik- 
ing the  ship  on  her  starboard  quarter,  and  a  current  of  from  1  to  3 
knots  per  hour  was  running  more  directly  against  her  starboard ;  that 
is  to  say,  the  cturent  running  more  from  east  to  west  and  the  swell 
more  from  south  to  north,  the  former  more  parallel  with  the  reef,^ 
the  latter  more  at  a  right  angle  with  the  reef.  The  southerly  swell 
continued  throughout  the  stranding  of  the  ship,  varying  in  height  to 
an  average  maximum  of  about  8  feet.  The  swell  broke  on  the  reef 
somewhat  further  in  than  the  ship. 

Signal  lights  of  distress  were  burned,  but  brought  no  relief.  After 
daylight,  however,  and  about  6:30  Monday  morning,  a  laimch  called 
the  Huki-Huki  appeared,  and  with  a  new  4-inch  manila  hawser  pulled 
on  the  stern  of  tfie  ship  for  about  an  hour  and  then  withdrew.  For 
that  service  no  claim  has  been  made.  About  a  half  an  hour  afterwards 
the  Matson  Navigation  Company's  tug  Intrepid  appeared  and  offered 
her  services  to  the  ship  for  $20,000,  which  demand  was  then  reduced 
to  $10,000,  and  subsequently  she  commenced  the  rendering  of  her 
services  without  any  agreement  as  to  compensation.  She  gave  the 
ship  a  12-inch  manila  hawser  about  100  feet  long,  with  a  1%  inch 
steel  wire  about  300  feet  long  attached  to  it,  making  a  line  of  about 
400  feet  in  length,  by  means  of  which  the  tug,  from  her  position  al- 
most astern  of  the  ship,  pulled  more  or  less  continuously  until  noon 
of  the  following  Wednesday.  The  gross  tonnage  of  the  tug  was  123, 
net  55,  and  her  engines  were  of  350  horse  power.  She  carried  12 
men,  including  her  master,  and  her  line  was  attached  to  the  ship's  star- 
board quarter. 

When  the  first  assistance  came,  the  ship  lay  heading  in  a  north- 
easterly direction,  making  an  angle  of  about  45  degrees  with  the  reef, 
with  her  stem  on  its  outer  edge  and  her  bow  free,  her  starboard  an- 
chor down.  As  the  current  and  swell  inclined  to  move  the  ship  fur- 
ther on  the  reef  and  into  a  broadside  position,  and  as  her  starboard 
anchor  had  comparatively  little  holding  power,  from  the  small  amount 
of  chain  which  was  out  and  which  could  be  put  out  with  safety  as  she 
lay,  it  was  decided  by  the  master  and  by  Capt.  Macaulay,  the  pilot,  who 
remained  on  board  throughout  and  was  the  master's  chief  counselor 
during  the  stranding,  to  be  of  great  advantage  to  get  the  ship  at  right 
angles  to  the  reef,  so  as  to  receive  the  sea  as  much  as  possible  right 
astern.  Accordingly,  the  starboard  anchor  was  taken  up,  and  with  the 
tug  and  the  launch  holding  her  stern  the  ship  swung  around  to  the 
desired  position,  her  head  pointing  northerly,  which  position  was  main- 
tained until  she  came  off  tihe  reef  at  12 :20  o'clock  Thursday  morning. 

From  the  moment  of  touching  the  reef  until  the  arrival  of  the  In- 
trepid the  ship  was  gradually  altering  her  position,  being  carried  f or- 
145C.C.A.— 6 
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ward  by  the  swell ;  her  tendency  being  toward  a  position  broadside  to 
the  reef.  After  taking  the  tug's  line  her  position  on  the  reef  was  eas- 
ier, but  in  spite  of  the  efforts  of  the  tug  and  of  the  vessels  of  the  In- 
ter-Island Steam  Navigation  Company,  Limited,  which  shortly  after- 
wards arrived,  she  kept  gradually  going  in  during  Monday,  until  on 
that  night  she  was  aground  for  her  whole  length,  and  moved  about  6 
feet  further  in  on  Tuesday.  By  Wednesday  morning  her  forward 
movement  had  ceased.  In  this  forward  movement  she  had  been  car- 
ried fully  70  feet.  Around  her,  the  water  forward  was  16  feet,  amid- 
ships 18  feet,  and  aft  19  feet;  her  draft  laden  to  the  water  line,  as 
she  was  on  her  voyage,  being  20  feet  10  inches  forward  and  21  feet 
aft. 

The  first  of  the  Inter-Island  Company's  vessels  that  came  to  the 
rescue  was  the  Mauna  Kea,  which  arrived  about  10 :30  Monday  morn- 
ing; its  steamer  Mikahala  coming  about  a  half  hour  later.  Both  passed 
lines  to  the  ship  on  their  arrival — ^the  Mauna  Kea  a  new  12-inch  manila 
hawser  of  about  600  feet  in  length  through  the  ship's  port  quarter 
wharfing  chock  and  made  fast  around  the  mizzenmast,  and  the  Mika- 
hala a  new  8-inch  manila  hawser  through  the  ship's  starboard  quarter 
chock  to  strong  iron  bitts  on  the  main  deck  of  liie  ship.  The  Mika- 
hala's  line  was  attached  to  a  bridle  (or  double  line)  running  in  through 
the  steamer's  midship  chocks,  port  and  starboard.  On  Wednesday  the 
Mikahala  ran  a  second  line  of  the  same  kind  and  size  from  her  port 
chock  amidship  to  the  same  point  of  attachment  on  the  Celtic  Chief 
as  her  first  line,  and  the  Mikahala  pulled  by  use  of  her  propellers  al- 
most continuously  thereafter  until  the  Celtic  Chief  was  floated,  having 
out  about  400  feet  of  towing  line  and  her  port  anchor  down  about 
two  points  east  of  the  ship's  stern,  with  about  30  fathoms  of  chain  in 
about  5  fathoms  of  water,  the  purpose  of  her  anchor  being  principally 
to  maintain  her  in  position.  Her  bearing  from  the  ship  was  southeast 
by  east.  The  gross  tonnage  of  the  Mikahala  was  444,  net  354,  and 
her  engines  were  404  horse  power.  She  carried  a  crew  of  35  men, 
besides  her  master,  and  the  effective  thrust  of  her  propeller  was  about 
297  tons,  both  tied  up  and  running  free. 

On  her  arrival  the  Mauna  Kea  dropped  anchor  off  her  port  quarter, 
put  a  heavy  and  steady  strain  on  her  line,  and,  after  several  hours'  pull- 
ing, parted  it  at  the  ship's  quarter  chock.  The  line  was  again  made 
fast,  and  the  steamer,  going  full  speed  ahead  in  a  quick  jump,  broke 
it  a  second  time,  pulling  so  hard  as  to  make  a  1%-inch  dent  in  the  steel 
mast  to  which  the  line  was  fast.  Again  she  ran  her  line  to  the  ship, 
and  pulled  until  7  o'clock  Tuesday  morning,  when  she  left  to  make  her 
regular  scheduled  run  to  Hilo  with  mail,  passengers,  and  freight,  and 
her  place  and  towing  line  were  taken  at  about  the  same  time  Tuesday 
morning  by  the  Inter-Island  vessel  Helene.  The  Mauna  Kea's  ton- 
nage was  gross  1,566,  net  940,  and  her  horse  power  2,400.  The  ef- 
fective thrust  of  her  propellers  was  over  12  tons,  both  tied  up  and 
running  free,  and  her  crew  consisted  of  60  men,  besides  her  master. 
During  the  time  of  her  pulling  her  position  was  southward  and  a  little 
to  the  westward  of  the  stranded  ship,  and  during  all  of  such  time  there 
was  a  good  strain  upon  her  line. 
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The  Helene  took  position  635  feet  from  the  Celtic  Chief,  placed 
her  2,000-pound  anchors  for  the  special  purpose  of  effective  heaving 
on  her  anchor  chains,  in  addition  to  pulling  by  her  propellers,  having 
90  fathoms  of  chain  out  from  her  starboard  anchor,  and  60  fathoms 
from  her  port  anchor,  these  anchors  being  two  or  three  points  apart. 
Her  12-inch  line  was  not  only  itself  fast  to  the  vessel,  but  was  also 
attached  thereto  by  a  bridle.  Her  gross  tonnage  was  618,  net  392,  and 
her  horse  power  470.  The  useful  or  effective  thrust  of  her  propeller 
was  3.11  tons  tied  up  and  3.26  running  free;  her  crew  consisting  of 
31  men,  besides  her  master. 

At  noon  on  Wednesday  the  Inter-Island  Company's  steamer  Likelike 
laid  out  her  anchor  ahead  about  two  points  off  the  ship's  stern,  and 
passed  to  the  ship  an  8-inch  manila  hawser,  which  was  made  fast 
through  the  port  quarter  hawse  pipe  to  bitts  on  the  main  deck.  The 
Likelike's  tonnage  was  gross  374,  net- 214,  and  her  engines  were  of 
340  horse  power.  The  useful  or  effective  thrust  of  her  propeller  was 
about  2.5  tons,  both  tied  up  and  running  free,  and  her  crew  consisted 
of  28  men,  besides  her  master. 

Monday  morning,  at  about  7:30  or  8  o'clock,  the  libelant  Miller 
Salvage  Company,  Limited,  through  its  principal  owner,  Capt.  Miller, 
offered  its  services,  without  agreement  as  to  compensation,  and  about 
10  o'clock  of  that  day  its  schooner  Concord,  its  gasoline  motorboat 
Mokolii,  and  its  steamship  James  Makee  arrived,  were  moored  along- 
side the  Celtic  Chief,  and  the  lightering  of  her  cargo  began;  steve- 
dores passing  out  by  hand  bags  of  fertilizer  directly  into  those  vessels. 
After  noon  of  Monday  the  Miller  lighter  Kaimiloa  was  also  brought 
out  and  similarly  employed.  The  Miller  Company's  men  continued 
such  lightering  imtil  2 :30  a.  m.  of  Tuesday,  by  which  time  they  had 
taken  out  239  tons  of  fertilizer,  which  was  carried  to  the  wharf  and 
discharged.  Tuesday  afternoon  Capt.  Miller  brought  a  5-ton  anchor, 
which  he  first  placed  in  a  position  from  which  it  could  not  be  used,  but 
finally  laid  it  astern  of  the  Celtic  Chief,  and  connected  it  with  the  ship 
through  the  starboard  after  chock  by  powerful  lines  and  a  system  of 
triple  purchase  tackles  rigged  on  the  deck  of  the  ship,  and  worked  most 
of  the  time  from  the  ship's  duplex  capstan  with  16  men  at  the  bars, 
and  occasionally  by  the  ship's  winch.  These  lines  consisted  of  a  new 
2%-inch  steel  wire  cable  attached  to  the  anchor  and  a  new  12-inch 
manila  hawser  shackled  to  this  wire  at  about  30  feet  from  the  ship's 
stem;  the  manila  line  being  reinforced  by  a  double  piece  of  1^4- 
inch  steel  wire.  The  large  manila  line  was  attached  to  the  system  of 
three  tackles,  through  the  first,  second,  and  third  triple  blocks  of  which 
ran,  respectively,  7-inch,  5-inch,  and  3^-inch  falls  of  new  manila 
rope.  The  Miller  anchor  lay  about  900  or  more  feet  almost  directly 
astern  of  the  Celtic  Chief  and  a  little  to  the  starboard.  The  Miller 
Company  employed  under  Capt.  Miller  from  45  to  60  men,  most  of 
them  working  overtime  from  5  to  11  hours,  in  addition  to  a  full  day 
on  Tuesday  and  Wednesday,  and  in  addition  to  a  three-quarter  day 
on  Monday.  Besides  the  vessels  named  a  small  gasoline  launch,  the 
Elizabeth,  was  used  in  that  company's  operations. 
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At  the  request  of  the  master  of  the  Celtic  Chief  the  Inter-Island 
Company's  superintendent,  Capt.  Haglund,  began  lightering  the  ship 
at  about  11  o'clock  Tuesday  morning,  working  at  the  main  hatch  until 
noon,  and  after  1  o'clock  at  both  the  main  hatch  and  the  after  hatch 
with  an  increase  of  men,  continuing  all  that  afternoon  and  evening, 
and  until  2  o'clock  Wednesday  morning.  Men  from  the  crews  of 
the  Mikahala  and  Helene,  and  extra  stevedores,  about  100  in  all,  were 
thus  employed.  About  6  a.  m.  lightering  was  resumed,  and  continued 
until  about  1 1 :30  p.  m.,  or  shortly  before  the  ship  was  free.  At  about 
noon  of  Wednesday  a  floating  donkey  hoist  was  moored  by  an  anchor 
and  lay  opposite  the  main  hatch  of  the  port  side,  as  a  complement  to 
the  ship's  winch,  which  was  used  throughout,  but  which  was  inade- 
quate for  all  the  work  required.  The  Inter-Island  Company  took  out 
about  365  tons  of  cargo,  carrying  it  in  surf  boats  to  the  Inter-Island 
Company's  steamers,  whence  it  was  discharged  at  the  wharf.  At  noon 
of  Wednesday  the  cruiser  Arcona,  of  2,800  tonnage  and  8,200  horse 
power,  and  with  a  full  equipment  of  anchors  and  lines,  came  out  to 
assist  the  ship,  at  the  request  of  her  agent  and  of  the  British  consul. 
Monday  evening,  and  again  on  Tuesday,  she  had  been  called  upon  for 
aid,  but  her  commander  "did  not  relish  the  job,"  and  wanted  to  wait 
a  day  to  see  if  the  salving  agencies  at  work  were  not  successful  im- 
aided.  The  master  of  the  Celtic  Chief,  desiring  that  the  Arcona,  bc- 
because  of  her  great  power,  should  have  the  most  favorable  position 
(which  was  occupied  by  the  Intrepid),  requested  the  master  of  that 
tug  to  cease  towing,  so  that  his  line  could  be  cast  off,  but  he  refused 
to  yield.  The  ship's  master  then  sent  a  note  in  writing  to  the  same 
effect,  stating  as  his  reason  for  this  action  the  desire  "to  make  a  good 
berth  for  the  man  of  war,"  also  offering  to  take  the  tug's  line  "from 
some  other  part  of  the  ship" ;  but,  as  the  tug  still  stood  firm,  her  line 
was  cut  by  order  of  the  ship's  master.  The  Intrepid  then  made  room 
for  the  Arcona,  and  continued  to  lie  within  hailing  distance  in  case 
of  need,  though  informed  that  her  assistance  would  not  be  required 
further.  It  was  a  condition  imposed  by  the  commander  of  the  Arcona 
that  his  vessel  should  have  the  Intrepid's  position  astern  before  giv- 
ing any  aid. 

The  Arcona  dropped  her  port  anchor  dead  astern  of  the  Celtic  Chief 
and  a  little  outside  of  the  position  of  the  Helene.  After  having  parted 
her  first  line  of  manila,  which  appears  to  have  been  merely  a  mes- 
senger for  another  line,  she  passed  a  small  wire  line  of  her  own  to 
the  ship  and  started  ahead  at  increasing  speed.  The  wire  broke  almost 
4  immediately.  This  was  at  about  high  tide,  between  12  and  1  o'clock. 
'She  swung  around  to  her  anchor  and  drifted  with  the  swell  and  cur- 
rent down  rather  close  to  the  Helene.  She  hove  anchor,  and,  moving 
further  eastward  and  seaward,  dropped  her  port  anchor  again,  this 
time  directly  ahead  of  the  Mikahala's  bow  and  some  300  or  400  feet 
distant  therefrom.  Her  stern  was  then  on  a  line  directly  ahead  of 
the  Mikahala's  bow.  She  paid  out  more  chain  and  swung  westward 
toward  the  Helene  until  she  was  half  way  between  the  Helene  and  the 
Mikahala  and  seaward  of  them  a  little.  She  then  ran  a  wire  of  her 
own  and  took  (me  from  the  ship,  started  her  engine  ahead,  and  after 
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pulling  for  from  five  minutes  to  a  half  hour,  broke  the  ship's  wire  at 
about  3  o'clock.  She  then  attempted  for  several  hours  to  get  a  long 
wire  aboard  the  Celtic  Chief,  but  failed,  and  again  ran  two  wires,  us- 
mg  the  ship's  broken  wire,  which  had  been  spliced  and .  reinforced. 
Between  6  and  7  o'clock  she  had  finally  made  fast  and  proceeded  to 
"equalize"  the  wires  and  to  then  heave  in  on  her  anchor  chain,  not 
using  her  propellers  at  all.  She  kept  somewhat  of  a  strain  on  her 
anchor  chain  thereafter  until  the  ship  floated.  About  8  o'clock  she 
turned  on  her  two  large  searchlights,  which  afforded  a  favorable  con- 
dition for  the  salvage  operations  during  the  rest  of  the  evening. 
The  trial  court  said  in  the  course  of  its  opinion : 

•The  element  of  danger  was  clearly  present — ^not  the  danger  of  rough  weath- 
er, though  that  was  actually  imminent,  but  particularly  the  danger  of  the  ship's 
being  rapidly  pounded  to  pieces  on  the  coral  sea  bottom,  or  thrown  broadside  on 
the  reef,  as  the  testimony  shows  to  have  been  the  ease  with  other  ships  in  this 
vicinity.  She  bumped  considerably,  and  was  violently  shaken  when  lifted  by 
the  swells  early  in  her  stranding.  These  dangers  were  relieved  more  and  more 
as  the  salving  agencies  came  to  her  assistance.  It  does  not  take  long  for  a 
vessel  so  heavily  weighted  to  open  her  seams  when  lifted  and  dropped  upon  a 
resistant  sea  bottom,  the  time  of  destruction  being  dependent  upon  the  stress 
of  wind  and  wave,  and  that  the  weather  and  sea  conditions  were  so  favorable 
was  a  ludty  circumstance.  The  cargo  was  practically  all  of  a  character  perish- 
able on  exposure  to  sea  water.  The  fact  that  no  leak  resulted  in  these  three 
days  on  the  reef  flhows  how  effectively  her  early  bumping  was  checked.  It  will 
be  said  here  ouje  for  all  that  the  ship  was  saved  without  material  injury. 
There  was  danger  to  the  men  who  lightered  cargo  into  surf  boats — es- 
pecially the  Inter-Island  men.  The  case  was  a  different  one  from  that  of  Ught- 
ering  from  a  large  vessel  riding  at  anchor,  and  rising  and  falling  with  the 
swell,  but  to  some  of  the  men  presented  the  peril  of  working  in  a  small  boat 
close  to  a  solid  body  against  which  the  sea  was  pounding,  and  under  an  over- 
hanging sllQg  carrj^g  several  hundred  pounds*  weight  The  danger  to  the 
other  men  engaged  was  nothing  more  than  is  commonly  involved  in  a  seaman's 
or  stevedore's  work,  except,  of  course,  the  increase  of  danger  inherent  in  work- 
ing under  pressure  and  with  engines  and  appUances  strained  to  their  limit  of 
safety.  The  success  of  the  Ughtering  is  demonstrated  by  the  small  amount  of 
loss  in  the  Ughtered  cargo— <Mily  $1,441." 

The  court  below  also  made  findings  respecting  the  value  of  the  salved 
property  and  the  damage  thereto,  and  the  value  of  the  salving  agencies 
of  the  respective  libelants  and  their  length  of  service,  substantially 
as  follows: 

Value  of  the  Celtic  Chief,  $25,000;  conceded  value  of  the  cargo,  including 
the  freight  thereon,  $111,000,  less  $1,441,  the  damage  to  the  Ughtered  cargo, 
leaving  as  the  aggregate  value  of  the  property  salved,  $134,559. 

The  findings  reg^arding  the  values  of  the  Inter-Island  and  the  Miller 
vessels  are  as  follows: 

**Tbe  value  of  the  Inter-Island  vessels,  with  their  equipment,  and  the  length 
of  service  of  these  vessels,  according  to  their  own  witnesses,  are  as  foUows: 

**Mauna  Kea,  $326,000,  engaged  about  20  hours. 

^'Helene,  $100,000,  engaged  about  42  hours. 

**Mikahala,  $40,000,  engaged  about  62  hours. 

"Likelike,  $100,000,  engaged  about  12  hours. 

*The  expenses  of  the  Inter-Island  <H)erations,  exclusive  of  regular  salaries 
and  wages,  were  $3,561.77,  including  overtime  of  men,  extra  stevedores,  launch 
hire,  use  of  barge  and*  donkey  hoist,  extra  fuel,  loss  and  depreciation  of  ropes, 
lines,  and  anchor  chain  and  anchor.  Overtime  cost,  $456;  and  extra  steve- 
dores, $1,059. 
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'*The  highest  yaltie  of  the  Inter-Island  ships  engaged  at  any  one  time  was 
^65.000;   the  lowest,  $240,000. 

'The  values  of  the  Miller  vessels  engaged  weie^  according  to  Oaptain  Miller, 
as  follows : 

"Concord,  $3,000. 

"MokoUi,  $8,000. 

"James  Makee,  $15,000. 

"Kaimlloa,  $2,000. 

"Elizabeth,  $4,000. 

•The  value  of  the  Miller  anchor  and  tackle  was  $12,000.  The  aggr^nte  of 
these  values  is  $44,000.  The  values  were  shown,  by  comparison  with  tax  re- 
turns and  purchase  prices  and  other  data,  to  be  so  exaggerated  that  they  can 
be  safely  discounted  to  one-half  and  still  be  very  liberaL" 

The  court  below  made  no  finding  in  regard  to  the  value  of  the  In- 
trepid, which  was,  however,  admitted  to  be  $30,000. 

By  its  judgment  the  court  fixed  the  aggregate  value  of  the  services 
of  the  salvage  agents  to  be  $30,000,  and  deducted  therefrom  $500 
for  the  services  of  the  Arcona,  leaving  $29,500,  which  by  the  judg- 
ment was  apportioned  as  follows:  $4,000  to  the  Intrepid  and  her 
officers  and  men,  apportioned  in  a  certain  prescribed  way;  $8,000 
to  the  Miller  Salvage  Company,  Limited,  its  officers  and  men,  appor- 
tioned in  a  certain  prescribed  way ;  $17,500  to  the  Inter-Island  Steam 
Navigation  Company,  Limited,  apportioned  in  a  certain  prescribed  way, 
together  with  an  allowance  to  the  last-named  company  in  the  sum  of 
$2,046.77  for  expenses,  and  apportioning  the  taxable  costs  of  the 
proceeding  as  stated  in  the  judgment. 

.  It  is  contended  on  the  part  of  the  appellees  that  the  services  of 
the  Arcona  amounted  to  nothing;  that  after  her  first  lines  parted, 
without  any  effect  upon  the  stranded  ship,  her  propellers  were  not 
used  at  all  until  the  ship  was  floated,  and  that  the  lines  used  by  the 
cruiser  after  the  breaking  of  her  other  lines  were  never  taut,  but, 
on  the  contrary,  had  no  strain  upon  them,  and  that  she  did  not  move 
at  all  until  after  the  Celtic  Chief  was  floated  and  had  approached 
very  close  to  the  cruiser,  which  latter  then  got  out  of  the  way  by- 
means  of  her  propellers,  and  towed  the  ship  out  to  sea,  where  she 
turned  her  over  to  the  Mikahala,  which  towed  her  to  an  anchorage ; 
that  the  fact  that  the  ship,  in  coming  off  the  reef,  moved  towards  the 
Arcona,  does  not  warrant  the  claim  that  the  latter  had  any  part  in 
pulling  the  ship  off,  for  the  reason  that  she  would  naturally  have 
moved  that  way,  because  the  Inter-Island  steamers  were  pulling  from 
both  sides  of  the  stern  of  the  ship  and  balanced  each  other. 

That  might  possibly  be  true,  had  the  effective  power  of  the  latter 
boats  been  the  same;  but  in  view  of  their  difference  in  that  respect 
it  is  not  at  all  probable.  On  the  contrary,  the  fact  that  the  stem  of 
the  stranded  ship,  in  coming  off  the  reef,  was  drawn  towards  the 
Arcona,  gives  some  confirmation  at  least  to  the  testimony  on  behalf  of 
the  cruiser  that  her  towing  lines  were  at  the  time  and  for  hours  there- 
tofore had  been  taut,  and  is  in  support  of  the  finding  of  the  trial 
court  that  she  thus  rendered  some  effective  service  in  floating  the 
ship.  The  court  fixed  $500  as  the  value  of  that  service.  Accepting 
that  as  correct,  we  are  to  inquire  what  as  to  the  services  of  the  other 
salvors. 
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[1]  With  the  exception  of  the  launch,  in  behalf  of  which  no  com- 
pensation was  claimed,  the  Intrepid  was  the  first  vessel  to  offer  or 
render  any  assistance  to  the  stranded  ship.  It  was,  according  to  the 
evidence  and  findings,  the  Intrepid,  with  such  aid  as  the  launch  ren- 
dered, that  relieved  the  threatened  danger  of  the  ship  swinging  broad- 
side on  the  reef,  from  which  position  it  would  have  been  far  more 
difficult  to  have  removed  her,  if,  indeed,  it  could  have  been  done  at 
all.  And  that  the  danger  was  a  real,  present  one  appears,  not  only 
from  the  statement  of  the  master  of  the  ship,  but  from  the  testimony 
of  the  pilot,  Capt.  Macaulay,  whose  conduct  throughout  the  trouble 
very  justly  received  the  commendation  of  the  court  below.  And  that 
the  subsequent  hard  pulling,  at  times  at  least,  by  the  Intrepid  on 
the  stem  of  the  ship,  was  effective  in  preventing  her  from  going 
further  on  the  reef  than  she  actually  did  go,  is,  we  think,  very  likely. 
We  do  not,  therefore,  consider  the  award  of  $4,000  made  by  the  trial 
court  for  the  services  of  that  vessel  unreasonable  in  amount. 

It  is  contended,  however,  on  the  part  of  the  appellant,  that  the 
Intrepid  was  discharged  for  cause,  and  that  her  claim  for  salvage 
was  forfeited,  because  she  refused  to  agree  to  give  her  place  to  the 
cruiser  Arcona.  She  undoubtedly  was  discharged  by  the  master  of 
the  ship  because  of  such  refusal.  That  was  about  12:20  p.  m.  of 
Wednesday,  at  which  time  the  tug  had  been  pulling  from  about  7  a. 
m.  of  Monday,  and  she  thereafter  continued  to  stand  by,  offering  her 
services,  although  notified  that  they  would  not  be  needed.  It  is  urged 
in  behalf  of  the  latter  that  she  did  make  room  for  the  Arcona  by  mov- 
ing over  towards  one  of  the  vessels  of  the  Inter-Island  Company,  and 
thereby  left  sufficient  room  for  the  cruiser.  We  think,  however,  from 
the  record,  that  it  was  the  duty  of  the  tug  to  have  given  place  to  the 
Arcona  as  directed  by  the  master  of  the  stranded  ship,  and  that  the 
latter  was  entirely  justified  in  cutting  the  line  of  the  tug  and  dis- 
charging her.  Nevertheless,  in  view  of  all  of  the  facts  and  circum- 
stances, we  do  not  think  that  the  award  made  by  the  court  below  for 
the  services  of  the  Intrepid  actually  rendered  should  for  that  reason 
be  here  adjudged  forfeited. 

[2]  The  services  of  the  Inter-Island  Company's  vessels  appear  from 
the  evidence  and  from  the  findings  of  the  trial  court  to  have  been 
rendered  promptly  and  with  skill  under  the  direction  of  the  superin- 
tendent of  the  company,  Capt.  Haglund.  It  is  contended  on  the  part 
of  the  appellant  that  compensation  for  the  services  rendered  by  the 
Mauna  Kea  was  forfeited  by  reason  of  the  fact  that  prior  to  their 
being  effective  she  was  sent  upon  her  regular  run  between  the  islands 
by  the  superintendent  of  the  company,  and  the  Helene  substituted  in 
her  stead.  Before  leaving  she  had  been,  as  has  been  seen,  engaged 
in  pulling  on  the  stranded  ship  about  20  hours,  at  times  with  a  jerk, 
in  the  endeavor  to  move  her,  but  without  success.  It  must  be  re- 
membered that  throughout  the  salvage  operations  the  weather  was 
good,  and  that  while  there  was  a  considerable  swell,  with  the  likeli- 
hood of  strong  and  steady  southeasterly  winds,  and  the  possibility  of 
a  protracted  gale,  yet  nothing  of  the  sort  occurred,  and  in  view  of 
the  further  fact  that  there  were  numerous  other  vessels  immediately 
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available  to  render  the  necessary  aid  to  the  distressed  ship,  one  of 
which  was  almost  immediately  put  in  the  place  of  the  Mauna  Kea 
by  the  superintendent  of  the  Inter-Island  Company,  we  do  not  think 
that  the  latter  company  should  be  deprived  of  a  reasonable  compen- 
sation for  the  services  rendered  by  the  Mauna  Kea. 

The  claim  of  that  company  is  for  the  aggregate  value  of  the  serv- 
ices of  all  of  its  vessels  engaged  in  the  undertaking,  and  in  consider- 
ing what  is  a  just  sum  to  be  allowed  it  for  such  services  the  value 
of  the  vessels  engaged,  the  number  of  men  employed,  the  length  of 
time  consumed,  the  situation  and  value  of  the  salved  property,  and 
the  danger  attending  the  salvors  and  their  property  are  all  to  be  con- 
sidered. While  in  almost  all  salvage  operations  there  is  more  or  less 
danger  attending  the  salvors  and  the  salving  vessels,  there  appears  in 
this  case  to  have  been  no  imminent,  nor  indeed  any  great,  risk  of  any 
kind  to  any  of  them.  Indeed,  in  so  far  as  the  vessels  are  concerned, 
the  risk  seems  to  have  been  very  slight,  and  to  have  been  confined  to 
a  possible  collision  or  the  possible  fouling  of  propellers,  growing  out 
of  the  breaking  or  possible  breaking  of  a  line  or  lines.  The  weather 
was  good  and  the  sea  calm,  with  but  a  moderate  swell.  In  such  cir- 
cumstances the  risk  to  the  vessels  could  not  have  been  much.  And 
in  respect  to  the  danger  attending  the  boats  and  men  engaged  in  light- 
ering the  ship  it  is  manifest  from  the  evidence  in  the  case  and  from 
the  findings  of  the  court  that  the  danger  to  them  was  not  great.  The 
master  of  the  Helene,  which  did  a  part  of  the  lightering,  in  answer 
to  the  question : 

'^Referring  to  the  operations  of  the  boats  from  the  Mikahala  and  the  Helene 
In  lightering,  would  those  boats,  in  your  Judgment,  and  were  they,  in  any  posi- 
tion of  danger  in  those  operations,  in  your  judgment?" 

— said: 

"Not  in  extreme  danger.  They  were  in  more  or  less  danger  by  being  along- 
side of  the  vessel  by  reason  of  the  cargo  that  was  being  suspended  over  the 
sides  on  the  burthen  arms.  If  the  swells  happened  to  come  in  when  the  sling 
of  fertilizer  was  just  on  the  gunwale  of  the  boat,  if  it  got  in  the  rl^ht  position 
it  would  capsize  the  boat  Except  for  that,  I  do  not  think  there  was  any  dan- 
ger." 

The  measure  of  compensation  in  salvage  cases  depends  wholly  on 
the  circumstances  attending  the  services,  and  one  of  the  principaJ  in- 
gredients is  the  degree  of  peril  to  which  the  salvor  exposes  himself 
and  his  property.  In  the  present  case,  the  property  of  the  salvors 
not  having  been  in  much  danger,  too  much  eflFect  should  not  be  given 
to  its  value.  The  aggregate  value  of  that  of  the  Inter-Island  Company 
^'engaged  at  any  one  time"  was  fixed  by  the  court  below  at  $465,000; 
but  in  that  respect  the  court  was  in  error,  for  the  Mauna  Kea,  whose 
value  was  fixed  by  it  at  $325,000,  ceased  its  20  hours'  work  and  de- 
parted upon  or  just  prior  to  the  arrival  of  the  Helene  Tuesday  morn- 
ing. The  aggregate  value  of  the  three  remaining  vessels  of  the  Inter- 
Island  Company,  namely,  the  Helene,  Mikahala,  and  Likelike,  was 
$240,000. 

The  court  below,  as  has  been  seen  from  the  statement  of  the  case, 
allowed  the  Inter-Island  Company  $2,046.77  for  expenses  incurred  in 
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its  operations,  and  $17,500  for  the  services  rendered  by  its  vessels 
and  their  officers  and  men.  In  The  Flottbek,  118  Fed.  954,  964,  55 
C.  C.  A.  448,  458,  this  court,  after  quoting  from  its  previous  decision 
in  the  case  of  Simpson  v.  Dollar,  48  C.  C.  A.  663,  109  Fed.  814,  816, 
the  following: 

•*No  exact  criterion  can  be  found  for  estimating  the  amount  of  salvage  In 
any  case.  The  judgments  of  courts  must  necessarily  differ  as  to  the  precise 
amount  to  be  allowed  under  given  circumstances.  Where  there  has  been  no 
mistake  In  fact,  or  application  of  an  unwarranted  rule  of  compensation  in  ar- 
riving at  the  award,  and  the  amount  allowed  cannot  be  clearly  seen  to  be  in- 
appropriate, the  courts  on  appeal  have  been  reluctant  to  disturb  the  decision 
of  the  trial  court" 

— added : 

"But  the  appellate  courts  are  the  final  arbiters,  and  it  is  their  duty  to  de- 
cide the  question  fearlessly  and  impartially,  with  an  eye  single  to  reach  the 
ends  of  justice"— citing  The  Sirius,  6  C.  C.  A.  614,  57  Fed.  851;  The  Elmbank. 
16  C.  C.  A.  164,  69  Fed.  104,  109;  The  Haxby,  28  O.  C.  A.  33,  83  Fed.  715; 
The  Brandywine,  31  C.  C.  A.  187,  87  Fed.  652 ;  Ulster  S.  S.  Co.  v.  Cape  Fear 
Towing  &  Transportation  Co.,  36  C.  C.  A.  201,  94  Fed.  214,  219;  The  New 
Camelia,  44  O.  C.  A,  642, 105  Fed.  637. 

In  view  of  all  of  the  facts  and  circumstances  of  the  present  case, 
we  are  of  the  opinion  that  the  award  of  $17,500  made  to  the  Inter- 
Island  Company  was  excessive,  and  should  be  reduced  to  $12,500. 

There  remains  for  consideration  tlie  award  of  $8,000  to  the  Miller 
Salvage  Company,  Limited,  which  was,  in  our  opinion,  not  only  more 
excessive  in  amount,  but  the  writer  is  of  opinion,  in  view  of  the  con- 
duct of  Capt.  Miller,  as  disclosed  by  his  own  testimony,  that  the  prin- 
ciples governing  courts  of  admiralty  preclude  the  making  of  any  al- 
lowance to  that  company.  He  had  charge  of  its  operations,  and  was 
manager  of  the  company,  and  the  owner  of  a  majority  of  its  stock — 
members  of  his  family  owning  almost  all  of  the  remainder.  The  actual 
value  of  the  property  used  by  his  company  in  the  salving  operations 
appears  from  his  own  testimony  to  have  been  grossly  exaggerated  in 
making  and  seeking  to  maintain  its  salvage  claim — so  much  so,  indeed, 
that  the  trial  court  said  in  its  opinion  that  "said  values  can  be  safely 
discounted  to  one-half  and  still  be  very  liberal."  That  the  court  was 
quite  moderate  in  this  statement,  so  far  as  the  boats  are  concerned, 
is  abundantly  shown  by  the  evidence,  from  which  it  appears  that  the 
Mokolii  was  30  years  old  and  cost  Miller  $350,  the  Kaimiloa  was  70 
years  old,  the  Elizabeth  was  a  small  launch,  the  Concord  was  more 
than  30  years  old  and  cost  Miller  $850,  and  the  James  Makee  was  over 
30  years  old  and  cost  him  $4,500,  although  he  testified  that  she  was 
worth  $15,000  because  of  improvements  that  he  had  made  thereon, 
consisting  mainly  of  a  new  windlass,  which  he  testified  he  bought  at 
auction  from  one  Morgan  for  $500,  and  for  which  Morgan's  books 
showed  he  paid  $105  only. 

By  the  anchor  of  the  Miller  Company  as  finally  placed,  the  value 
of  which  anchor  was  fixed  by  the  court  at  $12,000,  that  company  un- 
doubtedly rendered  to  the  stranded  ship  valuable  and  meritorious  serv- 
ice. Lightering  done  by  it  (contrary  to  Miller's  own  judgment  and 
advice,  but  at  the  request  of  the  master  of  the  ship),  while  at  first  work- 
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mg  harm,  In  that  the  direct  tendency  of  it  was  to  enable  the  current 
and  swell  to  carry  the  ship  further  on  the  reef,  ultimately  was  of  ben- 
efit, for  the  reason,  as  is  manifest  from  the  evidence  as  well  as  from 
the  findings,  that  the  lightering,  which,  as  has  been  seen,  was  also 
partly  done  by  the  Inter-Island  Company,  was  an  important  element 
in  the  work  of  freeing  the  ship.  I  should,  therefore,  have  no  difficulty 
in  holding  that  the  Miller  Company  was  entitled  to  a  reasonable  al- 
lowance for  the  services  it  rendered,  but  for  the  conduct  of  Capt. 
Miller  now  to  be  mentioned. 

That  the  ship  began  to  move  about  8  o'clock  in  the  evening  of 
Wednesday,  and  made  at  least  two  "jumps"  within  a  couple  of  hours, 
appears  from  the  evidence  without  conflict ;  and  that  Capt  Miller  was 
told  at  10  o'clock  that  evening  by  the  captain  of  his  boat  Concord 
that  the  ship  was  coming  off  also  appears  without  conflict.  Richard 
Clarke,  one  of  Miller's  men,  testified  that  he  noticed  the  first  jump 
between  8  and  10  p.  m.,  and  that  he  told  Capt.  Miller  that  the  ship 
was  coming  off,  to  which  he  responded,  "Shut  up."  It  appears  that 
about  that  time  Miller  was  in  the  cabin  of  the  ship  with  the  ship's 
master,  the  pilot,  Capt  Macaulay,  and  Capt.  Haglund  of  the  Inter- 
Island  Company,  taking  lunch.  Capt.  Miller  testified,  among  other 
things,  that  about  8  o'clock  Wednesday  evening  he  instructed  his  men 
to  keep  a  strain  on  the  ship,  and  by  invitation  of  her  master  went  to 
his  cabin  to  take  some  lunch,  where  were  also  the  pilot,  Capt.  Macaulay, 
and  Capt.  Haglund  of  the  Inter-Island  Company.  We  extract  from 
his  testimony  as  follows: 

"I  went  out  on  the  deck  every  once  in  a  while  to  see  those  men ;  then  Td  go 
back  in  the  cabin  there  with  the  pilot  and  the  captain.  Stayed  there  and  ate 
lunch  and  teUing  stories.  Finally,  when  I  got  out  on  dedc  one  time  I  met  one 
of  the  men.  He  said :  *The  ship  is  starting.  We're  coming.'  *Slack  on  our 
lines/  I  said,  'little,  very  Uttle.*  He  said:  'You  come  here  and  look  at  the 
range.*  I  went  there  to  see  the  range,  and  thought  she  was  moved  a  little.  So 
I  told  the  boys  to  keep  on  heaving  away,  and  I'd  show  them  a  trick  or  two  be- 
fore morning.  We  went  back  into  the  room.  The  pilot  was  telling  us  a  good 
story,  and  she  felt  a  jump,  and  the  captain  Jumped  up,  and  he  said,  Tilot,  she's 

moving ;'  and  he  says:   'How  the  h can  she  move?    They  are  not  pulling. 

They  won't  start  to  pull  until  they  get  the  signal.'  ♦  ♦  ♦  Capt  Henry  said 
to  him,  'Why,  this  man's  men  Is  pulling,*  pointing  to  me.  Macaulay  said :  'Sit 
still,  sit  still.  He's  only  tightening  his  tackles.  He  can't  get  her  off.*  So  the 
captain  sat  down  again.  He  jumped  out  of  the  chair,  of  the  seat  About,  I 
should  say,  anywhere  from  10  to  20  minutes  later  on,  I  cannot  say  exactly  the 
time,  she  made  another  jump.  You  could  feel  it  then  strong,  and  that  time 
the  pilot  jumped,  and  Henry  jumped  up  and  started  to  run  to  the  companion- 
way.  When  they  got  up  on  deck,  Macaulay  went  and  looked  over  the  stem, 
and  he  said,  'Bill,  your  anchor  Is  dragged  ;*  and  he  looked  over  the  stem,  and 
he  said,  'The  anchor  isn't  dragging ;  the  ship's  coming  off ;  look  at  the  Arcona. 
See  where  she  is!'  and  we'd  shortened  up  the  distance  at  least  one-half,  the 
probability  Is  more.  Then  I  said  to  him  again,  'Look  on  your  range  lights;* 
and  he  looked  at  the  range  lights,  and  the  order  was  given,  'Fire  your  fire- 
works, and  up  your  second  signal  light.'  And  everybody  was  flying  around 
there  pretty  busy,  chopping  lines  and  letting  go  hawsers.  Before  this,  the  man 
— ^I  think  It  was  Dick  Clarke;  I'm  not  sure — Dick  Clarke.  I  saw  him  out  on 
deck,  and  then  the  Kanakas  were  shouting,  'She's  coming!  she's  coming!  and 
I  didn't  want  the  captain  or  Pilot  Macaulay  to  know  that  the  ship  was  coming 
off.  ♦  ♦  ♦  Just  before  she  had  fetched  the  second  bump,  I'd  mn  out  In  the 
meantime.  I  knew  the  ship  was  moving.  I  could  hear  the  Kanaluis  plain.  I 
was  afraid  that  they  would  hear  It  Q.  How  long  before  this  time  you  rushed 
out  did  you  tell  these  men  to  shut  up?    A.  Oh,  I  had  gone  out  between  the  two 


Digitized  by 


Google 


•THE  GELTIO  CHIEF  75 

tmmps,  after  the  first  bnmp,  when  I  got  Macaulay  and  the  captain  qaiet  again, 
seated  down  telling  stories  again,  and  I  had  gone  out  In  the  meantime;  then 
I  come  back ;  I'm  frank  to  tell  you  I  wanted  them  to  stay  down  in  the  cabin. 
I  wanted  that  ship  to  come  off  without  their  knowledge.  ♦  ♦  ♦  Q.  Why 
did  you  want  to  keep  the  fact  that  you  were  pulling  the  Celtic  Chief  quiet  from 
Capt  Henry  and  Pilot  Macaulay?  A.  I'll  tell  you  why.  We'd  started  to  work 
on  that  Job  in  the  morning,  contrary  to  my  own  good  judgment.  In  the  first 
place,  we  had  considerable  difficulty  in  getting  Capt.  Henry  to  adopt  the  plan 
of  putting  an  anchor  down  and  the  Helene.  They  had  made  an  arrangement 
without — ^practically  ignoring— me,  and  if  the  Celtic  Chief  came  off  or  they  had 
known  that  the  Celtic  Chief  was  being  pulled  off  by  the  Miller  Salvage  Com- 
pany's equipment,  they  would  have  given  those  signals  to  the  German  cruiser 
to  begin  pulling,  and  they  would  have  shared  in  whatever  glory  and  so  far  ex- 
pense. We'd  have  to  share  in  the  credit  of  pulling  her  off.  I  wish  your  honor 
would  permit  me  to  say  by  way  of  interpolation  that  the  German  cruiser  had 
absolutely  no  more  to  do  with  the  actual  pulling  of  that  Celtic  Chief  than  you." 

At  page  1385  of  the  transcript  Miller  testified  that  he  knew  of  his 
own  knowledge  that  the  ship  was  coming  off  because  he — 

••saw  the  slack  coming  in  a  very  little.  I  stayed  there  for  a  few  minutes  to 
assure  myself  to  a  dead  certainty,  and  then  went  back  to  the  cabin  for  fear 
them  fellows  would  come  out." 

Further  on  in  his  testimony,  in  answer  to  the  question,  "Had  you 
been  out  of  the  cabin  during  that  time?*'  the  witness  answered: 

**1  came  out  between  the  two.  I  came  out  of  that  cabin  at  least  a  half  a 
dozen  times.  I  came  out  distinctly  after  the  first  bump.  I  came  out  to  shut 
our  men  up.  Q.  You  came  up  to  shut  up  the  first  time?  A.  I  had  to  come  out 
and  tell  them  between  the  bumps.  I  couldn't  talk  native,  and  I  had  to  tell 
one  of  my  men  that  spoke  native  to  keep  them  feUows  quiet" 

Further  on  in  his  testimony  Capt.  Miller  was  questioned  and  an- 
swered as  follows: 

"Q.  Now,  you  satisfied  yourself  that  the  Celtic  Chief  had  come  seaward  sev- 
eral feet  at  that  time,  did  you?  A.  Well,  I  satisfied  myself  she'd  moved  three 
or  four  feet  Q.  At  what  time?  A.  At  that  time.  Q.  Did  you  go  back  and  in- 
form Capt.  Henry  and  Capt  Macaulay  and  Capt.  Haglund  about  that?  A. 
Capt.  Haglund  was  not  there.  Q.  Did  you  inform  Capt.  Henry  and  Capt 
Macaulay?  A.  No;  I  did  not  Q.  You  didn't  intend  to?  A.  Noi  I  didn't 
Intend  to.  Q.  You  didn't  want  them  to  know  anything  about  it?  A.  I  did  not. 
Q.  And  you  went  back  down  there  and  regaled  yourself  with  lunch?  A.  I  did. 
Q.  And  told  stories  back  and  forth?  A.  Yes.  Q.  In  other  words,  it  was  your 
purpose  to  keep  them  in  the  dark  about  It?  A.  I  didn't  tell  them  that  the  ship 
was  coming  off.  Q.  You  were  trying  to  keep  that  from  knowing?  A.  I  wasn't 
holding  them.  Q.  I  am  merely  referring  to  the  question  to  which  you  answer- 
ed you  did  not  teU  them  that  ti^ie  ship  was  coming  off.  A.  If  I  stated  that —  I 
had  no  power  to  keep  them  quiet.  I  would'nt  have  told  them,  however.  Q. 
Preferred  not  to  have  them  know?  A.  I  preferred  not  to  have  them  know, 
because  I  told  our  men  two  or  three  times  to  shut  up  their  noise.  Q.  Did  you 
make  that  the  first  time?  A.  The  first  time  I  didn't  tell  the  men  at  all  of  the 
f^ct  that  she  was  moving.  Before  the  first  bump  those  Kanakas  knew  as  well 
as  I  knew  it  Q.  Now,  didn't  Dick  Clarke  come  over  to  the  cabin  and  call  you 
out?    A.  He  came  out  to  the  cabin  door,  and  called  me  once.    Q.  Wasn't  it 

Just  after  that  first  bump  that  he  came  aft  with ?    A.  Possibly, 

tt  may  have  been.  Q.  And  he  told  you  that  she  was  coming?  A.  Dick  caUed 
me  and  told  me  she  was  coming." 

On  cross-examination  Capt.  Miller  was  further  questioned  and  an- 
swered as  follows : 

••Q.  Now,  you  said  that  you  didn't  go  directly  up  on  the  deck  when  you 
heard  this  first  bump  because  you  wanted  to  wait  until  Capt  Henry  and  Capt 
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Macanlay  had  allayed  their  suspidons  somewhat,  had  been  quieted  down?  A. 
Practically  so.  Q.  That  is  to  say,  you  mean  by  that  that  you  didn't  want  them 
to  get  onto  the  fact  that  the  Celtic  CMef  was  actually  afloat?  A.  That's  right. 
Q.  And  you  stayed  there  and  helped  to  make  them  quiet?  A.  I  stayed  about 
10  or  15  minutes.  Q.  Ev^i  though  you  realized  the  Celtic  Chief  was  coming 
off?    A.  I  knew  she  was  coming  off." 

On  cross-examination  Capt.  Miller  was  also  questioned  and  an- 
swered as  follows: 

**Q.  You  had  been  down  in  the  cabin  for  some  little  time  with  Capt  Henry 
and  Capt  Macaulay?  A,  Yes.  Q.  Probably  10  or  15  minutes?  A.  Yes;  pos- 
sibly. Q.  After  having  been  up  on  the  deck,  on  the  main  deck?  A.  I  think  so. 
Q.  And  then  you  felt  this  bump,  and  Capt  Macaulay  made  the  remark —  No, 
it  was  Capt  Henry  made  the  remark —  A.  No ;  Capt.  Henry.  Capt  Macau- 
lay was  teUing  the  story.  Q.  And  Capt  Henry  made  the  remark  that  the  ship 
must  be  coming  off?  A.  He  said,  'The  ship's  coming  off.'  Q.  What  did  Capt 
Macaulay  say?  A.  He  said:  *Sit  down!  Why,  how  can  it  come  off?  They're 
not  towing.*  Capt  Henry  said,  •This  man's  got  his  anchor  out.'  Capt  Macau- 
lay said :  *0h,  sit  down !  Let  me  finish  my  story ;  she  isn't  comii^  off.*  Q. 
Did  you  say  anything  at  all?  A.  I  think  I  said  to  him  then —  He  had  said 
before,  if  Haglund  had  had  any  sense  he  would  have  sent  him  a  bottle  of 
beer  to  eat  with  that  lunch.  Capt  Haglund  had  sent  over  a  dish  of  sandwich- 
es and  pies.  I  said  to  him,  'If  you  wait  10  or  15  minutes  1*11  put  you  alongside 
the  Arcona  and  get  some  beer  from  them,*  and  Macaulay  thought  that  was  a 
good  joke.  Q.  Henry  thought  it  was  a  good  joke?  A.  No;  Henry  was  un- 
easy— he  was  rather  uneasy,  because  he  Jumped  out  of  his  chair  quick.  Q, 
Did  you  agree  with  Capt  Macaulay,  or  did  you  agree  with  Capt.  Henry?  A. 
Oh,  I  agreed  with  Macaulay.  Q.  What  did  you  do  that  for?  A.  Well,  I  didn't 
want  them  to  know  that  she  was  coming  off.  Q.  So  you  were  sure  that  she 
was  coming  off  ?  A.  I  didn*t  tell  Henry  that  the  ship  was  coming  off.  I  said, 
•1*11  put  you  alongside  that  German  cruiser  in  20  minutes.'  Q.  In  other  words, 
you  turned  it  into  a  sort  of  Joke  in  telling  them  what  you  thought  was  the 
truth?  A.  Exactly.  Q.  In  a  Jocular  way?  A.  Sure,  I  did.  Q.  You  did  in- 
tend that  they  shouldn't  know?  A.  As  far  as  I  could.  Q.  As  far  as  you  could, 
you  gave  that  impression;  you  wanted  to  create  that  impression?  A.  I  did. 
♦  ♦  ♦  Q.  Well,  then,  isn't  it  the  fact  Capt.  Miller,  that  you  were  only  out 
on  deck  once  between  the  two  bumps — that  is,  between  the  time  you  went  out  and 
told  the  men  to  shut  up?  A.  The  best  of  my  recollection  is  that  between  the 
two  bumps  I  only  recollect  of  going  out  on  deck  once.  Q.  And  that  was  the 
time  you  went  out  and  told  the  men  to  shut  up?  A.  Yes;  I  told  them  to  shut 
up  then,  but  I  may  have  told  them  before  the  first  bump.  Q.  What  were  you 
doing  down  there  in  that  cabin  during  that  period  of  time;  that  is,  between 
the  first  and  second  bumps  after  you  had  come  back  into  the  cabin  again? 
What  were  you  doing  at  the  time?  A.  Telling  stories  and  exchanging  experi- 
ences. Q.  Didn't  you  feel  pretty  sure  that  there  would  probably  be  another 
movement  of  the  Celtic  Chief  in  a  short  time?  A.  I  did.  I  expected  to  feel 
our  side,  our  stem,  bump  right  into  the  German  cruiser.  Q.  At  any  time?  A. 
That's  what  I  did.  Q.  Why  weren't  you  out  on  the  deck?  A.  I  didn't  want  to 
see  it  I  wanted  to  feel  it  Q.  I  want  to  know  why  it  was  that  you  stayed 
down  there  in  the  cabin?  A.  Because  it  suited  me  to  do  it  Q.  That  was  a 
pretty  critical  moment  of  the  salvage  of  the  Celtic  Chief?  A.  Sure  it  was.  Q. 
Still  you  deliberately  stayed  down  in  the  cabin,  feeling  that  that  ship  was  go- 
ing to  come  off  at  any  time?  A.  I  did.  Q.  What  was  your  reason?  A.  1 
didn't  want  them  fellows  on  deck  setting  up  any  signal  rockets.  Q.  And  you 
stayed  down  there  in  order  to  keep  them  from  sending  up  the  signals?  A.  I 
don't  Imow  that  my  presence  with  them  kept  them,  but  it —  Q.  That  was  your 
intention,  at  any  rate?  A.  That  was  my  intention.  Q.  Why  didn't  you  want 
them —  A.  For  this  reason,  if  those  rockets  and  signals  had  gone  up,  the  Ger- 
man cruiser  would  have  started  pulling  right  away,  and  she  woald  then  claim 
the  credit  for  pulling  that  ship  off.*' 

The  witness  Miller  was  further  questioned  on  cross-examination 
and  answered  as  follows : 
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"Mr.  Olson :  I  want  to  ask  a  question.  You  said  that  you  hoped  that  the 
Celtic  Chief  would  bump  the  Arcona?  A.  Yes.  Q.  One  of  the  witnesses  who 
has  already  testified  on  behalf  of  the  Miller  Salvage  Company  testified  to  a 
similar  wish  expressed  by  you?  A.  Yes.  Q.  Was  that — did  you — ^why  was 
that  spc^en?  A.  I  wasn't  here  in  the  court  when  he  testified.  I'm  taking 
your  word  that  he  did.  Q.  But  I  say,  on  the  ship,  was  that  wish  expressed  on 
the  Celtic  Chief  while  she  was  coming  off?  A.  It  was  expressed  this  way : 
I  told  those  men:  *  We'll  show  them  a  trick  or  two  before  we  get  through  with 
them  to-night'  I  think  I  told  the  m^i  myself  that  we'd  bump  her  right  in 
the  stem.  Q.  And  you  hoped  you  would?  A.  I  don't  know  that  I  said  I  hoped 
we  would.  I  intended  to  do  it  Q.  You  Intended  to?  A.  I  did.  Q.  You  want- 
ed to  bring  her  up  near  enough  to  bump?  A.  I  wanted  her  to  bump.  Q.  And 
in  heaving  on  her  then  that  was  part  of  your  intention?  A.  That  was  not 
part  of  my  intention.  Q.  You  knew  that  she  was  directly  at  stem,  and  you  were 
so  directing  your  appliances  that  she  would  bump  her?  A.  That  she  would 
have  bumped  the  Arcona,  so  there  would  have  been  no  question  about  who 
pulled  her  off.    That  was  my  intention.    That  was  in  my  mind.    ♦    ♦    ♦ 

"Mr.  Olson:  I'll  withdraw  my  question.  At  the  time,  Capt  Miller,  did  you 
stop  to  think  that  if  the  Celtic  Chief  did  as  you  hoped  she  would,  and  in- 
tended that  she  would,  namely,  that  the  Arcona — ^that  the  Celtic  Chief  should 
bump  the  Arcona,  that  she  would  be  damaged?  A.  I  knew  that  she  wouldn't 
suffer  any  material  damage.  Q.  Did  you  stop  to  think  that  the  Celtic  Chief 
would  probably  suffer  more  damage  than  the  Arcona?  A.  Sure,  she  would 
have  suffered  some  damage.  Q.  I  asked  you  a  definite  question.  Would  she 
have  suffered  more  damage  than  the  Arcona?  A.  I  think  she  would.  Q.  Did 
you  stop  to  think  of  that  at  the  time?  A.  I  didn't  stop  to  consider  that. 
Q.  Now,  then,  the  reason  why — will  you  state  the  reason  why  you  think  she 
would  have  suffered  the  greater  damage?  A.  Yes;  because  she  was  a  lighter 
ship.    Q.  The  Arcona  was  a  steel  vessel  also?    A.  The  Arcona  was  a  steel 


To  reward  a  salvor  who  willfully  suppresses  facts  that  might  be 
of  benefit  to  a  distressed  vessel,  and  who  willfully  so  conducts  his  op- 
erations as  to  endanger  it  for  his  own  glorification  or  pecuniary  benefit, 
would  be  contrary  to  the  very  first  principles  governing  courts  of  ad- 
miralty. Such  courts  take  pleasure  in  rewarding  liberally  those  who 
gallantly  rush  into  dangers  to  preserve  the  lives  and  property  of  others 
when  exposed  to  the  dangers  of  shipwreck,  without  considering  the 
pecuniary  or  other  benefit  that  may  come  to  them,  but  will  turn  a  deaf 
ear  to  all  those  whose  misconduct  was  so  gross  as  that  of  the  Miller 
Salvage  Company,  Limited,  in  the  present  case.  See  The  Boston,  3 
Fed.  Cas.  932;  The  D.  M.  Hall,  7  Fed.  Cas.  770,  772;  The  Howard, 
12  Fed.  Cas.  630,  633 ;  Pacific  Mail  S.  S.  Co.  v.  Commercial  Pacific 
Cable  Co.,  173  Fed.  28,  97  C.  C.  A.  346;  Abbott  on  Shipping  (14th 
Ed.)  p.  967;  Jones,  Salv.  124;  Hughes,  Admiralty,  p.  139;  Desty's 
Shipping  and  Admiralty,  §  326 ;  Carver's  Carriage  by  Sea,  §  346. 

To  the  ratio  of  apportionment  of  the  respective  awards  made  by  the 
court  below  between  the  libelants  and  their  respective  officers  and  men 
we  see  no  objection.  I  think  the  cases  should  be  remanded,  with  di- 
rections to  the  court  below  to  modify  the  decree  in  accordance  with 
the  views  above  expressed,  and,  as  so  modified,  should  stand  affirmed 
— the  costs  in  this  court  to  be  apportioned  two-thirds  against  the  ap- 
pellees, because  of  the  large  amount  of  unnecessary  matter  put  into 
the  record,  and  one-third  against  the  appellant. 

GILBERT,  Circuit  Judge,  and  WOLVERTON,  District  Judge  (con- 
curring).    [3]  We  are  unable  to  concur  in  the  view  that  a  salvage 
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award  to  the  Miller  Salvage  Company  should  be  denied  ior  the  reason 
that  Miller  withheld  from  the  master  of  the  Celtic  Chief  the  informa- 
tion that  the  vessel  was  about  to  be  rescued,  or  for  the  reason  that 
Miller  expressed  the  wish  or  purpose  so  to  haul  oflf  the  vessel  as  to 
cause  her  to  bump  the  Arcona.  It  is  not  shown  that  Miller's  suppres- 
sion of  facts  in  any  way  endangered  the  distressed  vessel.  Although 
on  the  Monday  preceding  there  had  been  a  hazy  condition  which  in- 
dicated the  approach  of  a  kona,  the  weather  on  Tuesday  and  Wednes- 
day was  fine,  with  a  light  southerly  wind.  The  other  vessels  were 
standing  by  awaiting  the  time  of  high  tide,  which  was  1  a.  m.,  when 
they  expected  to  make  a  combined  effort  to  pull  the  stranded  vessel 
off.  The  sum  and  substance  of  the  evidence  is  that  Miller  knew,  per- 
haps two  hours  before  the  vessel  came  clear,  that  she  had  begim  to 
move  in  response  to  the  strain  which  his  line  was  exerting,  and  that 
he  said  nothing  about  it.  It  does  not  appear  that  the  vessel's  move- 
ment could  have  been  very  materially  hastened  if  others  had  known 
of  it,  and,  if  it  be  said  that  it  was  Miller's  duty  to  relieve  the  anxiety 
of  the  master  of  the  Celtic  Chief,  the  answer  is  that  the  master  might 
very  readily  have  relieved  his  own  anxiety  by  coming  on  deck  and 
looking,  instead  of  remaining  as  he  did  in  the  cabin,  lunching  and 
listening  to  the  pilot's  stories.  Miller's  conduct  was  evidently  in- 
spired by  that  feeling  of  rivalry  which  is  often  manifested,  and  is  gen- 
erally commendable,  in  the  efforts  of  those  who  are  striving  together 
to  accomplish  a  salvage  service,  and  it  was  of  the  nature  of  that  rivalry 
which  the  court-  refused  to  condemn  in  The  Birdie,  7  Blatchf .  238, 
Fed.  Cas.  No.  1,432.  In  The  D.  M.  Hall  v.  John  Land,  Fed.  Cas.  No. 
3,939,  Judge  Hoffman  held  that  slight  misconduct  of  sailors,  not  result- 
ing in  any  loss  to  claimants,  should  not  reduce  the  amount  of  salvage. 

As  to  Miller's  wish  to  bump  the  Arcona,  nothing  was  done  in  pur- 
suance of  it,  and  it  resulted  in  nothing.  It  was  a  very  human  wish, 
for  which  Capt.  Miller  might  perhaps  have  been  pardoned,  in  view 
of  the  "half-heartedness"  of  the  efforts  of  the  Arcona's  men,  and  their 
"gingerly"  action  in  the  fear  of  damage  to  their  own  vessel,  which  is 
observed  in  the  opinion  of  the  court  below.  Miller's  attitude  of  mind 
toward  the  Arcona  has  been  sufficiently  penalized,  we  think,  by  the 
reduction  which  on  that  account  the  EHstrict  Court  made  in  the  award 
to  Miller's  company. 

We  agree  that  the  award  to  the  Inter-Island  Company  should  be  re- 
duced to  $12,500,  and  we  are  of  the  opinion  that  the  award  to  the 
Miller  Salvage  Company  should  be  likewise  reduced  to  the  sum  of 
$6,500.  It  is  ordered  that  the  decree  of  the  court  below  be  modified 
accordingly. 
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(230  Fed.  709) 

SCHMIDTMAN  v.  ATLANTIC  PHOSPHATE  &  OIL  CORP.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  11,  1916.) 

Nos.  197,  196. 

1.  CoBPORAnoNB  ^==>566 — Reciivees — ^Pbiobities — Claims  of  Employes. 

Labor  Law  N.  Y.  (C^nsoi.  Law,  c.  31)  §  9,  providing  that,  upon  the  ap- 
IK)lntment  of  a  receiver  of  a  domestic  corporation  other  than  a  monej'ed 
corporation,  the  wages  of  the  employes  shall  be  preferred  to  every  other 
debt  or  claim,  does  not  give  an  employe's  claim  for  wages  priority  over 
the  lien  of  a  mortgage  on  property  of  a  corporation,  as  statutes  which  dis- 
turb vested  rights  are  not  given  such  construction,  unless  their  language 
clearly  indicates  an  intention  to  change  the  existing  law,  and  the  statute 
Is  open  to  the  construction  that  it  gives  a  preference  only  in  unincumber- 
ed assets. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {§  2283-2286 ; 
Dec  Dig.  «=>566.] 

2,  CoBPOBATiONS  «=>559 — ^RECKivBBa— Title  of  Regeiveb. 

A  receiver  of  an  Insolvent  corporation  takes  the  property  subject  to 
existing  liens ;  the  fact  of  insolvency  and  the  appointment  of  the  receiv- 
er not  impairing  a  valid  contract  lien. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  K  2241-2252, 
2259;   Dec  Dig.  «=>559.] 

Z,  CoBPOBATioNB  ^=^566 — Receivebs — ^Pbiobities — Claims  of  Employes. 

Labor  Law  N.  Y.  §  9,  providing  that,  upon  the  appointment  of  a  receiv- 
er of  a  corporation  organized  under  the  laws  of  that  state  and  doing  busi- 
ness therein,  the  wages  of  employ^  shall  be  preferred  to  every  other  debt 
or  claim,  refers  to  the  appointment  of  a  receiver  of  the  whole  property  of 
the  corporation,  and  not  to  a  receivership  In  a  suit  to  foreclose  a  mortgage 
on  a  single  parcel  of  real  estate  owned  by  the  corporation,  and  the  fact 
that  general  receivers  were  first  appointed,  and  that  when  foreclosure  pro- 
ceedings were  Instituted  the  same  persons  were  appointed  receivers  there- 
in, made  no  difference. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2283-2286; 
Dec  Dig.  <S=>566.] 

4.  Liens  ^=»12 — ^Right  to  Pbiobitt  of  Payment. 

A  person  who  has  a  specific  lien  on  property  is  entitled  to  pay  himself 
out  of  that  property,  and  if  it  be  insuflacient  to  prove  his  claim  for  the  de- 
ficiency and  share  with  unsecured  creditors  of  his  debtor  in  property  not 
covered  by  the  lien,  and  no  other  creditor  is  entitled  to  any  part  of  the 
proceeds  of  property  covered  by  the  lien  until  the  lienor  is  first  paid. 

[Ed.  Note. — ^For  other  cases,  see  Liens,  Cent  Dig.  {  18;  Dec.  Dig. 
«»12.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  New  York. 

Bill  by  Waldemar  Schmidtman  against  the  Atlantic  Phosphate  & 
Oil  Corporation.  From  a  decree,  George  Haefer,  Jr.,  and  others,  ap- 
peal   Reversed. 

Hie  Phosphate  Corporation,  above  named,  was  organized  under  the  laws  of 
New  York  in  1913,  and  on  July  1, 1913,  it  executed  to  the  Astor  Trust  Compa- 
ny, as  trustee,  a  mortgage  upon  its  real  estate,  vessels,  and  certain  other  prop- 
erty to  secure  $1,438,000  face  amount  of  interest-bearing  bonds.  On  October 
19,  1914,  Schmidtman,  a  general  creditor,  filed  a  bill  in  the  District  Court, 
Eastern  District  of  New  York,  alleging  insolvency  of  the  corporation  and  pray- 
ing for  the  appointment  of  a  receiver.  Thereupon  the  court  appointed  Messrs. 
Oeland  and  Coxe  temporary  receivers.    Claims  of  creditors  were  advertised 

«s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
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for,  filed,  and  proved,  and  receivers  filed  a  report  thereon.  On  Dcember  12, 
1914,  the  mortgage  trustee  brought  suit  for  foreclosure  and  sale  because  of 
default  under  the  terms  of  the  mortgage.  The  creditors'  bill  and  foreclosure 
suit  were  consolidated,  and  receivership  in  the  former  suit  was  duly  extended 
to  all  properties  and  franchises,  covered  by  the  mortgage.  On  March  4,  1915, 
decree  of  foreclosure  and  sale  was  entered,  and  the  mortgaged  property  was 
thereafter  sold  for  a  gross  price  of  $433,800.  Many  of  the  claims  which  had 
been  filed  were  so-called  laborer's  claims.  The  question  arose  whether,  in  the 
case  of  an  insolvent  New  York  corporation,  debts  of  the  corporation  due  to  its 
laborers  should  be  paid  out  of  proceeds  arising  upon  foreclosure  sale  of  real 
estate,  vessels,  and  other  property,  before  distribution  of  such  proceeds  upon 
the  bonds  and  coupons  secured  by  the  mortgage?  The  question,  coming  duly 
on  before  the  court,  was  answered  by  it  in  the  aflarmative,  and  decree  was  en- 
tered to  that  effect  From  such  decree  this  appeal  is  taken  by  the  mortgage 
trustee  and  by  representatives  of  the  bondholders.  This  question  of  priority 
of  labor  claims  is  the  only  one  here  presented.  Certain  other  questions  as  to 
various  maritime  liens  on  some  of  the  vessels  are  not  here  involved. 

White  &  Case  and  Sullivan  &  Cromwell,  all  of  New  York  City 
(Royall  Victor  and  Ralph  L.  CoUett,  both  of  New  York  City,  of 
counsel),  for  appellants  Astor  Trust  Co.  and  others. 

George  R.  Cooper,  of  New  York  City,  for  appellant  Wadman. 

F.  Healy,  of  Providence,  R.  I.,  for  wage  claimants. 

Alexander  &  Ash,  of  New  York  City  (Mark  Ash  and  E.  Ash,  both 
of  New  York  City,  of  counsel),  for  appellant  Haefer. 

F.  M.  Silvia  and  Louis  Shabshelowitz,  both  of  Fall  River,  Mass., 
and  Frank  Healy,  of  Providence,  R.  I.,  for  employes. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1]  The  basis  of  the  claim  to  priority 
is  found  in  section  9  of  New  York  Labor  Law  (chapter  415,  §  8,  Laws 
of  1897),  which  reads  as  follows : 

**Sec.  9.  Upon  the  appointment  of  a  receiver  of  a  partnership  or  of  a  corpo- 
ration organized  nnder  the  laws  of  this  state  and  doing  business  therein,  oth- 
er than  a  moneyed  corporation,  the  wages  of  the  employ^  of  such  partnership 
or  corporation  shaU  be  preferred  to  every  other  debt  or  claim.** 

[2]  Manifestly  the  statute  involved  is  in  derogation  of  the  common 
law  and  of  common  rights.  It  is  a  well-established  principle  that  a  re- 
ceiver of  an  insolvent  corporation  takes  the  property  subject  to  exist- 
ing liens.  The  fact  of  insolvency  and  the  fact  of  the  appointment 
of  a  receiver  does  not  impair  a  valid  contract  lien.  In  this  case  the 
insolvent  is  not  a  public  service  corporation,  such  as  a  railroad,  and 
therefore  the  principles  enunciated  in  a  well-known  group  of  cases 
do  not  apply.  Impairment  of  existing  contract  liens  must  be  found 
in  a  statute,  or  they  will  not  be  found  at  all.  Statutes  which  disturb 
vested  rights  are  to  be  closely  scrutinized,  and  are  not  to  be  given  such 
construction,  unless  their  language  clearly  indicates  an  intention  on 
the  part  of  the  Legislature  to  change  the  existing  law. 

The  original  act  was  passed  in  1885  (chapter  376  of  the  Laws  of  that 
year).  The  only  changes  effected  by  the  later  act  are  these:  (1)  To 
include  partnerships;  (2)  to  strike  insurance  companies  out  of  the 
exception;  (3)  to  describe  the  beneficiaries  generally  as  "employes," 
receiving  wages,  instead  of  "employes,  operatives  and  laborers,"  re- 
ceiving wages ;  and  (4)  to  strike  out  the  concluding  words  of  the  act 
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of  1885,  "and  shall  be  paid  by  the  receiver  from  the  moneys  of  such 
corporatiwi  which  shall  first  come  to  his  hands."  Why  these  last- 
quoted  words  were  struck  out  we  do  not  know.  There  seems  to  be 
no  special  sigificance  in  their  deletion,  since  the  words  "shall  be  pre- 
ferred to  every  other  debt  or  claim"  are  found  in  both  acts. 

Since  this  act  has  been  on  the  statute  book  for  30  years,  it  might  be 
expected  that  opinions  of  the  state  courts  would  be  found  definitely 
construing  it  Strange  to  say  such  is  not  the  fact.  The  briefs  cite 
the  following  cases:  People  v.  Remington,  45  Hun  (N.  Y.)  329; 
Franklin  Trust  Company  v.  N.  A.  R.  R.  Company,  11  App.  Div.  249, 
42  N.  Y.  Supp.  211;  Matter  of  Muller,  21  App.  Div.  629,  47  N.  Y. 
Supp.  277;  Matter  of  Stryker,  158  N.  Y.  526,  53  N.  E.  525,  70  Am. 
St.  Rep.  489;  People  v.  Remington,  109  N.  Y.  631,  16  N.  E.  680; 
Pahner  v.  Van  Santvoord,  153  N.  Y.  612,  47  N.  E.  915,  38  L.  R.  A. 
402.  These  deal  with  other  questions  arising  under  the  statute,  e.  g., 
who  is  and  who  is  not  an  "employe,"  but,  with  the  exception  of  an 
expression  of  opinion  by  a  dissenting  judge,  there  is  nothing  in  them 
to  indicate  that  the  courts  of  this  state  construe  the  statute  as  displac- 
ing existing  contract  liens. 

[3]  Since  there  is  not  satisfactory  state  court  construction,  we  are 
forced  to  construe  the  act  ourselves.  The  words  "upon  the  appoint- 
ment of  a  receiver  of  a  corporation"  must  mean  the  appointment  of 
a  receiver  of  the  whole  property  of  the  corporation.  Certainly  the 
section  was  not  intended  to  apply  where  the  foreclosure  of  a  mort- 
gage on  a  single  parcel  of  real  estate,  owned  by  corporation,  brought 
about  the  appointment  of  a  receiver  in  mortgage  foreclosure. 

In  the  case  at  bar  general  receivers  were  first  appointed.  The  mere 
drctmistance  that  when  foreclosure  proceedings  were  instituted  the 
same  persons  were  appointed  receivers  therein  makes  no  difference. 
The  question  is  this:  Does  the  section  displace  a  lien  given  to  the 
holder  of  a  debt  by  mortgage  made  subsequent  to  the  statute  and 
properly  recorded,  etc.  ? 

[4]  The  security  afforded  by  a  lien  well  recognized  in  law  and 
equity  has  always  been  held  entitled  to  consideration.  The  person 
wha  has  a  specific  lien  on  property  is  entitled  to  pay  himself  out  of 
that  property,  and,  if  it  be  insufficient,  then  to  prove  his  claim  for 
deficiency  and  share  with  unsecured  creditors  in  the  proceeds  of  prop- 
erty not  covered  by  his  lien.  No  other  creditor  is  entitled  to  any  part 
of  the  proceeds  of  property  covered  by  lien  until  the  lienor  is  first 
paid.  These  principles  have  been  so  well-settled  for  so  long  that  it 
might  fairly  be  supposed  that  a  Legislature  seeking  to  exclude  their 
application  in  certain  cases  would  declare  its  intention  in  unmistaka- 
ble language.  Certainly  the  language  of  this  statute  is  not  "unmistak- 
able" ;  it  may  be  construed  to  subordinate  all  specific  liens  to  claims 
for  wages  of  employes;  it  may  also  be  construed  to  give  the  latter 
preference  only  in  unincumbered  assets. 

An  excellent  illustration,  showing  how  similar  legislation  has  im- 
pressed other  courts,  will  be  found  in  two  Indiana  statutes.  Section 
7058,  Burns'  Ann.  Stat.  Ind.  1901,  provides  that  all  debts  due  any 
person  for  manual  labor  shall  be  a  preferred  claim  in  all  cases  against 
145C.C.A.— 6 


Digitized  by 


Google 


82  145  C.  C.  A.  RBP0BT8 

a  corporation,  when  its  property  shall  pass  into  the  hands  of  a  re- 
ceiver ;  and  such  receiver  shall  first  pay  in  full  all  debts  due  for  such 
labor  before  paying  any  other  except  legitimate  costs  and  expenses. 
But  the  Indiana  Supreme  Court  in  McDaniel  v.  Osbom  (1905)  166 
Ind.  1,  75  N.  E.  647,  2  L.  R.  A.  (N.  S.)  615,  117  Am.  St  Rep.  354. 
held  that: 

*There  Is  no  Intent  manifest  in  the  title,  or  from  any  language  employed  In 
the  body  of  the  statute  under  consideration,  that  an  employ^  should  have  or 
could  acquire  a  lien  ui)on  all  the  property  of  his  employer  on  account  of  gen- 
eral manual  or  mechanical  labor.  ♦  ♦  ♦  There  Is  a  very  clear  and  mark- 
ed distinction  between  a  preferred  debt  and  a  debt  secured  by  a  specific  lien. 
A  general  debt  cannot  become  superior  to  another  secured  by  a  lien,  unless  ex- 
pressly made  so  by  a  valid  law;  and,  if  a  statutory  Uen  is  to  be  created, 
the  language  employed  should  be  specific  in  declaring  the  fact,  as  well  as  the 
nature,  character,  and  extent  of  such  lien.  ♦  ♦  ♦  The  obvious  purpose  of 
the  Legislature  in  this  enactment  was  to  give  laborers  of  the  class  named  in 
the  statute  preference  in  the  payment  of  their  claims  from  the  estate  of  the 
insolvent  employer,  in  the  same  sense  and  to  the  same  extent  that  pr^ereuce 
is  given  in  the  payment  of  funeral  expenses  under  the  statute  for  the  adminis- 
tration of  decedents*  estates." 

The  same  state,  however,  passed  another  statute  specifically  dealing 
with  coal  miners.  Section  5471,  R.  S.  1881;  section  8596,  Bums' 
Ann.  Stat.  Ind.  1908.  It  gave  the  miners  a  lien  on  the  mine  and  ma- 
chinery, and  provided  that  "such  liens  shall  be  paramount  to  all  other 
liens  except  the  lien  of  the  state  for  taxes."  As  might  be  supposed, 
the  Indiana  Supreme  Court  in  Warren  v.  Sohn,  112  Ind.  213,  13  N. 
E.  863,  held  that  a  mortgage  lien  was  subordinate  to  a  miner's  lien. 

The  claimants  refer  to  the  following  authorities:  To  Graham  v. 
Magann  Fawke  Company,  118  Ky.  192,  80  S.  W.  799,  4  Ann.  Cas. 
1026;  but  in  that  cause  the  statute  provided  that  the  "lien  of  such 
employes  shall  be  superior  to  the  lien  of  any  mortgage  or  other  in- 
cumbrance." To  Wimberly  v.  Mayberry,  94  Ala.  240,  10  South.  157, 
14  L.  R.  A.  305 ;  but  in  that  cause  the  statute  provided  that  the  em- 
ploye's lien  "shall  have  priority  over  all  other  liens,  mortgages,  or  in- 
cumbrances." To  Sitton  V.  Dubois,  14  Wash.  624,  45  Pac.  303 ;  but 
in  that  cause  the  statute  provided  that  "the  lien  created  by  the  pro- 
visions of  this  section  shall  be  prior  to  all  other  liens."  These  three 
opinions  are  not  conclusive  in  the  construction  of  the  language  of 
the  New  York  statute.  They  indicate,  however,  that  Legislatures  of 
other  states,  which  intended  to  have  employe's  wages*  claims  displace 
liens,  evidently  thought  it  important  to  say  so  in  express  terms. 

In  three  other  states  the  language  of  the  statute  is  substantially  as 
it  is  in  the  New  York  act.  In  New  Jersey  the  statute  provides  that 
the  laborers  shall  "have  a  lien  upon  the  amount  due  to  them  respective- 
ly, which  shall  be  paid  prior  to  any  other  debt  or  debts  of  tfie  cor- 
poration." But  the  New  Jersey  courts  have  held  that  this  secured 
to  laborers  priority  only  after  the  liens  existing  on  the  property  at 
the  adjudication  of  insolvency  shall  have  been  discharged.  Hinkle 
v.  Camden  Safe  D.  Company,  47  N.  J.  Eq.  333,  21  AU.  861 ;  Wright 
v.  Wynockie  Iron  Company,  48  N.  J.  Eq.  29,  21  Atl.  862.  In  Mis- 
souri the  statute  provides  that  "such  laborers  or  employes  shall  be  pre- 
ferred creditors,  and  shall  be  first  paid  in  full."    But  the  Court  of 
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Appeals  of  Missouri,  in  Fitzgerald  v.  Meyer,  65  Mo.  App.  665,  held 
that  there  was  "nothing  in  the  statute  to  show  that  the  lawmakers 
meant  to  disturb  the  prior  vested  rights  of  those  holding  mortgage 
security."  A  similar  statute  in  Utah  was  similarly  construed.  Salt 
Lake  L.  Company  v.  Ibex  M.  &  S.  Company,  15  Utah,  445,  49  Pac. 
832. 

In  construing  a  statute  like  this  it  is  a  safe  rule  for  federal  courts 
to  follow,  by  analogy,  the  construction  given  by  the  United  States 
Supreme  Court  to  section  6372,  U.  S.  Compiled  Statutes  (Rev.  St. 
U.  S.  3466),  originally  passed  in  1799  (Act  March  2,  1799,  c.  22,  § 
65).  That  section  gives  to  the  United  States,  on  the  death  of  an  in- 
solvent debtor  whose  estate  is  itbt  sufficient  to  pay  "all  debts  due  from 
him,"  a  priority  of  payment,  declaring  that  the  "debts  due  to  the 
United  States  shall  be  first  satisfied."  Interpreting  this  statute  liter- 
ally and  upon  the  theory  that  a  sum  due  under  a  mortgage  is  a  debt 
under  the  statute,  then  the  courts  should  have  held  that  the  govern- 
ment's debt  is  to  be  satisfied  before  the  debt  secured  by  a  mortgage. 
But  the  Supreme  Court  has  held  otherwise  consistently  from  the  be- 
ginning, having  laid  down  the  rule  in  Conard  v.  Atlantic  Insurance 
Co.,  1  Pet.  386,  7  L.  Ed.  189,  in  an  opinion  written  by  Justice  Story, 
that  the  statute  gives  a  mere  right  of  prior  payment  out  of  the  general 
funds  of  the  debtor  and  that  it  does  not  take  precedence  over  a  mort- 
gage debt.  It  is  just  as  true  now  as  it  was  then  that  the  Supreme* 
Court  has  never  yet  decided  that  the  priority  the  statute  gives  divests 
a  specific  lien. 

The  rule  thus  laid  down  is  that  by  which  we  should  be  guided.  The 
decree  of  the  District  Court  should  be  reversed.  This  disposition  of 
the  cause  will  make  it  unnecessary  to  determine  whether  or  not  there 
was  error  in  refusing  to  classify  some  of  these  claimants  as  coming 
within  the  terms  of  the  statute. 

Decree  reversed. 


(230  FecL  773) 

POST  PUB.  CO.  V.  MURRAY. 

(Circuit  Court  of  Appeals,  Urst  Circuit.    March  7,  1916.) 

No.  1145. 

1.  PofifT  Office  ^=^14 — Unmailable  Matter — "Lottbbt  Scheme" — "Gift  En- 

TEKPBISE  *' 

Penal  Code  (Act  March  4,  1909,  a  321)  §  213,  35  Stat  1129  (Comp.  St 
1913,  §  19383),  provides  that  no  newspaper  or  publication  of  any  kind 
containing  any  advertisements  of  any  lottery,  gift  enterprise,  or  scheme 
of  any  kind  offering  prizes  dependent  In  whole  or  in  part  upon  lot  or 
diance,  shall  be  deposited  in  or  carried  by  the  malls.  A  newspaper  ad- 
vertised that  its  photographers  would  take  pictures  of  women  shoppers 
and  publish  the  pictures  with  the  heads  cut  off,  and  that  $5  would  be  paid 
to  each  lady  photographed  who  Identified  her  photo.  Held,  that  this  was 
not  within  the  statute,  as  the  particular  kind  of  chance  involved  in  the 
advertisement  did  not  require  a  parting  with  anything  by  members  of 
the  publio  for  the  prize  offered,  and  it  did  not  amounts  to  a  "lottery 
scheme,"  as  a  lottery  involves  a  scheme  for  raising  money  by  selling 
chances  to  share  In  a  distribution  of  prizes,  or  a  scheme  for  the  distribu- 
tor oUicr  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Hon  of  prizes  by  chance  among  persons  purchasing  tickets,  while  a  ''gift 
enterprise"  contemplates  a  scheme  In  whldi  presents  are  given  as  an  In- 
ducement to  members  of  the  public  to  part  with  their  money. 

[Ed.  Note,— For  other  cases,  see  Post  Office,  Cent  Dig.  §  21 ;  Dec.  Dig. 

«=5>14. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Lottery.] 

2.  Post  Office  ^=»14 — ^Mailable  Matiee— Statutory  PBOvisioNa 

As  Penal  Code,  §  213,  excluding  from  the  mails  newspapers  containing 
advertisements  of  lotteries,  etc.,  and  prescribing  as  punishment  for  vio- 
lations a  fine  or  imprisonment,  is  a  highly  penal  statute,  it  Is  not  suscepti- 
ble of  a  liberal  construction, .  bringing  wltliln  Its  prohibitions  press  pub- 
lications not  clearly  within  its  terms. 

[Ed.  Note.— Far  other  cases,  see  Post  Office,  Cent  Dig.  §  21 ;  Dec.  Dig.  * 
«=>14.] 

8.  Post  Office  ^s»14— Mailable  Matter — Statutory  Provisions. 

The  exclusion  of  newspapers  and  other  publications  from  the  malls  in 
the  exercise  of  executive  power  Is  highly  arbitrary  in  its  character,  and 
can  only  be  Justified  where  the  statute  is  clearly  applicable  to  the  supposed 
objectionable  publication. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §  21 ;  Dec.  Dig. 
«=>14.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
^of  Massachusetts;    Frederic  Dodge,  Judge. 

Suit  by  the  Post  Publishing  Company  against  William  F.  Murray, 
as  Postmaster.  From  a  decree  for  defendant,  plaintiff  appeals.  Re- 
versed, with  directions. 

Edmund  A.  Whitman,  of  Boston,  Mass.  (Elder,  Whitman  &  Bar- 
num,  of  Boston,  Mass.,  on  the  brieQ,  for  appellant. 

Louis  Goldberg,  Asst.  U.  S.  Atty.,  of  Boston,  Miass.  (George  W. 
Anderson,  U.  S.  Atty.,  of  Boston,  Mass.,  Horace  J.  Donnelly,  of 
Washington,  D.  C,  and  Leo  A.  Rogers,  Sp.  Asst  U.  S.  Atty.,  of  Bos- 
ton, Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

ALDRICH,  District  Judge.  This  is  an  equity  proceeding  in  the 
District  Court,  in  which  the  Post  Publishing  Company  asked  to  be 
relieved  from  an  order  of  the  Boston  postmaster,  made  under  direc- 
tion of  the  Department  at  Washington,  whereby  certain  issues  of  the 
Boston  Post  were  excluded  from  the  Boston  post  office  and  from  the 
mails.    The  Boston  Post  is  a  newspaper  published  in  Boston. 

On  May  1,  and  May  2,  1915,  it  published  a  certain  advertisement 
in  which  were  represented  pictures  of  headless  women  shoppers.  The 
advertisement  was  in  part  as  follows : 

"Attention,  Ladies! 

"During  this  week  Post  Photographers  will  take  snapshots  In  the  Busy  Bos- 
ton Shopping  District  of  Fifty  Women  Shoppers. 

"These  pictures  will  be  developed  and  lUustratlons  made  in  the  usual  way. 
and  then  their  Heads  will  be  Cut  off ! 

^s»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexei 
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•The  Headless  Plctnres  will  be  published — twenty-five  In  next  Saturday's 
Post  and  twenty-five  In  next  Sunday's  Post — numbered  but  without  names. 
The  names  will  not  be  known  to  the  Post  Photographers. 

"The  Ladies  Photographed  are  invited  to  identify  the  Headless  Photos. 

**A  Five  Dollar  Gold  Piece  for  Each  Identification. 

"Ladies  who  recognize  themselves  are  invited  to  call  at  Room  305,  third 
floor,  257  WasbJngton  Street,  Boston,  between  2  p.  m.  and  5  p.  m.  on  the  fol- 
lowing Monday,  May  3,  Tuesday,  May  4,  or  Wednesday,  May  5,  wearing  the 
same  hat  and  costume  as  when  photographed.  A  woman  representative  of  the 
Sunday  Post  will  be  present  As  she  will  have  at  hand  the  missing  heads  duly 
nnmbered,  she  will  be  able  to  readily  confirm  the  identtflcations.  Five  Dollars 
In  €k>ld  will  be  presented  to  each  photographed  shopper  who  is  thus  identified, 
but  payment  will  be  made  only  to  the  originals  of  the  photographs.  A  list  of 
identifications  will  be  published. 

"$250  for  50  Ladies  Who  Recognize  Themselves." 
Under  departmental  interpretation  of  the  act  of  Congress  in  re- 
spect to  lotteries,  games  of  chance,  and  gift  enterprises,  the  Post 
was  excluded  from  the  Boston  post  office  and  from  the  mails.  Sec- 
tion 213  of  the  Penal  Code  of  the  United  States  in  question  is  as  fol- 
lows, and  the  material  provisions  thereof  are  italicized : 

"No  letter,  package,  postal  card,  or  circular  concerning  any  lottery,  gift  en- 
terprise, or  similar  scheme  offering  prizes  dependent  in  whole  or  in  part  upon 
lot  or  chance ;  and  no  lottery  ticket  or  part  thereof,  or  paper,  certificate,  or  in- 
strument puri)orting  to  be  or  to  represent  a  ticket,  chance,  share,  or  interest  in 
or  dependent  upon  the  event  of  a  lottery,  gift  enterprise,  or  similar  scheme  of- 
fering prizes  dependent  in  whole  or  in  part  upon  lot  or  chance ;  and  no  check, 
draft,  bill,  money,  postal  note,  or  money  order,  for  the  purchase  of  any  ticket  or 
part  thereof,  or  of  any  share  or  chance  in  any  such  lottery,  gift  enterprise,  or 
scheme ;  and  no  nacspaper,  circular^  pamphlet,  or  publication  of  any  kind  con- 
taining any  advertisements  of  any  lottery^  gift  enterprise  or  scheme  of  any 
kind  offering  prizes  dependent  in  whole  or  in  part  upon  lot  or  chance,  or  con- 
taining any  llist  of  the  prizes  drawn  or  awarded  by  means  of  ♦  ♦  ♦  such 
lottery,  gift  enterprise,  or  scheme,  whether  said  list  contains  any  part  or  all 
of  such  prizes,  shall  he  deposited  in  or  carried  "by  the  mails  of  the  Unit^ 
ed  States,  or  be  delivered  by  any  postmaster  or  letter  carrier.  Whoever  shall 
knowingly  deposit  or  cause  to  be  deposited,  or  shall  knowingly  send  or  cause 
to  be  sent,  anything  to  be  conveyed  or  delivered  by  mail  in  violation  of  the 
provisions  of  this  section,  or  shall  knowingly  deliver  or  cause  to  be  delivered 
by  maU  anything  herein  forbidden  to  be  carried  by  mail,  shall  be  fined  not 
more  than  one  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or 
both ;  and  for  any  subsequait  offense  shall  be  imprisoned  not  more  than  five 
years." 

The  District  Court  denied  relief,  and  construed  the  advertisement 
as  one  presenting  a  scheme  prohibited  by  the  statute,  and  the  peti- 
tioner appealed. 

[1]  It  seems  to  us  quite  impossible,  under  the  rule  of  strict  and 
literal  construction  of  the  statute,  to  accept  the  advertisement  in  ques- 
tion as  one  containing  the  elements  of  wrong  involved  in  the  schemes 
against  which  the  statute  was  directed.  The  advertisement,  or 
scheme,  in  question  does  not  seem  to  be  like  any  of  the  kinds  or 
types  of  wrong  against  which  the  act  of  Congress  was  directed.  It 
cUd  not  present  a  lottery  scheme,  because  a  lottery  involves  a  scheme 
for  raising  money  by  selling  chances  to  share  in  a  distribution  of 
prizes — ^a  scheme  for  the  distribution  of  prizes  by  chance  among  per- 
sons purchasing  tickets.  It  was  not  a  gift  enterprise,  because  a  gift 
enterprise  contemplates  a  scheme  in  which  publishers  or  sellers  give 
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presents  as  an  inducement  to  members  of  the  public  to  part  with  their 
money.  Nor  did  it  present  the  kind  of  lot  or  chance  which  the  act  of 
Congress  was  striking  against,  because  the  particular  kind  of  chance 
involved  in  the  advertisement  in  question  did  not  require  a  parting 
with  anything  by  members  of  the  public  for  the  prize  offered. 

[2]  Congress  and  the  courts  are  cautious  about  placing  restric- 
tions upon  the  liberty  of  press  publications,  and,  as  the  statute  in 
question  is  a  highly  penal  one,  it  is  not  susceptible  of  a  liberal  con- 
struction to  the  end  that  press  publications  not  clearly  within  its  terms 
shall  be  brought  within  its  prohibitions. 

[3]  The  exercise  of  executive  power,  like  that  of  excluding  news- 
papers and  other  publications  from  the  mails,  is  highly  arbitrary  in 
its  character,  and  can  only  be  justified  where  the  statute  is  clearly  ap- 
plicable to  the  supposed  objectionable  publication. 

The  advertisement  in  question,  while  ingenious,  and  rather  grue- 
some in  some  of  its  phases,  after  all  involved  only  harmless  novelty, 
promoted  probably  by  the  radical  change  in  women's  street  costume, 
and  carried  forward  with  the  purpose  of  attracting  attention  to  the 
newspaper  and  of  increasing  its  circulation,  rather  than  as  a  scheme 
involving  direct  and  specific  intent  to  induce  members  of  the  public 
to  part  with  money,  which  seems  to  be  a  necessary  element  of  the 
statute  against  lotteries,  gift  enterprises  and  games  of  chance. 

Under  this  curious  advertisement,  which  involved  pictures  of  head- 
less women  in  street  costume,  there  was  nothing  for  the  woman  who 
was  curious  enough  to  be  in  the  shopping  district  at  the  appointed 
time  to  pay,  to  buy,  pr  to  lose  by  failure  of  identity,  and  while  losing 
nothing  in  the  event  of  failure,  her  gain  was  to  depend,  not  upon 
chance,  in  the  ordinary  acceptation  of  that  term  as  used  in  the  stat- 
ute, but  upon  the  fact  of  identity.  If  she  established  her  identity 
through  the  instrumentality  of  the  headless  picture,  she  was  to  get 
the  $5  gold  piece,  and  if  she  failed  to  establish  her  identity  she  lost 
nothing,  and  her  comforting  compensation  would  happily  result 
through  the  satisfaction  of  feminine  curiosity ;  and  in  the  given  indi- 
vidual instances  the  publisher  was  not  to  gain  anything  by  the  fact 
of  identity  or  failure  of  identity,  but  was  to  lose  if  the  fact  of  identity 
was  established.  Thus  the  conclusion  must  be  that  there  was  no  spe- 
cial intent  to  cheat  or  induce  members  of  the  public  into  buying 
something,  or  paying  something  for  a  chance.  Instead  of  being  that, 
it  was  a  situation  in  which  there  was  a  general  intent  and  general  pur- 
pose to  present  something  which  the  publisher  thought  would  be  at- 
tractive, and  which  would  catch  the  eye  and  increase  the  circulation 
of  the  paper.  We  view  this  curious  conception  more  as  a  playful  one, 
though  slightly  sportive,  and  as  one  possibly  involving  the  idea  of 
burlesquing  a  little  the  street  costume  of  women,  thereby  attracting 
public  attention,  with  the  view  of  increasing  the  circulation  of  the 
publication,  rather  than  as  a  deliberate  scheme  to  wrong  members  of 
the  public. 

Such  being  the  idea  of  the  publisher,  and  there  being  little,  if  any, 
element  of  chance  in  the  scheme,  and  whatever  chance  there  was  be- 
ing one  which  would  make  the  publisher  the  loser  rather  than  the 
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gainer,  and  the  woman  the  gainer  rather  than  the  loser,  it  would  not 
seem  to  be  within  the  class  of  wrongs  covered  by  the  statute.  It  is 
impossible  to  find  in  the  advertisement  the  necessary  specific  intent 
to  cheat  members  of  the  public  through  advertising  a  chance  enter- 
prise. 

This  advertising  enterprise  is  so  far  sui  generis  that  we  get  little 
aid  from  the  authorities  cited  with  respect  to  the  statute  in  question. 
It  is  enough  to  say  that  they  all  apparently  proceed  upon  the  idea 
that  the  statute  was  directed  against  schemes  which  involved  specific 
intent  to  induce  members  of  the  pubhc  to  part  with  money,  and 
schemes  under  which  they  were  to  get  something  of  a  value  which 
they  knew  not  of,  and  under  which,  as  a  rule,  the  originator  of  the 
scheme  intended  to  chance  off  things  at  a  value  less  than  their  real 
value. 

We  only  refer  to  the  interesting  discussion  by  Chief  Justice  Perley, 
with  reference  to  gift  enterprises.  State  v.  Clarke,  33  N.  H.  329,  66 
Am.  Dec.  723.  The  federal  statute,  generally  speaking,  is  in  conform- 
ity with  substantially  similar  statutory  enactments  in  the  various 
states,  and  the  opinion  of  Chief  Justice  Perley  is  interesting,  because 
it  points  out,  in  a  very  clear  way,  the  idea  that  these  statutes  are  ef- 
fective against  enterprises  and  schemes  which  induce  or  cheat  mem- 
bers of  the  public  into  parting  with  their  money  on  the  idea  that  they 
are  to  get  something  through  lot,  chance,  or  expectancy,  with  the  re- 
sult, in  the  end,  of  being  cheated. 

We  cannot  view  the  advertisement  in  question  as  one  involving  the 
specific  wrongful  intent  necessarv  to  bring  it  within  the  purview  of 
the  penal  statute  under  consideration. 

The  decree  of  the  District  Court  is  reversed,  with  directions  for 
further  proceedings  not  inconsistent  with  this  opinion  and  for  pro- 
ceedings to  the  end  that  the  relief  sought  shall  be  granted. 


<230  Fed.  777) 
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(Circuit  Court  of  Appeals,  First  Circuit.    February  15, 1916.) 

No.  1144. 

CoixisioN  ^=»56— Overtaking  Steam  Vessels— Fauijt. 

Evidence  held  not  to  siistain  the  claim  of  ^  steamer  which,  on  a  slightly 
crossing  but  nearly  overtaking  course,  had  come  Into  colJisiou  with  and 
sunk  a  smaller  and  slower  motor-propelled  schooner,  that  the  latter  chang- 
ed her  course  just  before  the  collision  and  was  chargeable  with  contribu- 
tory fault 

[Ed.  Note. — For  other  cases,  see  Collision,  Dec.  Dig.  «=»56.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   James  M.  Morton,  Judge. 

Suit  in  admiralty  for  collision  by  Jacob  F.  Brown,  owner  of  the  fish- 
ing schooner  Priscilla,  and  others,  against  the  steamer  Machigonne; 
Boston,  Nahant  &  Pines  Steamboat  Company,  claimant.  Decree  for 
libelants,  and  claimant  appeals.     Affirmed. 

^=9For  other  cases  Me  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  DigesU  ft  Indexes 
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Edward  E.  Blodgett  and  Albert  T.  Gould,  both  of  Boston,  Mass. 
(Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  on  the  brief), 
for  appellant. 

G.  Philip  Wardner,  of  Boston,  Mass.,  for  appellees. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  owner  of  the  fishing  schooner  Pris- 
cilla,  of  Boston,  together  with  her  master  on  the  trip  below  mentioned, 
filed  this  libel,  on  behalf  of  themselves  and  of  her  crew  on  the  same 
trip,  against  the  steamer  Machigonne,  of  Boston,  to  recover  damages 
for  the  sinking  of  the  schooner,  caused  by  a  collision  between  the  two 
vessels  in  the  upper  harbor  of  Boston  on  June  24,  1913. 

In  the  District  Court  the  Machigonne  was  held  solely  in  fault.  Her 
owner  and  claimant,  the  Boston,  Nahant  &  Pines  Steamboat  Company, 
appeals  from  the  decree;  not  contending  that  she  should  have  been 
held  free  from  fault,  but  contending  that  the  schooner  should  have 
been  held  also  in  fault. 

The  Priscilla,  though  ordinarily  a  schooner,  had  a  gasoline  motor 
engine,  by  whose  power  alone  she  was  being  propelled.  Her  sails 
were  furled.  For  the  purposes  of  the  applicable  Inland  Rules,  there- 
fore, the  collision  was  between  two  "steam  vessels,"  not  between  a 
"steam  vessel"  and  a  "sailing  vessel."  See  the  "preliminary"  para- 
graph of  the  Rules,  30  Stat.  96  (Comp.  St.  1913,  §  7873). 

The  collision  happened  a  little  before  one  o'clock  in  the  afternoon, 
the  weather  being  clear,  the  water  smooth,  and  the  wind  light.  Having 
left  T  Wharf  shortly  after  noon,  the  Priscilla  was  proceeding  down 
the  harbor,  bound  outward  on  a  sword-fishing  trip,  but  intending  to 
stop  on  the  way  at  a  station  near  Commonwealth  Dock,  in  South  Bos- 
ton, to  take  on  board  a  supply  of  gasoline.  The  Machigonne,  a  passen- 
ger boat  making  regular  trips  between  Boston  and  Nahant,  had  left 
her  dock  at  Otis  Wharf  at  about  25  minutes  before  1  o'clock,  also 
boimd  down  the  harbor,  on  her  way  to  Nahant.  The  collision  was  at 
a  point  near  Channel  Buoy  No.  7,  a  black  buoy  on  the  southerly  edge 
of  the  deep-water  channel,  and  somewhat  above  Commonwealth  Dock. 
This  buoy  is  just  about  half  a  mile  from  a  point  off  T  Wharf;  and 
a  very  little  less  than  half  a  mile  from  a  point  off  Otis  Wharf.  From 
the  first-mentioned  point  it  bears  about  southeast  by  south ;  from  the 
second,  about  east  southeast.  The  above  facts  are  not  disputed,  and 
it  is  admitted  by  the  pleadings  that  the  Machigonne's  bow  collided  with 
the  Priscilla's  stem  near  the  last  stanchion  aft,  on  the  starboard  side, 
cutting  into  her  so  that  she  filled  and  sank  shortly  afterward. 

Both  vessels  had  the  tide,  which  was  flood,  against  them.  Up  to  a 
time  when  collision  was  imminent,  the  Machigonne's  speed  had  been 
from  10  to  12  knots ;  the  Priscilla's  from  3  to  4. 

The  Priscilla  was  being  steered  by  her  master;  four  of  her  crew 
were  on  deck,  one  of  them  being  on  lookout  forward.  All  of  these 
testified  as  witnesses  at  the  trial.  In  the  Machigonne's  pilot  house 
were  her  captain,  pilot  and  quartermaster,  all  of  whom  testified  at  the 
trial,  as  did  also  her  engineer,  who  was  below.    She  had  no  lookout 
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Stationed  forward  of  her  pilot  house,  which  was  40  feet  aft  from  her 
stern.    There  were  no  other  witnesses  from  on  board  her. 

While  on  their  way  toward  the  place  of  collision,  both  vessels  had 
had  in  view  ahead  of  them  a  large  coal-laden  steamer,  the  Maiden, 
which  had  been  anchored  on  the  southerly  side  of  the  deep-water  chan- 
nel, about  oflF  the  Commonwealth  Dock,  and  not  far  below  Buoy  7. 
The  Maiden  was  seen  to  be  getting  up  her  anchor  and  getting  under 
way  as  they  approached  her.  With  both  the  Machigonne  and  Priscilla, 
it  had  been  a  question  on  which  side  of  the  Maiden  to  head. 

The  schooner  had  covered  a  good  part  of  the  distance  between  T 
Wharf  and  Buoy  7,  before  the  steamer  started,  and  was  the  first  of 
the  two  vessels  required  to  shape  her  course  with  reference  to  the 
Maiden.  Her  master,  according  to  his  own  testimony,  having  steered 
southeast  by  south  from  off  T  Wharf,  changed  this  course  to  about 
southeast  by  east  under  a  port  helm,  which  would  have  carried  him 
outside  the  Maiden,  had  that  vessel  not  gathered  a  speed  exceeding  the 
schooner's  and  gone  down  channel  at  a  faster  rate,  before  the  schooner 
came  up  with  her.  Finding  that  she  would  not  have  to  pass  the  Mai- 
den, he  brought  the  schooner  back  to  her  original  course  of  southeast 
by  south,  which  he  then  maintained  until  the  collision  without  further 
change.  At  the  time  this  last  change  of  helm  was  made,  he  saw  the 
Machigonne  coming  after  him  at  a  considerable  distance  behind  the 
schooner,  further  from  her  than  the  scliooner  was  from  the  Maiden, 
and  bearing  over  the  schooner's  starboard  quarter. 

We  find  no  reason  to  doubt  that  this  testimony  truly  states  the  rela- 
tive positions  of  the  two  vessels  at  the  time ;  and  if  there  was  no  fur- 
ther change  of  course  on  the  schooner's  part,  the  Machigonne  was 
solely  to  blame  for  striking  the  schooner.  The  respective  courses  and 
speeds  of  the  two  vessels  involved  risk  of  collision ;  she  was  the  over- 
taking vessel,  she  had  time  and  room  enough  in  which  to  keep  clear, 
and  might  easily  have  done  so  if  due  care  on  her  part  had  been  used. 
To  escape  this  result,  the  steamer  is  obliged  to  rely  upon  a  claim  that 
the  schooner,  instead  of  maintaining  her  course  down  channel,  sudden- 
ly changed  it  so  as  to  head  toward  the  South  Boston  shore,  directly 
across  the  steamer's  course,  when  the  vessels  were  so  close  to  each 
other  as  to  leave  the  steamer  no  opportunity  of  avoiding  collision. 

We  find  nothing  in  the  evidence  from  the  schooner  as  a  whole,  what- 
ever the  discrepancies  it  contains,  sufficient  to  establish  or  materially 
assist  this  claim,  and  the  witnesses  from  the  steamer  are  not  in  a  posi- 
tion to  establish  it,  for  the  reason  that,  on  their  own  statements,  they 
were  not  watching  the  schooner  or  her  movements,  and  first  became 
aware  that  she  was  dangerously  near  them  when  they  found  them- 
selves in  imminent  danger  of  collision  with  her.  The  only  lookout  be- 
ing kept  on  board  her  was  from  her  pilot  house,  and  of  the  three  per- 
sons there,  only  two  were  concerning  themselves  with  the  steamer's 
navigation  or  with  any  other  vessel  in  sight.  These  were  the  pilot, 
who  was  steering,  and  the  captain,  standing  on  the  starboard  side  of 
the  wheel.  The  quartermaster,  on  the  other  side  of  the  wheel,  was 
busy  with  a  book  wherein  he  was  setting  down  the  number  of  passen- 
gers. 
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According  to  the  pilot's  testimony,  the  steamer's  course  was  east 
southeast  from  off  Otis  Wharf,  with  the  Maiden  very  nearly  ahead, 
a  trifle,  if  anything,  on  the  starboard  bow.  Intending  at  first  to  leave 
the  Maiden  on  his  port  side  and  pass  between  her  and  Commonwealth 
Dock,  the  steamer's  helm  was  ported  a  little,  but  while  answering  this 
change  of  helm,  the  Maiden  was  found  to  be  also  directing  her  course 
to  starboard.  Fearing  that  there  might  not  be  room  enough  to  pass 
her  on  that  side,  there  being  other  vessels  at  anchor  in  that  direction 
further  down,  the  helm  was  changed  to  starboard  sufficiently  to  put 
the  steamer  on  a  course  carrying  her  outside  the  Maiden,  and  then 
steadied.  It  was  after  this  had  been  done  that  he  first  saw  anything 
of  the  schooner.  She  was  then,  according  to  him,  not  over  300  feet 
away,  crossing  the  steamer's  course  almost  at  right  angles  and  swing- 
ing to  starboard.  Although  the  engines  were  at  once  reversed  and  the 
wheel  put  hard  to  starboard,  collision  followed,  the  vessels  being  near- 
ly at  right  angles  when  the  steamer's  bow  hit  the  schooner  as  above. 

According  to  the  captain's  testimony,  he  had  noticed  the  schooner 
going  down  stream  while  backing  his  steamer  out  from  Otis  Wharf. 
How  far  down  she  then  was,  he  does  not  say.  He  appears  to  have 
taken  little  notice  of  her  then,  and  no  further  notice  of  her  until  he 
discovered  her,  a  few  seconds  after  the  pilot  had  headed  the  steamer 
so  as  to  go  outside  the  Maiden,  on  the  steamer's  port  bow,  crossing 
her  course,  heading  as  if  to  pass  under  the  Maiden's  stem,  and  so  near 
as  to  cause  him  to  signal  instantly  for  full  speed  astern  and  order  the 
steamer's  wheel  hard  to  starboard.  The  vessels  struck,  according  to 
him,  almost  at  a  right  angle.  The  quartermaster  saw  the  schooner 
"just  when  it  happened."  A  diagiam  drawn  by  him  would  indicate 
the  angle  of  the  collision  to  have  been  considerably  more  than  a  right 
angle. 

Testimony  coming  from  witnesses  who,  like  the  captain  and  pilot, 
charged  with  the  navigation  of  a  steamer  running  at  high  speed,  strike 
a  vessel  they  are  bound  to  avoid,  in  broad  daylight,  without  having  tak- 
en any  notice  of  her  until  they  are  on  the  point  of  striking  her,  is  not 
testimony  such  as  can  be  expected  to  convince  the  court  that  they 
would  not  have  struck  her  at  all  but  for  an  unexpected  change  of  her 
course  such  as  to  bring  her  directly  across  their  own.  We  think  it  evi- 
dent, as  did  the  District  Court,  that  their  attention  had  been  directed 
solely  to  the  Maiden,  and  none  of  it  given  to  the  schooner  imtil  too 
late. 

Their  evidence  fails  to  convince  us  that  the  steamer  in  fact  struck 
the  schooner  at  a  right  angle.  With  the  exception  of  a  diagram  made 
by  one  witness,  who  was  not  taking  any  part  in  her  navigation  at  the 
time,  the  evidence  of  all  the  witnesses  from  the  schooner  is  to  the  con- 
trary; nor  do  we  think  the  argument  from  the  nature  of  the  injury 
to  tiie  schooner's  hull,  as  ascertained  after  she  was  raised,  strong 
enough  to  establish  the  fact.  Going,  as  she  was,  nearly  at  full  speed, 
the  steamer  could  hardly  strike  a  vessel  so  much  smaller  on  the  quar- 
ter without  instantly  swinging  her  around;  and  in  view  of  this  fact, 
neither  the  estimates  of  witnesses  who  had  not  observ-sd  the  entire 
approach  of  the  vessels  as  to  the  angle  of  collision,  nor  opinions  form- 
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ed  from  examination  of  the  injuries  to  the  hull  as  to  the  "angle  of  the 
break,"  can  have  much  weight. 

The  master  of  the  schooner  called  at  the  Steamboat  Company's  of- 
fice directly  after  the  collision,  on  the  same  afternoon,  and  the  appel- 
lant relies  on  admissions  he  is  said  to  have  then  and  there  made  re- 
garding the  manner  in  which  the  collision  happened.  The  evidence 
is  contradictory  as  to  what  was  said  and  done  at  the  time.  We  are 
not  satisfied  that  any  admissions  were  then  made  which  materially  con- 
flicted with  the  master's  testimony  as  summarized  above.  Neither  the 
diagram  which  he  admits  having  made,  nor  that  made  by  Mr.  Sherman 
and  claimed  to  have  been  approved  by  him  seem  to  us  necessarily  in- 
consistent with  that  testimony. 

The  alleged  sudden  change  of  course  on  the  schooner's  part  is  ob- 
viously one  which  she  could  have  had  no  motive  to  make,  but,  on  the 
contrary,  every  motive  to  avoid  making.  We  do  not  think  the  evidence 
sufficient  to  prove  that  she  ever  made  it.  We  therefore  agree  with  the 
conclusions  of  the  District  Court.  It  is  unnecessary  to  deal  separately 
with  each  of  the  assignments  of  error. 

The  decree  of  the  District  Court  is  affirmed,  with  interest,  and  the 
appellees  recover  their  costs  of  appeal. 


(230  Fed.  781) 

SCHNEPrE  V.  SCHNEPFE  et  al. 

(C^coit  Court  of  Appeals,  Fourth  Circuit    February  24,  1916.) 

No.  1407. 

L  JUDOMEWT  ^=»688 — CoNCLUsmcNKSS — Parties  Concluded. 

A  testator's  widow  brought  suit  In  a  state  court  to  require  his  executor 
to  pay  her  $12,000,  under  an  antenuptial  contract  whereby  the  testator 
promised  to  pay  her  that  sum  In  lieu  of  any  dower  Interest  in  his  estate, 
and  obtained  a  decree  requiring  the  executor  to  pay  such  sum.  There- 
after a  son  brought  an  action  to  recover  from  her  his  share  of  the  amount 
paid  and  the  share  of  another  son,  on  aUegations  similar  to  those  made  by 
the  executor  in  the  former  suit  He  contended  that  the  amount  named 
in  the  antenuptial  agreement  was  a  charge  upon  real  estate,  and  not 
collectible  out  of  personal  property,  and  that  as  the  testator's  will  dis- 
posed of  personal  property  only,  and  gave  the  executor  no  interest  in 
real  estate,  the  executor  did  not  represent  the  testator's  heirs  in  the 
former  suit,  and  that  he  was  not  bound  by  the  decree.  Held,  that  the 
executor  represented  aU  jmrties  having  any  interest  in  the  personal 
property  as  to  any  (daim  or  liabiUty  imyable  out  of  his  personal  property. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §  1211 ;  Dec  Dig. 
«=>688.] 

2,  Judgment  ^=»688 — Conclusiveness — ^Matters  Concluded. 

It  was  the  right  and  duty  of  the  executor  to  set  up  any  valid  defense 
when  sued  by  the  widow,  including  the  defense  that  she  had  no  right  of 
action,  because  the  $12,000  was  only  a  charge  upon  real  estate  and  not 
an  enforceable  demand  against  personal  property,  and  plaintiff  was 
therefore  bound  by  the  decree  against  the  executor,  whether  such  defense 
was  set  up  or  not  as  a  Judgment  is  conclusive  as  to  defenses  which 
might  have  been  presented,  though  they  were  not  presented. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  §  1211;  Dec  Dig. 
»=»68a3      

^s>For  oUier  casM  •«•  Mine  topic  ft  KET-NUMBER  In  aU  Key-Numbered  DigesU  ft  lodexeii 
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3.  CouBTS  ^=»365 — ^LocAL  Law — Foixowino  State  Decision. 

The  questions  whether  the  widow  could  maintain  an  equitable  action, 
and  whether  there  was  a  failure  of  consideration  because  of  her  abandon- 
ment of  the  testator,  were  purely  questions  of  local  law,  and  the  decision 
of  the  state  court  of  last  resort  was  conclusive,  and  not  open  to  review  in 
a  federal  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  950,  952,  955,  969- 
971;  Dec.  Dig.  <S=»365.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore;    John  C.  Rose,  Judge. 

Action  by  John  Frederick  Schnepfe  against  Caroline  M.  Schnepfe 
and  another.  From  a  decree  dismissing  the  bill,  plaintiflE  appeals. 
Affirmed. 

George  G.  Schnepfe,  of  Baltimore,  Md.,  for  appellant. 
William  Colton  and  Frederick  N.  Tannar,  both  of  Baltimore,  Md., 
for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

KNAPP,  Circuit  Judge.  In  June,  1904,  Caroline  Mahle,  a  widow, 
and  John  Henry  Schnepfe,  entered  into  an  antenuptial  contract,  which 
begins  with  the  following  recital : 

"Whereas,  a  marriage  is  intended  to  be  solemnized  between  the  said  Caroline 
Mahle  and  John  Henry  Schnepfe,  and  in  view  of  which  they  desire  to  provide 
that  certain  real  and  personal  property  shall,  after  the  said  intended  marriage 
has  taken  place,  be  possessed,  enjoyed  and  disposed  of  as  though  they 
were  unmarried.    ♦    ♦    ♦ »» 

The  first  paragraph  of  this  contract  provided  that  Caroline  Mahle, 
"in  consideration  of  the  said  intended  marriage  and  certain  other 
good  and  valuable  considerations,"  should  continue  to  possess  the  real 
and  personal  property  which  she  then  owned,  with  power  to  dispose 
of  it,  absolutely  or  conditionally,  by  deed  or  will,  notwithstanding  her 
coverture ;  and  a  similar  provision  was  made  as  to  property  acquired 
by  her  during  coverture,  Mr.  Schnepfe  agreeing  to  unite  with  her  in 
the  execution  of  such  deeds  and  conveyances  as  might  be  required. 

The  second  paragraph  provided  as  follows: 

"In  consideration  of  the  said  Caroline  Mahle  uniting  in  marriage  with  the 
said  John  Henry  Schnepfe,  the  said  John  Henry  Schnepfe  doth  agree  to  pay, 
in  lieu  of  any  dower  interest  which  she,  the  said  CaroUne  Mahle,  would  ac- 
quire in  his,  the  said  John  Henry  Schnepfe's,  estate,  the  sum  of  $12,000.00; 
the  said  $12,000.00  to  be  paid  to  the  said  Caroline  Mahle  upon  the  death  of 
the  said  John  Henry  Schnepfe  out  of  whatever  estate  the  said  John  Henry 
Schnepfe  may  die  seised  of,  said  payment  to  be  made  prior  to  the  distribution 
of  said  estate." 

It  was  also  agreed  that  in  the  event  of  the  death  of  Caroline  Mahle 
during  Schnepfe's  lifetime  he  was  to  pay  the  $12,000  to  her  children 
by  her  former  husband,  and  he  further  agreed  to  relinquish  all  right, 
title  and  interest  which  he  might  acquire  by  way  of  curtesy  in  her 
estate. 

The  marriage  followed  soon  afterwards,  and  Schnepfe  died  in  No- 
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vcmber,  1913.  In  January,  1914,  the  $12,000  not  having  been  paid, 
Mrs.  Schnepfe  brought  an  equity  suit  in  circuit  court  No.  2  of  Balti- 
more dty  against  the  executor  of  the  last  will  and  testament  of  her 
deceased  husband.  The  trial  of  the  case  resulted  in  a  decree  which 
required  the  executor  to  pay  complainant  the  sum  of  $12,000  and  costs 
of  the  proceedings.  The  executor  app>ealed  to  the  Court  of  Appeals 
of  Maryland,  and  that  court  in  December,  1914,  affirmed  the  decree. 
Schnepfe  v.  Schnepfe,  124  Md.  330,  92  Atl.  891.  The  opinion  of 
Boyd,  C.  J.,  contains  a  full  and  careful  discussion  of  the  questions  in- 
volved. 

In  April,  1915,  this  action  was  brought  by  the  appellant,  a  son  of 
John  Henry  Schnepfe,  and  a  citizen  of  the  state  of  Alabama,  against 
the  executor  and  Mrs.  Schnepfe,  to  recover  from  her  his  share  as 
heir  at  law,  and  also  the  share  of  a  brother  assigned  to  him,  of  the 
$12,000  which  had  been  paid  to  her,  on  the  ground  that  such  payment 
was  illegal  and  operated  to  deprive  him  of  property  to  which  he  was 
justly  entitled.  The  voluminous  bill  of  complaint  sets  up,  among 
other  things,  the  same  facts  alleged  in  the  answer  of  the  execu- 
tor to  Mrs.  Schnepfe's  suit  in  the  state  court,  and  the  exhibits  in- 
clude all  the  proceedings  in  that  suit.  The  executor  by  way  of  an- 
swer admitted  all  the  allegations  of  the  bill.  Mrs.  Schnepfe  filed 
a  motion  to  dismiss  on  various  grounds,  the  substance  of,  which  is 
that  the  facts  alleged  in  the  bill  do  not  state  a  cause  of  action  or  entitle 
the  complainant  to  equitable  relief.  The  learned  District  Judge,  after 
hearing  the  parties,  dismissed  the  bill,  for  the  declared  reason,  as  as- 
serted in  appellant's  brief : 

''Tills  is  in  effect  an  attempt  to  set  aside  a  decree  of  the  Court  of  Appeals 
of  Maryland." 

The  appellant  contends,  if  we  understand  his  argument,  that  the 
$12,000  named  in  the  antenuptial  agreement  was  a  charge  upon  real 
estate  and  not  collectible  out  of  the  personal  property  left  by  Schnepfe ; 
that  his  will  disposed  of  personal  property  only  and  gave  tiie  executor 
no  right  or  interest  in  real  estate ;  that  therefore  the  executor  did  not 
represent  in  the  state  court  the  heirs  of  the  testator,  meaning  the  per- 
sons to  whom  any  real  estate  owned  by  him  descended;  and  conse- 
quently that  appellant  is  not  bound  by  the  decree  of  that  court,  and 
has  not  had  his  day  in  court  as  to  the  controversy  here  presented. 

[1,  2]  But  the  obvious  answer  to  this  contention  is  that  the  execu- 
tor did  represent  all  parties  having  any  interest  in  the  personal  prop- 
er^ of  the  deceased,  and  also  represented  them  as  to  any  claim  or  lia- 
bility payable  out  of  his  personal  property.  18  Cyc.  955 ;  Cowen  v. 
Adams,  78  Fed.  536,  24  C.  C.  A.  198.  When  Mrs.  Schnepfe  sued  in 
the  state  court  to  compel  payment  of  the  $12,000  out  of  the  personal 
estate  in  the  hands  of  the  executor,  it  was  his  right  and  duty  to  set 
up  any  valid  groimd  of  defense  including  the  defense  that  the  ante- 
nuptial agreement  gave  no  right  of  action  against  him,  because  the 
$12,000  was  not  an  enforceable  demand  against  personal  property, 
Imt  only  a  charge  upon  real  estate,  with  which  the  executor  had  noth- 
ing to  do.  And  for  the  purposes  of  this  case  it  is  unimportant  whether 
or  not  that  defense  was  set  up  in  the  answer  and  urged  at  the  trial ;  it 
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is  sufficient  if  there  was  opportunity  to  make  it,  and  this  seems  to  us 
to  be  beyond  question.  The  appellant  was  therefore  represented  by 
the  executor  in  that  suit,  because  it  was  a  suit  to  enforce  psyment  of 
the  $12,000  out  of  the  personal  property,  and  it  follows  that  he  has 
had  his  day  in  court  as  to  that  question  and  is  bound  by  the  decree. 
As  the  Supreme  Court  said  in  the  leading  case  of  Cromwell  v.  County 
of  Sac,  94  U.  S.  351,  24  L.  Ed.  195 : 

"Thus,  for  example,  a  Judgment  rendered  upon  a  promissory  note  is  con- 
clusive as  to  the  validity  of  the  instrument  and  the  amount  due  upon  it,  al- 
though it  be  subsequently  alleged  that  perfect  defenses  actually  existed,  of 
which  no  proof  was  offered,  such  as  forgery,  want  of  consideration,  or  pay- 
ment If  such  defenses  were  not  presented  in  the  action,  and  established  by 
competent  evidence,  the  subsequent  allegation  of  their  existence  is  of  no  legal 
consequence.  The  judgment  is  as  conclusive,  so  far  as  future  proceedings  at 
law  are  concerned,  as  though  the  defenses  never  existed.  The  language,  there- 
fore, which  is  so  often  used,  that  a  Judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  presented  in  the  action,  but  also  as 
to  every  ground  which  might  have  been  presented,  is  strictly  accurate,  when 
applied  to  the  demand  or  claim  in  controversy." 

[3]  It  is  argued  that  appellant  is  not  bound  by  the  Maryland  de- 
cree, because  any  claim  of  Mrs.  Schnepfe  for  payment  of  the  $12,000 
out  of  the  personal  property  was  not  cognizable  by  a  court  of  equity, 
but  could  be  enforced  only,  if  at  all,  in  an  action  at  law,  and  that  there- 
fore the  court  was  without  jurisdiction  to  render  the  decree.  But 
manifestly  the  question  whether  she  could  maintain  an  equitable  action 
was  purely  one  of  local  law,  and  the  decision  of  the  state  court  of  last 
resort  is  conclusive  upon  that  question.  If  we  are  right  in  what  has 
already  been  said,  the  appellant  was  represented  in  that  suit  by  the  ex- 
ecutor, and  the  ruling  against  him  upon  the  issue  of  jurisdiction  is  not 
open  to  review  in  a  federal  court. 

The  same  principle  applies  to  the  claim  that  there  was  failure  of 
consideration  for  the  $12,000  because  Mrs.  Schnepfe  is  alleged  to 
have  abandoned  her  husband  for  such  length  of  time  and  under  such 
circumstances  as  entitled  him  to  a  divorce,  which  would  have  annulled 
the  antenuptial  agreement.  This  question  is  discussed  at  length  by 
the  learned  Chief  Justice,  who  sums  up  the  conclusion  of  the  court  as 
follows : 

"It  is  not  a  meritorious  defense  for  the  executor  to  now  set  up,  when  the 
testator  can  no  longer  speak  for  himself — to  seek  to  avoid  the  obligation 
solemnly  made  by  the  testator,  and  so  far  as  appears  from  the  record,  intended 
by  him  to  be  provided  for  out  of  part  of  his  estate  set  apart  for  that  purpose, 
by  alleging  a  ground,  the  real  facts  as  to  which  no  one  knew  better  than  the 
testator  himself,  and  yet  he  did  not  in  his  lifetime  seek  to  obtain  a  divorce. 
Inasmuch  as  the  appellee  would  in  the  absence  of  the  agreement  liave  been 
entitled  to  dower  and  her  share  of  the  personal  estate  left  by  the  husband, 
even  if  it  be  true  that  she  abandoned  him^  as  there  was  no  divorce  we  are 
of  the  opinion  that  the  abandonment  (if  conceded)  does  not  nullify  the  ante- 
nuptial contract,  or  make  it  inequitable  in  this  case  to  enforce  it*' 

We  find  no  merit  in  the  appeal,  and  the  decree  dismissing  the  bill  of 
complaint  will  be  affirmed. 
Affirmed. 
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C30Fted.7S5) 

In  re  NATIONAL  TELEPHONE  MFG.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    February  10,  1016.) 

No.  1161. 

1  JuDOSs  ^=»16 — Substitute  Judges — ^Appointment — ^Validitt. 

Rev.  St.  i  59^,  provided  that,  when  any  District  Judge  was  prevented 
l^  disability  from  holding  court  in  the  absence  of  the  other  Judges, 
as  ai^>ears  l^  the  certificate  of  the  clerk  to  the  Circuit  Judge  or  Circuit 
Justice,  such  Circuit  Judge  or  Justice  might  appoint  the  judge  of  any 
other  district  in  the  same  circuit  to  hold  such  courts.  Section  592  pro- 
vided that  when  the  urgency  of  business  in  any  District  Court  required 
such  appointment,  as  appeared  by  the  certificate  of  the  clerk  to  the  Circuit 
Judge  or  Justice,  such  Circuit  Judge  or  Justice  might  appoint  the  Judge 
of  any  other  district  to  exercise  within  the  district  the  powers  vested 
in  the  judge  thereof.  Section  596  provided  that  it  should  be  the  duty  of 
every  Circuit  Judge,  whenever  the  public  Interest  so  required,  to  appoint 
the  District  Judge  of  any  judicial  district  within  his  circuit  to  hold  a  Dis- 
trict or  Circuit  Court  in  the  place  or  in  aid  of  any  other  District  Judge 
within  such  circuit  Heldj  that  a  District  Judge,  appointed  by  a 
Circuit  Judge  under  section  696  to  hold  the  Circuit  Court  for  a  district 
other  than  his  own  district,  was  authorized  to  determine  a  case  tried  at 
such  term  of  the  Circuit  Court,  though  it  did  not  appear  that  the  appoint- 
ment was  made  in  response  to  a  certificate  of  the  clerk,  as  section  596 
does  not  require  the  clerk's  certificate  as  a  condition  to  the  exercise  of 
the  power  of  appointment  thereunder,  as  is  required  by  sections  591  and 
692. 

[Ed.  Note. — ^For  other  cases,  see  Judges,  Cent  Dig.  §§  46,  63-59;  Dec. 
Dig.  «=>16.] 

Z  Judgment  ^=>407 — ^Vacating  or  Setting  Aside — Jubisdiotion. 

A  District  Judge  did  not  err  in  declining  to  entertain  a  motion  and  pe- ' 
titlon  to  vacate  a  judgment  on  the  groimd  that  the  moving  party  had  tak- 
en a  writ  of  error  from  the  Supreme  Court,  which  was  dismissed  for 
want  of  jurisdiction,  and  that  the  time  had  elapsed  within  which  a  writ 
of  error  could  be  tak^i  from  the  Circuit  Court  of  Appeals,  where  the 
judgment  was  the  one  the  court  Intended  to  enter  and  there  were  no  cler- 
ical mistakes,  and,  treating  the  petition  as  a  bill  in  equity,  it  was  not 
alleged  or  contended  that  the  petitioner  had  any  equitable  defense  of 
which  it  could  not  avail  itself  at  law,  or  a  good  defense  at  law  of  which 
it  was  prevented  from  availing  itself  by  fraud,  or  accident  unmixed  with 
negligence  of  itself  or  its  agents,  as,  after  the  term  ended  at  which  it  was 
entered,  the  judgment  passed  beyond  the  control  of  the  court,  and  errors 
therein  could  only  be  corrected  by  writ  of  error  or  appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  f§  768-771,  773, 
774;   Dec.  Dig.  <S=>407.] 

Original  petition  by  the  National  Telephone  Manufacturing  Com- 
pany for  a  writ  of  mandamus,  directed  to  Clarence  Hale,  District 
Juds^e  for  the  District  of  Maine,  holding  EKstrict  Court  in  the  District 
of  Massachusetts.    Petition  dismissed. 

Henry  T.  Richardson,  of  Boston,  Mass.,  for  petitioner. 
Charles  H.  Swan,  of  Boston,  Mass.,  for  respondent. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  This  is  a  petition  for  a  writ  of  manda- 
mus  directing  the  Honorable  Clarence  Hale,  District  Judge  of  the  Dis- 
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trict  of  Maine,  holding  the  District  Court  in  the  District  of  Massachu- 
setts, to  permit  certain  motions  and  a  petition  to  be  filed,  and  to  con- 
sider and  determine  the  same  and  enter  thereon  some  final  order,  so 
that  the  petitioner,  if  so  advised,  may,  by  appeal  or  other  appropriate 
remedy,  bring  the  questions  involved  before  this  court  for  final  deter- 
mination. 

It  seems  that  in  January,  1904,  the  petitioner  brought  a  suit  in  the 
Circuit  Court  for  the  Kstrict  of  Massachusetts  against  the  American 
Bell  Telephone  Company,  which  was  heard  before  Judge  Hale  and  a 
jury  at  the  February  term,  1910;  that  a  verdict  was  directed  for  the 
defendant  at  that  term,  and  judgment  entered  thereon  February  27, 
1911,  during  the  October  term,  1910;  that  Mav  4,  1911,  a  writ  of  er- 
ror was  sued  out  from  the  Supreme  Court  (^26  U.  S.  600,  33  Sup. 
Ct.  114,  57  L.  Ed.  376);  and  that  on  November  11,  1912,  that  court 
dismissed  the  writ  for  want  of  jurisdiction.  In  September  and  De- 
cember, 1913,  a  motion  and  a  petition  were  handed  to  the  clerk  of 
the  District  Court  of  Massachusetts,  in  each  of  which  it  was  sought 
to  have  the  judgment  entered  February  27,  1911,  vacated;  and  in 
December,  1913,  two  motions  were  handed  to  the  clerk,  seeking  to 
have  the  record  corrected  by  striking  from  the  docket  of  the  court  all 
entries  in  the  cause  made  subsequent  to  February  21  and  October  26, 
1910. 

As  a  writ  of  mandamus  is  never  granted  in  a  case  where,  if  issued, 
it  would  prove  unavailing,  it  becomes  necessary  for  us  to  inquire  wheth- 
er the  petition  states  grounds  which  would  warrant  the  relief  prayed 
,  for. 

[1]  The  first  ground  relied  on  by  the  petitioner  is  that  Judge  Hale 
was  not  duly  autfiorized  to  hold  the  terms  at  which  the  case  was  tried 
and  the  judgment  was  entered. 

It  appears  that  on  February-  23,  1910,  the  Honorable  Francis  C. 

Lowell,  then  a  United  States  Circuit  Judge  for  this  Circuit,  designated 

Judge  Hale  to  hold  the  February  term  of  the  Circuit  Court,  and  that 

the  records  of  the  court  contain  the  following  entry: 

''Circuit  Court  of  the  United  States. 

"District  of  Massachusetts. 

"Whereas,  in  my  judgment  the  pubUc  interest  so  requires,  I  do  hereby  des- 
ignate and  appoint  the  Honorable  Clar^ice  Hale,  District  Judge  for  the  Dis- 
trict of  Maine,  to  hold  the  February  term,  1910,  of  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Massachusetts. 

"Witness  my  hand,  at  Boston,  in  the  District  of  Massachusetts,  this  twenty- 
third  day  of  February,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  ten.  Francis  C.  Lowell,  U.  S.  Circuit  Judge." 

And  that  on  October  18,  1910,  the  Honorable  Le  Baron  B.  Colt,  then 
a  Circuit  Judge  for  this  Circuit,  issued  a  like  order  designating  Judge 
Hale  to  hold  the  October  term,  1910,  of  the  Circuit  Court,  as  shown 
by  the  records  of  said  court. 

In  support  of  the  petitioner's  contention,  it  is  pointed  out  that  the 
records  of  the  court  fail  to  disclose  that  either  appointment  was  made 
in  response  to  a  certificate  of  the  clerk,  under  seal  of  the  court,  as 
required  by  sections  591  and  592  of  the  Revised  Statutes  of  the  United 
States,  and  that  under  these  sections  of  the  statutes  such  a  certificate 
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is  made  a  condition  precedent  to  the  power  of  the  Circuit  Judge  to 
make  the  appointment. 

It  is  true  that,  under  sections  591  and  592,  the  conditions  there  pro- 
vided for,  namely,  disability  of  the  local  District  Judge  (section  591), 
or  an  acctmiulation  of  business  (section  592),  are  required  to  be  set 
out  in  a  certificate  of  the  clerk  under  seal  of  the  court  as  the  occa- 
sion for  an  appointment  under  the  respective  sections.  But  the  ap- 
pointments in  question  were  not  made  under  either  of  these  sections 
of  the  statutes,  but  under  section  596,  which  provides : 

**It  shaU  be  the  duty  of  every  Circuit  Judge,  whenever  in  his  Judgment  the 
public  interest  so  requires,  to  designate  and  appoint,  in  the  manner  and  with 
the  powers  provided  in  section  five  hundred  and  ninety-one,  the  District 
Judge  of  any  judicial  district  within  his  circuit  to  hold  a  District  or  Circuit 
Court  in  the  place  or  in  aid  of  any  other  District  Judge  within  the  same  cir- 
cuit ;  and  it  shall  be  the  duty  of  the  District  Judge,  so  designated  and  appoint- 
ed, to  hold  the  District  or  Circuit  [Court]  as  aforesaid,  without  any  other  com- 
pensation than  his  regular  salary  as  established  by  law,  except  in  the  case 
provided  in  the  next  section." 

This  section  does  not  require  the  certificate  of  the  clerk  as  a  condi- 
tion to  the  exercise  of  the  power  of  appointment.  In  McDowell  v. 
United  States,  159  U.  S.  596,  600,  16  Sup.  Ct.  Ill,  112  (40  L.  Ed. 
271),  Mr.  Justice  Brewer,  in  discussing  this  provision  of  the  statutes, 
said: 

**Thi8  gives  full  power  to  the  Circuit  Judge  to  act  without  reference  to  any 
certificate  from  the  clerk,  whenever  in  his  Judgment  the  public  interests  re- 
quire." 

And  Chief  Justice  Fuller,  in  Ball  v.  United  States,  140  U.  S.  118, 
128,  11  Sup.  Ct  761,  765  (35  L.  Ed.  377),  in  explaining  the  provisions 
of  this  section,  and  particularly  the  clause,  "in  the  manner  and  with 
the  powers  provided  in  section  five  hundred  and  ninety-one,*'  said: 

**TblB  section  contemplates  that  the  appointment  made  under  it  should  state 
what  court  the  appointee  was  to  hold,  and  that  it  was  in  place  of  the  judge 
oi  the  District  Cburt,  or  in  aid  of  him,  and  that  the  appointment  should  be 
filed  and  entered  cm  the  minutes,  as  provided  in  section  591." 

We  are  of  the  opinion,  therefore,  that  Judge  Hale  was  duly  au- 
thorized to  hear  and  determine  the  cause. 

[2]  In  support  of  its  motion  and  petition  to  vacate  the  judgment 
upon  which  Judge  Hale  refused  to  take  any  action  for  the  reason,  as 
stated  by  him,  that  the  case  had  passed  beyond  his  control,  the  peti- 
tioner offers  no  suggestion  other  than  that  it  would  be  equitable,  in 
view  of  the  fact  that  it  had  taken  a  writ  of  error  from  the  wrong 
court  and  more  than  six  months*  had  elapsed  within  which  a  writ  of 
error  could  be  taken  from  this  court  (Act  March  3,  1891,  c.  517,  § 
11,  26  Stat  829;  Rev.  Stat.  Supp.  vol.  1,  p.  904),  to  require  the  Dis- 
trict Judge  to  vacate  the  judgment  and  enter  a  new  judgment  from 
which  a  writ  of  error  might  be  had  and  the  exceptions  taken  and  saved 
at  the  trial  passed  upon  by  this  court. 

It  is  not  contended  that  the  judgment  entered  is  not  the  one  the 
court  intended  to  enter  or  that  the  record  contains  any  clerical  mis- 
takes. 

145C.C.A.— 7 
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"The  case,  therefore,  does  not  come  within  the  rule,  that  a  court,  after  the 
expiration  of  the  term,  may,  by  an  order  nunc  pro  tunc,  amend  the  record  by 
inserting  what  had  been  omitted  by  the  act  of  the  clerk  or  of  the  court  In 
re  Wight,  Petitioner,  134  U.  S.  136,  144,  10  Sup.  Ct.  487,  33  L.  Ed.  865;  Fow- 
ler V.  Equitable  Trust  Co.  (1)  141  U.  S.  3&1,  12  Sup.  Ct.  1,  35  L.  Ed.  786;  Gal- 
loway V.  McKeithen,  27  N.  C.  12,  42  Am.  Dec.  153 ;  Hyde  v.  Curling,  10  Mo., 
359.  Nor  is  this  a  suit  in  equity  to  set  aside  or  vacate  the  judgment  upon  any 
of  the  grounds  on  which  courts  of  equity  interfere  to  prevent  the  enforce- 
ment of  judgments  at  law."  Hickman  v.  Ft  Scott,  141  U.  S.  415,  418, 12  Sup. 
Ct  9,  10  (35  L.  Ed.  775). 

"A  court  of  equity  does  not  Interfere  with  judgments  at  law,  unless  the  com- 
plainant has  an  equitable  defense  of  which  he  could  not  avail  himself  at 
law,  because  it  did  not  amount  to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  availing  himself  of  by  fraud  or  accident 
unmixed  with  negligence  of  himself  or  his  agents."  Phillips  v.  Negley,  117 
U.  S.  665,  675,  6  Sup.  Ct  901,  905  (29  L.  Ed.  1013). 

If  the  petition  presented  to  the  District  Court  could  be  treated  as  a 
bill  in  equity,  it  does  not  allege,  and  it  is  not  contended,  that  the  peti- 
tioner had  an  equitable  defense  to  the  action  of  which  it  could  not 
avail  itself  at  law,  or  that  it  had  a  good  defense  at  law  of  which  it 
was  prevented  from  availing  itself  by  fraud  or  accident,  unmixed  with 
negligence  of  itself  or  its  agents.  And  as  the  judgment,  after  the 
term  ended  at  which  it  was  entered,  passed  beyond  the  control  of  the 
court,  and,  if  errors  e^^isted,  they  could  **only  be  corrected  by  such  pro- 
ceeding by  a  writ  of  error  or  appeal  as  may  be  allowed  in  a  court 
which,  by  law,  can  review  the  decision"  (Bronson  v.  Schulten,  104  U. 
S.  410,  415  [26  L.  Ed.  797]),  we  are  of  the  opinion  that  Judge  Hale 
did  not  err  in  declining  to  entertain  the  motion  and  petition. 

The  petition  is  dismissed,  with  costs. 


(230  Fed.  788) 

CHRISTOPOULO  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    February  2,  1916.) 

No.  1391. 

L  Grand  Jury  ^=:»5 — Qualification  of  Jurors — Conviction  op  Crime. 

Under  Judicial  Code  (Act  March  3,  1911,  a  231)  §  275,  36  Stat  1164 
(Comp.  St.  1913,  I  1252),  requiring  Jurors  in  United  States  courts  to  have 
the  same  qualiflcations  as  Jurors  in  the  highest  court  of  the  state.  Const 
S.  C.  art.  5,  §  22,  requiring  each  Juror  to  be  a  qualified  elector  of  good 
moral  character,  and  article  2,  §  6»  disqualifying  persons  convicted  of  cer- 
tain named  offenses,  one  who  had  been  convicted  on  plea  of  guilty  of  a 
violation  of  the  act  to  regulate  commerce  by  making  false  reports  of  the 
weight  of  certain  articles  shipped  was  not  thereby  disqualified  to  serve 
as  a  grand  Juror. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Ont  Dig.  §§  8-13,  15; 
Dec  Dig.  <S=>5.] 

2.  Grand  Jury  ^=5>5 — Qualifications — Good  Character. 

The  conmiission  of  that  c^ense  does  not  show  that  the  Juror  was  not 
a  man  of  good  moral  character,  since  such  character  is  presumed,  unless 
the  want  of  it  is  shown  by  conviction  of  a  disqualifying  crime,  or  is 
made  to  appear  by  evidence  outside  the  record. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent  Dig.  §§  8-13,  15; 
Dec  Dig.  <S=>5.] 
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8.  Gband  Jubt  «=>5 — QuAuncATioNs — Good  Chabacter — Statute. 

Civ.  Code  S.  C.  1912,  $  4036,  providing  that,  if  any  person  whose  name 
Is  placed  In  the  jury  box  is  convicted  of  any  scandalous  crime  or  is 
guilty  of  any  gross  immorality,  the  board  of  jury  commissioners  shall 
withdraw  his  name  from  the  box,  does  not  modify  the  standard  of  quali- 
fication fixed  by  the  state  Constitution,  but  is  merely  a  direction  to  the 
board ;  and  the  presence  of  one  whose  character  was  questioned,  but  who 
was  retained  on  the  list  by  the  board,  does  not  invalidate  an  indictment. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent.  Dig.  §§  8-13,  15; 
Dec.  Dig.  <8=»5.] 

4,  Witnesses  «=»337(6) — CEEDiBrLiTT — Commission  of  Other  Offenses. 

In  a  prosecution  for  falsely  representing  himself  to  be  a  citizen  of  the 
United  States,  defendant,  who  took  the  stand  in  his  own  behalf,  may  be 
required  to  answer  whether  he  ran  a  blind  tiger,  when  the  court  charges 
that  his  answer  can  be  considered,  not  as  evidence  of  pullt,  but  only  as 
affecting,  in  so  far  as  it  Involved  moral  delinquency,  hla  credibility  as 
a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  1132,  1140- 
1142, 1146-1148;  Dec.  Dig.  <S;=>337(6).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Constan  H.  Christopoulo  was  convicted  of  falsely  representing  him- 
self to  be  a  citizen  of  the  United  States,  and  he  brings  error.    Affirmed. 

John  I.  Cosgrove,  of  Charleston,  S.  C.  (W.  Turner  Logan,  of 
Charleston,  S.  C,  on  the  brief),  for  plaintiff  in  error. 

J.  Waties  Waring,  Asst.  U.  S.  Atty.,  of  Charleston,  S.  C.  (Francis 
H.  Weston,  U.  S.  Atty.,  of  Columbia,  S.  C,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  Plaintiff  in  error,  hereinafter  called  de- 
fendant, was  convicted,  under  section  79  of  the  Criminal  Code  (Act 
March  4,  1909,  c.  321,  35  Stat.  1103  [Comp.  St.  1913,  §  10247]),  of 
falsely  representing  himself  to  be  a  citizen  of  the  United  States.  The 
record  shows  these  facts : 

In  March,  1915,  there  was  an  enrollment  of  voters  for  a  municipal 
primary  in  the  city  of  Charleston,  S.  C.  This  enrollment  was  conduct- 
ed by  the  city  Democratic  executive  committee  under  rules  and  regu- 
lations which  were  authorized  or  prescribed  by  the  statute  laws  of  the 
state.  Among  these  rules  was  one  "that  if  a  naturalized  citizen  he 
must  show  his  papers  before  being  peritiitted  to  enroll."  Defendant 
is  a  native  of  Greece,  but  at  the  time  in  question  was  not  a  naturalized 
citizen  of  the  United  States,  although  he  had  declared  his  intention 
to  become  a  citizen  more  than  two  years  before.  He  appeared  at  the 
proper  place  of  enrollment  and  inquired  of  those  in  charge  of  the 
books  as  to  his  right  to  enroll.  In  compliance  with  the  rule  just  quoted 
he  produced  his  intention  papers,  which  were  examined  by  one  of  the 
officers  in  charge,  and  thereupon,  after  making  oath  that  he  was  duly 
qualified  to  vote,  he  was  allowed  to  enroll.  The  person  who  made  the 
examination  stated  at  the  trial  that  he  himself  did  not  know  the  diflfer- 
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ence  between  citizenship  papers  and  intention  papers ;  but  defendant 
admitted  on  cross-examination  that  he  knew  he  was  not  a  citizen  of  the 
United  States,  that  he  had  only  declared  his  intention  to  apply  for 
citizenship,  and  that  an  additional  application  was  necessary  before  he 
could  become  a  citizen.  He  also  admitted  that  he  had  not  voted  in 
previous  years  because  he  was  not  a  citizen.  Shortly  after  enrolling 
defendant  was  arrested  and  bound  over  for  trial  by  the  United  States 
commissioner.  The  next  grand  jury  was  organized  on  the  morning  of 
the  1st  of  June,  and  was  discharged,  after  returning  a  number  of  in- 
dictments, in  the  afternoon  of  the  following  day.  The  defendant's 
case  was  called  for  trial  the  next  morning,  tfie  3d  of  June,  at  which 
time,  and  before  pleading,  he  moved  to  quash  the  indictment  on  the 
ground  that  the  foreman  of  the  grand  jury,  one  John  Cart,  had  there- 
tofore been  convicted,  upon  a  plea  of  guilty,  of  a  disqualifying  crime; 
and  the  denial  of  that  motion  is  the  principal  ground  relied  upon  for 
a  reversal  of  the  judgment.  It  seems  that  Cart  had  been  indicted  in 
March,  1910,  for  a  violation  of  the  act  to  regulate  commerce,  in  that 
he  had  made  false  reports  of  the  weights  of  certain  articles  shipped 
for  transportation  in  the  years  1908  and  1909.  He  pleaded  guilty  to 
this  offense  and  was  punished  with  a  fine  of  $750. 

For  the  purposes  of  this  case  we  shall  assume  that  the  motion  to 
quash  was  seasonably  made  (Crowley  v.  United  States,  194  U.  S.  461, 
24  Sup.  Ct.  731,  48  L.  Ed.  1075),  although  defendant  was  arrested  and 
bound  over  more  than  tWo  months  before,  and  apparently  might  have 
ascertained  at  a  much  earHer  date  the  alleged  disqualification  of 
Cart.  We  also  lay  aside  the  suggestion  that  the  indictment  is  valid, 
even  if  Cart  was  disqualified,  because  20  grand  jurors  were  present 
when  the  indictment  was  found  and  no  claim  is  made  that  any  of  the 
others  were  not  quaKfied.  The  question  then  remains  whether  Cart 
was  disquaHfied  by  reason  of  the  offense  which  he  had  previously 
committed.  , 

[1]  The  Judicial  Code  of  the  United  States  (section  275)  provides 
that  jurors  m  courts  of  the  United  States  shall  have  the  same  qualifica- 
tions as  jurors  in  the  highest  court  of  the  state.  Under  the  Constitu- 
tion of  South  Carolina  (section  22  of  article  5)  each  juror  must  be  a 
qualified  elector  of  good  moral  character  and  between  the  ages  of  21 
and  65  years.  By  section  6  of  article  12,  the  following  persons  are  dis- 
qualified as  electors,  namely : 

"Persons  convicted  of  burglary,  arson,  obtaining:  goods  or  money  under  false 
pretences,  perjury,  forgery,  robbery,  bribery,  adultery,  bi2:amy,  wife-beatin?, 
housebreaking,  receiving  stolen  goods,  breach  of  truf?t  with  fraudulent  intent, 
fornication,  sodomy,  incest,  assault  with  intent  to  ravish,  miscegenatioQ,  lar- 
ceny, or  a  crime  against  the  election  laws." 

It  will  be  observed  that  the  list  does  not  include  convictions  for  fel- 
ony or  misdemeanor,  and  the  enumeration  of  specific  crimes  is  neces- 
sarily exclusive,  because  the  evident  purpose  is  to  declare  who  shall 
have  the  right  to  vote  in  the  state  of  South  Carolina.  The  oflfense  of 
which  Cart  was  convicted,  which  at  the  time  of  its  commission  was  only 
a  misdemeanor,  is  plainly  not  within  or  covered  by  any  of  the  named 
crimes  which  disqualify  an  elector.     It  must,  therefore,  be  held  that 
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Cart  had  not  been  convicted  of  a  disqualifying  crime  under  the  laws 
of  South  Carolina.  If  he  had  the  right  to  vote  in  that  state,  which 
seems  to  us  not  doubtful,  he  was  qualified  to  act  as  a  grand  juror,  not- 
withstanding the  fact  that  he  had  been  previously  convicted  of  a  stat- 
utory misdemeanor. 

[2,3]  It  is  argued  that  the  commission  of  this  offense  shows  that 
Cart  was  not  a  man  of  good  moral  character,  and  therefore  not  quali- 
fied to  serve  as  a  grand  juror.  But  every  elector  must  be  presumed 
to  be  of  good  moral  character,  unless  the  want  of  it  is  manifested  by 
conviction  of  a  disqualifying  crime  or  is  made  to  appear  by  evidence 
dehors  the  record.  True,  it  is  provided  in  section  4036  of  the  Civil 
Code  of  South  Carolina  that : 

Tf  any  person  whose  name  Is  placed  In  the  jury  box  is  convicted  of  any 
scandalous  crime,  or  Is  guilty  of  any  gross  Immorality,  his  name  shall  be  with- 
drawn therpfrom  by  the  board  of  jury  ctHnmlssloners,  and  he  shall  not  be  re- 
tamed  as  a  Juror." 

But  this  does  not  modify  the  standard  of  qualification  fixed  by  the 
state  Constitution;  it  is  merely  a  direction  to  the  board  that  makes 
up  the  list  of  jurymen.  If  the  board  retains  on  the  list  the  name  of  a 
person  whose  moral  character  is  called  in  question,  but  who  is  other- 
wise a  qualified  elector,  the  presence  of  that  person  on  the  grand  jury 
would  not  invalidate  an  indictment.  We  think  it  obvious  that  this 
must  be  so,  since  a  contrary  conclusion  would  seriously  impede  the  ad- 
ministration of  justice. 

Without  further  comment  we  deem  it  sufficient  to  express  the  opin- 
ion that  the  court  below  did  not  err  in  refusing  to  quash  the  indict- 
ment. 

[4]  The  only  remaining  assignment  that  needs  to  be  noticed  relates 
to  a  question  of  evidence.  The  defendant  was  a  witness  in  his  own 
behalf  and  was  asked  on  cross-examination  if  he  ran  a  "blind  tiger," 
which  implied  that  he  sold  liquor  unlawfully.  The  question  was  al- 
lowed over  his  objection  and  he  was  required  to  answer.  In  charg- 
ing the  jury  the  trial  court  made  it  plain  that  this  evidence  was  ad- 
mitted, not  as  tending  in  any  wise  to  prove  the  offense  for  which  de- 
fendant was  on  trial,  but  solely,  in  so  far  as  it  involved  moral  delin- 
quency, as  affecting  his  credibility.  For  this  purpose,  to  which  it  was 
explicitly  limited,  the  evidence  was  admissible,  as  this  court  has  re- 
cently held  in  Fields  v.  United  States,  221  Fed.  242,  137  C.  C.  A.  98. 

The  question  of  defendant's  intent  was  fairly  submitted  to  the  jury 
and  upon  that  issue  the  verdict  was  warranted  by  the  testimony. 

Affirmed. 
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(230  Fed.  792) 

LEHIGH  VALLEY  COAL  CO.  v.  LUKASZUNAS. 

(Circuit  Court  of  Appeals,  Second  Circuit     February  15,  1916.) 

No.  85. 

1.  Master  and  Servant  ^=>153(1) — Injuries  to  Servant — Duty  of  Master 

— Warning. 

A  master  is  negligent  who  sets  a  servant,  regularly  employed  at  work 
involving  no  special  risk,  to  perform  work  Involving  special  risk,  without 
instruction  and  warning  as  to  the  manner  of  doing  the  work  and  the 
dangers  to  be  anticipated,  unless  the  master  knows  or  has  good  reason 
to  believe  that  the  servant  has  sufficient  information  as  to  the  dangers 
and  how  to  avoid  them. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  314 ; 
Dec.  Dig.  <5=»153(1).] 

2.  Appeal  and  Error  ^=s>930(4) — Review — Effect  of  Verdict. 

Where  the  verdict  was  for  plaintiff,  each  controverted  Issue  on  which 
the  testimony  was  conflicting  must  be  taken  as  decided  In  plaintiff 's 
favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  37G0, 
37G1 ;    Dec.  Dig.  <g=>930(4).] 

3.  Master  and  Servant  <S=>149(2) — ^Injuries  to  Servant — ^Negligence  of 

Master — Blasting. 

It  was  negligent  for  the  labor  boss  of  a  mine  to  direct  a  coal  loader,  who 
was  not  known  to  be  a  qualified  blaster,  to  fire  a  blast  to  loosen  coal  jam- 
med In  the  chutes. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  CJent.  Dig.  { 
295;    Dec.  Dig.  <e=>149(2).] 

4.  Master  and  Servant  ®=5>151 — Injuries  eo  Servant — Delegation  of  Duty 

— Warning. 

The  master's  obligation  to  warn  an  Inexperienced  servant  of  special 
risks  cannot  be  delegated. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  298 ; 
Dec.  Dig.  €=>151.] 

5.  Master  and  Servant  <3=>95^ — Injuries  to  Servant — Liability  of  Mas- 

ter— Acts  of  Another. 

Where  It  was  a  custom  In  the  mine  to  send  a  laborer  to  get  the  blast- 
ing materials  from  the  assistant  mine  foreman,  who  was  a  state  officer,  In 
order  to  take  them  to  an  experienced  miner,  the  fact  that  the  assistant 
foreman  gave  them  to  a  laborer,  who  had  been  ordered  to  do  the 
blasting  himself,  but  was  not  qualified,  did  not  exonerate  the  employer 
from  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  358; 
Dec.  Dig.  €=>95%.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Antanas  Lukaszunas  against  the  Lehigh  Valley  Coal 
Company  for  damages  for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of  the  fMs- 
trlct  Court,  Southern  District  of  New  York,  In  favor  of  defendant  In  error  who 
was  plaintiff  below.  Tlie  action  was  brought  to  recover  damages  for  personal 
Injuries  sustained  by  plaintiff  while  working  In  the  coal  mines  of  defendant 
near  Mahoney  City,  Pa.  Plaintiff  was  employed  as  a  laborer,  his  work  was 
the  loading  of  coal  on  cars  in  the  mine,  shoveling  coal  Into  cars  from  platforms 
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erected  In  the  gangway  at  the  bottom  of  various  chambers  or  breasts.  He  had 
been  so  employed  for  some  four  years.  In  its  progress  down  the  chute  to  a 
platform  the  mined  coal  passes  one  or  more  barriers,  called  "batteries,"  at 
which  it  sometimes  becomes  clogged.  When  so  clogged,  the  accumulation  is 
broken  out  with  a  pick,  or,  if  that  will  not  suffice,  with  a  stick  of  dynamite. 
Plaintiff  was  under  the  orders  of  one  Wilson,  known  as  the  "loader  boss,"  who 
on  the  day  in  question  set  him  to  work  shoveling  coal  on  one  of  the  platforms. 
There  was  a  stoppage  of  coal  up  near  the  main  battery,  and  plaintiff  went 
there,  carrying  the  materials  for  a  blast.  According  to  his  narrative,  no  one 
else  was  near  the  battery,  he  drilled  a  hole  in  the  dynamite  stick,  inserted  a 
cap  (about  an  inch  long)  in  the  hole,  inserted  a  squib  or  fuse  in  the  outer,  open 
end  of  the  cap,  and  was  pressing  the  cap  to  hold  the  squib  In  place,  when 
both  cap  and  dynamite  exploded,  causing  the  Injuries  which  he  sustained. 

Allan  McCulloh,  of  New  York  City  (Clifton  P.  Williamson  and 
Edward  W.  Walker,  both  of  New  York  City,  of  counsel),  for  plain- 
tiff in  error. 

Baltrus  S.  Yankaus,  of  New  York  City  (John  Vemou  Bouvier,  Jr., 
and  Wm.  Montague  Geer,  Jr.,  both  of  New  York  City,  of  counsel), 
for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
action  is  brought  at  common  law  and  under  the  Mining  Act  of  Penn- 
sylvania. Act  No.  177  of  the  Session  of  1891.  That  statute,  among 
other  things,  provides  that  no  person  shall  be  allowed  to  blast  coal 
unless  the  mine  foreman  (a  state  ofScer)  is  satisfied  that  such  person 
is  qualified  by  experience  and  judgment  to  do  such  work.  Article  12, 
rules  35  and  36.  The  theory  of  the  plaintiff  is  that  plaintiff  was  not 
qualified  by  experience  and  judgment  to  fire  a  blast;  that  he  had  never 
even  received  any  instructions  as  to  how  such  work  should  be  done ; 
that  the  defendant  directed  him  to  fire  this  blast,  a  dangerous  opera- 
tion, and  was  negligent  in  wholly  failing  to  properly  and  sufficiently 
instruct  him  in  the  preparation  and  use  of  dynamite  and  in  failing  to 
acquaint  and  appraise  him  of  the  nature  and  character  of  the  explosive 
and  to  warn  him  of  the  dangers  to  be  apprehended  from  the  use 
thereof.  This  was  the  common-law  side  of  the  case.  Negligence  un- 
der the  statute  was  charged  in  violating  the  rule  above  referred  to  by 
directing  plaintiflf  to  charge  and  fire  a  blast,  knowing  that  he  had  no 
miner's  certificate  and  had  not  satisfied  the  mine  foreman  that  he  was 
qualified  to  do  the  work.  The  common  law  side  of  the  case  only  need 
be  considered. 

[1]  It  is  elementary  law  that  a  master  is  negligent,  who  sets  his 
servant  whose  regular  work  involves  in  itself  no  special  risk,  to  per- 
form other  work  involving  special  risk,  without  instruction  and  warn- 
ing as  to  how  the  work  may  be  safely  done  and  what  dangers  are  to 
be  anticipated — ^unless  the  master  knows,  or  has  good  reason  to  be- 
lieve, that  the  servant  has  sufficient  information  as  to  the  dangers  to 
be  encountered  and  how,  in  practice,  to  avoid  them.  This  is  the  law  in 
Pennsylvania.  Bogdanovicz  v.  Susquehanna  Coal  Company,  240  Pa. 
124,  87  Atl.  295. 

[2]  There  was  sharp  conflict  in  the  testimony  as  to  several  propo- 
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sitions;  since  the  verdict  was  for  the  plaintiff  each  of  these  contro- 
versies must  be  taken  here,  as  decided  in  his  favor.  There  was  tes- 
timony which  would  warrant  the  jury,  if  they  believed  it  (much  of  it 
came  only  from  the  plaintiff  himself)  in  finding  the  following  facts: 

(1)  The  explosion  occurred  either  because  plaintiff  did  not  break 
off  the  hard  end  of  the  squib  and  in  pushing  the  squib  down  this  hard 
end  scratched  the  fulminate  in  the  bottom  of  the  cap,  or  because  when 
pressing  the  cap  in  to  hold  the  squib  in  place  he  squeezed  it  too  close 
to  the  fulminate,  thereby  causing  a  disturbance  of  the  same,  with 
friction  which  induced  explosion. 

(2)  Plaintiff  had  never  been  instructed  by  any  one  how  to  put  these 
three  things,  dynamite,  cap  and  squib,  together ;  he  had  only  such  in- 
formation as  an  ignorant  man  would  have,  who  had  seen  others  doing 
it  and  might  in  his  observation  have  overlooked  some  of  the  details 
of  their  methods. 

(3)  He  was  not  a  man  qualified  by  experience  to  be  put  to  blast;  he 
was  an  ordinary  loader  working  with  a  shovel. 

(4)  He  was  under  the  immediate  direction  of  the  loader  boss,  and 
was  to  obey  his  instructions. 

(5)  There  was  in  that  part  of  the  mine,  a  man,  Boyle,  the  starter, 
a  certified  miner,  whose  duty  it  was  to  blast  out  the  coal  when  it 
clogged  in  the  chutes.  Sometimes  word  would  be  sent  to  him  by  a 
boss  loader  (or  some  one  else)  that  blasting  of  clogged  coal  would  be 
needed  at  a  particular  place.  If  he  had  the  necessary  explosives  with 
him  (he  was  furnished  usually  with  several  charges)  he  would  go 
direct  to  the  place  and  act.  If  he  needed  explosives  he  would  go 
first  to  the  box  kept  under  lock  by  the  boss  loader  and  get  some. 

(6)  Sometimes  the  boss  loader  would  send  a  man  to  Boyle  to  tell 
him  to  go  to  a  battery  and  blast,  and  would  give  that  man  the  explo- 
sives to  take  to  Boyle. 

(7)  This  practice  the  assistant  mine  foreman  knew  of  and  tolerated. 
It  is  not  apparent  why  he  should  have  stopped  it;  if  the  unqualified 
man  was  merely  carrying  to  Boyle  the  separate  articles,  which  were 
harmless  thus  separated,  there  seems  to  be  nothing  dangerous  about  it 

(8)  The  labor  boss  Wilson  did  not  know  that  plaintiff  was  a  man 
qualified  to  blast.  Nevertheless  on  the  day  in  question  the  labor  boss 
gave  plaintiff  these  explosives  and  told  him  to  go  and  blast  at  the 
battery. 

[3,  4]  We  are  satisfied  that  it  was  negligent  in  the  labor  boss  to 
give  these  explosives  to  a  man,  whom  he  did  not  know  to  be  a  qualified 
blaster,  and  to  instruct  him  to  use  them  to  fire  a  blast.  Also  that  for 
negligence  of  this  sort  by  the  labor  boss  affecting  a  man  under  his  or- 
ders the  owner  would  be  responsible  since  the  master's  obligation  to 
warn  is  not  one  which  he  can  delegate. 

[6]  We  do  not  think  responsibility  for  the  accident  can  be  shifted 
off  upon  the  assistant  mine  foreman  (a  state  officer)  on  the  ground  that 
he  saw  Wilson  give  plaintiff  this  dynamite.  He  might  have  supposed 
that  this  was  done  for  the  not  unusual  purpose  merely  of  carrying 
it  to  Boyle  with  information  as  to  the  place  which  was  clogged. 
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The  question  whether  any  negligence  of  the  plaintiff  contributed  to 
the  accident  was  clearly  one  for  the  jury  upon  the  proof. 

It  is  unnecessary  to  consider  the  few  exceptions  to  the  admission 
of  testimony;  the  evidence  introduced  under  exception  was  unim- 
portant, 

Judgment  affirmed. 


(230  F^.  795) 

IBVIN  et  al.  v.  KOEHLER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  1916.) 

No.  155. 

L  COBPOBATIONS  «=>117 — SAUS  OF  SXOCK — FeAUD— RiGHT  OF  ACTION — ^DeLAT. 

Where  plaintiff  bought  preferred  stock  on  misrepresentation  that  the 
dividend  to  accrue  the  following  m(9dth  had  already  been  declared,  but 
that  dividend  was  paid  him  by  the  seller,  so  that  he  did  not  learn  that 
the  misrepresentation  was  false,  and  the  corporation  passed  the  next 
semiannual  dividend,  but  declared  one  a  year  after  the  purchase,  plaln- 
tifTs  failure  to  institute  an  action  to  rescind  for  the  fraud  untU  10  mouths 
after  the  last  dividend  was  paid  was  not,  as  a  matter  of  law,  failure  to 
act  with  reasonable  promptness. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  506;  Dec. 
Dig.  <g=>117.] 

2.  CoRPOBATioNS    ^=»117 — Salb    OF    SxocK — Fbaud— RESCISSION — Delat — 
"Pbomptly." 

One  who  has  made  an  investment  in  stock  cannot,  after  he  knows  he 
was  deceived,  or  has  matters  brought  to  Ms  knowledge  that  would  put  a 
reasonable  man  on  inquiry  which  would  disclose  that  he  had  been  deceiv- 
ed, wait  and  see  whether  the  investment  turns  out  unfavorably,  but,  if  he 
desires  to  recover  the  price  paid  on  rescission,  he  must  act  promptly; 
••promptly"  having  no  precise  definition  as  a  particular  period  of  time,  but 
depending  largely  on  the  facts  in  each  case. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  S  506;  Dec. 
Dig.  <g=>117. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Promptly.] 

8.  Tbial  ^=>412 — ^Admission  of  Evidence — Waiveb  of  Objeotions. 

In  an  action  for  misrepresentation  in  the  sale  of  corporate  stock,  where 
the  complaint  alleged  that  defendants  fraudulently  told  plaintiff  they  knew 
the  stock  to  be  a  good  purchase,  and  plaintiff  offered  in  evidence  a  pros- 
pectus showing  the  estimates  of  the  earnings  of  the  company,  given  him 
by  defendants  with  the  statement  that  the  earnings  had  been  even  better 
than  the  estimates,  without  proving  that  the  statements  were  false,  and 
defendants,  instead  of  moving  to  strike  the  prospectus,  offered  evidence 
that  the  statements  were  true,  and  one  of  them  was  cross-examined  to 
show  that  they  were  not  true,  the  prospectus  was  properly  in  the  record. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent  Dig.  fS  182,  974r-OTr;  Dec. 
Dig.  «=»412.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  by  Henry  Koehler  against  Richard  Irvin  and  another. 
Judgment  for  plaintiff,  and  defendants  bring  error.     Affirmed. 

C=»For  other  caset  see  eazne  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Lord,  Day  &  Lord,  of  New  York  City  (Henry  De  Forest  Baldwin 
and  Allen  Evarts  Foster,  both  of  New  York  City,  of  counsel),  for 
plaintiffs  in  error. 

Robert  C.  Birkhahn,  of  New  York  City  (Henry  S.  Dottenheim,  of 
New  York  City,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  action  was  brought  to  recover 
the  siun  paid  by  plaintiff  to  defendants  for  shares  of  stock  of  the  Har- 
per Transportation  Company,  it  being  averred  that  the  purchase  was 
made  because  of  representations  made  by  defendants  as  to  its  value, 
which  representations  were  false  and  known  by  defendants  to  be  false 
when  they  made  them.  The  stock  was  cumulative  preferred  seven  per 
cent,  stock.  -  The  purchases  were  made  in  two  separate  lots  on  De- 
cember 14,  and  December  29,  1^1. 

The  only  representation,  other  than  such  as  were  mere  expressions 
of  opinion,  which  is  here  relied  on  is  the  statement  alleged  to  have 
been  made,  on  or  about  December  14,  1911,  by  one  of  the  defendants 
and  by  his  agent  in  his  presence  that  the  semiannual  dividend  which 
according  to*  the  terms  of  the  stock  certificate  was  to  be  expected  on 
January  1,  1912,  "had  been  declared."  It  is  not  necessary  to  enter 
into  any  discussion  of  the  evidence  bearing  upon  this  issue,  because 
it  is  conflicting,  the  plaintiff  testifying  that  the  statement  was  made 
and  defendant  that  it  was  not  made.  By  their  verdict  the  jury  has 
settled  that  question  adversely  to  defendants.  There  is  no  dispute 
upon  the  testimony  that  such  dividend  had  not  been  declared  at  the 
time  the  representation  was  made,  nor  that  the  first  and  only  dividend 
was  not  declared  until  January  10,  1913. 

[1]  This  suit  was  instituted  in  May,  1914,  and  the  proposition  prin- 
cipally contended  for  on  this  appeal  is  that  plaintiff  is  estopped  from 
recovery  because  of  his  delay  in  asserting  that  he  had  been  defrauded. 

At  the  time  plaintiff  bought  the  stock  defendant  paid  him  the 
amount  of  the  dividend  which  was  expected  January  1,  1912,  appar- 
ently on  the  theory  that  the  dividend  check  would  go  to  the  holder  of 
the  stock  prior  to  transfer.  Therefore  nonpayment  of  that  dividend 
by  the  company  would  not  come  to  the  knowledge  of  plaintiff. 

In  July,  1912,  no  dividend  was  declared,  and  plaintiff  became  sus- 
picious; he  was  ignorant  of  business  affairs  and  of  the  methods  of 
stock  corporations.  In  January,  1913,  dividend  was  declared  and 
paid.    In  July,  1913,  it  was  not  declared. 

Whatever  suspicions  as  to  the  falsity  of  the  statements  touching 
the  declaration  of  the  January  dividend  of  1912,  may  have  been 
aroused  by  the  failure  to  pay  dividend  in  July,  1912,  may  not  unrea- 
sonably have  been  dissipated  by  the  payment  of  dividend  in  January, 
1913.  The  case  is  not  sufficiently  clear  to  warrant  holding  as  matter 
of  law  that  plaintiff  was  estopped  because  of  failure  to  act  with  rea- 
sonable promptness. 

[2]  There  was  conflicting  testimony  as  to  when  it  was  that  plain- 
tiff ascertained  that  he  had  been  deceived  by  a  false  representation  as 
to  the  dividend  of  January  1,  1913.    The  court  submitted  that  branch 
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of  the  case  to  the  jury  with  instructions  which  correctly  set  forth  the 
law  and  adequately  advised  them  what  was  the  point  to  be  decided. 
We  quote  from  the  charge : 

"There  Is  a  principle  with  relation  to  rescinding  a  contract  which  it  Is 
proper  to  state  to  you.  A  man  cannot  lie  by,  generally  speaking,  after  he  hag 
made  an  investment  and  wait  until  it  turns  out  unfavorably,  still  going  ahead, 
having  known  of  any  falsity  connected  with  the  investment  whereupon  he  in- 
vested, and  not  proceed.  In  plain  English,  if  he  finds  out  that  he  has  been 
defrauded,  and  he  wants  to  recover  damages  and  rescind,  he  must  act 
i)romptly. 

^'Promptly  does  not  have  any  exact  definition  that  can  be  regulated  with 
respect  to  a  period  of  time.  It  depends,  of  course,  in  its  definition  largely  on 
the  circumstances  surrounding  the  facts  which  are  adduced  in  each  case,  but 
the  principle  which  is  applied  is  that  a  man  must  act  promptly  after  he 
knows  that  a  fraud  or  misrepresentation — and  misrepresentation  and  deceit 
are  the  very  same  thing — has  been  perpetrated  upon  him.  The  mere  suspicion 
that  it  has  been,  of  course,  is  not  enough  for  him  to  act  upon,  but  if  things  are 
brought  to  his  knowledge,  which  in  the  exercise  of  ordinary  prudence  should 
put  him  on  inquiry,  he  ought  to  make  an  inquiry  and  when  he  is  satisfied  , 
that  he  has  been  deceived  he  ought  to  act  without  delay.  Now  in  this  case, 
when  did  Mr.  Koehler,  assuming  that  there  was  misrepresentation,  if  you  find 
that  that  phase  of  the  case  is  reached  by  you,  first  know  of  any  such  misrep- 
resentation. If  he  knew  at  the  time  that  the  defendant  argues  he  did,  he 
had  knowledge  back,  I  think  in  1913,  and  I  think  he  did  not  commence  his 
action  until  1914  about  May — but  whether  he  knew  in  1913  or  whether  or  not 
there  were  facts  which  ought  to  have  put  him  upon  his  inquiry,  is  a  matter, 
gentlemen,  for  you  to  work  out  after  a  fair  consideration  of  what  these  wit- 
nesses have  said." 

Defendants  did  not  except  to  this  part  of  the  charge  nor  did  they 
ask  specifically  to  have  the  case  disposed  of  on  the  defense  of  estoppel. 
Their  motion  at  the  close  of  the  case  was  to  direct  verdict  for  de- 
fendant "on  the  ground  that  plaintiff  has  failed  to  produce  facts  suf- 
ficient to  constitute  a  cause  of  action." 

[3]   It  is  assigned  as  error  that: 

**The  trial  court  admitted  in  evidence  the  prospectus  of  the  Harper  Trans- 
portation Coinpany  and  permitted  the  plaintiff  to  attempt  to  prove  that  the 
Batements  therein  contained  were  untrue." 

One  feature  of  the  charge  in  the  complaint  was  that  the  defendants 
fraudulently  told  the  plaintiff  that  they  knew  the  stock  to  be  a  good 
purchase.  Plaintiff  offered  in  evidence  a  prospectus  of  the  company 
showing  the  estimated  earnings  which  the  defendant  from  whom  he 
bought  the  stock  gave  him  with  the  further  assurance  by  that  defend- 
ant that  the  actual  earnings  had  been  better  than  the  estimated.  The 
plaintiff  might  have  proved  that  they  were  not  and  that  the  defend- 
ants knew  they  were  not,  but  he  did  not  do  so.  Under  these  circum- 
stances it  would  have  been  proper  for  the  defendant  to  move  to  strike 
the  testimony  out  and  the  motion  should  have  been  granted.  But  be- 
fore they  made  the  motion  they  asked  the  defendant  Irvin  whether 
the  statements  in  the  prospectus  were  true  and  he  said  they  were. 
This  justified  the  plaintiff  on  cross-examination  in  showing  that  they 
were  not,  which  leaves  the  prospectus  properly  in  the  case. 

The  judgment  is  affirmed. 
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(230  Ted.  798) 

CANADIAN  PAO.  RY.  CO,  v.  BLACK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  11,  1916.) 

No.  84. 

1.  Appeal  and  Ebbob  ^=»1062(1) — ^Habmless  Ebbob — Submission  of  Ques* 

ti0n8  to  juby. 

Where,  In  an  actiou  for  false  arrest  and  malicious  prosecution,  the  un- 
disputed facts  conclusively  showed  as  a  matter  of  law  that  there  was  no 
probable  cause,  defendant  was  not  harmed  by  the  submission  of  this 
question  to  the  jury. 

[Ed.  Note; — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  f  4212; 
Dec.  Dig.  <5=»1062(1).] 

2.  Appeal  and  Ebbob  «=5>1053(2) — Ebbob — Cube. 

Plaintiff,  who  had  formerly  been  a  station  agent  in  defendant's  employ 
in  British  Columbia,  was  arrested  In  Buffalo  on  a  charge  based  on  an 
alleged  shortage  In  his  accounts  and  held  for  extradition.  Upon  promises 
by  defendant's  special  agent,  he  waived  extradition  and  voluntarily 
crossed  the  border  into  Canada,  when,  contrary  to  such  promises,  he 
was  placed  under  dose  arrest  and  transported  2,400  miles  in  a  public 
railroad  coach,  and  subjected  during  such  transportation  to  humiliation 
and  unnecessary  brutality.  On  a  trial  for  false  arrest  and  malicious  pros- 
ecution, the  undisputed  facts  showed  that  there  was  no  probable  cause. 
A  witness  testified  that  defendant's  auditor,  who  instigated  the  prose- 
cution, said  that  he  was  not  sure  that  the  alleged  shortage  was  anything 
more  than  an  error  in  boolilfeeplng,  but  that  plaintiff  had  been  snippy  to 
him,  and  that  he  was  going  to  make  it  as  hard  for  him  as  he  could.  The 
court  subsequently  strucli  out  this  testimony  and  told  the  jury  to  disre- 
gard it  Held  that,  as  this  testimony  could  have  left  no  possible  Im- 
pression on  the  jury's  mind,  except  on  the  questions  of  probable  cause 
and  the  amount  of  damages.  Its  subsequent  withdrawal  cured  the  effect 
of  Its  admission,  since  It  was  of  no  Importance  on  the  question  of  damages, 
in  view  of  the  more  important  matters  bearing  on  that  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4179: 
Dec.  Dig.  <g=>1053(2).] 

3.  Malicious    Pbosecution    ^=:»67 — False    Imprisonment — ^Damages — Evi- 

dence. 

In  view  of  the  evidence  as  to  plaintiff's  treatment,  there  was  sufficient 
proof  of  loss  to  authorize  an  award  of  damages  for  Injury  to  his  repu- 
tation. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  §{ 
155,156;  Dec.  Dig.  <g=>67.] 

4.  Malicious    Pbosecution    ^t=»62 — False   Impbisonment — ^DamagAes — Evi- 

dence. 

Where  the  cor.. plaint  in  such  action  alleged  that  plaintiff's  nervona 
system  was  shocked  by  what  took  place,  evidence  tending  to  show  that 
he  was  a  changed  man  after  his  sad  experience  was  properly  admitted, 
as  the  Inference  that  the  change  was  due  to  the  experience  was  a  perfectly 
legitimate  one  for  the  jury  to  draw. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  H 
148,  150;   Dea  J)ig.  <g=>62.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Action  by  David  J.  Black  against  the  Canadian  Pacific  Railway- 
Company.    Judgment  on  a  verdict  for  plaintiff,  which  the  trial  court 

^s=>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  DigesU  ft  Indexos 
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refused,  on  motion,  to  set  aside  (218  Fed.  239),  and  defendant  brings 
error.    Affirmed. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of  the  Dis- 
trict Court,  Western  District  of  New  York,  in  favor  of  defendant  in  error, 
who  was  plaintiff  below.  The  action  was  brought  to  recover  damages  for 
false  arrest  and  malicious  prosecution.  Plaintiff  was  a  station  agent  in  the 
employ  of  defendant  at  Wycliff,  British  Columbia.  There  was  no  one  else  at 
the  station;  plaintiff  having  full  charge  thereof,  including  the  billing  out 
and  receiving  of  freight,  the  sale  of  tickets,  the  handling  of  baggage,  etc. 
An  auditor  of  the  defendant,  one  Phillips,  reported  a  shortage  in  his  accounts. 
Thereupon  a  warrant  was  obtained  for  his  arrest  from  a  court  of  British 
Columbia,  and  a  special  officer  of  the  defendant  had  plaintiff  arrested  in 
Buffalo  and  held  for  extradition.  Upon  promises  made  by  Cadieux,  the  spe- 
cial agent,  plaintiff  waived  all  opposition  to  extradition  and  voluntarily 
crossed  the  border  Into  Canada,  when  he  was  at  once,  contrary  to  the  promises, 
placed  under  close  arrest  and  taken  to  the  court  in  British  Columbia,  to  be 
tried  for  grand  larceny.  When  the  case  came  on  for  trial,  the  judge  dis- 
missed it  on  the  showing  of  the  crown,  and  there  was  not  even  any  necessity 
of  calling  Black  to  the  stand.  The  traveling  auditor  admitted  in  substance  to 
the  judge  that  a  mistake  had  been  made  and  that  there  was  no  case. 

Clinton,  Clinton  &  Striker,  of  Buffalo,  N.  Y.  (G.  Clinton,  Jr.,  of 
Buffalo,  N.  Y.,  of  counsel),  for  plaintiff  in  error. 

Sullivan,  Bagley  &  Wechter,  of  Buffalo,  N.  Y.  (J.  A.  Wechter, 
of  Buffalo,  N.  Y.,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  trial  judge  instructed  the  jury  that 
actual  malice  had  not  been  shown  and  the  sole  issues  submitted  to  the 
jury  were:  Did  plaintiff  establish  lack  of  probable  cause?  If  so,  does 
the  jury  find  malice  in  law  ?  What,  if  any,  actual  damages  did  plain- 
tiff sustain? 

We  have  rarely  had  before  us  a  case  where  the  testimony  adduced 
to  show  probable  cause  was  so  flimsy  and  unpersuasive,  or  where  the 
circumstances  attending  the  prosecution  of  the  unfortunate  plaintiff 
were  characterized  by  such  gross  breach  of  faith  and  such  humil- 
iating and  imnecessary  brutality. 

Fortunately  we  are  spared  the  trouble  of  incorporating  any  digest  of 
the  testimony  in  our  opinion.  Upon  the  denial  of  a  motion  to  set  aside 
the  verdict  Judge  Mayer  reviewed  the  whole  testimony  exhaustively. 
His  opinion  will  be  found  in  218  Fed.  239.  No  one  reading  it  will  be 
surprised  that  the  jury  assessed  $25,000  as  compensatory  damages. 
All  we  have  to  do  is  to  pass  upon  the  points  presented  on  this  writ 
of  error.    They  are  three  in  number : 

[1]  1.  That  the  court  erred  in  leaving  to  the  jury  the  question 
whether  or  not  plaintiff  had  shown  absence  of  probable  cause.  It  is 
argued  that  there  is  no  substantial  controversy  on  the  facts  relevant 
to  "probable  cause,"  and  therefore,  according  to  the  authorities  cited, 
the  court  should  have  determined  that  question  itself.  It  is  a  sufficient 
answer  to  this  assignment  of  error  to  say  that  the  undisputed  facts 
conclusively  establish  the  proposition  as  a  matter  of  law  that  there 
was  no  probable  cause.  Indeed,  the  trial  judge  himself  so  held  when 
motion  to  dismiss  was  made  at  the  end  of  plaintiff's  case,  although 
subsequently  he  sent  the  question  to  the  jury.    Certainly  no  harm  re- 
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suited  to  defendant  in  giving  it  a  chance  to  persuade  the  jury  that  there 
was  "probable  cause,"  when  the  testimony  plainly  showed  that  there 
was  none. 

[2]  2.  That  a  witness,  Carter,  testified  to  a  conversation  with  Phil- 
lipps,  the  auditor — ^the  real  instigator  of  the  prosecution — ^in  which  the 
latter  stated  that  he  was  not  tlien  sure  that  defendant's  errors  were 
more  than  errors  in  bookkeeping,  and  that  Black  had  been  snippy  to 
him,  and  he  was  going  to  make  it  as  hard  for  him  as  he  could.  This 
testimony  was  subsequently  struck  out  by  the  court,  and  the  jury  were 
told  to  disregard  it.  Defendant's  counsel  objected  to  this,  and  insisted 
on  his  exception  reserved  to  its  admission.  He  did  not,  however,  when 
it  was  thus  stricken  out,  ask  to  have  a  juror  withdrawn.  The  point 
need  not  be  disposed  of  on  any  such  technicality.  There  are  cases 
where  "such  strong  impression  has  been  made  upon  the  minds  of  the 
jury  by  illegal  and  improper  testimony  that  its  subsequent  withdrawal 
will  not  remove  the  effect  caused  by  its  admission,  and  in  that  case 
the  general  objections  may  avail  on  appeal  or  writ  of  error."  Throck- 
morton V.  Holt,  180  U.  S.  552,  21  Sup.  Ct.  474,  45  L.  Ed.  663.  See, 
also,  Turner  v.  American  Security  &  Trust  Co.,  213  U.  S.  257,  29  Sup. 
Ct.  420,  53  L.  Ed.  788;  Furst  v.  Second  Avenue  R.  R.  Co.,  72  N.  Y. 
542. 

But  this  is  no  such  case.  The  only  possible  impression  left  on  the 
jury's  mind  could  be  as  to  two  propositions  only:  First,  absence  of 
probable  cause;  second,  amount  of  damages.  But,  without  this  evi- 
dence, the  testimony  was  such  that  the  court  should  have  instructed 
the  jury  that  on  the  undisputed  facts  there  was  no  probable  cause. 
On  the  question  of  damages  the  evidence  struck  out  was  of  no  im- 
portance. With  the  disgraceful  narrative  fresh  in  their  minds  of  the 
special  agent's  disregard  of  the  promises,  in  reliance  on  which  plain- 
tiff had  voluntarily  crossed  from  the  United  States  into  Canada — a 
breach  of  faith  induced  by  instruction  from  defendant's  headquarters 
— and  the  account  of  the  incidents  of  the  journey  from  Toronto  to 
Winipeg,  the  jurors'  minds  were  too  full  of  more  important  matters 
to  give  any  attention  to  Phillipps'  statement  that  plaintiff  had  been 
snippy  to  him. 

[3,  4]  3.  As  to  alleged  errors  in  the  charge  as  to  measure  of  dam- 
ages: 

A.  The  proposition  that  there  could  be  no  damages  found  for  in- 
jury to  reputation  without  specific  proof  of  loss  is  without  merit,, 
when  one  reads  the  narrative  of  the  treatment  to  which  plaintiff  was 
subjected  for  2,400  miles  of  travel  in  a  public  railroad  coach. 

B.  That  plaintiff's  nervous  system  was  shocked  by  what  took  place 
was  alleged  in  the  complaint.  The  evidence  objected  to  tended  to 
show  that  he  was  a  changed  man  after  his  sad  experience.  The  in- 
ference that  the  change  was  due  to  the  experience  was  a  perfectly 
legitimate  one  for  the  jury  to  draw.  He  certainly  would  have  pos- 
sessed a  tougher  hide  and  blunter  susceptibilities  than  the  average 
man,  if  he  had  gone  through  that  seven  times  heated  furnace  without 
being  singed. 

The  judgment  is  affirmed. 
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(230  Fed.  801) 

TEXAS  &  P.  RY.  CO.  v.  HARTFORD  FIRE  INS.  CO.  et  al. 

(Oicult  Court  of  Appeals,  Fifth  Circuit    March  13,  1916.    Rehearing  Denied 

April  19,  1916.) 

No.  2678. 

APPEAI.  AND   ERROB   «=5>1050(1>— RAILROADS  «=»481  (2)— DAMAGES   FROM    FiRE— 

Actions—Evidence. 

In  an  action  against  a  railroad  company  to  recover  the  value  of  cotton 
destroyed  by  tire  while  on  a  platform  adjoining  defendant's  track,  where 
direct  evidence  was  introduced  tending  to  prove  that  t  cotton  was  dis- 
covered to  be  on  tire  shortly  after  three  locomotives  had  passed,  one  or 
more  of  which  was  emitting  large  cinders  in  unusual  quantities,  and  that 
there  was  no  means  for  the  tire  being  set  other  than  by  such  locomotives, 
it  was  error  to  admit  evidence  that  a  few  days  afterwards  an  entirely 
different  locomotive,  In  no  way  responsible  for  the  Injury  complained  of, 
emitted  large  cinders  as  It  was  passing  such  platform,  which  fell  on  cot- 
ton and  scorched  It ;  and  the  admission  of  such  evidence  was  prejudicial, 
as  further  inquiry  should  have  been  limited  to  the  construction,  condition, 
and  operation  of  the  locomotives  shown  to  be  the  only  ones  by  which  the 
fire  might  have  been  caused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Pig.  |§  1068. 
1069,  4153,  4157,  4166;  Dec.  Dig.  <5=»1050(1) ;  Railroads,  Cent.  Dig.  §  1719; 
Dec.  Dig.  €=>481(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas ;   Gordon  Russell,  Judge. 

On  rehearing.  Former  judgment  overruled,  and  judgment  of  the 
trial  court  reversed. 

For  former  opinion,  see  218  Fed.  990,  133  C.  C.  A.  673. 

F.  H.  Prendergast,  of  Marshall,  Tex.,  for  plaintiff  in  error. 
S.  P.  Jones,  of  Marshall,  Tex.  (Wm.  Thompson,  of  Dallas,  Tex.,  on 
the  brief),  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  This  was  an  action  to  recover  damages 
for  the  destruction,  on  a  date  stated,  of  cotton  by  fire,  which  was 
attributed  to  sparks  from  a  locomotive  or  locomotives  of  the  defend- 
ant, which  were  alleged  not  to  have  been  properly  provided  with  ap- 
pliances for  preventing  the  escape  of  sparks  or  fire;  it  being  also 
alleged  that  the  defendant  did  not  exercise  proper  care  to  keep  said 
locomotives  in  good  and  proper  condition  and  repair  as  regards  the 
escape  of  fire  therefrom,  and  that  its  employes  in  charge  of  said  loco- 
motives negligently  and  improperly  operated  them,  so  as  to  cause  large 
quantities  of  sparks  and  cinders  to  escape.  After  the  plaintiffs  had 
introduced  direct  evidence  tending  to  prove  that,  on  the  date  men- 
tioned, the  cotton,  which  was  on  a  platform  adjoining  the  defendant's 
track,  was  discovered  to  be  on  fire  very  shortly  after  three  locomotives 
of  the  defendant  had  passed,  one  or  more  of  which  was  seen  emitting 
large  cinders  in  unusual  quantities,  and  that  there  was  no  means  for 
the  fire  being  set  other  than  the  passing  locomotives,  they  were  per- 
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mitted,  over  objections  duly  made  by  the  defendant,  to  introduce  tes- 
timony to  the  effect  that  two  or  three  days  after  the  fire  a  locomotive 
of  the  defendant,  which  was  admitted  not  to  be  either  one  of  the  three 
which  passed  the  platform  shortly  before  the  fire  was  discovered,  was 
seen  emitting-  large  cinders,  which,  as  it  was  passing  the  platform, 
fell  on  cotton  and  scorched  it. 

In  the  case  of  Grand  Trunk  Railroad  Company  v.  Richardson,  91 
U.  S.  454,  23  L.  Ed.  356,  in  which,  so  far  as  the  report  of  the  case 
indicates,  there  was  an  absence  of  any  direct  evidence  as  to  the  emis- 
sion of  sparks  by  either  of  the  two  locomotives  which  passed  the  scene 
of  the  fire  shortly  before  it  started,  and  those  locomotives  not  being 
identified,  it  was  held  that  error  was  not  committed  in  admitting  evi- 
dence that  some  locomotives  of  the  same  defendant,  at  other  times 
during  the  same  season,  prior  to  the  time  of  the  fire  in  question,  had 
scattered  fire  while  passing  the  same  place.  It  seems  that  there  was  a 
necessity  in  that  case  to  resort  to  circumstantial  evidence  to  prove  that 
sparks  were  scattered  by  either  of  the  two  engines  which  could  have 
started  the  fire,  and  it  was  not  made  to  appear  that  the  scattering  of 
sparks  testified  to  was  by  a  locomotive  or  locomotives  which  had  no 
part  in  causing  the  fire  in  question.  In  the  instant  case  there  was  di- 
rect evidence  to  support  a  finding  that  one  or  more  of  the  locomotives 
which,  shortly  before  the  fire  was  discovered,  passed  the  platform  upon 
which  the  cotton  was,  then  emitted  sparks  which  might  have  started  the 
fire,  and  it  was  admitted  that  the  locomotive  which,  several  days  after 
the  fire,  was  seen  emitting  large  sparks  was  in  no  way  responsible  for 
the  injury  complained  of. 

We  are  not  of  opinion  that  the  ruling  in  the  .case  cited  furnishes 
support  for  the  proposition  that  evidence  is  admissible  as  to  the  con- 
struction, condition  or  operation,  at  a  date  subsequent  to  the  fire 
complained  of,  of  a  locomotive  which  confessedly  did  not  contribute 
to  the  starting  of  that  fire.  Where,  as  in  the  instant  case,  the  facts  of 
the  starting  of  the  fire  complained  of  are  so  far  disclosed  by  direct  evi- 
dence introduced  by  the  plaintiflFs  as  to  make  it  apparent  that,  if  it  was 
started  by  sparks  from  a  passing  locomotive,  it  was  so  started  by  one 
or  more  of  three  locomotives  which  passed  shortly  before  the  fire  was 
discovered,  further  inquiry  to  support  the  charge  made  should  be 
limited  to  the  construction,  condition,  and  operation  of  those  loccwno- 
tives,  so  shown  to  be  the  only  ones  by  which  the  fire  might  have  been 
caused.  In  such  a  situation  it  is  apparent  that  evidence  as  to  the  emis- 
sion of  sparks  several  days  later  by  a  locomotive  which  was  admitted 
not  to  be  either  of  three  which  might  have  started  the  fire  has  reference 
to  a  matter  which  is  entirely  foreign  to  the  issue  to  be  passed  on, 
namely,  the  negligence  vel  non  of  the  defendant  with  reference  to  the 
construction,  maintenance,  or  operation  of  the  locomotive  or  locomcH 
tives  which  might  have  caused  the  fire.  That  evidence  could  have  no 
logical  or  rational  tendency  to  prove  how  those  locomotives  were  con- 
structed, in  what  state  of  repair  they  were,  or  how  they  were  operated. 
It  could  shed  no  light  on  the  inquiry  as  to  what  caused  the  fire.  That 
evidence  as  to  the  excessive  emission,  several  days  after  the  fire  in 
question,  of  sparks  by  a  locomotive  of  the  defendant  which  is  identified 
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as  one  that  had  no  part  in  causing  that  fire,  is  inadmissible  to  support  a 
charge  that  the  fire  was  negligenUy  caused  by  some  other  locomotive  or 
loccMnotives  of  the  defendant  is  supported  by  reason  and  by  abundant 
authority.  Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  114 
Fed.  133,  52  C.  C.  A.  95;  Henderson,  Hull  &  Co.  v.  Philadelphia  & 
Reading  R.  Co.,  144  Pa.  461,  22  Atl.  851,  16  L.  R.  A.  299,  27  Am.  St. 
Rep.  652;  Alabama  G.  S.  R.  Co.  v.  Johnston,  128  Ala.  283,  29  South. 
771 ;  Gibbons  v.  Wisconsin  Valley  Railroad  Co.,  58  Wis.  335,  17  N. 
W.  132;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Home  Insurance  Co.  of 
New  York  (Tex.  Civ.  App.)  70  S.  W.  999:  W.  A.  Morgan  &  Bros.  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  50  Tex.  Civ.  App.  420,  110  S. 
W.  978;  Moose  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  179  S.  W.  75;  4  Chamberlayne  on  Evidence,  §  3191. 

In  another  case  which  grew  out  of  the  same  fire  it  has  been  held 
that  error  was  not  committed  in  admitting  evidence  which  was  substan- 
tially the  same  as  that  above  considered.  Texas  &  Pacific  Ry.  v.  Ros- 
borough,  235  U.  S.  429,  35  Sup.  Ct.  117,  59  L.  Ed.  299;  Texas  &  P. 
Ry.  Co.  V.  Rosborough,  209  Fed.  205,  126  C.  C.  A.  299.  In  that  case 
that  evidence  was  introduced  by  the  plaintiff  in  rebuttal  after  the  de- 
fendant had  introduced  evidence  tending  to  show  that  its  locomotives 
were  all  equipped  with  a  standard  spark  arrester,  and  were  kept  in 
order  and  well  handled,  and  it  was  held  to  be  admissible  as  rebutting 
evidence.  The  ground  upon  which  the  admission  of  the  evidence  in 
that  case  was  sustained  does  not  exist  in  the  instant  case.  Here  the 
testimony  complained  of  was  introduced  as  a  part  of  the  evidence  by 
which  the  plaintiffs  undertook  to  sustain  the  averments  of  their  peti- 
tion. The  conclusion  is  that  it  was  not  competent  for  the  purpose  for 
which  it  was  offered  and  admitted,  and  that  the  admission  of  it  was 
prejudicial  error. 

The  judgment  is  reversed. 


(?30  Fed.  803) 

SMITH  V.  CURRIE  et  aL 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    February  24,  1916.) 

Na  1412. 

Appeal  and  Ebbob  ^=»4 — CiBCurr  Coubt  of  Appeals — Review  of  Decisions 
or  State  Coubts — Fobm  op  Pboceeding. 

In  an  action  at  law,  known  as  claim  and  delivery,  under  the  Code  of 
North  Carolina  (Revlsal  1905,  §§  790-802),  judgment  having  gone  against 
defendant,  the  Circuit  Court  of  Appeals  Is  without  jurisdiction  of  an 
appeal,  notwithstanding  Rev.  St.  §  914  (Comp.  St.  1913,  §  1537),  declaring 
that  tiie  pleadings  and  proceedings,  other  than  In  equity  and  admiralty 
cases,  shall  conform  to  the  state  practice,  of  an  appeal  by  defendant, 
though  bond  was  given  and  citation  issued  to  plaintiff,  for,  the  action 
being  one  at  law,  the  judgment  can  be  reviewed  In  the  federal  courts  ouly 
on  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  8-21 ; 
Dec.  Dig.  «=>i.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Disuict  oi  iNorth  Carolina,  at  Newbern;    Henry  G.  Connor,  Judge. 

#=»For  othtf  cases  m«  mum  toplo  *  KEY-NUMBER  In  all  Key-Numbared  DlgesU  4k  Indexaa 
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Action  by  Benjamin  C.  Currie  and  others  against  Grover  D.  Smith. 
From  a  judgment  for  plaintiffs,  defendant  appeals.    Appeal  dismissed. 

Larry  I.  Moore,  of  Newbern,  N.  C.  (Moore  &  Dimn,  of  Newbem, 
N.  C,  on  the  brief),  for  appellant. 

A.  D.  Ward,  of  Newbern,  N.  C.  (T.  D.  Warren,  of  Newbern,  N. 
C,  on  the  briet),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  BOYD,  District 
Judge. 

PER  CURIAM.  In  this  case  the  court  is  constrained  of  its  own 
motion  to  raise  the  question  of  jurisdiction.  The  suit  is  brought  to 
recover  possession,  alleged  to  be  wrongfully  withheld  by  the  defendant 
below,  of  certain  specified  articles  of  personal  property.  It  is  plainly 
an  action  at  law,  known  as  "claim  and  delivery"  under  the  Code  of 
North  Carolina.  Revisal  1905,  §§  790-802.  It  was  tried  to  a  jury 
and  judgment  entered  on  a  verdict  for  the  plaintiff.  The  defendant 
thereupon  prayed  an  appeal  to  the  Circuit  Court  of  Appeals,  which 
was  granted  by  the  trial  judge.  A  bond  was  given  and  citation  issued 
to  the  plaintiffs ;  but  there  was  no  petition  for  a  writ  of  error,  and  no 
writ  of  error  has  been  filed  or  allowed.  Such  a  case  can  be  brought 
up  for  review  only  by  writ  of  error,  and  a  mere  appeal  is  insufficient  to 
give  the  appellate  court  jurisdiction.  In  every  asp>ect  the  case  is  prac- 
tically identical  with  Stevens  v.  Clark,  62  Fed.  321,  10  C.  C.  A.  379, 
decided  by  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit  in 
March,  1894,  and  repeatedly  followed.  The  opinion  in  that  case  con- 
tains a  full  and  clear  exposition  of  the  law,  and  its  complete  applica- 
tion to  the  case  at  bar  will  appear  from  the  following  quotations : 

"The  action  was  one  at  law,  to  recover  damages  upon  a  contract  for  the 
delivery  of  lee.  The  case  was  tried  before  a  jury  in  January,  1893,  and  a 
verdict  rendered  for  the  plaintiff  on  January  13,  1893,  for  |4,397.97.  On 
February  20,  1893,  a  motion  for  a  new  trial  was  overruled,  and  judgment 
entered  for  the  plaintiff  upon  the  verdict.  On  April  19th  an  appeal  was  pray- 
ed for  and  allowed.  The  case  was  argued  upon  the  merits  on  October  5,  1S93, 
without  any  objection  being  raised  as  to  the  jurisdicticm  of  this  court  to 
hear  the  case.  It  was  afterwards  discovered  by  the  court  that  no  writ  of 
error  had  ever  been  prayed  for  or  issued,  and,  the  attention  of  counsel  being 
called  to  the  fact,  argument  was  had  and  briefs  were  filed  on  the  question 
whether  or  not  this  court  could  take  jurisdiction  of  the  case  by  consent, 
without  a  writ  of  error  ever  having  been  issued.  If  it  could,  then  the  objec- 
tion on  this  ground  must  be  considered  as  waived  by  the  parties  having 
argued  and  submitted  the  case  upon  the  merits  without  objection. 

"We  are  of  opinion  that  this  court  has  not  obtained  jurisdiction  of  the 
case,  and  that  the  appeal  must  be  dismissed.  The  appropriate  and  only  mode 
of  bringing  cases  of  law  for  review  before  this  court  is  a  writ  of  error.  An 
appeal  is  applicable  only  in  chancery  cases.  !nii9  distinction  is  obvious,  and 
has  been  steadily  ol)served  and  maintained  by  the  United  States  Suprenae 
Court  for  a  century.  Equity  cases  must  be  brought  up  by  appeal,  wMch 
brings  up  the  entire  record  upon  the  facts  as  well  as  the  law.  Cases  at 
law  can  only  be  brought/  up  by  writ  of  error,  which  simply  brings  up  tlie 
record  for  the  correction  of  errors  of  law;  that  is  to  say,  a  writ  of  error 
carries  up  nothing  but  questions'  of  law,  and  these  questions  are  to  be  de- 
termined according  to  the  facts  found  in  the  record.    ♦    ♦    ♦ 

"The  Supreme  Court  has  uniformly  held  that  it  can  obtain  appellate 
Jurisdiction  in  a  case  at  law  only  by  the  issuing  by  the  proper  authority  of  a 
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writ  of  error,  and  by  filing  the  same  In  the  conrt  which  rendered  the  Judg- 
ment Brooks  V.  Norris,  11  How.  204  [13  L.  Ed.  666].  Consent  will  not  give 
jurisdiction;  and  if,  at  any  time,  the  record  does  not  show  the  necessary 
facts  to  ^ve  the  court  jurisdiction,  the  court  will  dismiss  the  case.  The  ju« 
risdiction  of  all  the  United  States  Courts  is  special.  The  Supreme  Court  and 
the  Circuit  Court  of  Appeals  possess  no  appellate  power  in  any  case  unless 
conferred  upon  them  by  act  of  Congress;  nor  can  such  jurisdiction,  when 
conferred,  l>e  exercised  in  any  other  form,  or  by  any  other  mode  of  proceeding, 
than  that  which  the  law  prescribes.  Barry  t.  Mercein,  5  How.  103  [12  L.  Ed. 
70] ;   IJ.  S.  V.  Curry,  6  How.  106  [12  L.  Ed.  363].     •     •     • 

"Some  stress  was  laid  in  the  argument  of  this  question  upon  the  waiver 
of  the  writ  of  error  by  the  appellee,  by  arguing  and  submitting  the  case  upon 
the  merits,  without  objection  or  making  a  motion  to  dismiss;  and,  if  consent 
of  parties,  without  the  formality  of  a  writ,  could  give  jurisdiction,  after  the 
time  had  expired  for  issuing  the  writ,  there  can  be  no  doubt  that  the  sub- 
mitting of  the  case  on  the  merits  would  be  a  waiver.  The  law  gives  six  months 
after  the  entry  of  the  judgment  in  which  to  issue  the  writ  of  error  or  take  an 
appeaL  This  provision  as  to  time  is  absolute.  The  right  is  strictly  statutory. 
The  time  for  suing  out  the  writ  or  praying  an  appeal  cannot  be  enlarged  by 
stipulation  of  the  parties,  nor  by  the  order  of  the  court.    •     •    • 

•*The  true  line  of  distinction  running  through  the  cases  is  between  facts 
which  are  jurisdictional  and  those  which  are  not.  The  issuance  of  the  writ 
and  filing  It  with  the  court  below  within  the  time  pi'escribod  by  law  are  ju- 
risdictional, and  cannot  be  waived.  They  are  the  only  means  known  to  the 
law  for  bringing  up  for  review  cases  at  law;  but  any  mere  irregularity  in 
setting  up  the  record  may  be  waived/' 

The  same  ruling  was  made  in  the  Sixth  Circuit  Court  of  Appeals 
in  February,  1895 ;  Judge  Taf t  writing  the  opinion : 

"In  this  case  the  record  shows  that  the  defendants  below  prayed  an  appeal, 
and  that  the  same  was  allowed  by  the  court,  and  that  a  citation  Issued  to  the 
plaintiffs  below  to  appear  at  a  session  of  this  court,  pursuant  to  such  ap- 
peal, and  to  show  cause,  if  any  there  l)e,  why  the  decree  rendered,  in  the  said 
appeal  mentioned,  should  not  be  corrected.  It  is  true  that  the  supersedeas 
bond  which  was  given  recites  that  the  defendants  below  have  presented  a  writ 
of  error  to  the  United  States  Circuit  Court  of  Api)eals  for  the  Sixth  Circuit 
to  reverse  the  judgment  rendered  in  the  suit,  and  the  condition  of  the  bond  is 
that  the  defendants  shall  prosecute  their  said  writ  of  error  to  effect,  and 
answer  all  damages  and  costs ;  but  the  wording  of  the  bond  cannot  supply  the 
absence  of  a  writ  of  error,  which,  under  the  law,  issues  out  of  this  court  either 
by  the  clerk  of  this  court  or  by  the  clerk  of  the  Circuit  Court.  All  the  proceed- 
ings taken  were  expressly  for  an  appeal,  and  give  this  court  no  jurisdiction 
to  consider  the  cause,  for  the  reasons  above  stated."  Muhlenberg  County  v. 
Dyer  et  al.,  65  Fed.  634,  13  C.  C.  A.  64. 

Other  decisions  of  like  import  are  Old  Nick  Williams  Company 
V.  United  States,  215  U.  S.  541,  30  Sup.  Ct.  221,  54  L.  Ed.  318; 
Mackinaw  City  v.  United  States,  120  Fed.  252,  56  C.  C.  A.  88 ;  Roberts 
V.  Great  Northern  Ry.  Co.,  138  Fed.  711,  71  C.  C.  A.  127;  United 
States  ex  rel.  Schauffler  v.  Fidelity  &  Deposit  Co.,  147  Fed.  228,  77  C. 
C.  A.  370;  Kerr  v.  United  States,  159  Fed.  428,  86  C.  C.  A.  408; 
United  States  v.  Northwestern  Development  Co.,  203  Fed.  960,  122 
C.  C.  A.  262. 

As  to  the  effect  of  the  Conformity  Act  (Rev.  St.  §  914  [Comp.  St 
1913,  §  1537])  in  states  where  writs  of  error  have  been  abolished  by 
statute,  and  actions  at  law  as  well  as  suits  in  equity  are  brought  up 
for  review  by  appeal,  the  Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit has  held: 
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"The  acts  of  Congress  give  to  defeated  litigants  In  the  national  courts  the 
right  to  a  review  of  final  judgments  at  law  against  them  by  writs  of  error, 
and  a  right  to  a  review  of  final  decrees  In  equity  by  api^eal.  These  acta 
grant  the  power  and  fix  the  jurisdiction  of  the  federal  appellate  courts.  They 
are  not  matters  of  form  or  practice,  but  matters  of  power  and  jurisdiction. 
They  are  not  affected  by  the  act  of  conformity,  •  •  •  nor  by  the  legis- 
lation or  practice  of  the  states."  Hooven  v.  John  Featherstone*s  Sons,  111 
Fed.  81,  49  C.  C.  A.  229. 

The  appeal  must  be  dismissed  for  want  of  jurisdiction. 
Dismissed. 


(230  Fed.  806) 

KIRKLAND  et  al.  v.  KNOX  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  191G.) 

No.  1401. 

1.  Courts  ^»294 — United  States  Courts — Jurisdiction — Ancillary  Juris- 

diction. 

A  suit  by  receivers  appointed  by  a  federal  court  to  recover  the  pos- 
session of  standing  timber  claimed  by  them  as  part  of  their  trust  estate, 
which  they  were  prevented  from  cutting  by  the  owner  of  the  land,  and  to 
recover  damages,  was  within  the  jurisdiction  of  the  court  appointing 
them,  irrespective  of  the  citizenship  of  the  parties  or  the  amount  involved. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  $  836;  Dec.  Dig. 
«=»294.] 

2.  Loos  AND  Logging  ^=»3ri5) — Sales  of  Standing  Timber — Time  fob  Cut- 

ting— Evidence  as  to  Date  of  Contract. 

A  contract  of  sale  of  standing  timber  required  its  removal  within  10 
years  from  the  date  thereof,  but  bore  no  date.  It  was  probated  on  June 
26,  1905,  and  recorded  about  10  days  later,  and  it  was  shown  that  on  or 
near  the  date  of  probate  the  grantor  deposited  an  amount  eqntil  to  the 
recited  consideration  In  a  bank,  and  that  this  was  his  only  deposit  of 
that  amount  and  the  only  deposit  made  about  that  time.  One  of  the 
subscribing  witnesses  testified  that  he  was  absent  from  the  county  dur- 
ing the  year  1905  until  the  latter  part  of  May  or  the  first  part  of  June. 
Held  that,  in  the  absence  of  any  evidence  to  the  contrary,  the  court  proi)- 
erly  held  as  a  presumption  of  law  that  the  contract  was  executed  about 
the  time  of  its  probate,  and  that  the  10  years  had  not  expired  in  March, 
1915. 

[Ed.  Note. — For  other  cases,  see  Logs  and  lagging.  Cent.  Dig,  {  12; 
Dec.  Dig.  <&=>3(15).] 

3.  Logs  and  Logging  ^=»3(15) — Sales  of  Standing  Timber — Preventing 

Cutting — Damages. 

Receivers  of  a  lumber  company  owning  standing  timber  employed  D. 
to  cut  and  remove  it,  and  he  hired  E.,  who  had  the  necessary  maeliinery 
and  force  of  men  to  do  the  work.  The  owner  of  the  land  prevented  the 
cutting  of  the  timber.  A  sawmill  and  other  machinery  had  been  trans- 
ported at  considerable  cost,  and  other  outlays  incurred  in  assembling  a 
force  of  men  and  teams  and  providing  for  their  maintenance.  Held 
that,  where  the  circumstances  under  which  E.  was  employed  and  the 
authority  of  the  receivers'  agent  to  make  the  arrangement  with  him 
showed  that  the  receivers  were  liable  for  his  expenses,  they  could  re- 
cover such  expenses  as  damages  for  preventing  the  cutting,  though  the 
receivers  made  no  direct  contract  with  E. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Logging,  Cent  Dig.  {  12; 
Dec.  Dig.  <S=>3(15).] 

if-r%Fnr  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middieton  Smith, 
Judge. 

Action  by  Robert  H.  Knox  and  another,  as  receivers  of  the  Hilton- 
Dodge  Lumber  Company,  against  Ela  F.  Kirkland  and  husband.  Judg- 
ment for  plaintiffs,  and  defendants  bring  error.    Affirmed. 

James  A.  Willis,  of  Barnwell,  S.  C.  (James  E.  Davis,  of  Barnwell, 
S.  C,  on  the  brief),  for  plaintiffs  in  error. 

Arthur  R.  Young,  of  Charleston,  S.  C.  (B.  A.  Hagood  and  Hagood, 
Rivers  &  Young,  all  of  Charleston,  S.  C,  on  the  brief),  for  defendants 
in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  In  February,  1915,  the  receivers  of  the 
Hilton-Dodge  Lumber  Company,  claiming  to  own  the  timber  on  a 
tract  of  land  in  Barnwell  county,  S.  C,  employed  one  Durden  to  cut 
and  remove  the  same.  Durden  hired  a  man  by  the  name  of  Edenfield, 
who  had  the  needful  machinery  and  force  of  men,  to  do  the  work.  In 
the  latter  part  of  March  these  agents  of  the  receivers  attempted  to  com- 
mence operations,  but  were  prevented  from  going  upon  the  premises  by 
George  D.  Kirkland,  acting  for  his  wife,  Ela  F.  Kirkland,  the  then  own- 
er of  the  land.  The  receivers  thereupon  brought  suit  for  possession 
of  the  property  and  for  expenses  incurred  in  preparing  to  cut  the  tim- 
ber. They  had  judgment  in  the  court  below,  entered  upon  the  verdict 
of  a  jury,  and  the  case  comes  here  on  writ  of  error. 

[1]  It  is  contended  that  the  District  Court  was  without  jurisdiction, 
because  the  requisite  amount  was  not  involved ;  but  the  contention  is 
without  merit.  The  receivers  were  appointed  by  the  federal  court  in 
which  the  suit  was  brought,  and  pursuant  to  its  order.  It  was  brought 
to  recover  property  claimed  by  the  receivers  as  part  of  their  trust  es- 
tate, the  possession  of  which  was  refused  by  defendants,  and  was 
therefore  auxiliary  to  the  main  action  in  which  they  had  been  appoint- 
ed. Under  these  circumstances  the  court  had  jurisdiction  irrespective 
of  the  citizenship  of  the  parties  or  the  amount  involved,  as  the  Su- 
preme Court  expressly  held  in  White  v.  Ewing,  159  U.  S.  36,  15  Sup. 
Ct.  1018,  40  L.  Ed.  67.    The  opinion  in  that  case  says : 

"Any  suit  by  or  against  such  receiver,  in  the  course  of  the  winding  up  of 
such  corporation,  whether  for  the  collection  of  its  assets  or  for  the  defense 
of  its  property  rights,  must  be  rej?ardod  as  ancillary  to  the  main  suit,  and  as 
cognizable  in  the  Circuit  Court,  regardless  either  of  the  citizenship  of  the  par- 
ties, or  of  the  amount  In  controversy." 

[2]  The  contract  under  which  the  receivers  claim  limited  the  time 
for  cutting' and  removing  the  timber  to  "the  space  and  term  of  ten 
years  from  the  date  of  this  lease  and  sale."  This  contract,  however, 
bore  no  date  of  month  or  year,  the  spaces  for  the  insertion  of  the 
dates  having  been  left  blank,  and  from  this  omission  it  is  argued  that 
there  was  failure  to  prove  that  the  10  years  had  not  expired  when  the 
receivers  attempted  the  cutting  operations  which  defendants  interdict- 
ed.   But  the  instrument  was  probated  on  the  26th  of  June,  1905,  and 
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recwded  some  10  days  later;  .the  consideration  named  therein,  and 
recited  to  have  been  paid  before  execution,  was  $500 ;  and  it  was  shown 
that  one  of  the  grantors  deposited  that  sum  in  bank  on  or  near  the 
date  of  probate,  Siat  this  was  his  only  deposit  of  that  amount,  and  that 
he  made  no  other  deposits  about  that  time.  Moreover,  one  of  the  sub- 
scribing witnesses  to  the  contract  testified  that  he  was  absent  from 
Screven  county,  the  county  in  which  the  instrument  was  probated,  all 
of  the  year  1905  until  the  latter  part  of  May  or  first  part  of  June,  and 
therefore  could  not  have  witnessed  the  paper  at  an  earlier  date.  On 
this  showing,  nothing  whatever  appearing  of  contrary  import,  the 
court  below  held  as  a  presumption  of  law  that  the  contract  was  exe- 
cuted about  the  time  of  its  probate,  and  therefore  the  10  years  had  not 
expired  when  the  receivers  made  preparations  for  cutting  the  timber 
as  above  stated.  The  correctness  of  this  ruling  is  so  evident  that  it 
cannot  need  the  support  of  argument  or  citation. 

The  right  of  the  receivers  to  the  possession  of  the  timber  on  this 
tract  was  virtually  conceded  on  the  trial,  and  that  question  disappeared 
from  the  case.  At  the  conclusion  of  the  testimony,  and  before  charg- 
ing the  jury,  the  court,  addressing  defendants'  counsel,  said : 

"As  to  the  right  to  the  timber  you  yourselves  admit  upon  the  papers  that 
these  people  are  entitled  to  that." 

The  record  shows  that  no  objection  was  made  to  this  statement,  and 
the  ruling,  repeated  in  the  subsequent  charge,  is  not  made  the  subject 
of  exception. 

[3]  The  only  remaining  issue  was  the  amount  of  recoverable  dam- 
age, and  that  issue  was  submitted  to  the  jury  for  determination.  The 
court  held  that  the  receivers,  having  the  right  to  cut  the  timber  cover- 
ed by  the  contract,  and  having  been  prevented  from  exercising  that 
right  by  defendants'  refusal  to  allow  them  to  go  upon  the  premises, 
could  recover  the  expenses  to  which  they  were  actually  put  in  prepar- 
ing for  cutting  operations.  A  sawmill  and  other  machinery  had  been 
transported  at  considerable  cost,  and  other  outlays  incurred  in  as- 
sembling a  force  of  men  and  teams  and  providing  for  their  mainte- 
nance. The  amount  of  the  verdict  was  somewhat  less  than  the  aggre- 
gate items  of  expenditure,  and  it  cannot  be  said  that  the  damages 
awarded  are  not  fully  sustained  by  the  testimony.  Something  is  sought 
to  be  made  of  the  fact  that  the  receivers  had  made  no  direct  contract 
with  Edenfield,  the  man  whom  Durden  hired  to  do  the  work ;  but  the 
circumstances  under  which  he  was  employed,  and  the  proven  author- 
ity of  the  agents  of  the  receivers  to  make  the  arrangement  with  him, 
leave  no  room  for  doubt  that  the  receivers  were  liable  for  his  expenses, 
and  that  was  sufficient  to  establish  their  right  of  action. 

The  other  assignments  of  error  are  covered  by  what  has  already 
been  said  or  relate  to  rulings  upon  immaterial  questions.  'The  record 
discloses  no  reversible  error,  and  the  judgment  is  therefore  affirmed 
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(230  Fed.  809) 

NORD  DEUTSCHE  INS.  CO.  OF  HAMBURG,  GERMANY,  v.  HART. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  1916.) 

No.  81. 

!•  IivsuBANOE  €=5>651(1)— Actions  on  Contracts— Admissibilitt  of  Evidence. 
In  an  action  on  a  memorandum  contract  of  insurance  or  binder  covering 
a  building  described  as  a  frame  dwelling  house,  where,  though  defendant 
claimed  that  the  building  was  not  a  dwelling  house,  but  a  "builder's  risk," 
the  evidence  showed  that  repairs  which  would  bring  it  within  the  definition 
of  a  •*builder*s  risk"  had  been  completed  and  that  it  was  a  dwelling  house, 
all  testimony  to  show  the  rates  charged  for  builders'  risks  absolutely  or 
relatively  was  immaterial,  and  evidence  as  to  the  technical  meaning  of  the 
expressions  "dwelling  house  risk"  and  "builder's  risk,"  and  the  bearing 
this  classification  had  upon  the  rates  charged  for  insurance,  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  f  1673 ;  Dec.  Dig. 
«&=>651(1).] 

2.  Insubance  ^=»132— Contracts— Binders. 

A  memorandum  insurance  contract,  or  binder,  was  not  void  on  the 
ground  that  it  did  not  express  any  consideration,  where  thereunder  in- 
sured had  agreed  to  pay  the  regular  premium  of  the  policy  to  be  issued. 

[£d.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  210;  Dec.  Dig. 
<S=>132.] 

8.  Insurance  €=»132— Consideration  for  Binder—Change  of  Condition. 

Where  insured  relied  upon  a  binder  or  memorandum  insurance  contract, 
and  did  not  protect  herself  by  getting  insurance  elsewhere,  this  change  in 
her  condition  constituted  a  good  consideration. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {  210;  Dec.  Dig. 
<S=»132.] 

4.  Insurance  ^=»132— Contracts— Parties  by  Whom  Made. 

In  an  action  on  an  insurance  contract,  plaintiff  claimed  that  he  applied 
for  insurance  to  defendant's  authorized  agent,  who  suggested  that  they 
should  see  an  officer  of  the  defendant,  defendant's  offices  being  in  the  same 
building  as  those  of  the  agent,  and  that  they  saw  an  officer  who  authorized 
the  signing  of  a  binder.  The  officer  denied  that  any  such  interview  took 
place.  Held  that,  if  plalntiflT's  story  was  true,  the  contract  was  entered 
Into  directly  by  defendant,  and,  if  not,  the  contract  was  made  by  a  regular 
authorized  agent  of  defendant,  and  bound  it 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  $  210;  Dea  Dig. 
<S=»132.] 

5.  Insurance  ^=»648(l)— Actions  on  Contracts— Admissibility  of  Evidence. 

In  an  action  on  an  insurance  binder  covering  a  building  described  as  a 
dwelling  house,  but  claimed  by  defendant  to  constitute  a  hotel  risk,  or  a 
••builder's  risk,"  the  court  excluded  a  map  offered  by  defendant  on  which 
it  entered  its  risks.  Held,  that  the  map  was  irrelevant,  since,  if  it  did 
not  Include  the  risk  for  which  defendant's  agent  had  signed  a  binder,  this 
circumstance  would  not  affect  plaintiff,  while.  If  It  did  include  the  risk,  de- 
scribing it  as  a  dwelling  house,  it  merely  corroborated  plaintiff's  conten- 
tion, and  if  it  described  it  as  a  hotel  risk,  or  builder's  risk,  there  was  no 
defense  left  to  the  action,  only  a  somewhat  larger  sum  would  be  deducted 
from  the  recovery  for  the  premium. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1660,  1676; 
Dec.  Dig.  «&=>648(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
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Action  by  Louis  G.  Hart  against  the  Nord  Deutsche  Insurance  Com- 
pany of  Hamburg,  Germany.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  cause  comes  here  upon  appeal  to  review  a  judgment  in  favor 
of  defendant  in  error,  who  was  plaintiff  below.  The  action  is  based 
upon  a  memorandum  contract  for  fire  insurance,  ordinarily  known  as 
a  *'binder."  Upon  the  close  of  the  testimony  both  sides  moved  for  a 
direction;  the  court  denied  defendant's  motion,  and  instructed  the 
jury  to  find  for  the  plaintiff;  defendant  did  not  ask  to  go  to  the  jury 
on  any  specific  question. 

Cabell  &  Gilpin,  of  New. York  City  (H.  Cabell,  of  New  York  City, 
of  counsel),  for  plaintiff  in  error. 

Cardozo  &  Nathan,  of  New.  York  City  (Edgar  J.  Nathan  and 
Brison  Howie,  both  of  New  York  City,  of  coimsel),  for  defendant  in 
error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  risk  described  in  the  binder  is  a 
"frame  dwelling  house."  Defendant  contended  that  the  risk  was  in 
fact  a  "hotel,"  or  a  "builder's  risk."  At  one  time  the  premises  had 
formed  part  of  a  group  of  buildings  which  together  constituted  a  hotel. 
That  condition  of  affairs  had  ceased  to  exist  before  the  binder  was 
signed.  Repairs  had  been  undertaken,  which  would  bring  the  prem- 
ises within  the  definition  of  a  "builder's  risk";  but  these  had  been 
completed  before  the  binder  was  signed.  It  is  not  necessary  to  re- 
hearse the  undisputed  testimony;  that  the  building,  on  the  date  the 
binder  was  signed,  was  a  "frame  dwelling  house"  was  abundantly 
proved;   it  was  inhabited  on  the  day  of  the  fire. 

[1]  Defendant  further  contends  that  the  court  erred  in  refusing  to 
permit  defendant  to  show  the  technical  meaning  of  the  expressions 
"dwelling  house  risk"  and  "builder's  risk"  and  tfie  bearing  this  clas- 
sification has  upon  the  rates  charged  for  insurance.  The  court  did 
allow  defendant's  witness  to  testify  fully  as  to  what  a  "builder's  risk" 
was.  Since  this  building  was  not  within  the  terms  of  such  definition 
all  testimony  offered  to  show  the  rates  charged  for  builder's  risks, 
absolutely  or  relatively,  was  immaterial. 

[2,  3]  It  is  further  contended  that  the  contract  sued  upon  (the  bind- 
er) is  void  because  it  does  not  express  any  consideration.  We  find  no 
merit  in  this  point:  under  the  binder  the  insured  had  agreed  to  pay 
the  regular  premium  of  the  policy  to  be  issued.  At  all  events,  as  the 
insured  relied  upon  the  binder  and  did  not  protect  herself  by  getting 
insurance  elsewhere,  this  change  in  her  condition  would  constitute  a 
good  consideration. 

[4]  There  was  a  conflict  of  testimony  upon  one  point  in  the  case. 
Plaintiff's  story  is  that  he  applied  for  insurance  to  the  authorized 
agent  of  the  company,  and  that  the  agent  suggested  they  should  see  an 
officer  of  the  underwriter;  defendant's  offices  being  in  the  same  build- 
ing as  those  of  the  agent.  That  they  saw  the  officer  of  defendant, 
who,  on  being  told  the  risk  was  a  "frame  dwelling  house"  authorized 
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the  signing  of  a  binder.  If  this  be  so,  the  contract  was  entered  into, 
directly,  by  defendant.  The  officer  of  tlie  underwriter  testified  that 
no  such  interview  with  him  took  place.  If  that  be  so  the  contract  was 
made  by  the  regular  authorized  agent  of  defendant,  and,  of  course, 
bound  it. 

[5]  We  find  no  error  in  the  exclusion  of  a  map  offered  by  defendant 
on  which  it  entered  its  risks.  Without  expressing  any  opinion  as  to 
the  competency  of  such  evidence,  we  can  see  nothing  in  the  record 
which  would  make  it  relevant.  If  it  did  not  include  the  risk  which 
its  agent  had  signed  a  binder  for,  that  circumstance  would  not  affect 
the  plaintiff.  If  it  did  include  the  risk,  described  as  a  **frame  dwell- 
ing house,"  it  merely  corroborated  plaintiff's  contention.  Presum- 
ably it  did  not  include  the  building  classified  as  a  hotel  risk;  or  a  build- 
er's risk,  because  defendant  insisted  that,  as  such,  it  would  not  have 
underwritten  the  building  at  all.  If,  however,  it  did  contain  the  build- 
ing thus  classified,  there  was  no  defense  left  to  the  action,  only  a 
somewhat  larger  sum  would  be  deducted  from  the  recovery  for  pre- 
mium. 

The  judgment  is  affirmed. 


(230  Fed.  811) 

In  re  FITZHUGH  HAIiL  AMUSEMENT  CO. 

In  re  RUDOLPH  WURLITZER  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  147. 

1.  Sales  ^=»467 — CoNomoNAL  Sale — Effect. 

A  ciMitract  for  the  sale  of  a  chattel,  which  provides  that  the  title  shall 
remain  In  the  seller  until  the  balance  due  on  the  purchase  price  is  paid, 
does  not  give  the  seller  a  lien,  but  gives  him  the  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |§  1354,  1358-1364; 
Dec  Dig.  «=>467.1 

2,  Bankruptcy  ^=»140(1)— Propebtt  Passing  to  Trustee— Conditional  Sale 

— Election. 

Where  the  seller  of  a  chattel,  who  had  reserved  title  until  the  balance 
of  the  purchase  price  was  paid,  permitted  the  sheriff  to  le\y  execution  is- 
sued on  his  judgment  for  the  balance  on  the  chattel,  and  later  made  an 
agreement  for  payment,  and  instructed  the  sheriff  to  hold  the  execution, 
he  waived  his  reserved  title,  and  can  rely  only  on  his  execution  lien,  which, 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  67f,  30  Stat.  564,  as  amended  by 
Act  June  25, 1910,  c.  412,  §  12,  36  Stat.  812  (Comp.  St.  1913,  §  9051),  was  in- 
valid against  a  trustee,  where  the  petition  was  filed  within  four  months 
after  the  levy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  198,  199; 
Dec  Dig.  <S=»140(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

In  the  matter  of  the  Fitzhugh  Hall  Amusement  Company,  bank- 
rupt.   From  an  order  of  the  District  Court,  authorizing  the  trustee 

^=>For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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to  sell  an  organ  claimed  by  the  Rudolph  Wurlitzer  Company,  free  from 
liens  (228  Fed.  169),  the  claimant  appeals.    Affirmed. 

This  cause  comes  here  upon  appeal  from  an  order  authorizing  the 
trustee  herein  to  sell  an  organ  alleged  to  belong  to  the  Rudolph  Wur- 
litzer Company  free  from  all  liens  of  said  company  and  to  place  the 
proceeds  in  a  separate  account  to  the  credit  of  the  trustee  subject  to 
further  order  of  the  cotu-t  to  await  the  outcome  of  an  appropriate  ac- 
tion to  determine  the  validity  of  the  Rudolph  Wurlitzer  Company's 
lien.  The  opinion  below  of  Judge  Thomas  will  be  found  in  228  Fed. 
169. 

Kirby  &  Millener,  of  Rochester,  N.  Y.  (Isaac  Adler,  of  Rochester, 
N.  Y.,  of  counsel),  for  appellant. 
Albert  H.  Steams,  of  Rochester,  N.  Y.,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  More  than  a  year  before  bankruptcy 
the  Amusement  Company  entered  into  a  contract  with  one  Kelley  for 
the  purchase  of  an  organ.  Kelley's  rights  under  the  contract  were 
duly  assigned  to  the  Wurlitzer  Company,  which  will  be  hereinafter 
treated  as  if  it  were  the  original  party  to  the  contract.  The  sale  was 
a  conditional  one;  the  consideration  was  $10,000,  payable  $500  upon 
delivery  and  the  balance  in  equal  monthly  payments,  notes  being  giv- 
en for  each  future  installment.  The  contract  provided  that  in  case 
of  default  on  any  note,  all  should  become  due;  also  that  in  case  of 
default  the  vendor  might  take  possession  and  remove  the  instrument 
without  legal  process.    It  contained  the  provision: 

"The  title  to  said  instrument  will  not  pass  until  the  purchase  price  or  any 
Judgment  for  the  same  is  paid  In  full  and  shall  remain  your  [vendor's]  prop- 
erty untU  that  time." 

The  purchaser  being  in  default,  the  Wurlitzer  Company  brought 
suit  on  January  26,  1914,  for  the  balance  due,  and  judgment  was  en- 
tered therein  against  the  bankrupt  for  $9,454.70  on  February  18,  1914. 
Execution  therefor  was  issued  to  the  sheriflf  on  the  same  day.  The 
sheriff  went  at  once  to  the  premises  of  the  Amusement  Company  and 
made  a  levy  on  everything  there,  "piano,  organ,  chairs,  carpets,  pic- 
tures, desk  and  safe."  Bankrupt's  manager  then  entered  into  nego- 
tiations with  the  company's  attorneys  and  as  a  result  one  Arnold,  who 
was  interested  in  the  bankrupt,  paid  $2,000  and  it  was  agreed  that 
the  sheriff  should  not  close  the  place  up  for  10  days;  the  attorneys 
who  had  issued  the  execution  instructed  him  to  hold  the  levy.  The 
Amusement  Company  was  adjudged  a  bankrupt  in  May,  less  than 
four  months  after  the  judgment,  execution  and  levy.  The  Wurlitzer 
Company  filed  a  claim  for  the  balance  due  on  the  contract  as  a  secured 
claim  on  the  theory  that  the  security  was  the  title  to  the  organ  reserved 
tmder  the  conditional  sale. 

The  order  of  the  District  Court  now  here  for  review  merely  author- 
ized the  trustee  to  sell  the  organ,  which  came  into  his  possession  be- 
cause it  was  in  the  bankrupt's  possession,  free  of  lien.  The  proceeds 
were  ordered  to  be  held  for  further  adjudication  as  to  their  disposi- 
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tion.  Inasmuch  as  the  only  lien  of  which  there  is  any  suggestion  in 
the  case  is  that  created  against  the  bankrupt's  property  by  judgment, 
levy,  and  execution,  which  lien  was  void  under  section  67f,  because 
it  originated  within  four  months  of  bankruptcy,  there  seems  to  be  no 
error  in  holding  that  the  organ  was  free  of  lien.  The  District  Judge, 
in  his  opinion  (the  idea  is  not  found  in  the  order),  refers  to  this  lien 
as  valid,  but  as  losing  its  preferential  character  in  favor  of  the  attach- 
ing creditor.  What  in  the  case  at  bar  would  be  accomplished  by  such 
a  holding  we  do  not  understand. 

[1,2]  The  case  is  greatly  confused  by  the  circumstance  that  every 
one,  counsel,  referee,  and  District  Judge,  treated  the  case  as  if  the  orig- 
inal contract  created  a  lien.  This  is  a  mistake ;  the  contract  was  not 
a  chattel  mortgage,  but  a  conditional  sale.  We  have  no  question  of 
lien,  but  only  a  question  of  title.  At  the  time  the  order  was  made  was 
the  title  to  the  organ  in  the  Wurlitzer  Company  or  in  the  trustee  as 
representative  and  successor  in  title  of  the  bankrupt  to  whom  the  con- 
ditional sale  was  made?  The  amendment  of  1910  which  gives  a  trus- 
tee the  rights  of  a  creditor  holding  a  lien  cuts  no  figure,  if  the  title 
to  the  organ  was  in  the  Wurlitzer  Company.  Undoubtedly  the  title 
remained  in  the  vendor  at  the  time  the  organ  was  delivered,  although 
at  any  time  thereafter  the  company  could  waive  its  rights  to  reposses- 
sion and  allow  the  title  to  become  absolute.  It  did  not  exercise  such 
election  by  taking  notes  for  installments  to  come  due;  nor  by  suing 
and  taking  judgment  for  such  installments  when  they  came  due  under 
the  terms  of  the  contract,  because  the  contract  provided  expressly 
that  the  title  should  not  pass  until  such  judgment  was  paid  in  full. 
Nor  do  we  think  the  situation  would  be  changed  by  the  issue  of  a 
general  execution;  non  constat  but  what  the  judgment  might  have 
been  collected  out  of  the  vendor's  property  aside  from  the  organ.  If, 
however,  the  vendor  instructed  the  sheriff  to  levy  on  the  organ,  or 
stood  by  and  saw  him  levy  on  the  organ  as  part  of  the  vendee's  prop- 
erty without  advising  him  that  the  organ  belonged  to  the  vendor,  we 
think  such  conduct  would  amount  to  an  election  to  rely  on  the  judg- 
ment and  execution  and  to  give  up  the  right  to  retake  the  organ  under 
claim  of  title  in  itself.  There  would  be  nothing  surprising  in  making 
such  an  election,  because  had  the  vendor  decided  to  retake  the  organ 
it  would  have  been  subject  to  the  onerous  provisions  of  article  4  of 
the  Personal  Property  Act  (Consol.  Laws,  c.  41), 

The  evidence  fails  to  show  that  the  sheriff  was  expressly  instructed 
to  levy  on  the  organ;  but  it  does  appear  that  he  levied  on  it,  that 
the  attorney  for  the  vendor  knew  that  he  had  done  so  and  did  not  in- 
form him  that  the  organ  did  not  belong  to  the  vendee.  On  the  contrary, 
when  the  $2,000  was  paid  by  a  ten-day  note  of  Arnold  and  extension 
given  to  continue  the  exhibition  in  the  Amusement  Hall  the  sheriff 
was  told  by  the  vendor's  attorney  to  hold  the  levy,  which  he  knew  in- 
cluded the  organ.  Of  course  the  vendor  could  neither  direct  nor  hold 
levy  of  an  execution  on  its  own  property.  On  that  day  the  title 
passed  and  in  place  of  title  the  vendor  had  a  lien  under  the  execution, 
but  that  lien,  arising  within  four  months,  was  wiped  out  by  bank- 
ruptcy. 

The  order  is  affirmed. 
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(230  Fed.  814) 

PH1T>ADETJ>HIA  &  READING  RY.  CO.  v.  SHERMAN. 
(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  1916.) 

No.  181. 

1.  REifovAi.  OF  Causes  ^=»11  2— Objection  to  Jurisdiction  of  State  Court. 

Objections  as  to  the  jurisdiction  of  a  state  court  over  tJie  subject-matter 
may  be  taken  advantage  of  at  any  time  in  a  federal  court  after  removal 
thereto. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  CJent  Dig.  |  238; 
Dec.  Dig.  «=s>112.] 

2.  Removal  of  Causes  ^=»119— Residence  of  Plaintiff  in  State— Question 

FOR  Jury. 

In  a  suit  by  a  purported  resident  of  New  York  against  a  Pennsylvania 
railroad  for  injuries,  removed  to  the  federal  court  on  the  ground  of  diversi- 
ty of  citizenship,  whether  plalntiflP  was  a  bona  fide  resident  of  New  York, 
entitling  him  to  sue  in  the  courts  thereof,  so  that  the  state  court  originally 
had  jurisdiction  of  the  suit,  was  for  the  jury ;  the  question  depending  on 
the  fact  of  his  Intention  in  taking  up  residence  in  New  York  and  the  sur- 
rounding  circumstances. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {  252; 
Dec.  Dig.  <©=>119.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Suit  by  William  Sherman  against  the  Philadelphia  &  Reading  Rail- 
way Company.  To  review  a  judgment  for  plaintiff,  defendant  brings 
error.    Judgment  reversed,  and  new  trial  ordered. 

Armstrong,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  plaintiff  in  error. 
J.  C.  Robinson,  of  New  York  City,  for  the  defendant  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff  was  struck  and  injured  by 
one  of  defendant's  trains  at  a  street  crossing  in  the  city  of  Shamokin, 
Pa.,  and  he  brought  suit  to  recover  damages  in  the  Supreme  Court  of 
the  State  of  New  York  for  Richmond  County.  The  defendant  ap- 
peared specially  to  remove  the  cause  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York  and  in  its  peti- 
tion alleged  that  it  was  a  corporation  of  the  state  of  Pennsylvania 
and  a  resident  and  citizen  of  that  state  and  that  the  plaintiff  "claims 
to  have  been  at  the  time  of  the  commencement  of  this  action  and  since 
a  resident,  citizen  and  inhabitant  of  the  state  of  New  York."  There 
was  no  such  allegation  in  the  complaint  and  so  far  as  the  plaintiff's 
citizenship  is  concerned  it  was  untrue.  However,  the  cause  was  re- 
moved upon  the  strength  of  the  defendant's  allegation.  In  direct  con- 
tradiction thereof  the  answer  set  up  as  an  independent  defense : 

•* Fourth.  That  neitlier  at  the  time  of  said  accident  nor  at  the  time  of  the 
commencement  or  this  action  was  the  plaintiff  a  resident,  citizen  and  inhabi- 
tant of  the  state  of  New  Yorli,  but  at  all  such  times  said  plaintifiP  was  and 
now  is  a  resident  and  inhabitant  of  the  state  of  Pennsylvania.  That  the  de- 
fendant is  a  foreign  corporation,  transacts  no  business  in  this  state  and  has 
no  property  in  this  state,  and  this  court  has  not  and  should  not  entertain 
jurisdiction  of  said  action." 

^r=>For  oiher  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Though  this  defense  might  well  have  been  more  explicit,  it  seems 
to  proceed  upon  the  ground  that  the  state  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action  under  section  1780,  Code  of  Civil 
Procedure,  which  reads: 

"Sec.  1780.  (Am'd.  1913)  When  Foreign  Corporation  may  be  Sued.  An  ac- 
tion against  a  foreign  coriK) ration  may  be  maintained  by  a  resident  of  the 
8tate«  or  by  a  domestic  corporation,  for  any  cause  of  action.  An  action  against 
a  foreign  corporation  may  be  maintained  by  another  foreign  corporation,  or  by 
a  nonresident,  in  one  of  the  following  cases  only: 

"1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a 
contract  made  within  the  state,  or  relating  to  property  situated  within  the 
state,  at  the  time  of  the  making  thereof. 

**2.  Where  it  is  brought  to  recover  real  property  situated  within  the  state,  or 
a  chattel,  which  is  replevied  within  the  state. 

**3.  Where  the  cause  of  action  arose  within  the  state,  except  where  the 
object  of  the  action  is  to  affect  the  title  to  real  property  situated  without  the 
state. 

"4.  Where  a  foreign  corporation  is  doing  business  within  this  state." 

It  appeared  at  the  very  outset  of  the  trial  on  the  plaintiff's  examina- 
tion that  he  was  an  alien,  a  citizen  of  Russia  and  lived  in  Staten  Is- 
land when  the  action  was  begun.  On  cross-examination  he  said  that 
he  left  Pennsylvania  because  he  could  no  longer  work  as  a  miner  on 
account  of  his  injury;  that  he  came  to  Staten  Island  to  get  light 
work;  that  he  had  lived  between  there  and  Brooklyn  about  two 
months  before  he  brought  his  action  and  would  have  stayed  there  if 
he  could  have  got  work,  but  four  or  five  days  thereafter  he  went  to 
Jersey  City  where  he  did  find  employment  and  had  lived  ever  since. 
Thereupon  the  defendant  moved  to  dismiss: 

"Upon  the  ground  that  upon  the  plaintifiTs  own  showing  that  he  is  not  such 
a  resident  of  New  York  as  justifies  him  in  bringing  this  suit  here." 

At  the  close  of  the  plaintiff's  case  the  defendant  again  raised  the 
question  of  jurisdiction  in  a  quite  unintelligible  form : 

"Defendant  moves  to  dismiss:  1st.  CJourt  has  no  Jurisdiction  over  subject 
action  of  defendant." 

Upon  the  close  of  the  whole  case  the  defendant  moved : 

•*Mr.  Brown:  I  will  now  make  a  motion  to  dismiss  the  complaint  and  for  the 
direction  of  a  verdict  for  the  defendant,  upon  the  ground  that  it  is  now  appar- 
ent that  the  plaintiff  was  not  at  the  time  of  the  commencement  of  the  action 
and  is  not  now  such  a  bona  fide  resident  of  the  state  of  New  York  as  entitles 
him  to  sue  in  the  courts  of  New  York." 

This  did  present  definitely  the  objection  as  to  jurisdiction  over  the 
subject-matter  because  the  plaintiff  was  not  such  a  bona  fide  resident 
of  the  state  of  New  York  as  to  be  entitled  to  sue  a  foreign  corpora- 
tion in  the  courts  of  that  state  on  a  cause  of  action  arising  without 
the  state.  But  the  court  evidently  and  not  unnaturally,  as  we  think 
from  the  way  the  subject  had  been  presented  throughout  the  case,  still 
thought  of  the  objection  as  being  to  the  jurisdiction  of  the  person  of 
the  defendant  within  the  federal  statutes : 

"Mr.  Brown:  Now,  about  this  question  of  residence,  the  reason  that  I  have 
in  a  great  many  of  these  cases  asked  that  that  question  be  submitted — and  it 
has  always  been  granted — ^is  that  that  would  be  the  first  question  that  the 
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jury  would  determine.  If  they  determine  that  he  Just  came  for  the  purpose 
of  suing,  that  would  end  the  case. 

"The  Court:  No.  A  man  being  an  alien,  has  a  right  to  bring  suit  in  any- 
state,  if  the  defendant  comes  into  court.  He  simply  brings  his  action  and 
you  remove  it  into  this  court  for  hearing.  If  he  has  made  misstatements 
about  it,  that  goes  to  his  credibility  and  nothing  else.  I  will  deny  the  nao- 
tions  so  as  to  leave  the  question  to  the  jury. 

"Mr.  Brown:  I  except,  and  I  except  also  to  the  ruling  of  the  court  that  the 
question  of  residence  is  only  one  for  the  purpose  of  attacking  the  credibility 
of  the  plaintiff." 

[1]  Objections  as  to  the  jurisdiction  of  the  state  court  over  the 
subject-matter  may  be  taken  advantage  of  at  any  time,  De  Lima 
V.  Bidwell,  182  U.  S.  174,  21  Sup.  Ct.>44,  45  L.  Ed.  1041,  in  which 
Mr.  Justice  Brown  said : 

"Did  the  question  of  jurisdiction  raised  by  the  demurrer  involve  only  the 
Jurisdiction  of  the  Circuit  Court  as  a  federal  court,  we  should  be  obliged  to 
say  that  the  defendant  was  not  in  a  position  to  make  this  claim,  since  the  ease 
was  removed  to  the  federal  court  upon  his  own  petition.  It  is  no  infringement 
upon  the  ancient  maxim  of  the  law  that  consent  cannot  confer  jurisdiction, 
to  hold  that,  where  a  party  has  procured  the  removal  of  a  cause  from  a 
state  court  upon  the  ground  that  he  is  lawfully  entitled  to  a  trial  in  a  federal 
court,  he  is  estopped  to  deny  that  such  removal  was  lawful,  if  the  federal 
court  could  take  jurisdiction  of  the  case  or  that  the  federal  court  did  not 
have  the  same  ri^ht  to  pass  upon  the  questions  at  issue  that  the  state 
court  would  have  had,  if  the  cause  had  remained  there.  Defendant  neither 
gains  nor  loses  by  the  removal,  and  the  case  proceeds  as  if  no  such  removal 
had  taken  place.  Cowley  v.  Northern  Pacific  Railroad  Co..  159  U.  S.  5G9,  583 
[16  Sup.  Ct.  127,  40  L.  Ed.  263] ;  Mansfield  Railway  Co.  v.  Swan,  111  U.  S.  379 
[4  Sup.  Ct.  510,  28  L.  Ed.  462] ;  Mexican  Nat.  Railroad  v.  Davidson,  157  U.  S. 
201  [15  Sup.  Ct  563,  39  L.  Ed.  672].  This,  however,  is  more  a  matter  of  words 
than  of  substance,  as  the  defendant  unquestionably  has  tlie  right  to  show  that 
the  state  court  had  no  jurisdiction,  or  that  the  complaint  did  not  set  forth  facts 
sufllcient  to  constitute  a  cause  of  action.  This  we  understand  to  be  the  sub- 
stance of  the  defense  in  this  connection.'* 

The  Court  of  Appeals  of  New  York  has  held  that  the  objection  that 
the  plaintiff  is  not  a  resident  of  the  state  in  such  a  suit  does  go  to 
the  subject-matter,  Robinson  v.  Oceanic  Steam  Navigation  Co.,  112 
N.  Y.  315,  324,  19  N.  E.  625,  627  [2  L.  R.  A.  636],  Earl,  J.,  saying: 

"It  is  not  sufficient  that  a  nonresident  plaintiff  should,  by  any  service  of 
process  or  in  any  other  way,  obtain  jurisdiction  of  a  foreign  corporation ; 
but  before  the  action  can  be  maintained,  in  any  court  of  this  state,  there 
must  also  be  jurisdiction  of  the  subject-matter  of  the  action.  Jurisdiction  of 
the  action  cannot  be  conferred  upon  the  court  by  any  consent  or  stipulation 
of  the  parties.  The  objection  to  the  jurisdiction  in  such  case  may  be  taken 
at  any  stage  of  the  action,  and  the  court  may,  ex  mero  motu,  at  any  time, 
when  its  attention  is  called  to  the  facts,  refuse  to  proceed  further  and  dismiss 
the  action.  Ckwiey's  Const.  Lim.  39S;  Davidsburgh  v.  Knickerbocker  L.  Ins. 
Co.,  90  N.  Y.  526.  In  the  case  cited  Danforth,  J.,  said:  *There  are  no  doubt 
many  cases  where  the  court  having  jurisdiction  over  the  subject-matter  may 
proceed  against  a  defendant  who  voluntarily  submits  to  its  decision;  but 
where  the  state  prescribes  conditions  under  which  a  court  may  act,  those 
conditions  cannot  be  dispensed  with  by  litigants,  for  in  such  a  case  the 
particular  condition  or  status  of  the  defendant  is  made  a  jurisdictional  fact.*  •• 

[2]  The  question  of  the  plaintiff's  residence  was  one  of  intention 
to  be  drawn  not  only  from  his  testimony  as  to  intention  but  from  the 
surrounding  circumstances.     It  was  for  the  jury,  not  being  a  pure 
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question  of  law  but  depending  upon"  facts.  The  jury  might  find  resi- 
dence on  less  evidence  in  the  case  of  an  unmarried  and  disabled  labor- 
ing man  looking  for  light  work  than  they  would  in  the  case  of  a 
man  with  a  family,  well  to  do  and  accustomed  to  a  permanent  domi- 
cile. 

The  objection  made  by  the  defendant  is  a  substantial  one  and  al- 
though it  should  have  been  pleaded  more  specially  and  brought  more 
clearly  to  the  attention  of  the  trial  judge  than  it  was,  we  feel  obliged 
to  reverse  the  judgment  and  order  a  new  trial. 


(230  Fed.  817) 

FIRST  NAT.  BANK  OF  BAYONNB  et  al.  v.  ANGLO-SOUTH  AMERICAN 

BANK,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit    Februarj*  15,  1916.) 

No.  130. 

1.  Appeal  and  Ebrob  ^=»1008(2)— Rev  raw— Questions  op  Fact. 

Where  a  jury  was  waived  by  stipulation,  the  court's  finding  on  the  is- 
sues of  fact  had  the  effect  and  force  of  a  verdict  by  a  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3957, 
8964;   Dec.  Dig.  <&=>1008(2).] 

2.  Bills  and  Notes  ^=»237,  496(3)— Bona  Fide  Holders— Presumptions. 

The  indorsement  of  commercial  paper  by  a  bank  does  not,  in  the  absence 
of  proof,  indicate  an  accommodation  indorsement ;  and,  in  an  action  in- 
volving the  good  faith  of  a  subsequent  purchaser,  no  presumption  based 
upon  the  indorsement  alone  can  be  indulged  in. 

CEd.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  564, 
1665% ;  Dec  Dig.  <©=>237,  496(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  the  Anglo-South  American  Bank,  Limited,  against  the 
First  National  Bank  of  Bayonne  and  another.  To  review  a  judgment 
entered  upon  the  direction  of  the  court,  a  jury  having  been  waived,  in 
favor  of  the  plaintiff  for  the  sum  of  $26,553.84,  defendants  bring  er- 
ror.   Affirmed. 

Barber,  Watson  &  Gibboney,  of  New  York  City  (Archibald  R. 
Watson  and  Stuart  G.  Gibboney,  both  of  New  York  City,  of  counsel), 
for  plaintiffs  in  error. 

Whitridge,  Butler  &  Rice,  of  New  York  City  (Edwin  T.  Rice,  of 
New  York  City,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  [1]  This  action  was  tried  before  Judge 
Grubb,  a  jury  being  waived.  The  Anglo-South  American  Bank  sued 
the  Bayonne  Bank  to  recover  upon  five  protested  bills  of  exchange 
which  were  purchased  by  the  Anglo  Bank  in  the  city  of  New  York, 
in  the  ordinary  course  of  business,  in  August  and  October,  1913. 
The  purchase  was  made  of  Bierling  &  Son,  brokers  in  foreign  ex- 
change, who  were  paid  the  full  amount  due  thereon.  At  the  time  the 
drafts  were  purchased  by  the  Anglo  Bank  they  were  indorsed  by  the 
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"First  National  Bank  of  Bayonne — George  Carra^an,  President." 
The  Anglo  Bank  thereupon  stamped  above  the  indorsement  which 
was  in  blank  the  words,  "Pay  to  the  order  of  the  Anglo-South  Ameri- 
can Bank,  Ltd."  The  court  found  the  issues  of  fact  for  the  plaintiff, 
which  has  the  effect  and  force  of  a  verdict  by  a  jury.  In  other  words 
if  a  jury  had  been  present  and  had  found  for  the  plaintiff  on  all  the 
issues  of  fact,  it  would  have  had  no  different  effect  than  the  finding 
by  the  court  after  a  stipulation  waiving  the  jury.  Judge  Grubb  says 
in  his  opinion: 

"It  seems  to  me  that  the  An i;lo- American  Bank  was  a  taker.  In  due  course, 
and  for  value  and  without  actual  knowledge  that  the  paper  was  accommoda- 
tion paper,  and  without  knowledge  of  any  facts  that  would  make  the  taking  of 
It  an  act  of  bad  faith  under  the  New  York  Negotiable  Instrument  Act 
•  •  *  It  does  not  seem  to  me  that  there  is  evidence  of  knowledge  of  facts 
that  would  make  It  bad  faith  on  the  part  of  the  Anglo-American  Bank  to  have 
taken  the  paper." 

In  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481,  37  L.  Ed. 
373,  the  court  said: 

"If  there  be  no  special  findings,  there  can  be  no  Inquiry  as  to  whether  the 
judcrnient  Is  thus  supported.  We  must  accept  the  general  finding  as  conclusive 
upon  all  matters  of  fact,  precisely  as  the  verdict  of  a  jury." 

See  U.  S.  v.  U.  S.  Fidelity  &  Guaranty  Co.,  236  U.  S.  512,  35  Sup. 
Ct.  298,  59  L.  Ed.  696;  Schmid  v.  Dohan,  167  Fed.  804,  93  C.  C. 
A.  194. 

Although  we  might  rest  our  opinion  upon  the  rule  thus  enunciated 
we  think  it  proper  to  say  that  the  evidence  warranted  a  finding  that 
the  Anglo-American  Bank  had  no  actual  knowledge  that  it  was  deal- 
ing with  accommodation  paper  or  of  any  fact  of  which  bad  faith  can 
be  predicated. 

[2]  The  indorsement  of  commercial  paper  by  a  bank  does  not,  in 
the  absence  of  proof,  indicate  an  accommodation  indorsement.  No 
presumption  can  be  indulged  in  based  upon  the  indorsement  alone. 
The  bills  of  exchange  on  their  face  showed  nothing  to  indicate  that 
the  Bayonne  Bank  did  not  own  them  and  that  its  indorsement  was 
not  made  in  due  course  and  intended  to  create  a  liability.  It  would 
produce  endless  confusion  in  the  financial  world  if  an  indorsement  so 
made  cannot  be  taken  for  its  full  face  value. 

The  judgment  is  affirmed  with  costs. 


(230  Fed.  818) 

SCIIMID  V.  ROSE^^^HAL. 

(Circuit  Ourt  of  Appeals.  Third  CJircuit    March  24.  1916.) 

No.  2057. 

1.  Bankruptcy  ^s»467— Review— Questions  of  Fact. 

Nothing  except  a  plain  mistaJce  will  justify  an  appellate  court  In  dis- 
regarding the  findings  of  the  referee  in  bankruptcy,  approved  by  the  Dis- 
trict Court,  upon  disputed  questions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  929 ;  Dec.  Dig. 
«=>467.] 
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2.  Bankbuptct  ^=»13G(2)— Concealment  of  Assets— Pboceedings— Findings. 

A  proceeding  for  an  order  requiring  a  bankrupt  to  turn  over  to  tlie  trus- 
tee assets  which  it  is  claimed  he  is  concealing  is  not  a  proceeding  to  pun- 
ish for  contempt,  and  in  that  stage  of  the  controversy  the  finding  as  to  the 
bankrupt's  possession  of  the  concealed  assets  should  be  restricted  to  the 
date  of  the  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  235 ;  Dec.  Dig. 
«=>136(2).] 

Appeal  and  Petition  to  Revise  from  the  District  Court  of  the 
United  States  for  the  Middle  District  of  Pennsylvania ;  Chas.  B.  Wit- 
mer.  Judge. 

In  the  matter  of  S.  A.  Schmid,  bankrupt.  An  order  of  the  referee 
directing  the  bankrupt  to  pay  concealed  assets  to  David  Rosenthal, 
the  trustee,  was  affirmed  by  the  District  Judge,  and  the  bankrupt  ap- 
peals and  files  a  petition  to  revise.    Modified  and  affirmed. 

Andrew  Hourigan  and  David  Oppenheimer,  both  of  Wilkes-Barre, 
Pa.,  for  appellant. 

David  Rosenthal  and  W.  N.  Reynolds,  Jr.,  both  of  Wilkes-Barre, 
Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

McPHERSON,  Circuit  Judge.  [1]  On  May  22,  1915,  S.  A. 
Schmid  was  adjudged  an  involuntary  bankrupt,  after  carrying  on 
business  for  about  a  year  in  the  city  of  Wilkes-Barre.  In  July,  the 
trustee  filed  a  petition  with  the  referee,  averring  that  the  bankrupt 
was  concealing  assets  in  the  sum  of  $10,000,  and  asking  for  an  or- 
der requiring  the  money  to  be  turned  over.  Testimony  was  taken 
and  a  hearing  had,  the  result  being  a  finding  by  the  referee  that  the 
bankrupt  "had  and  now  has  in  his  possession"  $5,102.20,  and  an  or- 
der to  pay  over  that  amount  forthwith.  Upon  a  petition  to  review, 
the  Distnct  Judge  affirmed  the  order,  directmg  the  bankrupt  to  pay 
within  30  days  from  September  14.  The  present  proceeding  asserts 
the  order  to  be  erroneous,  and  assigns  several  errors,  mainly  to  the 
eflfect  that  the  referee's  finding  was  not  justified  by  the  competent 
evidence.  We  agree  that  the  record  is  not  as  satisfactory  as  we 
might  desire,  but  we  shall  not  discuss  the  facts,  because  we  are  satis- 
fied nevertheless  with  the  referee's  conclusion.  We  see  no  sufficient 
reason  to  depart  from  the  well-settled  rule  that  nothing  except  a 
plain  mistake  will  justify  an  appellate  court  in  disregarding  the  con- 
current findings  of  two  subordinate  tribunals  upon  disputed  questions 
of  fact.  Epstein  v.  Steinfeld  (C.  C.  A.  3d)  210  Fed.  236,  127  C. 
C.  A.  54. 

[2]  Some  confusion  seems  to  exist  in  the  minds  of  counsel  con- 
cerning the  effect  of  the  order  below,  and  we  may  say  a  few  further 
words  to  make  the  situation  clear.  This  is  not  a  proceeding  to  punish 
for  contempt ;  the  controversy  has  not  yet  reached  that  stage.  Noth- 
ing has  been  done  thus  far  except  to  ascertain  what  sum  of  money 
the  bankrupt  should  have  accounted  for  at  the  time  of  the  adjudica- 
tion, and  should  have  turned  over  to  his  trustee  afterward.    The  prac- 
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tice  m  this  circuit  was  definitely  settled  by  the  decision  in  Epstein  v. 
Steinfeld,  supra  (followed  in  Re  Pennell  [C.  C.  A.  3d]  214  Fed.  341, 
130  C.  C.  A.  645),  and  with  a  slight  modification  the  referee's  finding 
will  conform  to  that  decision.  The  finding  should  have  been  re- 
stricted to  the  date  of  bankruptcy,  and  should  therefore  be  modified 
by  striking  out  the  words  "and  now  has  in  his  possession,"  and  by 
substituting  therefor  the  words  "at  the  time  the  petition  in  bank- 
ruptcy was  filed."  The  District  Judge  will  of  course  fix  another  date 
for  payment  of  the  money. 

Thus  modified,  the  order  appealed  from  is  affirmed. 


(230  Fed.  820) 

LEE  LEW  YOU  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  132. 

1.  Aliens  ^=»32(5)* — Chinese  Persons — Presumption. 

The  presumption  that  a  person  of  the  Mongolian  race  is  not  a  citizen  Is 
strengthened  when  he  attempts  to  enter  the  country  in  a  clandestine 
manner.  i 

[Ed.  Note.— For  other  cases,  see  Alibis,  Cent.  Dig.  §  84;  Dec  Dig. 
«=»32(5).] 

2.  Aliens  ^=>32(12) — Deportation— Review — Findings. 

A  finding  of  the  commissioner,  approved  by  the 'District  Court,  will  not 
be  disturbed  on  appeal,  where  there  Is  evidence  in  support  of  It 

[Ed.  Note.— For  other  cases,  see  AUens,  Cent.  Dig.  f  95;    Dea  Dig. 

«=»32(12).] 

Appeal  from  the  District  Court  of  the  Southern  District  of  New 
York. 

Proceeding  by  the  United  States  of  America  against  Lee  Lew  You. 
From  an  order  of  the  District  Court,  affirming  the  judgment  of  the 
commissioner,  ordering  deportation  of  defendant,  he  appeals.  Af- 
firmed. 

Robert  M.  Moore,  of  New  York  City,  for  appellant. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Harold  A. 
Content,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the 
United  States. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
District  Court  for  the  Southern  District  of  New  York  affirming  a 
judgment  of  the  commissioner  ordering  the  deportation  of  the  ap- 
pellant to  China. 

His  contention  before  the  commissiorter  was  that  he  was  born  in 
San  Frahcisco  38  years  ago.  If  he  were  a  native-bom  citizen  of  the 
United  States,  it  seems  incredible  that  he  should  have  paid  a  white 
man  $150  to  smuggle  him  across  the  Canadian  border  in  a  freight 
car,  there  being  two  other  Chinese  persons  in  the  car. 
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[1]  The  presumption  that  a  person  of  the  Mongolian  race  is  not 
a  citizen  is  materially  strengthened  when  he  seeks  to  enter  the  coun- 
try in  so  clandestine  a  manner.  The  commissioner  who  heard  the  tes- 
timony and  the  judge  who  reviewed  it  did  not  believe  that  the  ap- 
pellant was  born  in  the  United  States.  The  assignment  of  errors 
brings  up  the  single  question  that  the  judgment  is  against  the  weight 
of  evidence. 

[2]  In  such  circumstances,  the  commissioner  and  the  judge  agree- 
ing, we  think  the  decision  on  the  facts  should  not  be  disturbed  by  an 
appellate  court.  Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193,  22  Sup.  Ct. 
891,  46  L.  Ed.  1121;  Lee  Sim  v.  U.  S.,  218  Fed.  432,  134  C.  C.  A. 
232.  As  was  said  by  Chief  Justice  Fuller  in  the  former  case  (186 
U.  S.  at  page  201,  22  Sup.  Ct.  at  page  895,  46  L.  Ed.  1121) : 

"We  are  of  the  opinion  that  we  cannot  properly  re-examine  the  facts  already 
determined  by  two  Judgments  below." 

The  judgment  and  order  of  the  District  Court  are  affirmed. 


(230  Fed.  821) 

NATIONAL  MALLEABLE  CASTINGS  CO.  et  al.  v.  T.  H.  SYMINGTON  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    February  3,  1916.) 

No.  1147. 

1.  Patents  ^=»328— Validitt  and  Infringement— Dbaft-Rigoino  fob  Rail- 

way Cars. 

Tbe  Byers  patent,  No.  673,419,  for  a  draft-ringing  for  railway  cars,  the 
special  feature  of  which  is  the  ready  removability  of  the  shock-absorbing 
parts  in  case  of  breakage,  claims  3,  5,  and  6,  held  not  anticipated,  valid, 
and  infringed ;  claims  1,  2,  and  10  held  not  anticipated  and  valid,  but  not 
infringed ;  and  claim  8  held  void  for  anticipation,  and  also  such  claim  and 
claim  7  not  infringed. 

2.  Patents  ^=>259!— Contributory  Infringement. 

A  defendant  is  not  chargeable  with  contributory  infringement  because 
it  manufactures  and  furnishes  to  another  parts  used  in  an  infringing  struc- 
ture, where  none  of  such  parts  are  elements  of  the  patented  combination. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  400-402 ;  Dec.  Dig. 
«=>259.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maine;   Clarence  Hale,  Judge. 

Suit  in  equity  by  the  National  Malleable  Castings  Company  and 
another  against  the  T.  H.  Symington  Company.  Decree  for  defend- 
arU,  and  complainants  appeal.    Reversed. 

For  opinion  below,  see  222  Fed.  517. 

Clarence  D.  Kerr,  of  New  York  City  (Charles  Neave,  of  New 
York  City,  on  the  brieO,  for  appellants. 

Gilbert  P.  Ritter,  of  Washington,  D.  C.  (W.  Stuart  Symington, 
Jr.,  of  Baltimore,  Md.,  of  counsel),  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  The  plaintiffs,  the  National  Malleable 
Castings  Company  and  Jacob  J.  Byers,  are  the  exclusive  owners  of 

^=»For  oth«r  cmm  m—  muim  topic  A  KBT-NUMBBR  in  all  Kej-Numbered  Digests  ft  Indexes 

Digitized  by' 


^Google 


132  145  C.  C.  A.  REPORTS 

United  States  letters  patent  No.  673,419,  issued  to  them  May  7,  1901, 
on  the  application  of  said  Byers  filed  April  21,  1900,  and  complain 
of  its  infringement  by  the  defendant,  the  T.  H.  Symington  Company. 

The  patent  is  for  a  draft-rigging  for  railway  cars,  and  relates  to 
structures  used  for  coupling  cars  and  intended  to  prevent  the  shock 
or  jar,  due  to  pushing  and  pulling  the  train,  from  being  transmitted 
from  car  to  car.  To  do  away  with  this  it  has  been  customary  to  pro- 
vide a  cushioning  or  yielding  device  between  each  coupler  and  the 
car  to  which  it  is  attached.  This  mechanism  is  called  a  draft-rigging 
and  includes  the  drawbar  carrying  the  coupler  at  its  outer  end,  and 
at  its  inner  end  shock-absorbing  mechanism  interposed  between  the 
drawbar  and  the  parts  which  are  rigidly  connected  with  the  car. 

The  shock-absorbing  mechanism  of  the  patent  in  suit  consists  of 
a  single  spring  or  a  pair  of  springs  arranged  one  above  the  other, 
the  ends  of  which  are  engaged  by  followers,  the  springs  and  followers 
being  inclosed  by  a  yoke,  the  arms  of  which  are  connected  to  the  rear 
end  of  the  drawbar  by  rivets  or  a  removable  key.  This  mechanism  is 
held  in  place  by  parts  ris^idly  connected  to  the  car,  and  the  relation 
between  the  spring  mechanism  and  the  parts  rigidly  connected  to  the 
car  is  such  that,  whether  the  car  is  pulled  or  pushed,  the  springs  will 
be  compressed  between  the  drawbar  and  the  car  and  the  shock  thus 
greatly  reduced. 

On  freight  cars  where  great  weights  are  drawn,  it  is  necessary  to 
make  the  parts  very  strong  and  heavy.  The  weight  of  those  provided 
under  the  patent  in  suit  are  as  follows :  Coupler,  300  pounds ;  yoke, 
112  pounds;  springs,  55  pounds  each;  followers,  60  pounds  each; 
key,  40  pounds;  spacer-block,  15  pounds;  making  a  total  of  over 
700  pounds.  Notwithstanding  the  great  strength  of  the  parts,  they 
frequently  break  and  have  to  be  replaced.  The  capacity  of  ready 
removal  and  replacement  of  the  parts  is,  therefore,  an  important  fac- 
tor, and,  in  view  of  their  weight  and  location  in  a  limited  space  under 
the  car,  the  arrangement  of  the  mechanism  so  that  the  desired  re- 
sult may  be  accomplished  presents  a  difficult  problem. 

[1]  The  special  feature  relied  upon  by  the  plaintiffs  in  connection 
with  their  device  is  that  the  shock-absorbing  mechanism  may  be 
placed  in  position  after  the  other  parts  have  been  affixed  to  the  car, 
and,  in  case  of  breakage,  may  be  removed  without  disturbing  the 
yoke  and  drawbar;  and  they  contend  that  Byers  was  the  first  to  in- 
vent a  mechanism  presenting  the  combination  of  elements  disclosed 
in  his  patent  that  would  answer  these  requirements. 

In  the  specification,  after  referring  to  certain  drawings  which  rep- 
resent the  shank  of  the  drawbar  and  the  pocket,  which  is  set  between 
the  draft  timbers  to  which  it  is  affixed  by  bolts,  the  patentee  says : 

"The  pocket  may  be  cast  In  a  single  piece  and  is  provided  with  horizontal 
lugs  6  5,  which  extend  across  the  pocket,  above  and  below,  and  constitate 
abutments  for  the  followers  €  6\  which  are  set  in  the  pocket  The  pocket  and 
lugs  are  suitably  braced  by  metal  ribs  or  flanges,  as  shown.  7  7'  are  springs, 
placed,  preferably,  one  above  the  other  between  the  followers,  and  to  hold 
them  in  place,  as  well  as  to  limit  the  approach  of  the  followers,  I  may  provide 
the  latter  with  projecting  stops  8,  which  extend  from  such  followers  between 
the  springs.  The  drawbar  shank  2  is  connected  with  the  rear  foUower  ^  by  a 
yoke  2\  which  is  fixed  to  the  drawbar  by  riveting  or  otherwise,  and  extends 
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within  the  pocljet,  between  the  lugs  and  around  the  rear  follower,  as  shown. 
The  pocket  is  open  at  the  bottom,  so  that  the  follower-plates  and  springs  may 
be  removed  freely  from  within  the  yoke  in  a  vertical  direction  without  the 
necessity  of  disengaging  the  yoke  from  the  drawbar,  since  the  follower-plates 
are  not  connected  with  the  drawbar  otherwise  than  by  being  placed  between 
the  sides  of  the  yoke.  This  removal  is  made  possible  by  taking  off  a  cap-plate 
9,  which  closes  the  opening  at  the  bottom  of  the  pocket  and  is  secured  by 
bolts  Pa,  and  the  follower-plates  can  then  be  pried  out  by  means  of  a  tool  ap- 
plied to  toothed  recesses  10,  formed  in  the  edges  of  the  follower-plates." 

He  also  provides  for : 

"A  stop-piece  12,  made  separate  from  the  follower-plates  and  interposed  be- 
tween the  springs,  performing  the  same  function  as  is  performed  by  the  pro- 
jections from  the  follower-plates  shown  in  Ilgs.  1  and  4." 

He  also  provides  for: 

"In  addition  to  the  stops  i2  ♦  ♦  ♦  as  an  alternate  construction  stops  18, 
either  hollow  or  solid,  which  may  be  set  axially  within  the  springs  between 
the  follower-plates." 

He  refers  to  Fig.  4  as  presenting  a  front  elevation  of  the  fol- 
lower, which  discloses  that  it  is  rectangular  in  shape,  but  in  the  figure 
has  the  horizontal  stop  8. 

The  claims  said  to  be  infringed  by  the  defendant  are  1,  2,  3,  5,  6, 
7,  8  and  10.    They  read  as  follows : 

"1.  A  draft-rigging,  having  a  combination,  with  the  drawbar,  a  yoke,  the 
arms  of  which  are  connected  to  the  sides  of  the  drawbar,  springs  arranged 
one  above  the  other  within  the  yoke,  and  followers  also  arranged  between 
the  arms  of  the  yoke,  said  springs  and  followers  being  removable  from  below, 
independently  of  the  drawbar,  substantially  as  described. 

*'2.  A  draft-rigging  having  a  yoke,  the  arms  of  which  are  adapted  to  be 
connected  to  the  sides  of  the  drawbar,  springs  arranged  one  above  the  other 
between  the  arms  of  the  yoke,  and  followers  adapted  to  fit  against  the  ends 
of  both  springs,  and  also  contained  between  the  ends  of  the  yoke,  said  springs 
and  followers  being  removable  from  below,  independently  of  the  drawbar, 
substantially  as  described. 

"3.  A  draft-rigging  having  a  pocket,  lugs,  extending  horizontally  across  the 
pocket,  at  the  upper  and  lower  portions  thereof,  respectively,  followers  with- 
in the  pocket  which  bear  against  the  lugs,  and  a  yoke  which  extends  within 
the  pocket  between  the  lugs  and  around  the  rear  follower,  substantially  as 
described." 

**5.  A  draft-rigging  having  a  yoke  open  at  the  bottom  and  having  a  spring  and 
followers  arranged  between  the  arms  of  the  yoke,  and  a  pocket  within  which 
the  yoke  extends  and  which  is  also  open  at  the  bottom  to  permit  removal  of 
the  spring  and  followers  independently  of  the  drawbar,  substantially  as  de- 
scribed. 

"6.  A  draft-rlgglng  having  a  yoke  open  at  the  bottom,  and  having  a  spring 
and  followers  arranged  between  the  arms  of  the  yoke,  a  pocket  which  con- 
tains the  yoke,  and  is  also  open  at  the  bottom  to  permit  removal  of  the  spring 
and  followers,  and  a  detachable  closure  for  the  opening  in  the  pocket,  sub- 
stantially as  described. 

"7.  A  draft-rigging  having.  In  combination  with  the  drawbar  and  spring 
mechanism,  a  yoke,  the  arms  of  which  are  connected  to  the  sides  of  the  draw- 
bar, a  pocket  within  which  the  yoke  extends,  and  a  key  which  extends  hori- 
zontally through  the  drawbar  and  yoke,  and  through  slots  in  the  walls  of  the 
pocket,  substantially  as  described. 

"8.  A  draft-rigging  having  springs  set  one  above  the  other,  and  a  follower 
engaging  the  ends  of  both  springs  and  having  at  the  middle  a  stop  projection 
which  separates  the  springs,  substantially  as  described." 

"10.  A  draft-rigging  having  springs  arranged  vertically,  one  above  the 
other,  followers^  a  yoke  between  the  sides  of  which  the  springs  and  foUow- 
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ere  are  set,  said  springs  and  foUowere  being  removable  vertically  from  below. 
Independently  of  the  drawbar,  substantially  as  described." 

Claim  8  relates  to  a  draft-rigging  having  springs,  one  above  the 
other,  and  a  follower  engaging  the  ends  of  the  springs  with  a  stop 
projection  at  the  middle  and  separating  the  springs.  It  does  not  call 
for  a  yoke,  but  would  require  a  horizontal  one  if  a  yoke  were  used. 

Claims  1,  2,  and  10  are  more  general.  They  disclose  a  draft-rigging 
having  in  combination  a  drawbar,  a  yoke,  springs  and  followers.  The 
construction  called  for  in  these  claims  is  such  as  to  require  the  yoke 
to  be  placed  in  a  horizontal  position,  with  its  arms  connected,  or  adapt- 
ed to  be  connected,  to  the  sides  of  the  drawbar.  The  springs  are  ar- 
ranged vertically,  one  above  the  other,  within  the  yoke,  and  the  fol- 
lowers are  "arranged,"  '*set"  or  **contained"  between  the  arms,  sides 
or  ends  of  the  yoke,  both  springs  and  followers  being  removable  from 
below,  independently  of  the  drawbar. 

In  claims  3,  5,  6  and  7  a  pocket  is  introduced  as  an  additional  ele- 
ment ;  and  in  claim  3  the  element  of  "lugs  extending  horizontally  across 
the  pocket  at  the  upper  and  lower  portions  thereof,  respectively,"  is 
specified,  which  element  does  not  expressly  appear  in  the  rest  of  these 
claims.  In  this  claim,  the  followers  bear  against  the  lugs,  necessitat- 
ing their  being  placed  in  a  vertical  position  within  the  pocket,  and  the 
yoke,  which  extends  around  the  rear  follower  and  between  the  lugs 
of  the  pocket,  is  of  necessity  placed  horizontally.  This  claim  does  not 
enumerate  springs  as  an  element  in  the  combination,  but,  as  a  draft- 
rigging  embodies  a  shock-absorbing  mechanism  and  springs  are  dis- 
closed in  the  specification  as  a  part  of  such  mechanism,  they  may  be 
understood  as  forming  a  part  of  the  device,  not  for  the  purpose  of 
establishing  novelty,  but  for  making  it  workable. 

Claims  5,  6  and  7,  do  not  enumerate  lugs  as  an  element,  either  as 
extending  horizontally  across  the  pocket  or  as  extending  horizontally 
into  the  plane  of  the  vertical  lines  of  the  interior  faces  of  the  yoke, 
but,  as  the  followers  disclosed  in  the  specification  are  rectangular  in 
shape,  and,  according  to  the  claims,  are  arranged  between  the  sides 
of  a  horizontal  yoke,  the  device  of  the  claims  calls  for  horizontal  lugs 
in  order  to  be  operative,  and  the  specification  discloses  such  lugs.  The 
language  of  all  these  claims  shows  that  the  yoke  is  positioned  hor- 
izontally. 

Claim  5  provides  for  the  removal  of  the  springs  and  followers  inde- 
pendently of  the  drawbar,  but  claims  6  and  7  do  not,  except  as  the 
construction  called  for  is  such  as  will  permit  it.  The  distinctive  fea- 
ture of  claim  6  is  that  a  detachable  cover  is  provided  for  closing  the 
pocket;  and  of  claim  7,  is  a  key  extending  horizontally  through  the 
drawbar,  yoke  and  slots  in  the  walls  of  the  pocket. 

In  August,  1913,  the  defendant  entered  into  an  agreement  with  the 
Pressed  Steel  Car  Company  to  furnish  cheek-plates  and  spacer-blocks 
of  a  special  design  for  installation  by  the  car  company  on  Boston  & 
Maine  cars,  and,  subsequently,  furnished  such  parts  with  the  intention 
that  they  should  be  assembled  with  other  parts  in  such  a  way  as  would, 
according  to  the  plaintiflfs'  contention,  maJce  up  the  combination  of  the 
patent  in  suit 
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The  construction  of  the  alleged  infringing  device  is  disclosed  in  the 
answers  of  the  defendant  to  certain  interrogatories,  and  is  spoken  of 
as  the  machine  of  the  interrogatories;  and  the  question  is  whether 
the  device  thus  disclosed  infringes  the  patent  in  suit. 

In  the  District  Court  it  was  held,  with  regard  to  claims  1,  2,  8  and 
10,  that  every  element  in  the  claims  was  old  and  that  the  combination 
was  anticipated;  that  claims  3,  5,  6  and  7  related  to  an  integral  box 
or  pocket  open  at  the  bottom  and  were  limited  to  that  structure ;  that 
all  the  other  elements  enumerated  in  these  claims  were  old,  the  integral 
pocket  being  the  only  new  thing  and  the  sole  advance  which  Byers 
made  in  the  art ;  and  that  the  invention  thus  limited  was  not  infringed 
by  the  device  of  the  interrogatories,  as  it  did  not  have  the  integral 
pocket  of  claims  3,  5,  6  and  7,  but  employed  cheek-plates. 

Was  the  District  Court  right  in  holding  that  claims  1,  2  and  10 
were  anticipated?  The  defendant  says  that  he  was;  that  the  lan- 
guage of  the  claims — "followers  *  *  *  arranged  between  the  arms 
of  the  yoke,"  "followers  *  *  *  contained  between  the  ends  of 
the  yoke,"  and  "a  yoke  between  the  sides  of  which  *  *  *  followers 
are  set"— -cannot  properly  be  construed  to  mean  "followers  being  whol- 
ly contained  within  the  space  bounded  by  the  inner  vertical  faces  of 
said  yoke." 

As  heretofore  pointed  out,  the  follower-plates  of  the  plaintiffs' 
device  are  described  in  the  specification  as  rectangular  in  shape,  as 
placed  between  the  sides  of  the  yoke,  and  as  being  removable  from 
below  by  being  "pried  out  by  means  of  a  tool  applied  to  toothed  re- 
cesses 10,  formed  in  the  edges  of  the  follower-plates."  The  claims 
do  not  specifically  state  the  shape  of  the  followers ;  they  do,  however, 
state  that  they  possess  the  quality  of  being  "removable  from  below,  in- 
dependently of  the  drawbar,  substantially  as  described,"  which,  ac- 
cording to  the  specification,  means  that  they  may  be  removed  "in  a 
vertical  direction  without  the  necessity  of  disengaging  the  yoke  from 
the  drawbar"  and  be  pried  down  by  means  of  a  tool  applied  to  toothed 
recesses  in  the  edges  of  the  follower-plates.  To  be  capable  of  being 
thus  removed,  the  vertical  edges  of  the  followers  must  be  straight 
throughout  their  length,  and,  as  the  claims  disclose  that  the  followers 
are  "contained  between,"  "arranged  between,"  or  "set  between"  the 
ends,  arms  or  sides  of  the  yoke,  the  fair  inference  is  that  the  follow- 
ers called  for  by  these  claims,  as  well  as  by  the  specification,  are 
rectangular  in  shape. 

The  question  then  is,  whether  these  claims  for  a  draft-rigging  having 
in  combination  with  the  drawbar  a  horizontal  yoke,  springs  vertically 
arranged  within  the  yoke,  and  followers  rectangular  in  shape  set  or 
contained  between  the  sides  or  arms  of  the  yoke,  the  springs  and  fol- 
lowers being  removable  from  below,  independently  of  the  drawbar,  are 
anticipated,  and,  if  not,  are  infringed  by  the  device  of  the  interroga- 
tories. 

The  devices  of  the  prior  art  which  have  been  called  to  our  attention 
fail  to  disclose  such  a  combination,  and  we  regard  the  combination  as 
novel  and  the  prima  facie  evidence  of  invention,  due  to  the  issuing 
of  the  patent,  as  not  overcome. 
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In  the  patent  granted  to  Frost  (No.  232,272,  January  8,  1895),  the 
device  contemplates  the  use  of  a  single  spring,  and  the  followers, 
instead  of  being  rectangular  in  shape,  have  arms  extending  horizontal- 
ly above  and  below  the  yoke.  They  could  not  be  removed  by  prying 
them  directly  down,  without  first  removing  the  spring  or  springs,  as 
in  Byers*.  It  would  be  necessary  to  first  remove  the  spring,  then 
turn  the  followers  to  a  position  in  which  their  arms  would  be  length- 
wise of  the  yoke  before  they  could  be  removed.  This  surely  is  not 
the  solution  of  the  problem  of  free  removability  presented  by  Byers, 
especially  when  the  weight  of  the  parts  and  pressure  of  the  springs 
are  considered. 

In  the  patent  granted  to  Simons  (No.  627,540,  June  27,  1899),  the 
yoke  is  arranged  vertically,  not  horizontally,  and  the  springs  and  fol- 
lowers are  set  horizontally  and  are  removable  from  the  side  and  not 
the  bottom. 

In  Pilcher  (No.  616,965,  January  3,  1899),  the  yoke  is  horizontal, 
and  the  arms  of  the  yoke  extend  through  holes  in  the  followers,  thereby 
preventing  their  removal  without  disconnecting  the  yoke  from  the 
drawbar. 

In  Reagan  (No.  491,785,  February  14,  1893),  and  Miner  (No. 
570,038,  October  27,  1896),  the  yoke  is  placed  vertically,  and  to  remove 
the  springs  and  followers  the  yoke  has  to  be  disconnected  from  the 
drawbar  or  taken  apart. 

[2]  While  we  regard  these  claims  as  valid,  we  are  of  the  opinion  that 
the  defendant  does  not  infringe  any  of  them,  as  it  does  not  furnish 
any  element  that  enters  into  them.  Thomson-Houston  Electric  Co. 
V.  Ohio  Brass  Co.,  80  Fed.  712,  26  C.  C.  A.  107 ;  Leeds  &  Catlin  Co. 
V.  Victor,  213  U.  S.  325,  29  Sup.  Ct.  503,  53  L.  Ed.  816. 

Claim  8  is  limited  to  followers  with  stop  projections  used  in  con- 
nection with  two  springs,  and  the  followers  and  springs  are  to  be 
used  in  connection  with  a  horizontal  yoke  or  some  other  drawbar 
attachment.  A  follower  device  with  a  stop  projection  was  old  as 
shown  in  the  patent  granted  to  Hinson  (No.  635,322,  October  24,  1899). 
This  claim  is  not  only  anticipated  by  the  prior  art,  but  is  not  infringed, 
as  the  defendant  does  not  provide  followers  with  projecting  stops. 

It  does  not  seem  to  us,  however,  that  the  District  Court  was  right 
in  holding  that  claims  3,  5,  6  and  7  were  limited  to  an  integral  pocket. 
Nothing  is  said  in  these  claims  about  the  pocket  being  integral  or  a 
distinct  entity,  while  in  claim  9,  which  is  not  in  issue,  such  an  intention 
is  plainly  manifested.  Moreover,  the  specification  shows  that  the 
patentee's  conception  was  not  limited  to  an  int^ral  pocket,  for  he 
there  states  that  "the  pocket  may  he  cast  in  a  single  piece."  When 
the  housing  is  not  integral,  the  parts,  on  being  assembled  upon  the  car, 
form  a  pocket.  The  parts  are  nothing  more  than  the  cheek-castings  of 
the  prior  art,  with  the  single  exception  that  the  lugs  or  bearings  for 
the  followers,  instead  of  being  arranged  vertically,  as  in  the  old  cheek- 
plates,  are  projected  horizontally  across  or  into  the  vertical  lines  of 
the  plane  of  the  yoke. 

In  the  earlier  devices  of  the  draft-rigging  art,  the  followers  were 
arranged  horizontally  rather  than  vertically  and  the  ends  of  the  fol- 
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lowers  engaged  the  vertical  lugs  of  the  old  cheek-plates.  During  the 
period  covered  by  the  Frost  and  Pilcher  patents,  when  the  method 
was  introduced  of  placing  the  followers  vertically,  it  became  necessary, 
in  order  to  avail  themselves  of  the  vertical  lugs  of  the  old  cheek- 
plates,  to  so  construct  the  followers  that  their  sides  would  extend 
horizontally  and  engage  the  vertical  lugs,  but  Byers  conceived  the 
idea  of  projecting  the  lugs  horizontally  to  engage  the  followers,  thus 
doing  away  with  the  horizontally-projecting  arms  of  the  followers  of 
the  Frost  device.  By  so  doing,  he  was  enabled  to  make  his  construc- 
tion stronger  and  render  the  removability  of  the  springs  and  followers 
from  below  easier.  While  the  followers  in  the  Frost  patent  are  re- 
movable from  below  without  disengaging  the  yoke  from  the  drawbar, 
they  are  not  as  readily  or  easily  removed  as  in  Byers,  and  the  extended 
arms  on  the  followers  of  Frost  were  more  likely  to  become  broken 
as  they  could  not  be  reinforced  and  strengthened  as  could  the  lugs  in 
Byers'  device.  Cheek-plates  cast  integrally  and  forming  a  pocket  were 
old  in  the  art,  as  shown  in  the  patent  granted  to  Perry,  June  1,  1880, 
but  the  lugs  in  it,  as  in  the  old  cheek-plates,  were  arranged  vertically, 
not  horizontally,  and  a  guideway  was  formed  for  the  ends  of  the  fol- 
lowers in  the  cheeks  of  the  pocket  or  casting  by  lowering  or  sinking 
the  face  in  a  limited  area  of  each  cheek,  thus  forming  liie  lugs  and 
guideway. 

The  defendant  concedes  that  claims  3,  5,  6  and  7  are  valid  if  limited 
to  an  integral  pocket.  It  denies,  however,  that  they  are  valid  if  not 
so  limited ;  but  we  have  held  that  the  term  **pocket"  as  used  in  these 
claims  is  not  limited  to  an  integral  pocket  or  housing,  and  have  shown 
that  the  housing,  when  not  cast  integrally,  makes  two  cheek-plates 
which,  when  put  in  position  on  a  car,  form  a  pocket;  and  that  the 
cheek-plates,  when  put  in  position  and  forming  a  pocket  contain  an 
element,  namely,  lugs  which  extend  horizontally  across  or  into  the 
vertical  lines  of  the  plane  of  the  yoke,  and  constitute  stops  for  the  fol- 
lowers, and  that  this  element  is  not  disclosed  in  the  prior  art. 

The  defendant  claims  that  this  element  is  old,  and  is  shown  in  let- 
ters patent  No.  693,643,  granted  to  Emerick,  February  18,  1902,  the 
application  having  been  made  May  24,  1901.  It  will  be  seen  that  the 
appKcation  for  this  patent  was  not  made  until  after  the  patent  to 
Byers  was  issued.  But  the  defendant  contends  that  Emerick  conceived 
and  disclosed  his  invention  in  the  spring  or  summer  of  1899.  The  evi- 
dence, however,  adduced  in  support  of  the  proposition  does  not  an- 
swer the  requirements  called  for  in  cases  of  this  character.  The  proof 
lies  wholly  in  parole,  is  equivocal,  and  the  time  that  has  elapsed  be- 
tween the  alleged  conception  and  the  filing  of  the  application  is  of 
such  length  that  it  does  not  establish  the  clear  conviction  necessary 
to  prove  anticipation.  Emerson  &  Norris  Co.  v.  Simpson,  202  Fed. 
747,  121  C.  C.  A.  113. 

In  the  device  of  the  interrogatories  the  cheek-plates  furnished  by 
the  defendant  contain  lugs  which  extend  horizontally  into  the  plane 
of  the  vertical  lines  of  the  yoke,  and  constitute  stops  or  bearings  for 
the  followers  in  the  upper  and  lower  portions  of  the  pocket  when  the 
parts  are  assembled.    The  guideways  for  the  yoke,  which  are  disclosed 
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in  the  Byers'  patent,  are  present  in  the  cheek-plates  of  this  device. 
They  are  made,  not  merely  by  cutting  away  the  central  portions  of 
the  vertical  lugs  of  the  old  cheek-plates,  but  by  cutting  below  the  face 
of  the  plates,  thereby  converting  the  remaining  portions  of  what  were 
previously  vertical  lugs  into  horizontal  lugs  projecting  across  or  into 
the  plane  of  the  vertical  lines  of  the  yoke,  when  the  parts  are  as- 
sembled, and  manifest  a  clear  intention  to  adopt  the  construction  of 
the  Byers'  device.  We  are,  therefore,  of  the  opinion  that  in  so  doing, 
the  defendant  infringes  claim  3,  and  this  is  so,  notwithstanding  the 
horizontal  lugs  of  the  infringing  device  do  not  extend  entirely  across 
the  pocket.  The  idea  of  horizontally  projecting  lugs  was  new  with 
Byers.  In  his  commercial  device  he  does  not  construct  the  lugs  so 
that  they  extend  entirely  across  the  p>ocket,  and  being  the  first  to  con- 
ceive a  device  of  this  character,  we  think  that  he  is  entitled,  as  a  rea- 
sonable equivalent,  to  the  exclusive  use  of  such  a  lug,  although  it 
does  not  extend  entirely  across  the  pocket. 

Claims  5  and  6  do  not  include  lugs  as  a  part  of  the  combinations. 
They  do,  however,  specify  a  pocket  and  followers  arranged  between 
the  arms  of  a  horizontal  yoke  within  the  pocket  and  provide  for  free 
removability  from  below.  As  these  claims  contemplate  followers 
rectangular  in  shape  included  entirely  within  the  vertical  lines  of  the 
yoke,  with  free  removability  from  below,  the  same  as  claims  1,  2  and 
10  do,  the  combination  presented  is  novel  for  the  reasons  stated  with 
reference  to  those  claims.  And,  as  the  parts  forming  the  pocket  when 
it  is  not  cast  integrally  are  nothing  but  cheek-plates,  and  the  defendant 
furnishes  cheek-plates  for  the  device  of  the  interrogatories,  it  infringes 
the  combination  of  these  claims. 

In  claim  7,  the  only  distinctive  feature  is  the  key  extending  horizon- 
tally through  corresponding  slots  in  the  pocket,  yoke  and  drawbar. 
Whether  this  is  a  novel  feature  in  plaintiffs*  device,  it  is  unnecessary 
to  determine,  as  the  cheek-plates  furnished  by  the  defendant  in  the 
device  of  the  interrogatories  do  not  infringe  the  claim,  the  slot  in  the 
cheek-plates  being  of  an  entirely  different  character,  and  in  no  way 
adapted  to  serve  the  purpose  of  holding  the  drawbar  in  position  in 
case  the  yoke  should  break. 

We  regard  claims  3,  5  and  6  as  valid  and  infringed. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remand- 
ed to  that  court,  with  directions  to  enjoin  the  defendant  from  further 
constructing  or  selling  the  stop-pieces  and  cheek-plates  referred  to  in 
the  interrogatories  made  a  part  of  the  record  in  this  case,  for  an  ac- 
counting, and  for  costs  in  the  District  Court  and  on  this  appeal. 
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(230  Fed,  945) 

McDANIEL  et  al.  v.  HOIiLAND. 

HOLLAND  V.  McDANIEL  et  aL 

(Circuit  Court  of  Appeals,  Elghtb  CJircult.    March  25,  1916.    Rehearing 
Denied  May  4,  1916.) 

Nos.  4461,  4467. 

1.  Indians  ^=»27(5) — ^Right  to  Sue — Rekoval  of  Restrictions. 

A  citizen  of  the  Cherokee  Nation,  who  became  a  citizen  of  the  United 
States  by  Act  March  3,  1901,  c.  868,  31  Stat  1447,  has  the  right,  after  at- 
taining his  majority,  to  sue  in  ejectment  to  recover  allotted  lands  con- 
veyed by  him  while  he  was  a  minor,  notwithstanding  the  right  of  the 
United  States  to  sue  to  I'ecover  lands  In  cases  where  the  Indians  are  still 
subject  to  restrictions. 

[Ed.  Note.— -For  other  cases,  see  Indians,  Cent  Dig.  §  19;  Dec.  Dig. 
<©=»27(5).] 

%  Indians  ^s>13 — Documentabt  Evidence — Conclusiveness. 

Under  Act  May  27,  1908,  c.  199,  §  3,  35  Stat.  313,  providing  that  the  en- 
rollment records  of  the  Commissioner  to  the  Five  Civilized  Tribes  should 
be  conclusive  evidence  as  to  the  age  of  an  enrolled  citizen  or  freedman, 
the  enrollment  record,  giving  the  age  of  an  Indian  as  9  years.  Is  conclu- 
sive that  on  that  date  he  had  passed  his  ninth  birthday  and  had  not  yet 
reached  his  tenth,  but  Is  not  conclusive  that  he  was  exactly  9  years  of 
age  on  that  day,  and  does  not  establish  that  he  was  a  minor  when  he  made 
a  conveyance  of  land  one  month  less  than  12  years  thereafter. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  f  30;  Dec.  Dig. 
<S=»13.] 

-8.  Statutes  ^=s>219 — ^Extrinsic  Aids  to  Construction — Construction  by 
Department. 

A  ruling  of  the  Commissioner  of  the  General  Land  Office  that  the  de- 
partment should  hold  that  the  age  of  a  citizen  of  the  Five  Civilized  Tribes 
as  given  in  the  application  for  enrollment  should  be  construed,  for  the 
purposes  of  the  government,  as  representing  the  age  of  the  applicant  at 
that  time,  and  that  the  date  of  the  application  should  be  held  to  be  the 
anniversary  of  the  date  of  the  birth,  except  where  the  records  show  oth- 
erwise was  not  a  construction  of  Act  May  27,  1908,  c.  199,  §  3,  35  Stat.  313, 
providing  that  the  enrollment  should  be  conclusive  evidence  as  to  the  age 
of  the  Indian  and  entitled  to  weight  as  a  construction  by  the  department 
having  charge  of  the  enforcement  of  the  act,  but  was  merely  an  adminis- 
trative plan  adopted  for  the  purposes  of  the  government,  and  does  not  ren- 
der the  enrollment  showing  the  age  only  by  years  conclusive  as  to  the  date 
of  birth  against  a  purchaser  of  land  from  the  Indian. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §f  296,  297 ;  Dec. 
Dig.  «=»219.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Ejectment  by  Robert  L.  Holland  against  William  H.  McDaniel  and 
another.  Judgment  for  plaintiff,  and  defendants  bring  error,  and 
plaintiff  also  brings  error  to  so  much  of  the  judgment  as  related  to  the 
damages.  Reversed,  and  new  trial  granted,  and  plaintiflf's  writ  of 
error  dismissed. 

Charles  B.  Rogers,  of  Tulsa,  Okl.  (F.  A.  Fulghum,  of  Tulsa,  Okl., 
on  the  brief),  for  plaintiff. 

George  S.  Ramsey,  of  Muskogee,  Okl.  (L.  A.  Carlton,  of  Houston, 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  A  Indexes 
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Tex.,  W.  A.  Chase,  of  Nowata,  Okl,  and  Edgar  A.  De  Meules  and 
Malcolm  E.  Rosser,  both  of  Muskogee,  Ok!.,  on  the  brief),  for  defend- 
ants. 
James  B.  Diggs,  of  Tulsa,  Okl.,  as  amicus  curiae. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

CARLAND,  Circuit  Judge.  This  is  an  action  of  ejectment  by  Hol- 
land, hereafter  called  plaintiff,  to  recover  the  possession  of  the  S.  E.  ^ 
of  the  N.  E.  14  and  the  E.  1/2  of  the  S.  W.  ^  of  the  N.  E.  V4  of  sec- 
tion 16,  township  28  N.,  range  14  E.,  state  of  Oklahoma,  and  damages, 
from  William  H.  McDaniel  and  the  Paraffine  Oil  Company,  hereafter 
called  defendants.  The  plaintiff  recovered  judgment  for  the  posses- 
sion of  the  demanded  premises  and  damages  for  the  detention  thereof. 
The  defendants  sued  out  a  writ  of  error  from  this  judgment.  The 
plaintiff  also  sued  out  a  writ  of  error  from  the  judgment  so  far  as  it 
related  to  damages.  A  jury  was  waived  and  the  action  tried  to  the 
court.  At  the  close  of  all  the  evidence  counsel  for  defendants  made 
the  following  requests : 

"(1)  Defendants  request  the  court  to  find  that  the  enroUment  records  of  the- 
Commissloner  to  the  Five  CivUized  Tribes  do  not  show  or  prove  that  plaintiff. 
Robert  L.  Holland,  was  a  minor  and  less  than  twenty-one  (21)  years  of  age 
on  September  25.  1912. 

"(2)  Defendants  further  request  the  court  to  find  that  the  enrollment  records 
of  the  Commissioner  to  the  Five  Civilized  Tribes  show  that  plaintiff,  Robert 
L.  Holland,  was  more  than  twenty-one  (21)  years  of  a^e  on  September  25,  1912. 

"(3)  Defendants  request  the  court  to  render  judgment  against  the  plaintiff 
and  in  favor  of  them,  because  there  is  no  evidence  to  support  a  judgment  for 
plaintiff." 

These  requests  were  denied  and  an  exception  allowed.  The  evi- 
dence was  as  follows :  On  July  17,  1906,  by  homestead  patent  from  W. 
C.  Rogers,  Principal  Chief  of  the  Cherokee  Nation  approved  by  the 
Secretary  of  the  Interior,  April  5,  1906,  plaintiff  became  vested  with 
the  title  to  the  E.  y2  of  the  S.  W.  14  of  the  N.  E.  ^4  of  section  16, 
township  28,  range  14,  hereinbefore  mentioned.  By  allotment  patent 
from  W.  C.  Rogers,  Principal  Chief  of  the  Cherokee  Nation,  ap- 
proved by  tlie  Secretary  of  the  Interior  September  5,  1906,  plaintiflF 
became  vested  with  the  title  to  the  S.  E.  ^4  of  the  N.  E.  ^  of  the  above 
section  and  range.  Both  patents  were  filed  for  record  April  24,  1907, 
and  delivered  to  the  plaintiff  June  7,  1907.  On  September  25,  1912, 
plaintiff  by  warranty  deed  in  consideration  of  the  payment  of  $2,000 
conveyed  the  above  lands  to  the  defendant  McDaniel.  September  5, 
1913,  McDaniel  executed  and  delivered  a  lease  of  the  land  to  one  C. 
C.  Webber.  October  13,.  1913,  Webber  assigned  the  lease  to  W.  C. 
Guiler  and  C.  E.  Deloe.  On  October  16,  1913,  Guiler  and  Deloe  as- 
signed the  lease  to  the  defendant  Paraffine  Oil  Company.  From  the 
records  of  the  Commission  to  the  Five  Civilized  Tribes  there  was  intro- 
duced in  evidence  by  counsel  for  the  plaintiff  a  record  pertaining  to 
the  enrollment  of  Robert  Lee  Holland,  the  plaintiflF,  as  a  Cherokee 
citizen.  This  record  showed  that  Robert  Lee  Holland  was  enrolled  as 
a  Cherokee  citizen  by  blood  October  11,  1900,  on  the  application  of 


Digitized  by 


Google 


M^DANIEL  V.  HOLLAND 


141 


William  G.  Holland,  his  father.    The  application  of  William  G.  Hoi 
land  asked  for  the  enrollment  of  himself,  wife,  and  children  as  Chero- 
kee citizens.    The  testimony  taken  by  the  Commission  on  said  appli- 
cation October  11,  1900,  shows  that  the  father  when  asked  as  to  the 
age  of  his  child  Robert  Lee  Holland  testified  as  follows : 

"Q.  Give  me  the  name  of  the  next  child?  A.  Robert  I^ee  Holland.  Q.  How 
old  is  he?    A.  He  is  about  nine,  I  guess." 

As  a  part  of  the  record  of  enrollment  by  the  Commission  there  was 
introduced  what  is  called  the  original  census  card,  which  represents 
the  finding  and  judgment  of  the  Commission  on  the  application  of 
William  G.  Holland  as  to  the  facts  therein  stated.  So  far  as  the  ques- 
tion of  the  age  of  Robert  Lee  Holland  is  concerned  the  census  card 
contained  the  following  entries : 


Residence 

:    Cooweescoowee  District.     Cherokee  Nation.     < 
Post  Office:   Dewey. 

Cherokee 

RolL 

Dewey 
RoU  No. 

Name. 

Relationship 

to  person 
first  named. 

Age 

Sex 

Blood. 

10416 
10417 
10418 
10419 

1.  Holland,  WHllam  G. 

2.  "          Rachel 

3.  "          Jesse  W. 

4.  "          Robert  L. 

1 

Wife 
Son 

32 

23 

12 

9 

October 

M 
M 

M 

11,  190C 

FuU 

% 
% 

At  the  lower  right-hand  comer  of  the  census  card  that  was  introt- 
duced  in  evidence  by  the  plaintiff  appear  the  following  words  and  fig- 
ures: "Date  of  application  for  enrollment,  Oct.  11,  1900."  It  was 
shown  by  evidence  introduced  by  the  defendants  that  the  words  "Date 
of  application  for  enrollment"  were  placed  upon  the  card  before  "Oct. 
11,  1900,"  long  after  the  census  card  had  been  made  out,  and  that  they 
were  placed  upon  the  card  so  that  persons  examining  the  record  might 
know  what  the  word  and  figures  "Oct.  11,  1900,"  meant.  It  appeared 
from  the  evidence  that  the  census  card  originally  simply  contained  the 
word  and  figures,  "Oct.  11,  1900."  There  is  no  question,  however, 
but  that  the  date  mentioned  was  the  date  of  the  enrollment.  The  date 
of  birth  of  the  plaintiff  did  not  appear  from  any  evidence  introduced 
unless  the  census  card  showed  it.  It  appeared  also  from  the  evidence 
that  the  Paraffine  Oil  Company  was  in  possession  of  the  premises  en- 
gaged in  exploring  and  mining  the  same  for  oil  and  gas. 

[1]  Counsel  for  defendants  offered  evidence  which  they  claim  tend- 
ed to  contradict  the  finding  of  the  Commission  to  the  Five  Civilized 
Tribes  as  to  the  age  of  the  plaintiff,  Robert  Lee  Holland.  The  sever- 
al offers  were  denied,  but  as  we  view  the  case  it  is  not  necessary  to 
consider  the  rulings  of  the  court  on  said  offers.  It  was  objected  by 
demurrer  to  the  petition  of  the  plaintiff  that  he  had  no  capacity  to  sue. 
We  do  not  think  this  contention  has  any  merit.  Plaintiff  is  a  citizen 
of  the  Cherokee  Nation,  and  by  virtue  of  the  act  of  Congress  of  March 
3,  1901  (31  Stat  1447),  became  a  citizen  of  the  United  States,  and  at 
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the  date  of  the  commencement  of  this  action  September  30,  1914,  he 
possessed  every  right,  privilege,  and  immunity  enjoyed  by  any  other 
citizen  of  the  United  States,  so  far  as  the  right  to  commence  this  ac- 
tion is  concerned.  It  does  not  appear  anywhere  in  the  record  that  on 
the  date  mentioned  he  was  subject  to  any  disability  that  disqualified 
him  from  instituting  this  action.  Counsel  for  defendants  cite  the  cases 
of  Heckman  v.  United  States,  224  U.  S.  413,  32  Sup.  Ct.  424,  56  L. 
Ed.  820;  Goat  v.  United  States,  224  U.  S.  459,  32  Sup.  Ct.  544,  56  L. 
Ed.  841 ;  Mullen  v.  United  States,  224  U.  S.  448,  32  Sup.  Ct.  494,  56 
L.  Ed.  834;  Bowling  v.  United  States,  233  U.  S.  528,  34  Sup.  Ct. 
659,  58  L.  Ed.  1080,  as  supporting  their  contention,  '-'hese  cases  sim- 
ply maintain  the  right  of  the  United  States  to  institute  actions  in  equi- 
ty to  enforce  the  rights  of  the  government  and  of  the  Indians  in  cases 
where  the  Indian  is  subject  to  restrictions.  We  do  not  find,  and  would 
not  expect  to  find,  any  decision  that  after  the  restrictions  have  all  been 
removed  from  the  Indian  he  may  not  maintain  an  action  like  the  one 
at  bar. 

[2]  The  right  of  the  plaintiff  to  recover  possession  of  the  land  in 
controversy  is  based  upon  tlie  following  claim:  That  the  enrollment 
record  shows  the  age  of  Robert  Lee  Holland  to  have  been  nine  years 
at  the  date  of  enrollment,  to  wit:  October  11,  1900,  and  also  that  this 
date  was  his  ninth  birthday.  Hence  Holland  would  not  arrive  at  the 
age  of  21  years  until  October  11,  1912,  therefore,  his  deed  to  McDan- 
iel  made  on  the  25th  of  September  of  that  year  is  null  and  void  under 
the  act  of  Congress  of  May  27,  1908  (35  Stat.  312).  The  important 
question  therefore  is  whether  the  evidence  introduced  at  the  trial 
showed  the  plaintiff,  Robert  Lee  Holland,  to  have  been  less  than  21 
years  of  age  when  he  executed  and  delivered  the  deed  to  McDaniel  for 
the  land  in  question,  and  not  whether  he  was  9  years  of  age  on  Octo- 
ber 11,  the  date  of  his  enrollment.  Section  3  of  the  above  act  of  Con- 
gress provides : 

"That  the  roUs  of  citizenship  and  of  freedmen  of  the  Five  OlviUzed  Tribes 
approved  by  the  Secretary  of  the  Interior  shall  be  conclusive  evidence  as  to  the 
quantum  of  Indian  blood  of  any  enrolled  citizen  or  freedman  of  said  tribes 
and  of  no  other  persons  to  determine  questions  arising  under  this  act,  and  the 
enrollment  records  of  the  Commissioner  to  the  Five  Civilized  Tribes  shall 
hereafter  be  conclusive  evidence  as  to  the  age  of  said  citizen  or  freedman. 
♦    ♦    ♦ »» 

We  may  accept  the  record  introduced,  as  conclusive  that  the  plaintiff 
was  nine  years  of  age  at  the  date  of  the  enrollment  October  11,  1900; 
but  this  does  not  prove  that  he  was- a  minor  on  September  25,  1912,  as 
the  finding  by  the  Commission  that  he  was  nine  years  of  age  on  Octo- 
ber 11,  1900,  is  entirely  consistent  with  the  fact  that  he  had  arrived  at 
the  age  of  9  years  at  any  time  within  one  year  prior  to  October  11, 
1900,  for  after  arriving  at  the  age  of  nine  years  he  would  be  9  until 
he  arrived  at  the  age  of  10,  which  would  be  a  period  of  one  year. 

[3]  The  claim  on  the  part  of  counsel  for  plaintiff  that  the  date  Oc- 
tober 11,  1900,  must  be  conclusively  held  to  be  the  ninth  birthday  of  the 
plaintiff  seems  to  have  arisen  in  this  way.  On  the  24th  day  of  August, 
1908,  and  within  one  month  after  the  act  of  May  27,  1908,  above  re- 
ferred to,  went  into  effect,  Mr.  Leupp,  Commissioner  of  the  General 
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Land  Office,  addressed  the  following  letter  to  the  Secretary  of  the 
Interior : 

"3—2833 
"Land  5C330— 1908  E  B  H  August  24,  190a 

"Subject:    Computation  of  Ages  of  Citizens  of  Five  Civilized  Tribes. 
"The  Honorable,  the  Secretary  of  the  Interior. 

"Sir:  I  have  the  honor  to  Invite  your  attention  to  the  Inclosed  letter  of 
August  14, 1908,  from  J.  G.  Wright,  Commissioner  to  the  Five  Civilized  Tribes, 
Inclosing  letters  from  R.  D.  Wellbome,  Chlckasha,  Okl.,  of  August  12,  1908, 
and  C.  D.  Wolfe,  Wewoka,  Okl.,  of  August  13,  1908,  asking  that  a  rule  be  laid 
down  for  a  computation  of  the  ages  of  citizens  of  the  Five  Civilized  Tribes. 
He  says  that  these  are  but  two  of  numerous  inquiries  that  he  has  received  re- 
garding the  same  subject,  and  he  beeves  that  the  department  should  pass  on 
the  question  at  an  early  date. 

"He  presents  the  proposition  In  this  manner: 

"Whether  a  citizen  of  the  Cherokee  Nation  whose  age  appears  on  the  final 
roll  as  fourteen  years,  the  roll  being  approved  as  of  September  1,  1902,  should 
be  considered  as  not  having  reached  his  majority  until  September  1,  1908, 
even  though  It  could  be  clearly  established  that  he  was  bom  on  April  15, 
1887,  and  would  be  twenty-one  years  of  age  on  April  15,  1908. 

"He  reports  that  there  is  nothing  in  the  records  of  his  office  to  establish  the 
exact  age  of  any  citizen  except  where  birth  affidavits  have  been  required,  and 
in  all  these  cases  the  persons  in  connection  with  whose  enrollment  such  affida- 
vits were  required,  still  lack  several  years  of  their  majority.  In  the  other 
cases,  testimony  was  taken  regarding  the  age  of  persons  for  whom  applica- 
tion was  made,  but  the  answer  given  in  every  case,  so  far  as  an  examination 
of  the  records  shows.  Is  given  In  years  only,  and,  while  the  age  is  probably 
that  of  the  nearest  year,  Mr.  Wright  says  he  believes  that  it  may  refer  to  the 
age  of  the  applicant  on  his  last  birthday  or  his  next  subsequent  birthday,  and 
he  expresses  the  opinion  that  this  character  of  record  leaves  the  question  of 
age  in  doubt 

"It  is  very  seldom  that  a  person  on  being  asked  his  own  age,  or  the  age  of 
any  one  else,  gives  any  other  than  the  age  at  the  last  birthday.  The  rule  Is 
so  universal,  in  the  opinion  of  the  offic^e,  as  to  Justify  a  holding  that  In  all 
cases  where  the  age  of  a  minor  Is  given  by  parents  or  relatives,  the  age  given 
relates  to  the  last  preceding  birthday.  The  act  of  Congress  approved  May  27, 
1908  (Public  No.  140)  provides  (section  3): 

"  ♦  ♦  ♦  the  enrollment  records  of  the  Commissioner  to  the  Five  Civilized 
Tribes  shall  hereafter  be  conclusive  evidence  as  to  the  age  of  said  citizen  or 
freedman. 

"It  was  necessary  that  a  rule  be  laid  down  with  reference  to  the  determin- 
ing of  ages  of  enrolled  minors  In  the  Five  Civilized  Tribes  to  prevent  the  pro- 
duction of  fraudulent  proof  as  to  age  by  persons  who  purported  to  take  ad- 
vantage of  the  lack  of  age  and  experience  of  allottees,  and  C3ongress  decided 
that  the  records  of  the  Commissioner  to  the  Five  Civilized  Tribes  should  be 
the  criterion  of  age  because  the  presumption  would  be  that  at  the  time  appli- 
cation was  made  for  enrollment  no  circumstances  existed  that  tended  to  in- 
duce misrepresentations  regarding  the  ages  of  persons  In  behalf  of  whom  proof 
was  being  submitted. 

"rfce  o3ce  recommends  that  the  department  hold  that  the  age  of  any  citi- 
zen or  freedman  of  the  Five  OiviHzed  Tribes  as  given  in  the  application  for 
enrollment  shall  he  construed  for  the  purposes  of  the  government,  as  repre- 
senting the  age  of  the  applicant  at  that  time,  and  that  the  date  of  the  appli- 
cation shall  he  held  to  be  the  anniversary  of  the  date  of  birth,  ewcept  where 
the  records  show  otherwise. 

"Very  respectfully,  F.  E.  Leupp,  CJommlssloner." 

On  August  27,  1908,  the  recommendation  of  the  Commissioner  was 
approved  by  the  Secretary  of  the  Interior.  This  recommendation  of 
the  Commissioner,  approved  by  the  Secretary,  is  claimed  to  be  a  con- 
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struction  of  section  3  of  the  Act  of  May  27,  1908  (35  Stat.  312),  by 
the  department  of  the  government  having  charge  of  the  enforcement 
thereof,  and  as  such  to  be  entitled  to  great  weight,  but  the  clause  read- 
ing, "and  that  the  date  of  the  application  shall  be  held  to  be  the  an- 
niversary of  the  date  of  birth  except  where  the  records  show  other- 
wise,*' was  not  a  construction  of  the  statute,  but  was  a  plan  adopted  by 
the  Land  Department  "for  the  purposes  of  the  government,"  in  the 
administration  of  the  duties  devolved  upon  it  in  connection  with 
Indian  lands.  It  may  be  conceded  to  have  been  a  convenient  plan  for 
the  purposes  of  the  government,  and  no  doubt  as  between  the  govern- 
ment and  the  Indian  it  was  workable,  but  as  against  the  defendants  in 
this  action  it  was,  and  is,  a  pure  fiction,  not  supported  by  even  a  prob- 
ability. If  in  this  case  the  question  was  whether  or  not  the  plaintiff 
was  nine  years  of  age  on  October  11,  1900,  the  judgment  of  the  Com- 
mission under  the  statute  would  be  conclusive,  but  as  we  have  before 
indicated  that  is  not  the  question.  The  question  here  is  was  the  plain- 
tiff a  minor  on  September  25,  1912 ;  that  question  the  enrollment  rec- 
ord introduced  in  evidence  did  not  determine,  and  of  course,  is  not 
conclusive.  The  enrollment  record  introduced  in  evidence  left  the 
date  of  birth  of  the  plaintiff  an  open  question  to  be  established  by 
competent  evidence.  We  do  not  wish,  however,  to  be  understood  as 
deciding  this  would  be  so  in  cases  where  the  Commission  has  found  the 
date  of  birth  on  an  application  for  enrollment. 

It,  therefore,  seems  clear  to  us  that  there  was  not  sufficient  evidence 
introduced  from  which  the  court  was  authorized  to  find  that  the  plain- 
tiff was  a  minor  on  September  25,  1912,  and  for  this  reason  the  judg- 
ment below  must  be  reversed  and  a  new  trial  granted,  and  it  is  so  or- 
dered.   No.  4467  is  dismissed. 


(230  Fed.  950) 

UNITED  STATES  v.  NESS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     February  16,  1916.) 

No.  4408.  ^ 

1.  Aliens  ^=»67 — ^Naturalization — ^Jurisdiction  op  Courts. 

Under  Act  June  29,  1906,  c  3592,  §  3,  34  Stat.  596  (Comp.  St  1913,  $ 
4351),  conferring  Jurisdiction  to  naturalize  aliens  on  state  courts  of  record 
having  Jurisdiction  in  actions  at  law  or  equity  in  which  the  amount  In 
controversy  is  unlimited,  and  section  4  (section  4352),  requiring  the  appli- 
cant for  citizenship  to  file  a  petition,  and  providing  that  at  the  time  of 
filing  the  petition  there  shall  be  filed  a  certificate  from  the  Department  of 
Commerce  and  Labor  stating  the  date,  place,  and  manner  oi  the 
petitioner's  arrival  in  the  United  States,  the  absence  of  such  a  certificate 
did  not  deprive  a  state  court  of  Jurisdiction,  as  the  court  had  Jurisdic- 
tion to  decide  not  only  whether  the  petition  and  the  petitioner's  procedure 
were  sufl!lcient,  but  also  to  determine  whether  the  absence  of  the  certificate 
was  fatal  to  the  petitioner's  right  to  be  admitted  as  a  citizen. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  {{  131-137;  Dec 
Dig.  <g=>67.] 
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2.  Aliens  ^=»T1%,  New,  vol.  7  Key-No.  Series — ^Natubalization — Cancella- 
tion OF  Gebtificates — Review. 

Under  Act  June  29,  1906,  c.  3592,  |  15,  34  Stat  601  (Comp.  St.  1913,  | 
4374),  requiriD&r  United  States  attorneys  to  institute  proceedings  to  set 
aside  and  cancel  certificates  of  citizenship  on  the  ground  of  fraud  or  on 
the  ground  that  the  certificate  was  illegally  procured,  such  a  proceeding 
i»  a  buic  lu  equity  to  be  considered  and  decided  in  accordance  with  the 
rules  and  principles  applicable  to  such  suits,  and  the  decision  of  the 
lower  court  must  be  presumed  to  be  correct  unless  some  obvious  error  of 
law  or  some  serious  mistake  of  fact  clearly  appears. 

8*  Aliens  ^=»71%,  New,  vol.  7  Key-No.  Series— Naturalization — Cancella- 
tion OF  Certificates — Grounds — "Illegality." 

An  alien  who  entered  the  United  States  from  Canada  did  not  know 
that  any  formalities  were  required  and  saw  no  person  purporting  to  be 
an  immigration  commissioner.  When  he  applied  for  admission  to  citizen- 
ship, he  was  unable  to  procure  and  file  the  certificate  from  the  Department 
of  Commerce  and  Labor  as  to  his  arrival  in  the  United  States,  required 
by  Act  June  29,  1906.  c.  3592,  I  4,  34  Stat  596  (Comp.  St.  1913,  §  4352), 
but  he  possessed  every  essential  qualification  for  admission  and  he  proved 
every  fact  required  to  be  stated  in  such  certificate.  The  question  as  to 
his  right  to  admission  without  the  certificate  was  raised  and  decided  by 
the  court  In  his  fttvor.  Held,  that  the  certificate  was  not  illegally  pro- 
cured so  as  to  be  subject  to  cancellation  under  section  15  (section  4374), 
even  though  the  court  made  a  mistake  in  failing  to  require  the  certificate 
as  a  condition  of  its  decree,  ad  "Illegality"  signifies  that  which  is  con- 
trary to  the  established  principles  of  the  law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series^  Illegality.] 

4.  Aliens  ^s»es — ^Naturalization — ^Persons  Entitled  to  be  Naturalized. 

Notwithstanding  the  absence  of  such  certificate,  the  court's  decision 
admitting  him  to^dtizenship  was  Just  and  right 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |$  138-145;  Dec.  Dig. 
^s>68.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Suit  by  the  United  States  against  Iver  Engebretsen  Ness  to  can- 
cel a  certificate  of  citizenship.  From  a  decree  dismissing  the  com- 
plaint (217  Fed.  169),  the  government  appeals.    Affirmed. 

M.  R.  Bevington,  of  St.  Louis,  Mo.  (F.  A.  O'Connor,  U.  S.  Atty., 
of  New  Hampton,  Iowa,  on  the  brieQ,  for  the  United  States. 

D.  M.  Kelleher  and  B.  J.  Price,  both  of  Ft.  Dodge,  Iowa,  for  ap- 
pellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Is  a  certificate  of  citizenship  issued 
by  a  court  after  notice,  evidence,  and  hearing,  to  an  alien  proved  to 
be  entitled  in  every  other  respect  to  receive  it,  "illegally  procured" 
because  he  failed  to  attach  to  his  petition  for  naturalization  a  cer- 
tificate from  the  Department  of  Commerce  and  Labor  stating  the 
date,  place,  and  manner  of  his  arrival  in  the  United  States  ?  This  is 
the  only  question  it  is  necessary  to  decide  in  order  to  dispose  of  this 
case,  although  many  others  are  discussed  in  the  briefs  of  counsel. 
The  question  arises  in  this  way:    Section  4  of  the  Act  of  June  29, 
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1906,  34  Stat.  596,  597,  U.  S.  Comp.  Stat.  1913,  §  4352,  provides  that 
an  alien  may  be  admitted  to  become  a  citizen  of  the  United  States  in 
the  following  manner,  and  not  otherwise,  and  then  prescribes  many 
things  that  he  shall  do,  among  them  that  he  shall  file  a  petition  in 
wTiting  signed  by  him  in  his  own  handwriting  and  duly  verified,  in 
which  petition  he  shall  state  his  full  name,  his  place  of  residence,  his 
occupation,  if  possible,  the  date  and  place  of  his  birth,  the  place  from 
which  he  emigrated,  the  date  and  place  of  his  arrival  in  the  United 
States,  and,  if  he  entered  through  a  port,  the  name  of  the  vessel  on 
which  he  arrived,  and  more  than  a  dozen  other  facts,  and  that  at  the 
time  of  filing  his  petition  there  shall  be  filed  with  the  clerk  of  the  court 
a  certificate  from  the  Department  of  Commerce  and  Labor  "stating 
the  date,  place,  and  manner  of  his  arrival  in  the  United  States, 
*  *  *  which  certificate  *  *  *  shall  be  attached  to  and  made 
a  part  of  said  petition."  Section  15  of  the  same  act  imposes  upon  the 
United  States  attorney  for  the  district  in  which  the  naturalized  citizen 
resides  the  duty,  upon  good  cause  shown,  to  institute  proceedings  to 
set  aside  and  cancel  any  certificate  of  citizenship  obtained  by  him 
"on  the  ground  of  fraud  or  on  the  ground  that  such  certificate  of 
citizenship  was  illegally  procured." 

Under  this  section  the  United  States  brought  this  suit  in  equity 
and  alleged  in  its  complaint  that  on  May  21,  1912,  the  district  court 
of  Palo  Alto  county,  Iowa,  rendered  a  decree  admitting  Ness  to  citi- 
zenship and  issued  to  him  a  certificate  of  his  admission,  that  the  cer- 
tificate was  procured  by  fraud,  and  that  it  was  illegally  procured  in 
that  the  certificate  of  arrival  by  the  Department  of  Commerce  and 
Labor  was  not  attached  to  the  petition.  In  his  answer  to  the  com- 
plaint Ness  denied  the  alleged  fraud,  admitted  that  the  certificate  of 
arrival  was  not  filed  with  or  attached  to  the  petition,  and  alleged  that 
the  United  States  appeared  and  litigated  the  issue  of  the  sufficiency 
of  his  petition  and  his  right  to  admission  to  citizenship  notwithstand- 
ing his  failure  to  attach  the  certificate  of  entry,  and  the  court  of  Palo 
Alto  county,  after  a  hearing,  adjudged  both  questions  in  his  favor. 
At  the  hearing  in  the  court  below,  the  parties  agreed  that  prior  to 
the  hearing  on  the  petition  for  the  naturalization  of  Ness  in  the  dis- 
trict court  of  Palo  Alto  county,  M.  R.  Bevington,  Chief  Naturalization 
Examiner  of  the  Department  of  Commerce  and  Labor,  for  and  on 
behalf  of  that  department,  and  at  its  direction,  filed  a  motion  in 
which  he  stated  that  the  petition  should  not  be  granted  because  it  was 
not  supported  by  a  certificate  of  arrival,  and  cited  authorities  which 
he  contended  supported  his  position,  and  requested  a  dismissal  of  the 
petition,  that  the  iQwa  court  considered  that  motion  and  the  authori- 
ties quoted  at  the  time  the  petition  came  on  for  hearing,  and  over- 
ruled it,  that  at  that  hearing  Ness  testified  that  he  emigrated  from 
Norway,  arriving  at  Newcastle  in  Canada  about  June  11,  1906,  that 
he  did  not  know  that  the  laws  of  the  United  States  required  him  to 
submit  to  a  medical  examination,  pay  an  alien  head  tax,  or  be  regis- 
tered on  entering  this  country,  that  he  took  passage  on  the  Grand 
Trunk  Railway,  arrived  in  Buffalo,  where  he  first  entered  the  United 
States,  on  August  21,  1906,  remained  on  the  train,  passed  through 
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Buffalo  into  Canada  and  again  entered  the  United  States  through 
some  port  in  Michigan,  that  he  saw  no  person  who  was  or  purported 
to  be  an  emigration  commissioner  until  after  he  filed  his  petition  for 
naturalization  in  March,  1912,  that  before  it  was  heard  he  was  advised 
that  it  was  invalid  because  it  had  no  certificate  of  arrival  attached, 
and  he  made  an  effort  to  procure  such  a  certificate  and  was  advised 
that  it  could  not  be  furnished  to  him  for  the  reason  that  there  was 
no  record  of  his  entry  into  the  United  States.  No  evidence  was  pre- 
sented at  the  hearing  below  of  any  fraud,  misrepresentation,  or  de- 
ceit in  the  course  of  the  proceedings  in  the  Iowa  court.  There  was 
no  evidence  that  the  proof  before  that  court  was  not  competent  and 
ample  to  warrant  its  judgment,  unless  the  absence  from  the  petition 
of  the  certificate  of  arrival  was  fatal  to  that  judgment,  and  the  court 
below  held,  as  did  the  Iowa  court,  that  it  was  not  so  and  rendered  a 
decree  of  dismissal  of  the  complaint  of  the  United  States. 

[1]  Counsel  for  the  United  States  contend  that  the  decision  of  the 
court  below  was  erroneous  and  should  be  reversed  (1)  because  the 
absence  of  the  certificate  of  arrival  deprived  the  district  court  of  Iowa 
of  all  jurisdiction  of  the  suit  of  Ness  for  admission  to  citizenship  and 
(2)  because  the  absence  of  this  certificate  of  arrival  caused  the  cer- 
tificate of  citizenship  to  be  "illegally  procured."  The  test  of  jurisdic- 
tion is  not  right  decision,  but  the  right  to  enter  upon  the  inquiry  and 
make  some  decision.  The  Iowa  court  had  complete  jurisdiction  of 
the  person  of  Ness  when  he  filed  his  i>etition.  Jurisdiction  of  the  sub- 
ject-matter is  the  power  to  deal  with  the  general  abstract  question,  to 
hear  the  particular  facts  in  any  case  relating  to  this  question,  and  to 
determine  whether  or  not  they  are  sufficient  to  invoke  the  exercise 
of  that  power.  It  is  not  confined  to  cases  in  which  the  particular 
facts  constitute  a  good  cause  of  action  or  ground  for  relief,  but  it  in- 
cludes every  issue  within  the  scope  of  the  general  power  vested  in 
the  court  by  the  law  of  its*  organization  to  deal  with  the  abstract 
question.  It  is  not  limited  to  making  correct  decisions.  It  empowers 
the  court  to  determine  every  issue  of  law  and  of  fact  within  the  scope 
of  its  authority  according  to  its  own  view  of  the  law  and  the  evi- 
dence, whether  its  decision  is  right  or  wrong.  Foltz  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  60  Fed.  316,  318,  8  C.  C.  A.  635;  Insley  v.  United 
States,  150  U.  S.  512,  14  Sup.  Ct.  158,  37  L.  Ed.  1163;  Cornett  v. 
Williams,  20  Wall.  226,  22  L.  Ed.  254;  Des  Moines  Nav.  &  R.  Co. 
v.  Iowa  Homestead  Co.,  123  U.  S.  552,  8  Sup.  Ct.  217,  31  L.  Ed. 
202;  In  re  Sawyer,  124  U.  S.  200,  221,  8  Sup.  Ct.  482,  31  L. 
Ed.  402;  Skillern  v.  May's  Ex'rs,  6  Cranch,  267,  3  L.  Ed.  220;  Mc- 
Cormick  v.  Sullivant,  10  Wheat.  192,  6  L.  Ed.  300;  Hunt  v.  Hunt, 
72  N.  Y.  217,  28  Am.  Rep.  129;  Colton  v.  Beardsley,  38  Barb.  (N. 
Y.)  30,  52;  Otis  v.  Rio  Grande,  1  Woods,  279,  Fed.  Gas.  No.  10,613; 
Hamilton  v.  Railroad  Co.,  1  Md.  Ch.  107 ;  Evans  v.  Haefner,  29  Mo. 
141,  147;  State  v.  Weatherby,  45  Mo.  17;  Rosenheim  v.  Hartsock, 
90  Mo.  357,  365,  2  S.  W.  473 ;  State  v.  Southern  Ry.  Co.,  100  Mo. 
59,  13  S.  W.  398;  Hope  v.  Blair,  105  Mo.  85,  93,  16  S.  W.  595,  24 
Am.  St.  Rep.  366;  Musick  v.  Railway  Co.,  114  Mo.  309,  315,  21 
S.  W.  491;  King  v.  McAndrews,  111  Fed.  860,  863,  864,  50  C.  C. 
A.  29. 
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The  Iowa  court  was  a  court  of  general  jurisdiction  vested  with 
plenary  judicial  power  to  determine  all  the  issues  in  the  proceedings 
of  which  it  was  given  jurisdiction,  including  the  questions  relating  to 
the  lawfulness,  sufficiency,  form,  and  propriety  of  pleadings  and  pro- 
cedure in  such  proceeding.  Constitution  of  Iowa,  art.  5,  §  6;  Code 
of  Iowa  1897,  §  3600.  Upon  this  court  of  general  jurisdiction  the 
Congress  of  the  United  States,  by  section  3  of  the  act  of  June  29, 
1906,  conferred  full  judicial  power  "to  naturalize  aliens  as  citizens  of 
the  United  States,"  not  on  condition  that  the  certificate  of  the  De- 
partment of  Commerce  and  Labor  of  his  arrival  should  be  filed  with 
and  attached  to  the  petition  of  the  alien,  but  generally  and  without 
any  such  narrow  and  technical  condition.  When  therefore  the  ap- 
plicant, Ness,  filed  his  petition  in  that  court  to  be  admitted  as  a  citizen 
of  the  United  States,  the  judicial  power  was  conferred  and  the  duty 
was  imposed  upon  the  Iowa  court  to  hear  and  decide,  not  only  whether 
or  not  his  petition  and  his  procedure  were  sufficient,  not  only  whether 
or  not  the  absence  of  the  certificate  of  entry  was  excused  by  the  proved 
fact  that  none  was  ever  issued  because  he  did  not  know  one  was  re- 
quired when  he  entered  and  the  Department  of  Commerce  and  Labor 
had  no  knowledge  when  he  entered,  but  also  whether  or  not  such  an 
absence  was  fatal  to  his  right  to  be  admitted  as  a  citizen,  and  also 
every  other  question  as  to  his  petition  and  procedure  and  as  to  his 
qualifications  for  admission  which  it  was  necessary  for  that  court  to 
decide  in  order  to  determine  the  ultimate  question  whether  or  not  he 
was  entitled  under  the  acts  of  Congress  to  be  admitted  as  a  citizen. 

An  insufficient  complaint  at  law,  or  a  defective  petition  in  bank- 
ruptcy, accompanied  by  proper  service  of  process  on  the  defendants, 
gives  jurisdiction  to  the  court  to  determine  the  questions  involved  in 
the  suit,  although  it  may  not  contain  averments  which  entitle  the  com- 
plainant to  any  relief,  or  may  not  be  accompanied  by  some  copy  or 
certificate  required  by  a  statute  or  rule  of  court.  Facts  indispensable 
to  a  favorable  adjudication  or  decree  include  all  those  requisite  to 
state  a  good  cause  of  action,  and  they  comprehend  many  that  are  not 
essential  to  jurisdiction  of  the  suit  or  proceeding.  The  only  facts 
which  conditioned  the  jurisdiction  of  the  Iowa  court  to  hear  and  de- 
termine the  questions  relative  to  the  admission  of  Ness  to  citizenship 
were  his  preparation  and  filing  of  his  petition  in  that  court  asking  its 
issue  of  a  certificate  of  citizenship  to  him,  and  this  is  equally  true, 
although  there  was  some  technical  or  amendable  defect  in  his  peti- 
tion or  procedure,  as  long  as  the  petition  stated  substantial  cause  for 
his  admission  to  citizenship.  In  re  Plymouth  Cordage  Co.,  135  Fed. 
1000,  1004,  68  C.  C.  A.  434,  438;  In  re  First  National  Bank,  152  Fed. 
64,  69,  81  C.  C.  A.  260,  265,  11  Ann.  Cas.  355. 

The  result  is  that  the  absence  of  the  certificate  of  entry  did  not 
condition  the  jurisdiction  of  the  Iowa  court  to  hear  and  determine 
every  material  issue  presented  by  Ness  on  his  petition  to  be  admitted 
as  a  citizen.  The  provision  of  the  act  of  Congress  requiring  the  cer- 
tificate to  be  filed  and  made  a  part  of  the  petition  is  like  the  require- 
ments of  the  statutes  of  Iowa  that  every  party  on  filing  any  petition 
shall  file  with  it  one  plain  copy  thereof  for  the  use  of  the  adverse  party 
(Code  of  Iowa  1897,  §  3558) ;  that  every  petition  must  contain  after 
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the  names  of  the  parties  the  words  "petition  at  law"  or  "petition  in 
equity" ;  and  that  each  division  of  the  petition  in  equity  shall  be  sep- 
arated into  paragraphs  numbered  as  such  (section  35S9).  Such  re- 
quirements are  not  jurisdictional,  but  relate  merely  to  the  form  of 
pleadings  and  proceedings. 

[2]  We  turn  to  the  second  question:  Was  Ness'  certificate  of  citi- 
zenship "illegally  procured"  within  the  meaning  of  section  15  of  the 
Act  of  June  29,  1S<)6,  because  his  petition  was  not  accompanied  with  a 
certificate  from  the  Department  of  Commerce  and  Labor  stating  the 
date,  place,  and  manner  of  his  arrival  in  the  United  States  ?  This  is 
a  suit  in  equity  to  cancel  this  certificate  on  the  ground  that  this  ques- 
tion should  be  answered  in  the  affirmative,  and  this  suit  must  be  con- 
sidered and  decided  in  accordance  with  the  rules  and  principles  of 
equity  jurisprudence  applicable  to  cases  of  this  nature.  Luria  v.  Unit- 
ed States,  231  U.  S.  9,  28,  34  Sup.  Ct.  10,  58  L.  Ed.  101.  Section  15, 
says  the  Supreme  Court,  "makes  no  discrimination  between  the  rights 
of  naturalized  and  native  citizens,  and  does  not  in  any  wise  aflfect  or 
disturb  rights  acquired  through  lawful  naturalization,  but  only  pro- 
vides for  the  orderly  cancellation,  after  full  notice  and  hearing,  of 
certificates  of  naturalization  which  have  been  procured  fraudulently 
or  illegally.  It  does  not  make  any  act  fraudulent  or  illegal  that  was 
honest  and  legal  when  done,  imposes  no  penalties,  and  at  most  provides 
for  the  annulment,  by  appropriate  judicial  proceedings,  of  merely 
colorable  letters  of  citizenship,  to  which  their  possessors  never  were 
lawfully  entitled."  231  U.  S.  24,  34  Sup.  Ct.  14  [58  L.  Ed.  101]. 
The  court  below  and  the  Iowa  court  considered  the  question  here  at 
issue  under  the  evidence  produced,  and  reached  the  conclusion  that  this 
certificate  of  naturalization  was  not  illegally  procured,  and  the  decision 
of  the  chancellor  below  must  be  presumed  to  be  correct  and  may  not 
be  lawfully  disturbed  or  reversed  unless  it  clearly  appears  that  some 
obvious  error  of  law  has  intervened  or  some  serious  mistake  of  fact 
has  been  made.  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct.  894, 
31  L.  Ed.  664;  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct.  355,  32 
L.  Ed.  764;  Coder  v.  Arts,  152  Fed.  943,  946,  82  C.  C.  A.  91,  94, 
15  L.  R.  A.  (N.  S.)  372,  and  cases  there  cited. 

[3,  4]  "A  court  of  equity  can  act  only  on  the  conscience  of  a  party; 
if  he  has  done  nothing  that  taints  it,  no  demand  can  attach  upon  it,  so 
as  to  give  any  jurisdiction."  Boone  v.  Chiles,  10  Pet.  177,  210,  9  L. 
Ed.  388;  Illinois  Trust  &  Sav.  Bank  v.  City  of  Arkansas  City,  22  C.  C. 
A.  171,  193,  76  Fed.  271,  293,  34  L.  R.  A.  518;  United  States  v. 
Winona  &  St.  Peter  R.  Co.,  15  C.  C.  A.  96,  108,  67  Fed.  948,  960; 
United  States  v.  Northern  Pacific  R.  Co.,  95  Fed.  864,  880,  37  C.  C.  A. 
290,  306.  Ness  entered  this  country  without  any  notice  or  knowledge 
that  the  certificate  of  entry  was  required  and  as  the  officers  of  the  De- 
partment of  Commerce  and  Labor  did  not  know  when  he  entered  they 
could  not  give  him  a  certificate  on  their  own  knowledge,  and  if  one 
were  given  it  must  be  on  his  statement^  or  on  the  statement  of  some 
other  witness  who  knew.  Ness  possessed  every  essential  qualification 
for  admission  to  citizenship.  He  had  declared  his  intention  to  become 
a  citizen  and  to  renounce  his  allegiance  and  fidelity  to  any  foreign 
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sovereignty  two  years  before  he  applied  for  admission  to  citizenship. 
He  satisfied  the  court  by  the  testimony  of  witnesses  that  he  had  re- 
sided in  the  United  States  five  years,  that  during  this  time  he  had  be- 
haved as  a  man  of  good  moral  character  attached  to  the  principles  of 
the  Constitution  of  the  United  States  and  well  disposed  to  the  good 
order  and  happiness  of  the  same.  He  declared  on  oath,  at  the  time 
of  his  admission,  that  he  would  support  the  Constitution  of  the  United 
States,  and  that  he  abjured  all  allegiance  and  fidelity  to  every  foreign 
sovereignty.  He  proved  all  these  facts  in  the  Iowa  court  and  in 
the  court  below.  He  was  frank  and  truthful,  and  he  submitted  to 
those  courts  on  this  evidence  the  question  whether  or  not  he  could 
be  legally  admitted  to  citizenship,  and  they  both  decided  that  he  could 
be.  There  was  certainly  nothing  in  all  this  to  taint  the  conscience  of 
the  applicant,  or  to  induce  a  court  of  equity  to  act  to  cancel  his  cer- 
tificate. 

Moreover,  the  filing  of  the  certificate  of  entry  was  not,  like  the 
declaration  of  intention,  the  proof  of  moral  character,  the  renunciation 
of  allegiance,  the  residence  of  five  years,  an  essential  qualification  of 
admission  to  citizenship.  It  was  but  a  matter  of  mere  form  of  pro- 
cedure. He  alleged  in  his  petition  for  admission,  and  proved  before 
the  Iowa  court,  every  fact  required  to  be  stated  in  the  certificate  of 
entry.  He  pleaded  and  proved  the  date,  place,  and  manner  of  his 
arrival  in  the  United  States.  The  certificate  of  entry,  therefore,  could 
have  neither  added  to  nor  detracted  from  the  right  of  the  applicant 
to  admission  to  citizenship.  It  never  could  have  been  the  intention  of 
Congress  to  deprive  an  applicant  who  had  all  the  essential  qualifica- 
tions for  admission  to  citizenship  of  that  privilege  by  a  mere  failure  to 
comply  with  such  a  requirement  of  mere  form  of  the  petition  or  pro- 
cedure. Even  if  the  Iowa  court  had  made  a  mistake  in  failing  to 
require  the  certificate  as  a  condition  of  its  decree,  that  mistake  would 
have  been  a  mere  irregularity,  not  an  illegality;  it  would  have  been 
a  mere  mistake  in  the  exercise  of  its  lawful  discretion  as  to  the  form 
of  the  petition  and  the  procedure.  There  is  a  wide  diflFerence  be- 
tween a  mistaken  disregard  of  a  provision  with  reference  to  the  form 
of  pleadings,  or  the  manner  of  procedure,  whi<ih  are  always  largely  in 
the  discretion  of  the  trial  court,  and  a  mistaken  disregard  of  the 
requirement  of  an  essential  qualification  of  admission  to  citizenship, 
such  as  the  declaration  of  intention,  the  residence  in  the  United  States 
for  five  years,  the  renunciation  of  allegiance  to  any  foreign  sovereign- 
ty. The  former  is  a  mere  irregularity ;  the  latter  an  illegality.  Ille- 
gality signifies  that  which  is  contrary  to  the  established  principles  of 
the  law.  There  was  nothing  contrary  to  the  established  principles  of 
the  law  in  the  issue  of  his  certificate  of  citizenship,  to  an  applicant  who 
had  every  essential  qualification  of  citizenship,  although  the  certificate 
of  entry  which  was  material  only  to  the  date,  place,  and  manner  of 
his  arrival,  all  of  which  were  truthfully  pleaded  and  conclusively 
proved  otherwise,  was  not  attached  to  his  petition.  On  the  other  hand, 
to  have  denied  his  petition  on  that  ground  would  have  been  a  travesty 
of  justice.  The  power  was  conferred,  and  the  duty  was  imposed  on 
the  Iowa  court  to  adjudge  whether  or  not  this  applicant  should  be 
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admitted  on  the  evidence  before  it  which  proved  the  date,  place,  and 
manner  of  the  applicant's  arrival,  his  possession  of  the  essential  qual- 
ifications to  entitle  him  to  admission  as  a  citizen,  and  that  the  reason 
why  he  did  not  file  a  certificate  of  his  entry  was  that  he  entered  in 
ignorance  of  any  requirement  of  his  registry,  and  that  the  officers  of 
the  Department  of  Commerce  and  Labor  did  not  know  when  he  en- 
tered, had  no  record  of  it,  and  could  not  on  their  own  knowledge  give 
the  certificate.  That  court  decided  that  he  was  entitled  to  admission, 
although  he  had  not  filed  or  attached  to  his  petition  a  certificate  of 
entry.  In  our  opinion  that  opinion  was  just  and  right,  and  the  certifi- 
cate of  citizenship  to  Ness  was  not  illegally  procured.  Similar  con- 
clusions have  been  reached  in  some  of  the  District  Courts.  United 
States  v.  Stoller,  180  Fed.  910,  912;  In  re  Schmidt,  207  Fed.  678, 
681 ;   In  re  McPhee,  209  Fed.  143;   In  re  Pick,  209  Fed.  999. 

The  decree  which  dismissed  the  complaint  of  the  United  States  is 
affirmed. 


(230  Fed.  967) 

UNITED  STATES  v.  DEANS. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    February  16,  1016.) 

No.  4457. 

1.  AI.IENS  ^=»68— Naturalization— Sltftctenct  of  Evidence. 

Act  June  29,  1906,  c.  3592,  §  10,  34  Stat  599  (Comp.  St.  Supp.  1911,  p. 
533),  provides  that  if  a  petitioner  for  citizenship  has  not  resided  in  the 
state  for  five  years  continuously  and  immediately  preceding  the  filing  of 
the  petition,  he  may  establish  by  two  witnesses  the  time  of  his  residence 
within  the  state  if  for  more  than  one  year,  and  the  remaining  portion  of 
his  five  years'  residence  may  be  proved  by  the  depositions  of  two  or  more 
citizens.  An  alien  arriving  in  the  country  In  1906,  who  applied  for  dtizeu- 
shlp  in  July,  1913»  testified  that  he  lived  in  New  York  from  November, 
1906,  to  November,  1907,  and  In  Pennsylvania  from  that  time  until  No- 
vember, 1908,  when  he  moved  to  Arkansas.  The  subscribing  witnesses 
testified  to  his  residence  and  good  character  while  in  Arkansas,  and  he 
filed  the  depositions  of  witnesses  as  to  such  residence  and  character  while 
in  New  York.  It  appeared  that  he  was  out  of  the  coimtry  for  periods  of 
two  and  four  months  during  his  residence  in  Arkansas.  Held,  that  there 
was  sufficient  evidence  to  sustain  the  court's  finding  as  to  his  residence  and 
moral  character  during  the  portion  of  the  five  years  preceding  the  filing  of 
the  petition  prior  to  his  removal  to  Arkansas  and  during  the  periods  of  his 
absence  from  the  United  States,  as  residence  and  character  once  proved 
are  presumed  to  continue  in  the  absence  of  countervailing  evidence. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §§  138-145 ;  Dec  Dig. 
€=s>68.] 

2.  Aliens  ^=»6&— Naturalization— Persons  Entitled  to  Naturalization— 

"Continuously." 

Under  Act  June  29,  1906,  authorizing  the  court  to  admit  applicants  to 
citizenship  when  it  is  made  to  appear  to  the  satisfaction  of  the  court  that 
immediately  preceding  his  application  he  has  resided  continuously  within 
the  United  States  for  five  years,  absences  from  the  United  States  of  two 
and  four  months  during  such  five  years  did  not  In  theuLselves  constitute 
a  fatal  breach  of  the  continuity  of  his  residence,  and  it  was  a  question  of 
fact  for  the  court  whether,  in  view  of  the  evidence  as  to  the  Intention  of 
the  applicant  and  the  purpose  and  effect  of  his  absence,  there  was  a  breach 
in  the  continuity  of  his  residence,  as  ^'continuously"  should  be  given  its 

^s»For  other  cases  see  lame  topic  Ik  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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ccMnmon  and  usual  meaning  and  have  a  rational  sensible  construction  con- 
sistent with  the  object  and  purpose  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  D\g,  |§  138-145 ;  Dec.  THg, 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Continuously.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Suit  by  the  United  States  against  Christopher  James  Davis  Deans 
to  cancel  a  certificate  of  citizenship.  From  a  decree  dismissing  the 
suit  (208  Fed.  1018),  the  government  appeals.    Affirmed. 

M.  R.  Bevington,  of  St.  Louis,  Mo.  (William  H.  Martin,  U.  S. 
Atty.,  of  Hot  Springs,  Ark.,  and  W.  H.  Rector,  Asst.  U.  S.  Atty.,  of 
Little  Rock,  Ark.,  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
dismissal  of  a  suit  in  equity  under  section  15  of  the  Act  of  Congress 
of  June  29,  1906,  34  Stat.  596,  601,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  529,  to  cancel  a  certificate  of  admission  to  citizenship  on  the  ground 
that  it  was  "illegally  procured."  This  case  was  argued  and  submitted 
with  United  States  v.  Iver  Engebretsen  Ness,  230  Fed.  950,  145  C.  C. 
A.  144,  and  reference  is  made  to  the  opinion  in  that  case,  which  is 
filed  herewith,  for  the  rules  and  principles  of  equity  which  in  our 
opinion  govern  cases  of  this  nature,  as  well  as  for  the  general  provi- 
sions and  effect  of  the  act  of  Congress  which  are  there  found.  The 
United  States  asks  a  cancellation  of  the  certificate  on  account  of 
alleged  errors  of  the  court  in  the  trial  of  the  question  of  the  residence 
of  the  applicant.  Deans,  at  the  hearing  of  his  application  for  citizen- 
ship. The  court  which  tried  that  question  found  the  following  facts 
and  admitted  the  applicant  to  citizenship  (In  re  Deans  [D.  C]  208 
Fed.  1018): 

"The  applicant  is  a  native  of  Scotland.  In  November,  1906,  after  he  had 
reached  the  age  of  21^  years,  he  emigrated  to  the  United  States.  He  is  a 
boiler  maker  by  trade  and  found  employment  in  Schenectady,  N.  Y.,  where  he 
resided  for  one  year.  He  then  moved  to  Pittsburgh,  Pa.,  where  he  worked  at 
his  trade  for  one  year,  and  in  November,  1908,  moved  to  Little  Rock,  Ark., 
where  he  worked  In  the  railroad  shops,  intending  to  make  that  city  his  perma- 
nent home.  In  July,  1910,  he  visited  his  mother  In  Scotland,  being  out  of  the 
United  States  for  about  two  months.  He  then  returned  to  Little  Rock,  which 
he  has  claimed  as  his  residence  ever  since  he  arrived  In  this  state.  In  De- 
cember, 1910,  he  was  employed  by  the  Isthmian  Canal  (Commission  at  the 
shops  in  Grogona  within  the  Panama  Canal  2Sone,  having  passed  a  satisfactory 
examination  before  his  employment.  He  remained  there  four  months,  when 
he  was  discharged  for  the  reason  that  he  was  not  a  citizen  of  the  United 
States.  He  thereupon  returned  to  his  former  home  In  Little  Rock,  Ark., 
where  he  has  resided  ever  since.  At  the  time  he  accepted  employment  in 
Panama  he  Intended  to  remain  there  only  a  few  months,  not  exceeding  a  year, 
and  then  return  to  Little  Rock. 

"His  declaration  of  Intention  to  become  a  citizen  of  the  United  States  was 
made  more  than  two  years  prior  to  the  filing  of  this  application.  He  is  a 
man  of  good  moral  character,  Intelligent,  thoroughly  familiar  with  our  system 
of  government,  and  In  every  way  qualified  to  make  a  good  citizen  of  the 
United  States,  if  the  facts  above  recited  are  sufliclent  to  establish  the  fact 
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that  be  has  resided  continuously  in  the  United  States  for  more  than  five 
years,  within  the  meaning  of  the  naturalization  acts." 

Deans  testified  at  that  trial,  among  other  things,  that  he  was  resid- 
ing in  the  state  of  New  York  and  working  at  his  trade  of  a  boiler 
maker  from  November,  1906,  to  November,  1907 ;  that  he  then  moved 
to  Pittsburgh,  Pa.,  and  resided  there  until  November,  1908,  when  he 
moved  to  Little  Rock,  Ark.,  where  he  first  met  and  became  acquainted 
with  the  subscribing  witnesses  to  his  petition,  Grace  and  Brickhouse ; 
that  he  then  and  thereafter  intended  to  make  Little  Rock,  Ark.,  his 
permanent  home;  that  he  has  resided  there  ever  since;  but  that  he 
spent  two  months  in  1910  in  Scotland  and  England  to  visit  his  mother,, 
and  four  months,  from  December,  1910,  to  April,  1911,  in  the  Canal 
Zone,  when  he  returned  to  his  home  in  Little  Rock,  Ark.,  about  April, 
1911.    Section  10  of  the  Act  of  June  29,  1906,  provides: 

•'That  in  case  the  petitioner  has  not  resided  in  the  state,  territory,  or  dis- 
trict for  a  period  of  five  years  continuously  and  immediately  preceding  the 
filing  of  his  petiticm  he  may  establish  by  two  witnesses,  both  in  his  petition  and 
at  the  hearing,  the  time  of  his  residence  within  the  state,  provided  that  it 
has  been  for  more  than  one  year,  and  the  r^nalning  portion  of  his  five  years*^ 
residence  witliin  the  United  States  required  by  law  to  be  established  may  be 
proved  by  the  depositions  of  two  or  more  witnesses  who  are  citizens  of  the 
United  States." 

As  Deans  had  not  resided  in  the  state  of  Arkansas  for  five  years 
immediately  preceding  July  3,  1913,  he  established  by  the  testimony 
of  the  two  witnesses  Grace  and  Brickhouse,  both  in  his  petition  and 
at  the  hearing,  the  time  of  his  residence  in  the  state  of  Arkansas  and 
his  good  moral  character  during  that  time,  and  proved  by  the  deposi- 
tions of  two  competent  witnesses,  Lunn  and  McRae,  his  residence  in 
Schenectady,  N.  Y.,  from  November,  1906,  to  November,  1907,  and 
his  good  moral  character  during  that  time. 

[1]  The  reasons  why  the  United  States  insists  that  the  decree  below 
should  be  reversed  and  that  Deans'  certificate  of  citizenship  should 
be  canceled,  are  these:  First,  because  there  was  no  evidence  of  the 
residence  of  the  applicant  in  the  United  States  except  his  own  testi- 
mony during  the  time  from  July  3,  1908,  five  years  before  he  filed  his 
petition  while  he  was  in  Pennsylvania,  and  November  8,  1908,  when 
he  arrived  in  Little  Rock,  Ark.,  and  established  his  residence  in  that 
state,  and  there  was  no  evidence  whatever  of  his  moral  character 
during  those  four  months.  But  there  was  the  competent  and  con- 
clusive testimony  of  Lunn  and  McRae  that  Deans  was  residing  in  the 
United  States  from  November,  1906,  to  November,  1907,  and  that 
he  was  a  person  of  good  moral  character  during  that  time,  and  this 
was  ample  evidence  to  sustain  the  finding  of  the  court  that  he  con- 
tinued to  reside  in  the  United  States  and  to  have  the  same  good  moral 
character  from  November,  1907,  until  November,  1908,  when  the 
Arkansas  witnesses  testified  that  he  was  still  residing  in  the  United 
States  and  maintaining  the  same  good  moral  character.  It  is  a  fa- 
miliar rule  of  law  that  residence  and  character  once  proved  are  pre- 
sumed to  continue  in  the  absence  of  countervailing  evidence,  and  the 
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ordinary  presumptions  and  rules  of  evidence  are  not  reversed  in  suits 
to  cancel  certificates  of  citizenship. 

The  second  reason  for  the  cancellation  of  the  certificate  is  that 
while  Grace  and  Brickhouse  testified  to  the  applicant's  residence  and 
character  from  November  8,  1908,  until  July  3,  1913,  when  he  filed 
his  petition  for  citizenship,  they  did  not  know  where  he  was,  or  what 
his  intention  was,  or  what  his  character  was,  during  the  two  months 
while  he  was  visiting  his  mother,  or  during  the  four  months  while  he 
was  in  the  Canal  Zone.  The  answer  is,  however,  that  his  intention,  his 
residence,  and  his  character  were  presumed  to  continue  during  these 
brief  absences,  and  this  presumption  was  confirmed  and  demonstrated 
to  be  correct  by  his  continuing  residence  in  Little  Rock  and  his  con- 
tinuing good  character  from  April,  1911,  until  his  petition  was  filed 
in  July,  1913. 

[2]  And  the  third  and  final  reason  why  counsel  for  the  United  States 
insist  that  the  certificate  of  citizenship  should  be  canceled  is  that  be- 
cause Deans  visited  his  mother  in  Scotland  and  England  during  two 
months  and  worked  four  months  for  the  United  States  in  the  Canal 
Zone  in  1910  and  1911,  the  evidence  before  the  court  which  admitted 
him  to  citizenship  was  insufficient  to  make  it  "appear  to  the  satisfac- 
tion of  the  court  admitting  (him)  any  alien  to  citizenship  that  im- 
mediately preceding  the  date  of  his  application  he  had  resided  con- 
tinuously within  the  United  States  five  years  at  least."  In  the  words 
quoted,  the  act  of  Congress  conferred  the  judicial  power  and  imposed 
the  judicial  duty  upon  the  court  which  heard  the  application  of  this 
alien  to  consider  all  the  evidence  and  arguments  presented  to  it,  and 
to  decide  and  find  whether  or  not  he  had  resided  in  the  United  States 
continuously  for  five  years  immediately  preceding  his  application. 

That  court  decided  and  found  that  he  had  done  so.  That  was  a 
finding  of  fact,  and  the  evidence  presented  to  that  court  has  con- 
vinced this  court  that  any  other  finding  would  have  been  a  mistake 
unless  the  contention  of  counsel  for  the  United  States  that  the  true 
construction  of  the  act  of  Congress  is  that  any  absence  of  an  alien 
during  any  substantial  length  of  time,  such  as  a  few  months,  or  a 
few  days,  during  the  five  years  preceding  the  date  of  the  filing  of 
his  petition,  in  itself  constitutes  a  fatal  breach  of  the  continuity  of 
his  residence  is  correct.  But  that  contention  is  too  specious  and  in- 
genious to  be  sound.  It  runs  counter  to  the  cardinal  rule  of  construc- 
tion of  statutes  that  the  object  and  purpose  of  the  enacting  body  may 
always  be  considered  and  should  be  promoted.  The  effect  of  such  a 
construction  and  the  application  of  similar  narrow  and  drastic  rules 
of  interpretation  and  practice  to  this  act  of  Congress  would  be  to 
prevent  aliens  of  good  moral  character,  possessing  every  essential 
qualification  to  be  admitted  as  citizens,  and  well  disposed  to  the  prin- 
ciples of  our  government  from  becoming  citizens  of  this  nation.  But 
the  purpose  of  Congress  in  the  enactment  of  this  legislation,  and  the 
object  of  the  law  itself,  was  not  to  exclude,  but  to  admit,  such  aliens 
to  citizenship.^  It  is  as  much  to  the  interest  of  the  United  States  as 
it  is  to  the  interest  of  aliens  of  this  character  that  they  should  become 
citizens  of  the  United  States,  and  the  act  of  Congress  which  was 
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enacted  to  enable  them  so  to  become  ought  to  be  so  interpreted  and 
administered  as  to  accomplish,  rather  than  to  hinder  or  forbid  the 
accomplishment  of,  that  end.  The  interpretation  sought  by  counsel 
for  the  government  flies  in  the  face  of  the  cardinal  rules  of  construc- 
tion that  the  word  "continuously"  should  be  given  its  common  and 
usual  meaning,  and  that  the  requirement  that  the  alien  "has  resided 
continuously  within  the  United  States  five  years"  immediately  preced- 
ing the  date  of  the  filing  of  his  petition  should  have  a  rational,  sensible 
construction,  and  that  the  natural  and  obvious  meaning  of  this  require- 
ment should  be  preferred  to  any  curious,  narrow,  hidden  sense  which 
nothing  but  the  exigencies  of  a  case  and  the  ingenuity  of  a  trained 
and  acute  intellect  would  discover.  United  States  v.  Ninety-Nine 
Diamonds,  139  Fed.  961,  965,  72  C.  C.  A.  9,  13,  2  L.  R.  A.  (N.  S.)  185 ; 
Stevens  v.  Nave-McCord  Mercantile  Co.,  150  Fed.  71,  75,  80  C.  C. 
A.  25,  29;  Brun  v.  Mann,  151  Fed.  145,  157,  80  C.  C.  A.  513,  525, 
12  L.  R.  A.  (N.  S.)  154;  Delaware  Ins.  Co.  of  Philadelphia  v.  Greer, 
57  C.  C.  A.  188,  193,  120  Fed.  916,  921,  61  L.  R.  A.  137;  Standard 
Life  &  Ace.  Ins.  Co.  v.  McNulty,  157  Fed.  224,  226,  85  C.  C.  A.  22,  24. 

If  the  statement  is  made  that  one  resided  continuously  for  five 
years  within  his  house,  or  within  a  town,  or  a  ward,  or  a  city,  or  a 
state,  or  a  nation,  no  one  understands,  or  infers,  or  believes,  that 
this  is  a  declaration  that  he  has  never  been  outside  his  house,  or 
his  town,  or  his  ward,  or  his  city,  or  his  nation,  for  a  day,  or  a  month, 
or  even  more,  during  the  five  years,  and  it  is  unthinkable,  in  view 
of  the  ordinary  meaning  and  understanding  of  the  requirement  of 
the  statute  under  consideration,  that  naturalized  citizens  who,  during 
the  five  years  next  preceding  the  filing  of  their  petitions  for  admission 
to  citizenship,  have  been  beyond  the  limits  of  the  United  States  for 
a  few  weeks  or  months  and  have  nevertheless  testified  that  they  have 
resided  continuously  within  the  United  States  during  the  five  years 
have  all  testified  to  an  untruth.  The  true  construction  of  this  re- 
quirement of  five  years'  continuous  residence  within  the  United  States  is 
not  that  a  temporary  absence  of  a  day,  or  a  month,  or  of  a  few  months, 
during  the  five  years,  is  necessarily  fatal  to  the  continuity  of  the  res- 
idence. It  is  that  such  an  absence  presents  to  the  trial  court  the  ques- 
tion of  fact  whether  or  not  that  absence  and  all  the  evidence  before 
that  court  of  the  intention  of  the  applicant,  of  the  purpose  and  effect 
of  his  absence,  and  of  all  the  facts  and  circumstances  of  the  case,  prove 
a  breach  in  the  continuity  of  his  residence.  United  States  v.  Cantini 
(D.  C.)  199  Fed.  857,  860;  United  States  v.  Cantini,  212  Fed.  925, 
927,  129  C.  C.  A.  445,  447. 

The  learned  and  exhaustive  opinion  of  Judge  Trieber  in  the  original 
case  reported  in  (D.  C.)  208  Fed.  1018,  is  a  conclusive  demonstration 
of  the  correctness  of  this  conclusion,  and  it  leaves  nothing  to  be  said 
upon  this  subject  but  the  expression  of  our  affirmance  and  adoption 
thereof.  And  our  conclusion  is  that  the  evidence  in  the  original  case 
on  Deans'  application  for  his  admission  to  citizenship  duly  established 
his  continuous  residence  within  the  United  States  during  the  five 
years  immediately  preceding  the  filing  of  his  petition,  notwithstanding 
the  fact  that  during  that  five  years  he  was  temporarily  without  the 
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United  States  about  six  months;   that  no  error  in  the  trial  of  that 
case  was  pleaded  in  the  complaint  in  this  case ;  that  Deans'  certificate 
of  citizenship  was  not  illegally  procured ;  and  tiiat  there  was  no  equity 
in  the  complaint  to  cancel  that  certificate. 
The  decree  dismissing  that  complaint  is,  accordingly,  affirmed. 


(230  Fed.  962) 

THE  CALYPSO. 

(Circuit  Coxut  of  AK>eal8,  Ninth  Circuit    February  14,  1916.) 

No.  2545. 

L  Shippino  ^=:»79 — "Master'* — ^Authobitt  as  Agent  fob  Ownbb, 

The  master  of  a  ship  is  pro  hac  vice  the  agent  of  the  owner,  and  like  any 
other  agent  his  appointment  and  auttiorizadon  lie  in  contract,  and  unless 
he  is  appointed,  or  his  appointment  is  authorized  by  the  owner,  he  is  not  law- 
fully master,  hlthough  ^irolled  as  such,  and  neither  the  owner  nor  his 
interest  in  the  Tessel  is  liable  for  his  acts;  and  where  the  ownership  is 
divided  the  power  of  appointment  rests  with  those  owning  more  than  a 
lialf  interest. 

[Ed.  Note.— for  other  cases,  see  Shipping,  C!ent  Dig.  ||  333,  334,  337^ 
338,  348 ;   Dec.  Dig.  <gs»79. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Master.] 

2.  Aliens  ^=>36— Violation  op  Chinese  E^xolusion  Act— Fobfeitubb  of  Ves- 
sel—Master. 

The  owner  of  a  one-sixth  interest  in  a  gasoline  launch,  without  the 
knowledge  or  consent  of  the  owner  of  the  remaining  interest,  and  con- 
trary to  a  written  agreement  with  him,  had  liimself  enrolled  as  master, 
and  as  such  used  the  launch  to  bring  a  load  of  contraband  Ctiinese  from 
Mexico  to  a  port  of  the  United  States.  Held,  that  the  interest  of  the  ma- 
jority owner  in  the  launch  was  not  subject  to  forfeiture  under  Chinese  Kx- 
clusion  Act  May  6.  1882,  a  126,  S  10,  22  Stat  61,  as  amended  by  Act  July 
5,  1884,  c.  220,  23  Stat.  115  (Comp.  St  1913,  §  4297),  providing  for  the  for- 
feiture of  any  vessel  "whose  master  sliall  knowingly"  violate  the  act 
[Ed.  Note. — For  other  cases,  see  Aliens,  Dec  Dig.  ^=»36.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Libel  by  the  United  States  for  the  forfeiture  of  the  gasoline  launch 
Calypso  for  violation  of  the  Chinese  Exclusion  Act.  From  the  decree 
libelant  appeals.    Affirmed. 

For  opinion  below,  see  217  Fed.  669. 

John  W.  Preston,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  for  the  United 
States. 

Black  &  Clark,  of  San  Francisco,  Cal.,  and  Warren  E,  Lloyd,  of 
Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

RUDKIN,  District  Judge.  The  present  libel  was  filed  in  the  court 
below  to  forfeit  to  the  United  States  the  gasoline  launch  Calypso,  her 

^=»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DU^U  ft  Indexes 

Digitized  by  VjOOQIC 


THE  CALYPSO  157 

boats,  tackle,  apparel,  furniture,  and  cargo,  for  a  violation  of  section 
10  of  the  act  of  Congress  of  May  6,  1882,  entitled  "An  act  to  execute 
certain  treaty  stipulations  relating  to  China"  (22  Stat.  58),  as  amended 
by  the  act  of  July  5,  1884  (23  Stat.  115).  The  section  in  question  pro- 
vides as  follows: 

'That  every  vessel  whose  master  shall  knowingly  violate  any  of  the  provi- 
sions of  this  act  shall  be  deemed  forfeited  to  the  United  States,  and  shall  be 
liable  to  seizure  and  condemnation  in  any  district  of  the  United  States  into 
which  such  vessel  may  enter  or  in  which  she  may  be  found." 

The  launch  in  question  was  built  for  the  respondent,  Sassaman, 
and  one  Pettenger  during  the  year  1912  at  a  cost  of  about  $10,000. 
Of  this  sunj  Sassaman  contributed  $5,000  and  Pettenger  $1,000.  Sev- 
en hundred  and  sixty  dollars  advanced  by  the  Los  Angeles  Creamery 
Company,  secured  by  two  mortgages  on  the  launch,  and  $3,400  ad- 
vanced by  one  Singleton  and  secured  by  an  agreement  for  a  mortgage 
on  the  launch,  make  up  the  balance  of  the  construction  cost.  The 
launch  was  owned  jointly  by  Sassaman  and  Pettenger,  the  former 
owning  a  five-sixths  interest  and  the  latter  a  one-sixth  interest.  On 
the  22d  day  of  May,  1913,  Sassaman  was  regularly  enrolled  as  master 
of  the  launch  by  the  collector  of  the  port  of  Los  Angeles,  and  there- 
after, by  his  request,  and  with  his  consent,  Oren  H.  Dickason  was  en- 
rolled as  master  on  the  2d  day  of  July,  1913,  Ralph  L.  Lopes  on  the 
15th  day  of  July,  1913,  and  James  H.  Castle  on  the  13th  day  of  Sep- 
tember, 1913.  Between  May  and  October,  1913,  the  boat  made  regular 
trips  between  San  Pedro  and  Avalon,  Catalina  Island,  and  for  some 
time  after  October  1st  short  trips  were  made  locally  from  San  Pedro  to 
Long  Beach  and  to  different  battleships  in  the  harbor.  On  the  24th 
day  of  November,  1913,  Pettenger,  without  the  knowledge  or  consent 
of  Sassaman,  procured  his  own  enrollment  as  master  of  the  launch, 
in  lieu  of  Castle,  and  was  enrolled  as  such  master  at  the  time  of  the 
contraband  voyage  which  gave  rise  to  the  present  controversy.  Some 
time  prior  to  Christmas,  1913,  Pettenger  took  the  launch  on  a  trip 
to  San  Diego  for  the  purpose  of  smuggling  a  load  of  contraband 
Chinese  into  the  United  States ;  but  for  reasons  not  disclosed  by  the 
record  his  plans  miscarried.  In  the  early  part  of  1914  Pettenger,  ac- 
companied by  three  companions  and  a  Chinaman  named  Lee,  took 
the  launch  on  a  trip  to  Mexico,  returning  to  Monterey  Bay  with  a  load 
of  contraband  Chinese  and  contraband  opium,  which  were  surrepti- 
tiously landed  on  the  16th  day  of  January.  The  launch  was  there 
seized  by  government  officers,  and  is  clearly  liable  to  condemnation  so 
far  as  the  interest  of  Pettenger  is  concerned,  and  also  so  far  as  the 
interest  of  Sassaman  is  concerned,  if  Pettenger  was  the  master  of 
the  laimch  within  the  meaning  of  the  law.  The  court  below  decreed 
a  forfeiture  as  to  the  interest  of  Pettenger,  but  denied  a  forfeiture  as 
to  the  interest  of  Sassaman,  and  from  the  latter  branch  of  the  decree 
this  appeal  is  prosecuted. 

[1]  The  master  of  a  ship  is  pro  hac  vice  the  agent  of  the  owner, 
and  like  any  other  agent  his  appointment  or  authorization  lies  in 
contract.  The  registry  and  enrollment  statutes  are  only  for  the 
protection  of  the  revenues,  and  if  the  master  has  not  been  appointed 
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by  the  owner  enrollment  cannot  make  him  such.  If,  on  the  other 
hand,  the  master  has  been  appointed  by  the  owner,  the  failure  to 
register  or  enroll  will  not  impair  his  authority.  So,  too,  the  power 
of  appointment  and  removal  rests  in  those  having  more  than  one- 
half  ownership  of  the  vessel.  Rev.  Stat:  U.  S.  §  4250  (Comp.  St. 
1913,  §  7995). 

[2]  Unless,  therefore,  the  appointment  of  Pettenger  as  master  was 
consented  to  or  acquiesced  in  by  Sassaman,  or  unless  Sassaman  has 
been  guilty  of  some  act  of  omission  or  commission  which  renders  him 
or  his  property  liable  for  the  acts  of  Pettenger,  his  interest  should  nol 
be  forfeited. 

"Penalties  and  forfeitures,  although  generally  the  consequences  of  crime  or 
guilt,  do  not  necessarily  Imply  the  one  or  the  other.  As  the  forfeiture  of  a 
man's  property  is  one  of  the  severest  punishments  that  the  law  can  inflict,  the 
mind  is  naturally  perplexed  by  two  considerations  of  directly  opposing  ten- 
dency— the  one  being  the  principle  of  natural  Justice,  which  revolts  at  the 
punishment  of  the  innocent;  the  other,  the  apparent  necessity  of  doing  that 
very  thing  in  view  of  public  policy,  in  order  to  prevent  those  shifts  and  sub- 
terfuges by  which  the  revenue  laws  are  evaded.  The  statute  must  be  clear 
and  unequivocal  which  imposes  upon  a  court  the  duty  of  punishing  one  man 
for  the  fault  of  another.  The  object  of  section  3450  is  to  punish  all  persons 
who,  with  intent  to  defraud  the  government  of  the  tax,  remove  or  conceal 
goods  upon  which  the  tax  has  not  been  paid,  and,  in  addition  to  the  punish- 
ment of  such  persons.  It  provides  that  all  conveyances  and  animals  used  In 
the  accomplishment  of  this  unlawful  purpose  shall  be  forfeited.  Undoubtedly 
there  Is  a  presumption  against  any  one  whose  property  is  found  employed  In 
this  unlawful  business  that  it  is  so  engaged  with  his  consent,  but  can  it  be  that 
this  presumption  is  irrebuttable?  The  contention  of  the  government  Is  that, 
this  being  a  proceeding  in  rem,  it  is  the  guilty  thing  that  has  offended,  and 
that  this  is  to  be  forfeited,  Irrespective  of  any  participation  of  its  owner. 
If  this  team  and  wagon  had  been  stolen  from  the  owner,  it  would  be  clearly 
unjust,  unreasonable,  and  l)reposterous  to  forfeit  it  because  it  was  used  by 
the  wrong  doer  in  the  transportation  of  illicit  liquor.  If  this  exception  is 
admitted,  it  would  follow  that  property  has  no  guilty  character,  excei)t  as 
connected  with  persons  who  have  charge  of  It,  and  the  result  is  that  it  is 
the  duty  of  the  court  to  inquire  Into  the  facts;  and  if  it  appears  clearly  that 
the  owner  has  not  hired  or  loaned  it  to  another  for  an  unlawful  purpose,  or 
knowingly  permitted  it  to  be  in  the  possession  of  a  party  likely  to  engage 
In  an  unlawful  business,  or  negligently  suffered  it  to  be  controlled  by  a 
stranger,  whose  character  gave  no  assurance  that  it  would  not  be  unlawfully 
employed,  or  is  in  some  way  justly  chargeable  with  blame  or  negligence,  he 
ought  not  to  suffer  the  sweeping  condemnation  that  justly  falls  upon  those 
who  consciously  violate  the  law,  and  upon  those  upon  whom  is  laid  the  duty 
of  vigilance,  and  who  negligently  or  otherwise  fail  In  that  duty."  United 
States  V.  Two  Barrels  of  Whisky,  96  Fed.  479,  481,  37  C.  C.  A,  518,  520,  and 
cases  dted. 

See,  also.  United  States  v.  Wilton  (D.  C.)  43  Fed.  606. 

Whether  Pettenger  was  master  of  the  launch  at  the  time  of  the 
seizure,  and  whether  Sassaman,  through  negligence  or  otherwise, 
has  rendered  himself  and  his  property  amenable  to  the  law  for  the 
acts  of  Pettenger,  are  questions  of  fact,  to  be  determined  from  the 
testimony.  Sassaman  testified  that  he  never  authorized  the  enrollment 
of  Pettenger  as  master,  and  had  no  notice  that  he  was  so  enrolled 
until  long  after  the  seizure;  that  he  had  a  written  agreement  with 
Pettenger  that  the  latter  would  not  take  the  launch  out  on  any  trip 
without  his  permission,  and  that  he  gave  no  such  permission;   that 
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he  had  no  notice  or  knowledge  that  the  launch  was  to  be  taken  out, 
and  no  notice  or  knowledge  of  the  illicit  enterprises  in  which  Petten- 
ger  was  engaged.  All  the  surrounding  circumstances  seem  to  cor- 
roborate Sassaman,  and  if  a  forfeiture  is  to  be  decreed  the  decree 
must  rest  on  the  uncorroborated  testimony  of  an  admitted  accomplice 
in  crime.  The  testimony  of  such  a  witness  is  always  scrutinized  with 
great  care  and  acted  upon  with  the  utmost  caution.  He  is  discredited 
before  the  law,  not  only  because  of  his  complicity  in  the  crime  charg- 
ed, but  because  we  can  never  know  what  motives  or  inducements  have 
prompted  him  to  testify. 

It  may  be  said  that  this  is  not  a  criminal  case;  but  it  is  none  the 
less  a  proceeding  on  the  part  of  the  government  to  declare  a  forfeiture 
based  on  the  criminal  acts  of  this  witness,  and  every  inducement  and 
every  incentive  that  would  prompt  him  to  testify  falsely  in  a  criminal 
case  are  present  in  this  case.  The  court  below  committed  no  error  in 
declining  to  accept  or  act  upon  the  testimony  of  such  a  witness,  and 
its  decree  is  affirmed. 


(230  Fed.  965) 

WEBER  V.  HERTZELL  et  al. 

(Circuit  C3ourt  of  Appeals,  Eighth  Circuit     February  9,  1916.) 

No.  4201. 

L  Appeal  and  Error  €=>917(1) — ^Presumptions  if  Support  of  Judgment. 

Equity  rule  20  (198  Fed.  xxvl,  115  C.  C.  A.  xxvl),  abolishes  demurrers 
and  requires  defenses  In  point  of  law  to  be  made  by  motion  to  dismiss  or 
in  the  answer.  Rule  81  (198  Fe<l.  xlll.  115  C.  C.  A.  xlll),  provides  that 
such  rules  shall  be  in  force  from  February  1,  1913,  and  shall  govern  all 
proceedlni?s  In  cases  then  pending  or  thereafter  brought,  save  that  where, 
in  any  then  pending  cause,  an  order  has  been  made  or  act  done  which 
cannot  be  changed  without  substantial  injustice,  the  court  may  give  ef- 
fect to  it  to  the  extent  necessary  to  avoid  any  such  injustice.  Held,  that 
where  a  demurrer,  filed  prior  to  February  1.  1913,  was  sustained  subse- 
quent to  that  date,  but  the  record  did  not  show  when  it  was  submitted, 
it  would  be  assumed,  on  appeal,  either  that  it  was  submitted  before  Feb- 
ruary 1,  1913,  or  that  the  court  treated  It  as  a  motion  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3706; 
Dec.  Dig.  <S=>917(1).] 

2.  Judgment  €=>645 — Pleading  Judgment  as  Bar. 

The  defense  of  res  judicata  is  as  much  a  defense  at  law  as  in  equity, 
and  there  is  no  necessity  for  a  preliminary  decree  in  equity  establishing 
such  defense. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  §  1158 ;  Dec.  Dig. 
Dig.  <&=>645.] 

8.  Injunction  <8=»26(0) — Enjoining  Actions  at  Law — Existence  of  Equita- 
ble Defenses — "Estoppel  in  Pais." 

While  an  "estoppel  in  pais"  is  called  an  equitable  estoppel,  it  is  a  legal 
estoppel  as  well,  and  is  not  treated  as  a  distinctively  equitable  defense, 
and  can  be  pleaded  In  a  law  case;  and  hence  the  existence  of  such  es- 
toppels furnished  no  groundi  for  a  suit  in  equity  to  enjoin  an  action  of 
ejectment  and  take  over  the  litigation. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {  35 ;  Dec.  Dig. 
«=>26(6). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Estoppel  in  Pais.] 
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4.  Injunction  ^5>26(3)  —  Enjoining  Actions  at  Law  —  Necessitt  op  Ac- 
counting. 

An  action  of  ejectment  would  not  be  enjoined,  and  the  litigation  taken 
over  by  a  court  of  equity,  on  the  ground  that,  if  an  accounting  should  be 
decreed,  a  court  of  law  would  be  without  jurisdiction,  where  the  defend- 
ant in  the  ejectment  action,  seeking  the  injunction,  did  not  concede  that 
there  ever  would  be  an  accounting,  especially  where  the  account  was 
short,  and  no  reason  was  apparent  why  it  could  not  be  adjusted  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §S  28,  29,  3^-44, 
46,  48;   Dec  Dig.  <&=>26(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 

Suit  by  Howard  Weber  against  Freeman  E.  Hertzell  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

J.  J.  Shea,  of  Bartlesville,  Okl.  (Burdette  Blue,  of  Bartlesville,  Okl., 
on  the  brief),  for  appellant. 

J.  P.  O'Meara,  of  Tulsa,  Okl.  (C.  B.  Ames,  of  Oklahoma  City,  OW., 
and  James  A.  Veasey,  of  Tulsa,  Okl.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SMITH,  Circuit  Judge.  [1]  This  is  an  action  in  equity.  The  bill 
was  filed  by  Howard  Weber  December  2,  1912,  and  on  December  9, 
1912,  the  defendant  Freeman  E.  Hertzell  filed  a  demurrer  thereto.  By 
rule  81  (198  Fed.  xlii,  115  C.  C.  A.  xlii)  of  the  new  equity  rules  it  is 
provided : 

"These  rules  shaU  be  in  force  on  and  after  February  1,  1913,  and  shall  gov- 
ern all  proceedinga  in  cases  then  pending  or  thereafter  brought,  save  that 
where  in  any  then  pending  cause  an  order  has  been  made  or  act  done  which 
can  not  be  changed  without  doing  substantial  injustice,  the  court  may  give 
effect  to  such  order  or  act  to  the  extent  necessary  to  avoid  any  such  injustice." 

The  record  does  not  show  whether  the  demurrer  was  submitted 
before  or  after  February  1,  1913,  but  on  September  17,  1913,  long 
after  the  new  rules  took  effect,  the  court  sustained  the  demurrer  and 
dismissed  the  case  at  plaintiff's  cost.  Of  course  demurrers  were 
abolished  by  the  new  rules,  but  we  shall  assume  either  that  the  demur- 
rer was  submitted  before  February  1,  1913,  or  that  the  court  treated 
the  demurrer  as  a  motion  to  dismiss  under  rule  29  (198  Fed.  xxvi,  115 
C.  C.  A.  xxvi). 

Howard  Weber  holds  so-called  drilling  contracts  from  Oliver  Bag- 
by  and  the  Vinita  &  Chelsea  Oil  Company  upon  certain  lands  in 
Oklahoma.  There  was  litigation  concerning  these  drilling  contracts, 
to  which  both  Weber  and  Hertzell  were  parties  in  the  District  Court 
of  Washington  county,  Okl.,  where  the  case  was  decided  in  favor 
of  Weber.  That  case  went  to  the  Supreme  Court  of  Oklahoma  and 
was  there  affirmed.  Hertzell  et  al.  v.  Weber  et  al.,  31  Okl.  5,  120 
Pac.  589.  From  the  opinion  in  that  case  a  more  full  statement  will 
be  found  of  the  facts  in  this  controversy  than  we  deem  it  necessary 
to  give  here.    That  case  was  decided  in  the  district  court  of  Wash- 
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ington  cotmty  on  February  4,  1910,  and  in  the  Supreme  Court  of 
Oklahoma  on  November  14,  1911,  and  a  rehearing  denied  on  June 
12,  1912.  Before  the  decision  in  either  court,  on  I)ecember  16,  1909, 
and  on  January  8,  1910,  Hertzell  procured  warranty  deeds  of  all  the 
land  in  question  from  Josie  (Moore)  Harrison  and  Etta  Mode  and 
their  husbands.  The  grantors  in  said  deeds  owned  the  lands  in  ques- 
tion, but  they  had  outstanding  thereon  leases  to  Oliver  Bagby  and  the 
Vinita  &  Chelsea  Oil  Company  for  oil  and  gas  purposes,  and  these 
lessees  had  given  the  drilling  contracts  to  Weber.  Subsequently  Hert- 
zell brought  a  suit  in  ejectment  against  Weber  under  these  deeds  and 
for  damages  for  the  wrongful  detention  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  Thereupon  the 
appellant,  Weber,  filed  this  bill  in  equity  in  the  same  court  against, 
the  appellee,  Hertzell,  seeking  to  establish  certain  estoppels  against 
Hertzell  and  to  restrain  the  prosecution  of  the  action  at  law  by  him 
to  recover  the  land  and  damages  for  the  wrongful  detention.  As 
before  stated,  the  court  sustained  the  demurrer  to  this  bill,  and  dis- 
missed it,  and  the  plaintiff,  Weber,  appeals. 

[2]  The  plaintiff  claims  that  the  decree  in  the  Oklahoma  courts  is 
an  adjudication  against  Hertzell  in  the  new  case  now  pending  in  the 
federal  court,  but  the  defense  of  res  adjudicata  is  as  much  a  defense 
at  law  as  in  equity  and  there  is  no  necessity  for  a  preliminary  decree 
in  equity  as  to  that. 

The  plaintiff  also  contends  that  there  are  certain  estoppels  by  con- 
duct of  Hertzell.  The  allegations  in  this  connection  are  of  estop- 
pels in  pais  or  equitable  estoppels. 

[3]  It  has  been  held  by  this  court  that  such  estoppels  can  be  pleaded 
in  a  law  case.  Anglo-American  Land  Mortgage  &  Agency  Co.  v. 
Lombard,  132  Fed.  721,  68  C.  C.  A.  89;  Campbell  et  al.  v.  Golden 
Cycle  Mining  Co.  et  al.,  141  Fed.  610,  73  C.  C.  A.  260.  The  same 
has  been  held  by  the  Supreme  Court  of  the  United  States.  Dickerson 
V.  Colgrove,  100  U.  S.  578,  25  L.  Ed.  618;  Kirk  v.  Hamilton,  102 
U.  S.  68,  26  L.  Ed.  79;  Wehrman  v.  Conklin,  155  U.  S.  314,  15  Sup. 
Ct  129,  39  L.  Ed.  167.  And  the  same  rule  has  been  announced  in 
many  Circuit  Court  of  Appeals  decisions  from  other  circuits  and  by 
state  Supreme  Courts. 

Of  course  it  is  true  that  a  court  of  equity  will  not  refuse  juris- 
diction unless  the  jurisdiction  of  the  law  is  full,  adequate  and  com- 
plete. Boyce  v.  Grundy,  3  Pet.  210,  7  L.  Ed.  655.  And  it  is  true 
that  under  the  peculiar  facts  in  Drexel  v.  Berney,  122  U.  S.  241,  7 
Sup.  Ct.  1200,  30  L.  Ed.  1219,  Wehrman  v.  Conklin,  155  U.  S.  314, 
15  Sup.  Ct.  129,  39  L.  Ed.  167,  Davis  v.  Wakelee,  156  U.  S.  680, 
15  Sup.  Ct  555,  39  L.  Ed.  578,  Clews  v.  Jamieson,  182  U.  S.  461, 
21  Sup.  Ct.  845,  45  L.  Ed.  1183,  and  Donovan  v.  Pennsylvania  Co., 
199  U.  S.  279,  26  Sup.  Ct.  91,  50  L.  Ed.  192,  the  jurisdiction  in  equity 
was  sustained  but  the  peculiar  facts  which  resulted  in  its  being  sus- 
tained in  those  cases  do  not  appear  in  this  case.  They  all  proceeded 
upon  the  theory  that  there  were  independent  equities  in  the  bills  aside 
from  the  question  as  to  whether  they  were  equitable  estoppels.  The  use 
of  the  term  "equitable  estoppel"  has  a  tendency  to  confusion.  In  the 
145  C.C.A.— 11 
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United  States  courts  a  recovery  may  be  had  upon  the  strict  legal  title 
and  a  court  of  law  will  not  uphold  or  enforce  an  equitable  title  to 
lands  as  a  defense  to  their  recovery.  While  an  estoppel  in  pais  is 
called  an  equitable  estoppel  it  is  a  legal  estoppel  as  well  and  is  not 
treated  as  a  distinctively  equitable  defense. 

[4]  It  is  suggested  that  if  the  matter  should  ever  come  to  a  stage 
where  an  accounting  should  be  decreed  a  court  of  law  would  be  utterly 
without  jurisdiction  to  order  such  thing  to  be  done.  It  is  quite  com- 
mon in  many  states  to  permit  in  an  ejectment  action  a  recovery  of 
damages  for  wrongful  detention.  The  entire  account  between  tiiese 
parties  is  set  forth  in  the  transcript  and  does  not  take  over  Ay^  pages, 
and  there  seems  no  reason  why  these  accounts  could  not  be  adjusted 
by  a  jury ;  but  the  complainant  does  not  concede  that  there  ever  will 
be  an  accounting,  but  claims  the  case  should  be  resolved  in  his  favor. 
We  cannot  find  in  this  suggestion  any  ground  for  a  court  of  equity 
to  take  over  the  litigation. 

We  conclude  that  all  the  matters  relied  upon  in  the  bill  in  this  case 
were  equally  available  at  law  as  in  equity,  and  that  the  ruling  of  the 
District  Court  was  correct;  and  it  is  affirmed. 


(230  Fed.  968) 

THOMAS  y.  SOUTH  BUTTE  MINING  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    March  20,  1916.) 

No.  2269. 

1.  EQuriT  ^=»442 — Bill  op  REvrEW. 

A  bm  of  review  deals  with  the  state  of  things  existing  at  the  time  It  is 
filed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  1065-1070;  Dec. 
Dig.  <&=>442.] 

2.  CouBTS  ^=»322(2) — ^Jurisdiction   of  Fedebal  Couetb — Construction  of 

Statute — "Inhabitant*' — "Resident." 

In  the  acts  of  Congress  defining  the  jurisdiction  of  the  federal  courts,  the 
words  "inhabitant"  and  "resident"  are  synonymous,  and  an  allegation 
that  a  complainant  corporation  is  a  "resident"  of  anotl\er  state  Is  suffi- 
cient 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent  Dig.  \\  878,  879;  Dec 
Dig.  «=»322(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Inhabitant;  Resident] 

8.  CoUBTS  <8=»314— JUBISDICTION   OF  FEDEBAL  CoUBTB— RESIDENCE  OF  COBPO- 
BATION. 

A  corporation  is  a  resident  of  the  state  which  chartered  it,  for  purposes 
of  the  jurisdiction  of  a  federal  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  860;    Dec.  Dig. 
<8=>314.] 
4.  Equity  <8=»53(2)—Jubisdiction— Adequate  Remedy  at  Law— Waiveb  of 
Objection. 

The  objection  that  the  complainant  in  a  suit  in  equity  has  an  adequate 
remedy  at  law,  unless  made  by  the  pleadings,  is  waived. 

[Ed.  Note.—For  other  cases,  see  Equity,  Cent  Dig.  {  174;  Dec  Dig. 
<8=>53(2).] 
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S.  Equitt  ^=»447(4) — Bill  op  Bbview — Nbw  Evidbnce — Diligence. 
*         To  warrant  a  court  in  permitting  the  filing  of  a  bill  of  review  for  the 

purpose  of  introducing  new  evidence,  it  must  appear  that  such  evidence 

was  unknown  to  the  moving  party  and  could  not  have  been  produced  on 

the  hearing. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |  1094;   Dec.  Dig. 

«=>447(4).] 

Petition  for  Order  Directing  the  District  Court  of  the  United 
States  for  the  District  of  Montana  to  Receive  and  Consider  Bill  of 
Review. 

Suit  in  equity  by  the  South  Butte  Mining  Company  against  Thomas 
D.  Thomas.  Decree  for  complainant  affirmed.  211  Fed.  105,  128  C. 
C.  A.  33.  On  application  by  defendant  for  an  order  directing  the  Dis- 
trict Court  for  the  District  of  Montana  to  receive  and  consider  a  bill 
of  review.    Denied. 

Allen  G.  Fisher  and  Hedweg  E.  Federle,  both  of  Chadron,  Neb., 
for  appellant. 
John  A.  Shelton,  of  Butte,  Mont.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  [1]  On  February  2,  1914,  this  court 
afiinned  on  appeal  the  decree  of  the  court  below  in  Thomas  v.  South 
Butte  Mining  Company,  Appellee,  211  Fed.  105,  128  C.  C.  A.  33, 
and  thereafter  the  mandate  of  this  court  was  issued  to  the  court  be- 
low. The  appellant  now  presents  to  this  court  a  petition  for  leave  to 
file  in  the  court  below  a  bill  of  review  for  the  purpose  of  setting 
aside  and  annulling  the  decree  so  entered  in  that  court  upon  the 
mandate  from  this  court.  As  was  said  by  Judge  Severens  in  Keith 
V.  Alger,  124  Fed.  32,  59  C.  C.  A.  552: 

■A  bill  of  review  is  a  dernier  ressort,  devised  to  relieve  a  party  who  has 
soffered  a  sobstantial  wrong  from  the  miscarriage  of  Justice  in  the  former  pro- 
ceedings. And  the  inquiry  deals  with  the  state  of  things  existing  at  the  time 
of  ming  the  bm  of  review." 

The  appellant  in  his  petition  and  the  bill  of  review  which  he  pro- 
poses to  file  alleges  two  errors  of  law  appearing  on  the  record,  and 
refers  to  evidence  which,  he  says,  is  now  available,  and  which  was 
not  presented  on  the  former  trial  of  the  case. 

[2]  The  errors  of  law  so  alleged  are:  First,  that  the  trial  court 
bad  no  jurisdiction  of  the  cause,  for  the  reason  that  it  was  not  al- 
leged in  the  appellee's  complaint  that  the  South  Butte  Mining  Com- 
pany, which  was  alleged  to  be  a  corporation  of  Minnesota,  was  also 
an  "inhabitant"  of  that  state ;  the  allegation  being  that  it  was  a  citi- 
zen and  "resident"  of  that  state.  We  need  devote  no  time  to  dis- 
cussion of  this  point.  It  has  always  been  held,  in  construing  the  acts 
of  Congress  which  define  the  jurisdiction  of  the  federal  courts,  that 
the  word  "inhabitant"  is  synonymous  with  "resident."  Bogue  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (D.  C.)  193  Fed.  728,  733 ;  Stone  v.  Chicago, 
B.  &  Q.  R.  Co.  (D.  C.)  195  Fed.  832;  Bicycle  Stepladder  Co.  v.  Gor- 
jon  (C.  C.)  57  Fed.  529;  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  444, 
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12  Sup.  Ct.  935,  36  L.  Ed.  768;  United  States  v.  Penelope,  2  Pet. 
Adm.  438,  27  Fed.  Cas.  486. 

[3]  The  appellant  makes  the  further  point  that  on  the  proofs  the 
appellee  was  shown  to  be  a  resident  of  Montana,  where  it  had  its  prin- 
cipal place  of  business.  We  find  in  the  record  no  proof  on  the  sub- 
ject. We  do  find  that  the  appellant  admitted  that  the  appellee  is  a 
corporation  as  alleged  in  its  bill.  No  further  proof  was  required  of 
that  fact.  A  corporation  is  a  resident  of  the  state  which  chartered 
it.  Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444,  12  Sup.  Ct.  935,  36 
L.  Ed.  768 ;   Stone  v.  Chicago,  B.  &  Q.  R.  Co.  (D.  C.)  195  Fed.  832. 

[4]  The  other  error  of  law  allee:ed  is  that  it  appears  from  the 
record  that  the  court  had  no  jurisdiction  for  the  reason  that  the  ap- 
pellee had  an  adequate  remedy  at  law.  The  objection  that  there 
was  an  adequate  remedy  at  law  was  not  made  in  the  original  suit, 
and  was  therefore  waived.  Southern  Pac.  R.  Co.  v.  United  States, 
133  Fed.  651,  66  C.  C.  A.  581 ;  McCloskey  v.  Pacific  Coast  Co.,  160 
Fed.  794,  87  C.  C.  A.  568,  22  L.  R.  A.  (N.  S.)  673. 

It  does  not  clearly  appear  from  the  bill  or  the  petition  just' what 
new  evidence  the  appellant  proposes  to  adduce  in  addition  to  that 
which  was  presented  on  the  trial,  nor  does  it  appear  that  it  is  newly 
discovered  evidence.  As  we  understand  the  allegations,  they  are: 
First,  the  appellant  will  offer  evidence  to  show  that  the  appellee  on 
the  trial  of  the  cause  withheld  from  the  court  evidence  which  was 
pertinent  to  the  issues.  The  precise  nature  of  that  evidence  is  not  dis- 
closed, and  the  allegations  are  not  sufficient  to  show  that  there  was 
any  fraudulent  concealment  of  it.  Second,  it  is  claimed  that  the  ap- 
pellant will  show  that  the  appellee  is  estopped  to  dispute  the  validity 
of  his  location  of  the  quartz  mining  claim  in  controversy  by  the  fact  that 
immediately  after  the  commencement  of  the  suit  in  the  court  below 
the  defendant  itself  procured  a  mining  lode  location  to  be  made 
thereof  for  its  own  benefit.  We  are  unable  to  see  how  an  estoppel 
could  arise  from  that  act,  if-  it  were  proven.  The  *^pellee  may  have 
been  moved  to  make  such  a  lode  location  in  order  to  forestall  fur- 
ther hostile  acts  of  locators  who  might  seek  to  obtain  from  the  ap- 
pellee property  to  which  it  had  title  under  a  placer  location. 

[5]  The  final  answer  to  all  these  proffers  of  evidence  which  the 
appellant  proposes  to  produce  is  that  it  is  not  alleged  that  the  evi- 
dence was  unknown  to  the  appellant  and  could  not  have  been  pro- 
duced on  the  original  trial  of  the  cause.  Purcell  v.  Miner,  4  Wall. 
519,  521,  18  L.  Ed.  435;  Nickle  v.  Stewart,  111  U.  S.  776,  4  Sup. 
Ct.  700,  28  L.  Ed.  599. 

We  have  not  overlooked  the  petitioner's  allegations  that  owing  to 
his  financial  condition  he  was  without  means  to  employ  counsel  upon 
the  hearing  of  the  case  in  the  court  below,  and  was  without  advice 
as  to  the  amount  of  proof  required  and  as  to  his  rights  in  a  court  of 
equity,  and  that  through  misadventure  he  failed  to  present  to  the 
lower  court,  and  was  unable  to  discover  the  amount  of  proof  which 
was  required  from  him  for  the  protection  of  his  substantial  rights. 
On  account  of  the  fact  that  the  petitioner  was  without  counsel  and 
was  himself  evidently  unskilled  in  the  law,  this  court  took  particular 
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care,  on  the  appeal  of  the  cause  to  this  court,  to  protect  his  rights 
so  far  as  it  was  authorized  to  do  so  on  the  case  made  upon  the  plead- 
ings and  proceedings  in  the  court  below;  and  for  the  same  reason 
this  court  now  examines  with  scrupulous  care  the  appellant's  petition 
and  the  proposed  bill  of  review,  to  determine  whether  leave  should  be 
granted  to  file  the  latter.  The  question  is  in  no  respect  involved  in  ' 
doubt,  and  we  can  find  no  ground  whatever  upon  which  to  predicate 
such  relief,  assuming,  which  we  do  not  decide,  that  this  court  has 
jurisdiction  of  the  petition.  In  such  a  case  it  is  the  duty  of  the  ap- 
pellate court  to  deny  the  petition.  Kimberly  v.  Arms  (C,  C.)  40  Fed. 
548;  Society  of  Shakers  v.  Watson,  77  Fed.  512,  23  C.  C.  A.  263; 
Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  91,  59  C.  C. 
A.  221. 

The  petition  is  denied. 

(230  Fed.  971) 

OLIVEB  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  7,  191^     Rehearing 
Denied  March  6,  19ia) 

No.  2580. 

1.  Criminal  Law  ^=»89 — Jurisdiction  of  Coubts — Common-Law  Jubisdic- 

WON. 

The  federal  courts  have  no  common-law  Jurisdiction  In  criminal  cases, 
and  it  is  essential  to  the  exercise  of  such  jurisdiction  that  Congress  shall 
have  made  the  act  a  crime,  affixed  a  punishment  to  it,  and  declared  the 
court  that  shall  have  Jurisdiction  of  it. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Ont  Dig.  \  128;  Dec 
Dig.  «=»89.] 

2.  Rape  ^=»2 — CoNSTirtJTioNAL  and  Statutory  Provisions. 

Const,  art.  1,  \  8,  subd.  10,  authorizes  Congress  to  define  and  punish 
piracies  and  felonies  committed  on.  the  high  seas.  Criminal  Code  (Act 
March  4,  1909,  c.  321)  \  276,  35  Stat  1143  (Comp.  St  1913,  {  10449),  pro- 
vides that  whoever  shall  assault  another  with  intent  to  commit  rape 
shall  be  imprisoned  not  more  tlian  20  years.  Section  278  provides  that 
whoever  shall  commit  the  crime  of  rape  shall  suffer  death.  JETeld,  that 
these  statutory  provisions  are  not  void,  as  failing  to  state  what  consti- 
tutes rape,  as  Congress  may  as  well  define  by  using  a  term  of  known  and 
deteriiiiuate  meaning  as  by  an  express  enumeration  of  all  the  particulars 
included  in  that  term. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent  Dig.  §  2 ;   Dec.  Dig.  ^5>2.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Harry  Oliver  was  convicted  of  an  offense,  and  he  brings  error. 
Affirmed. 

H.  W.  Hutton,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
John  W.  Preston,  U.  S.  Atty.,  of  San  Francisco,  Cal. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 
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ROSS,  Circuit  Judge.  Upon  an  indictment  charging  him  with  an 
assault  with  intent  to  commit  rape  upon  a  certain  named  woman  on 
the  high  seas  while  on  board  of  a  certain  named  American  vessel,  the 
plaintiff  was  convicted  by  the  verdict  of  a  jury,  upon  which  verdict 
judgment  of  imprisonment  was  entered  against  him  by  the  court  be- 
low, from  which  judgment  the  case  is  brought  here  by  writ  of  error. 

The  objections  made  on  behalf  of  the  plaintiff  in  error  to  the  suffi- 
ciency of  the  proof  to  support  the  verdict  are,  we  think,  wholly 
without  merit,  for  which  reason  we  refrain  from  going  into  the  details 
of  the  heinous  offense.  Nor  do  we  think  that  the  plaintiff  in  error 
has  any  just  cause  of  complaint  in  respect  to  tlie  action  of  the  trial 
court  in  the  matter  of  instructions  to  the  jury.  The  charge  of  the 
learned  judge  was  fair,  and  fully  covered  the  crime  charged  and 
the  case  made  by  the  evidence. 

[1]  But  it  is  insisted  on  behalf  of  the  plaintiff  in  error  that  the 
indictment  was  and  is  without  any  basis  in  law,  for  the  asserted  rea- 
son that  there  is  no  statute  of  the  United  States  defining  rape  or  an 
attempt  to  commit  that  crime.  It  is,  of  course,  readily  conceded  that 
the  federal  courts  have  no  common-law  jurisdiction  in  criminal  cases, 
and  that  it  is  essential  to  the  exercise  of  such  jurisdiction  by  those 
courts  that  Congress  shall  have  first  made  the  act  a  crime,  affixed  a 
punishment  to  it,  and  declared  the  court  that  shall  have  jurisdiction 
of  it.  Decisions  to  that  effect  are  so  numerous  that  they  need  not  be 
cited. 

[2]  The  power  of  Congress  to  do  so  is  given  by  subdivision  10  of 
section  8  of  article  1  of  the  Constitution,  in  these  words : 

'*To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas, 
and  offenses  against  the  law  of  nations." 

By  the  Criminal  Code  of  the  United  States  it  is,  among  other  things, 
provided  in  section  276: 

"Whoever  shall  assault  another  with  intent  to  commit  murder,  or  rape, 
shall  be  Imprisoned  not  more  than  twenty  years.  Whoever  shall  assault 
another  with  Intent  to  commit  any  felony,  except  murder,  or  rape,  shall  be 
fined  not  more  than  three  thousand  dollars,  or  imprisoned  not  more  than  ten 
years,  or  both.    ♦    ♦    ♦  ♦♦ 

And  section  278  of  the  same  Code  is  as  follows : 
"Whoever  shall  commit  the  crime  of  rape  shall  suffer  death." 

The  contention  on  behalf  of  the  plaintiff  in  error  is  that  those  pro- 
visions of  the  statute  in  respect  to  rape  and  assault  with  intent  to  com- 
mit that  crime  are  void,  in  that  they  do  not  define  what  constitutes 
rape.  In  1820,  in  the  case  of  United  States  v.  Smith,  5  Wheat.  153, 
5  L.  Ed.  57,  the  Supreme  Court  had  before  it  for  consideration  an 
indictment  founded  upon  a  statute  which  provided : 

'*That  if  any  person  or  persons  whatsoever  shall  upon  the  high  seas  commit 
the  crime  of  piracy  as  defined  by  the  law  of  nations,  and  such  offender  or 
offenders  shall  be  brought  into  or  found  in  the  United  States,  every  such 
offender  or  offenders  shaU  upon  conviction  thereof  be  punished  with  death.** 

And  it  was  there  contended  that  that  statute  was  of  no  force  or 
effect  because  the  crime  of  piracy  was  not  therein  defined;   and  one 
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of  the  justices  of  the  court  so  held  in  a  dissenting  opinion.     In  de- 
livering the  opinion  of  the  court  Mr.  Justice  Story  said: 

"The  argument  which  has  been  urged  in  behalf  of  the  prisoner  is  that  Con- 
gress is  bound  to  define,  in  terms,  the  offense  of  piracy,  and  is  not  at  liberty 
to  leave  it  to  be  ascertained  by  judicial  interpretation.  If  the  argument 
be  well  founded,  it  seems  admitted  by  the  counsel  that  it  equally  applies  to 
the  eighth  section  of  the  Act  of  Congress  of  1790,  c.  9,  which  declares  that 
robbery  and  murder  committed  on  the  high  seas  shall  be  deemed  piracy ;  and 
yet,  notwithstanding  a  series  of  contested  adjudications  on  this  section,  no 
doubt  has  liitherto  been  breathed  of  its  conformity  to  the  Constitution.  In 
our  judgment,  the  construction  contended  for  proceeds  upon  too  narrow  a 
view  of  the  language  of  the  Constitution.  The  power  given  to  Congress  is 
not  merely  *to  define  and  punish  piracies';  if  it  were,  the  words  *to  define' 
would  seem  almost  superfluous,  since  the  power  to  punish  piracies  would  be 
held  to  include  the  power  of  ascertaining  and  fixing  the  definition  of  the 
crime.  And  it  has  been  very  justly  observed,  in  a  celebrated  commentary, 
that  the  definition  of  piracies  might  have  been  left,  without  inconvenience,  to 
the  law  of  nations,  though  a  legislative  definition  of  them  is  to  be  found  in 
most  municipal  codes.  The  Federalist,  No.  4,  p.  276.  But  the  power  is  also 
given  *to  define  and  punish  felonies  on  the  high  seas,  and  offenses  against 
the  law  of  nations.*  The  term  'felonies*  has  been  supposed,  in  the  same  work, 
not  to  have  a  very  exact  and  determinate  meaning  in  relation  to  offenses  at 
the  common  law,  committed  within  the  body  of  a  county.  However  this  may 
be,  in  relation  to  offenses  on  the  high  seas,  it  is  necessarily  somewhat  inde- 
terminate, since  the  term  is  not  used  in  the  criminal  jurisprudence  of  the 
admiralty,  in  the  teclinical  sense  of  the  common  law.  See  3  Inst.  112 ;  Hawk. 
P.  C.  c.  37;  Moore,  576.  Offenses,  too,  against  the  law  of  nations,  cannot, 
with  any  accuracy,  be  said  to  be  completely  ascertained .  and  defined  in  any 
public  code  recognized  by  the  common  consent  of  nations.  In  respect,  there- 
fore, as  weU  to  felonies  on  the  high  seas  as  to  offenses  against  the  law  of 
nations,  there  is  a  peculiar  fitness  in  giving  the  power  to  define  as  well  as 
to  punish;  and  there  is  not  the  slightest  reason  to  doubt  that  this  consider- 
ation had  very  great  weight  in  producing  the  phraseology  in  question.  But 
supposing  Congress  were  bound,  in  all  the  cases  included  in  the  clause  un- 
der consideration,  to  define  the  offense,  still  there  is  nothing  which  restricts 
It  to  a  mere  logical  enumeration  in  detail  of  all  the  facts  constituting  the 
offense.  Congress  may  as  well  define  by  using  a  term  of  a  known  and  de- 
terminate meaning  as  by  an  express  enumeration  of  all  the  particulars  in- 
cluded In  that  term.  That  is  certain  which  is,  by  necessary  reference,  made 
certain.  When  the  act  of  1790  declares  that  any  person  who  shall  commit  the 
crime  of  robbery  or  murder  on  the  high  seas  shall  be  deemed  a  pirate,  the 
crime  is  not  less  clearly  ascertained  than  it  would  be  by  using  the  definitions 
of  these  terms  as  they  are  found  in  our  treatises  of  the  common  law.  In  fact, 
by  such  a  reference  the  definitions  are  necessarily  included  as  much  as  if 
they  stood  in  the  text  of  the  act.  In  respect  to  murder,  where  'malice 
aforethought*  Is  of  the  essence  of  the  offense,  even  if  the  common-law  defini- 
tion were  quoted  in  express  terms,  we  should  still  be  driven  to  deny  that  the 
definition  was  perfect,  since  the  meaning  of  *malice  aforethought*  would  re- 
main to  be  gathered  from  the  common  law.  There  would  then  be  no  end  to 
our  diflSculties,  or  our  definitions,  for  each  would  involve  some  terms  which 
might  still  require  some  new  explanation.  Such  a  construction  of  the  Consti- 
tution Is  therefore  wholly  Inadmissible.  To  define  piracies,  in  the  sense  of  the 
Constituticm,  is  merely  to  enumerate  the  crimes  which  shall  constitute  piracy ; 
and  this  may  be  done,  either  by  a  reference  to  crimes  having  a  technical  name 
and  determinate  extent,  or  by  enumerating  the  acts  in  detail  upon  which  the 
pimishment  is  inflicted." 

The  doctrine  of  that  case  is  that  by  giving  a  crime  a  name  knov\^n 
to  the  law  of  nations  or  to  the  common  law  a  crime  is  not  less  clear- 
ly ascertained  than  it  would  be  by  using  the  definition  as  found  in 
the  treatises  of  the  common  law,  or  in  the  law  of  nations.    "Congress/' 
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said  the  court,  "may  as  well  define,  by  using  a  term  of  a  known  and 
determinate  meaning,  as  by  an  express  enumeration  of  all  the  par- 
ticulars included  in  that  term.  That  is  certain  which  is,  by  necessary 
reference,  made  certain." 

That  decision  has  stood  unreversed  for  nearly  100  years,  and  upon 
its  authority  we  rest  our  judgment  affirming  the  validity  of  the  statute 
here  questioned. 

The  judgment  is  affirmed. 


(230  Ffed.  974) 

UNITED  STATES  ex  reL  HAUM  PON  v.  SISSON 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  1916.) 

No.  98. 

1.  Aliens  ^=»32(13)— Exclusion  of  Chinese — Decision  as  to  CmzENsmp. 

The  decision  of  the  Secretary  of  Labor  that  a  Chinese  held  for  depor- 
tation is  not  a  citizen  of  the  United  States  is  final,  unless  it  appears  that 
the  Secretary  acted  unlawfully,  improperly,  or  abused  his  discretion. 
,  [Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  95;    Dec.  Dig. 
<&=>32(13).] 

2.  Aliens   ^=>32(10) — Exclusion    of   Chinese — ^Deportation   to    "Country 

Whence  He  Came." 

A  Chinese,  who  comes  into  the  United  States  from  Canada  without 
beiu)?  entitled  to  remain  here,  will  be  deported,  not  to  China,  but  to 
Canada,  the  "country  whence  he  came." 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  {  92;  Dec.  Dig. 
<8=>32(10).] 

3.  Evidence  ^=s>15 — Judicial  Notice — Birthplace  of  Aliens. 

The  court  can  take  judicial  notice  that  all  Frenchmen  are  not  bom  in 
France,  all  Germans  in  Germany,  all  Italians  In  Italy,  all  Japanese  in 
Japan,  and  all  Chinese  in  China. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  ^5>15.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Habeas  corpus  by  the  United  States,  on  the  relation  of  Haum  Pen, 
alias  Charlie  Haum,  alias  Lee  Hum,  against  Harry  R.  Sisson,  Chinese 
Inspector  in  Charge,  District  of  New  York  and  New  Jersey.  From 
an  order  of  the  District  Court  for  the  Southern  District  of  New  York 
(222  Fed.  693),  dismissing  the  writ,  and  remanding  relator  to  the 
custody  of  respondent,  to  be  deported,  relator  appeals.  Order  of 
deportation  amended  and  affirmed. 

Appeal  from  an  order  entered  May  4,  1915,  dismissing  a  writ  of 
habeas  corpus  which  had  been  issued  to  inquire  into  the  detention  of 
the  appellant.  The  order  remanded  the  appellant  to  the  custody  of 
the  appellee  to  be  deported  to  China,  "the  country  whence  he  came." 

Robert  M.  Moore,  of  New  York  City  (B.  W.  Berry,  of  New  York 
City,  of  counsel),  for  appellant. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Harold  A. 
Content,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  CQXE,  WARD,  and  ROGERS,  Circuit  Judges. 

^=»For  oUier  cases  see  same  topic  4  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indexes 
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COXE,  Circuit  Judge.  [1]  It  is  conceded  that  Haum  Pon  is  not 
entitled  to  remain  in  the  United  States  the  only  question  is  whether 
he  should  bej  deported  to  China  or  to  Canada.  He  was  arrested  at 
Tonawanda,  N.  Y.,  by  the  local  police  authorities  on  January  21,  1915, 
and  on  the  following  day  a  warrant  was  issued  by  the  Acting  Secre- 
tary of  Labor  under  which  he  was  taken  into  custody  and  several 
hearings  were  had  at  which  testimony  was  given  showing  that  the  ap- 
pellant, with  four  other  Chinese  persons,  was  found  on  the  night  of 
January  21,  1915,  under  a  bridge  near  the  shore  of  the  Niagara  riven 
Footprints  in  the  snow  indicated  that  they  had  crossed  the  river  in 
a  boat  which  was  found  on  the  river  bank.  In  addition  to  this,  four 
witnesses  identified  the  appellant  as  a  man  they  saw  in  Canada  a  few 
days  prior  to  the  arrest.  It  is  unnecessary  to  consider  further  the 
evidence  relating  to  the  appellant's  entry  into  this  country,  as  we  agree 
with  the  district  attorney  that  "the  proof  that  he  entered  the  United 
States  from  Canada  is  overwhelming/'  We  also  agree  with  him  that 
the  proof  fails  to  establish  the  appellant's  citizenship  in  the  United 
States  and,  in  any  event,  the  decision  of  the  Secretary  of  Labor  ad- 
verse to  citizenship  is  final  unless  it  appears  that  he  acted  unlawfully, 
improperly  or  abused  his  discretion.  U.  S.  v.  Ju  Toy,  198  U.  S. 
253,  25  Sup.  Ct.  644,  49  L.  Ed.  1040;  Chin  Yow  v.  U.  S.,  208  U.  S. 
8,  28  Sup.  Ct.  201,  52  L.  Ed.  369. 

[2]  We  have  then  the  case  of  a  Chinese  person  in  the  United  States 
having  come  here  from  Canada  and  not  being  entitled  to  remain  here. 
In  Moore  v.  Sisson,  206  Fed.  450,  124  C.  C.  A.  356,  where  the  facts 
were  almost  identical  with  those  in  the  case  at  bar,  we  held  the  fol- 
lowing propositions: 

First.  The  relators  are  Chinese  persons  not  permitted  by  law  to  re- 
main in  this  country. 

Second.  The  country  from  whence  they  came  is  Canada. 

Third.  There  is  no  evidence  that  they  came  from  China;  the  con- 
tention that  they  did  do  so  is  based  solely  upon  conjecture  and  pre- 
sumption. 

We  therefore  directed  that  the  aliens  be  returned  to  Canada.  No  dif- 
ference of  importance  is  suggested  upon  the  facts  and  we  see  no  rea- 
son for  departing  from  our  former  decision. 

We  are  referred  to  the  recent  case  of  Lewis  v.  Frick,  233  U.  S. 
291,  34  Sup.  Ct.  488,  58  L.  Ed.  967.  In  that  case  the  petitioner  was 
a  Russian  who  came  to  this  country  in  September,  1904,  entering  at 
the  port  of  New  York  and  lived  in  or  near  that  city  till  1910,  when  he 
removed  to  Detroit  and  made  his  home  in  that  city.  On  November  17, 
1910,  he  crossed  the  Detroit  river  to  Windsor,  Canada,  and  brought 
back  with  him  a  woman  who,  as  was  subsequently  found  by  the  Secre- 
tary of  Commerce  and  Labor,  was  brought  to  Detroit  for  an  immoral 
purpose.  Subsequently,  after  indictment  and  trial  he  was  found  guilty 
and  deported  to  Russia,  the  court  observing: 

*'Upon  the  whole,  it  seems  to  us  that  the  act  reasonably  admits  of  his  being 
returned  to  the  land  of  his  nativity,  that  being  in  fact  the  country  whence  he 
came*  when  he  first  entered  the  United  States." 

The  difficulty  with  this  case  is  its  want  of  resemblance.  If  it  had 
been  shown  that  this  appellant  was  bom  in  China  and  came  here  from 
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China  and  had  committed  an  offense  against  our  laws  while  in  this 
country,  the  doctrine  of  Lewis  and  Frick  would  be  applicable.  But  in 
the  case  at  bar  we  know  nothing  regarding  the  appellant  except  that 
he  is,  apparently,  a  Chinese  person  and  that  he  entered  the  United 
States  at  Tonawanda,  Erie  county,  N.  Y.,  coming  direct  from  Canada. 

[3]  Under  a  harsh  and  drastic  law  like  the  one  under  consideration, 
there  is  no  obligation  on  the  part  of  the  accused  to  say  anything.  He 
may  stand  niute  if  he  so  desires.  There  is  no  presumption  that  he 
was  bom  in  China  because  he  says  nothing  on  the  subject.  He  may 
have  been  bom  in  Canada  or  even  in  this  countr>\  The  fact  that 
Canadian  law  will  not  permit  that  country  to  receive  a  Chinese  person 
unless  he  pays  a  tax  cannot  be  considered  in  construing  our  own 
statutes.  If  this  Chinaman  came  here  from  Canada,  and  the  proof 
is  that  he  did,  that  fact  is  not  changed  by  the  refusal  of  Canada  to 
permit  his  return  there.  So  far  as  proof  is  concerned,  there  is  ab- 
solutely nothing  to  show  that  he  was  bom  in  China  or  that  he  came 
from  China  or  that  he  was  ever  in  China,  and  yet  if  this  writ  be  dis- 
missed the  appellant  will  be  sent  there  on  mere  presumption.  It  is 
known  that  he  came  from  Canada  and  that  is  all  that  is  known  about 
him.  If  the  situation  creates  a  legal  empasse  it  is  for  Congress  and 
not  the  courts  to  supply  the  necessary  legislation.  In  the  present  age, 
when  the  nations  are  linked  together  by  railroads  and  steamship  lines, 
when  there  is  practically  no  habitable  unexplored  territory,  when 
Asiatics  and  Africans  are  found  in  all  the  large  cities  of  Europe  and 
America,  it  is  impossible  to  tell  by  the  mere  inspection  of  a  man  where 
he  was  bom  or  from  whence  he  came.  We  can  take  judicial  notice  of 
the  fact  that  all  Frenchmen  are  not  bom  in  France,  all  Germans  in 
Germany  and  all  Italians  in  Italy.  We  know  that  all  Japanese  are  not 
bom  in  Japan.  We  know  that  all  Chinese  are  not  born  in  China.  The 
finding  that  this  appellant  came  from  China  is  not  based  on  proof  but 
on  guesswork  and  conjecture.  We  think  this  case  cannot  be  distin- 
guished from  Moore  v.  Sisson. 

The  order  of  deportation  is  amended  by  providing  that  the  appel- 
lant be  deported  to  Canada,  and,  as  so  amended,  is  affirmed. 


(230  Fed.  976) 

BELL  y.  SHAW  et  aL 

In  re  COOPER. 

(Circuit  Court  of  Appeals,  Eiglith  Circuit    February  24,  1916.) 

No.  160. 

1.  Bankruptcy  ^=>188(1)— Ltens— Vamditt  as  Aoainst  Tbustek. 

Under  Bankruptcy  Act  July  1, 1898,  c.  541,  §  47.  30  Stat.  557,  aa  amended 
by  Act  June  25,  1910,  c.  412,  $  8,  36  Stat.  840  (Comp.  St  1913,  S  9631),  pro- 
viding that  the  trustee,  as  to  all  property  In  the  custody  or  coming  Into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings, the  oral  reservation  of  a  lien  upon  the  sale  of  a  stock  of  goods 
for  the  amount  of  an  indebtedness  wTiich  the  buyer  agreed  to  assume  was 
not  good  against  a  trustee  in  bankruptcy  of  the  buyer,  since  It  could  not 
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have  been  maintained  against  a  levying  creditor  and  the  trustee  occapied 
the  same  position. 

[Ed.  Note,— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S§  286-289,  291, 
293,  294;  Dec.  Dig.  <&=>188(1).] 

-2.  Sales  ^=9303~Bill  of  Sale— Resebvation  of  Lien. 

A  bill  ot  sale  granting  and  conveying  a  stock  of  goods  and  fixtures  in 
consideration  of  $12,700,  the  receipt  whereof  was  thereby  acknowledged, 
subject,  however,  to  a  note  for  $3,500,  payable  to  S.,  which  note  the  grantee 
thereby  assumed  and  agreed  to  pay,  did  not  retain  a  lien  on  the  property 
for  the  payment  of  the  note,  but  merely  evidenced  an  assumption  by  the 
grantee  of  the  grantor's  indebtedness  to  S.  as  a  part  of  the  consideration 
of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  859;  Dec.  Dig.  «=» 
303.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Iowa;  Martin  J.  Wade,  Judge. 

In  the  matter  of  William  D.  Cooper,  bankrupt.  A  petition  by  Pat- 
rick H.  Bell,  claiming  a  preferential  lien  on  certain  property,  opposed 
by  Don  B.  Shaw,  trustee,  and  others,  was  dismissed,  and  the  peti- 
tioner files  a  petition  to  revise.    Petition  denied. 

This  is  a  petition  to  revise  an  order  dismissing  the  petition  of  the  petitioner 
claiming  a  preferential  lien  on  a  stock  of  drugs,  and  fixtures,  for  the  sum  of 
^,500. 

The  facts  as  they  appear  from  the  record  are:  That  on  February  14,  1914, 
the  petitioner  sold  to  the  bankrupt  a  drug  store  and  fixtures  for  the  sum  of 
116,200,  and  executed  a  bill  of  sale  therefor,  which  was  duly  filed  for  record 
in  the  ofiice  of  the  recorder  for  the  county  where  the  property  was  situated,  on 
February  18,  1914. 

The  bill  of  sale,  which  was  executed  by  the  petitioner,  recites  that  in  con- 
sideration of  the  sum  of  $12,700  paid  to  him  by  W.  D.  Cooper  (receipt  whereof 
is  hereby  acknowledged)  has  bargained  and  sold,  and  by  these  presents  grants 
and  conveys  unto  the  said  W.  D.  Cooper,  the  foUowing  descril>ed  goods  and 
chattels. 

The  biU  of  sale  then  describes  the  drug  store  and  articles  sold  by  him,  and 
contains  the  following  clause :  "Subject,  however,  to  a  certain  promissory  note 
of  $3,500.00,  dated  December  18,  1912,  payable  to  V.  W.  Sylvester,  which  said 
note  grantee  assiunes  and  agrees  to  pay."  There  is  nothing  in  the  record  to 
indicate  that  the  Sylvester  note  was  a  lien  on  any  of  the  property. 

The  bUl  of  sale  also  contains  a  covenant  to  warrant  and  defend  the  title 
against  all  persons  whosoever,  **and  that  said  personal  property  is  free  and 
dear  of  all  Hens  and  incumbrances,  except  as  above  stated." 

On  December  30,  1914,  William  D.  Cooper,  petitioner's  vendee,  filed  his  pe- 
tition of  voluntary  bankn^tcy,  and  on  the  same  day  was  adjudicated  a  bank- 
rupt, and  the  respondent  D.  B.  Shaw  was  in  due  time  elected  as  trustee  of  the 
bankrupt  estate,  and  qualified  as  such. 

On  February  10,  1915,  the  petitioner  filed  his  claim  with  the  referee  in  bank- 
ruptcy, to  whom  the  case  had  been  referred,  setting  up  the  facts  of  the  sale 
as  hereinbefore  recited ;  that  it  had  been  prepared  by  the  cashier  of  the  Peo- 
ple's National  Bank  of  Perry,  Iowa,  one  of  the  respondents  herein,  and  that, 
at  the  time  the  bill  of  sale  was  prepared  and  executed,  the  bankrupt  and  the 
petitioner  Bell  agreed  that  the  |3,500  due  to  Sylvester,  and  which  was  as- 
sumed by  the  bankrupt  as  a  part  of  the  consideration  of  his  purchase,  was 
to  be  a  lien  upon  the  personal  property  transferred;  that  the  cashier  of  the 
bank  and  the  bank  had  actual  notice  of  the  creation  of  the  lien ;  and  that, 
when  the  People's  National  Bank  obtained  the  mortgage  from  Cooper  upon 
the  same  property,  it  was  agreed  by  the  bank  that  its  mortgage  was  to  be 
junior  to  the  lien  for  |3,500  created  and  retained  by  Bell ;  that  the  mortgage 
to  the  People's  National  Bank  also  included  other  property,  in  addition  to  the 
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stock  of  merchandise  sold  by  the  petitioner  Bell ;  that,  after  the  execution  of 
the  bill  of  sale,  possession  of  the  stock  of  goods  was  delivered  to  the  bankrupt; 
and  that,  at  the  time  the  petition  in  bankruptcy  was  filed,  the  bankrupt  still 
had  In  his  possession,  of  the  goods,  wares,  and  merchandise  sold  to  him  by 
Bell,  more  than  sufficient  to  pay  the  $3,500  payable  to  Sylvester. 

The  prayer  of  the  petition  was  that  the  note  for  |3,500,  with  interest,  be  de- 
clared a  lien  on  the  goods  sold  by  Bell,  prior,  superior  and  paramount  to  the 
claims  of  the  ci-editors  of  Cooper  and  the  bank. 

The  respondent  trustee  in  bankruptcy  filed  a  motion  to  dismiss  the  petition, 
In  the  nature  of  a  demurrer,  upon  the  ground  that  the  bill  of  sale  does  not 
provide  for  any  Hen,  and  if  there  was  any  oral  agreement  it  would  be  of  no 
effect  as  against  the  trustee  in  bankruptcy. 

On  the  same  day  the  People's  National  Bank  also  filed  its  claim  for  $9,200 
as  a  preferential  claim,  by  reason  of  the  mortgage  It  held  on  the  property  in 
controversy,  as  well  as  on  some  real  estate  conveyed  by  the  mortgage. 

The  petitioner  filed  objections  to  the  allowance  of  the  bank's  claim,  so  far  as 
it  claimed  a  lien  on  the  stock  of  drugs,  etc.,  which  it  claimed  was  subject  to  his 
lien. 

The  referee  dismissed  the  petition  of  the  petitioner  to  have  his  claim  allow- 
ed as  a  lien  upon  the  goods,  but  allowed  it  as  an  unsecured  claim,  and  also 
overruled  his  objections  to  the  claim  for  priority  over  the  bank;  sustaining 
the  claim  of  the  bank  as  a  lien  against  the  stock  of  goods. 

Upon  a  petition  for  review,  the  learned  trial  judge,  in  an  able  opinion,  ap- 
proved the  ruling  of  the  referee  in  bankruptcy  that  the  petitioner  Bell  had  no 
lien  which  Is  superior  to  the  rights  of  the  trustee  In  bankruptcy,  but  reversed 
the  ruling  of  the  referee  as  to  the  claim  of  the  petitioner  that  the  bank's 
claim  was  entitled  to  priority  on  the  stock  of  merchandise,  and  further  held 
that  the  Hen  claimed  by  the  petitioner  Bell,  on  the  stock  of  goods,  was  superior 
to  the  Hen  of  the  bank. 

The  petition(»r  now  files  this  petition  to  review  the  order  of  the  court,  dis- 
allowing his  claim  to  priority  against  the  trustee  In  bankruptcy. 

Oscar  Strauss,  of  Des  Moines,  Iowa  (James  C.  Hume,  of  Des 
Moines,  Iowa,  of  counsel),  for  petitioner. 

Charles  L.  Snyder,  of  Des  Moines,  Iowa  (E.  J.  Kelly,  of  Des  Moines, 
Iowa,  of  counsel),  for  respondent  trustee  in  bankruptcy. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  In 
this  proceeding  the  bank  does  not  complain  of  the  order  of  the  court 
so  far  as  it  affects  its  rights,  the  petitioner  Bell  alone  filing  this  petition 
to  revise.  Therefore  the  only  question  to  be  determined  is  whether, 
upon  the  facts  hereinbefore  set  out,  the  trial  court  erred  in  disallowing 
the  petitioner's  claim  of  a  lien  on  the  stock  of  goods  and  fixtures  sold 
by  him  to  the  bankrupt. 

The  parties  having  reduced  their  contract  of  sale  to  writing,  it  is 
at  best  doubtful  whether  oral  testimony  to  vary  it,  by  adding  other 
agreements  thereto,  is  admissible  (Bunday  v.  Huntington,  224  Fed. 
847,  140  C.  C.  A.  415),  especially  when  the  rights  of  third  parties, 
either  purchasers  or  creditors,  who  have  obtained  a  lien  on  the  prop- 
erty by  reason  of  a  levy,  or  seizure  under  proces^,  are  to  be  aflfected. 

[1]  By  the  amendment  of  1910  to  section  47  of  the  Bankruptcy 
Act,  the  trustee,  "as  to  all  the  property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  aU 
the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceeding  thereon." 
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[2]  But  it  is  claimed  on  behalf  of  the  petitioner  that,  excluding  the 
•oral  proofs,  the  clause  in  the  bill  of  sale,  "subject,  however,  to  a  cer- 
tain promissory  note  of  $3,500,  dated  December  18,  1912,  payable  to 
V.  W.  Sylvester,  which  note  said  grantee  assumes  and  agrees  to  pay," 
is  in  effect  a  retention  of  a  lien  on  the  property  for  the  payment  of 
that  note,  and  the  bill  of  sale  having  been  recorded  was  notice  to  the 
world. 

We  fully  agree  with  the  learned  trial  judge  that  no  such  effect  can 
be  given  to  this  clause  of  the  bill  of  sale.  Considering  the  entire  in- 
stnmient,  it  is  impossible  to  reach  any  other  conclusion  than  that  the 
consideration  of  the  sale  was  $16,200,  of  which  $12,700  was  paid  to 
the  petitioner  by  his  vendee,  and  that  the  balance  of  the  consideration, 
amounting  to  $3,500,  was  the  assumption  of  Mr.  Bell's  indebtedness 
to  Sylvester,  by  his  vendee. 

As  stated  by  the  learned  trial  judge  in  his  opinion: 

"If  it  was  the  intention,  when  the  sale  was  made  to  Cooper,  that  the  biU 
of  sale  should  give  to  Bell  a  lien  or  mortgage,  the  parties  would  have  found 
language  with  wliieh  to  describe  it,  so  that  the  intention  would  be  clearly  ap- 
parent" 

A  mere  recitation  that  a  part  of  the  purchase  money  for  personalty 
remains  unpaid  is  insufficient  to  create  a  lien.  Jones  on  Liens  (3d  Ed.) 
§1110. 

There  can  be  no  doubt  but  that,  if  a  levy  had  been  made  upon  this 
stock  of  goods  under  a  judgment,  the  petitioner's  claim  could  not  have 
been  maintained  against  such  a  levy.  As  the  trustee  occupies  the  same 
position  such  a  creditor  would  have  occupied,  the  result  must  be  the 
same.    Potter  Mfg.  Co.  v.  Arthur,  220  Fed.  843,  136  C.  C.  A.  589. 

The  petition  to  revise  must  be  denied. 


(230  Fed.  979) 

MATT  J.  WARD  CO.  v.  GOELET. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  148. 

JL  Frauds,  Statute  of  ^=^49 — ^Agreements  Not  to  be  Performed  Wrrniw 
One  Year. 

The  lessee  of  a  hotel  owned  by  defendant,  whose  lease  would  expire 
in  1910,  employed  plaintiff  to  sell  her  leasehold  interest,  and  he  procured 
prospective  purchasers,  willing  to  purchase  if  they  could  obtain  a  renewal 
of  the  lease.  In  1907  defendant  agreed  to  grant  such  renewal,  and  execut- 
ed a  lease  for  six  years  from  the  expiration  of  the  existing  lease,  on  condi- 
tion that  it  might  be  declared  void  if  the  purchasers  of  the  leasehold  in- 
terest did  not  fulfill  every  obligation  of  the  existing  lease  down  to  the 
date  of  its  expiration.  Plaintiff  claimed  that  defendant  agreed  to  pay 
a  commission  for  procuring  tenants  for  this  additional  term  of  six  years, 
but  it  was  understood  between  the  parties  that  defendant  would  not 
accept  the  purchasers  as  tenants  unless  they  complied  with  the  existing 
lease  until  the  date  of  its  expiration.  Held,  that  the  contract  between 
plaintiff  and  defendant  was  not  to  be  performed  within  one  year,  and 
was  void  under  the  statute  of  frauds,  since,  while  the  rent  for  the  full 
term  of  the  existing  lease  might  have  been  paid  within  the  year,  it  could 
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not  be  known  until  the  expiration  of  the  lease  whether  the  purchaaerg^ 
would  perform  their  obligations  as  to  paying  taxes,  and  gas,  water,  and 
other  assessments,  and  as  to  keeping  the  premises  In  good  order  and  re- 
pair. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Statute  of,  Cent  Dig.  |  74; 
Dec.  Dig.  ^=s»49.] 

2.  Frauds,  Statute  or  ^=>138(4) — Effect— Recovebt  on  Quantum  Mebuit. 

Though  plaintiff  could  not  recover  commissions  on  the  express  con- 
tract, he  might  recover  upon  a  quantum  meruit  for  services  rendered  ta 
and  accepted  by  defendant 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  S|  330,. 
831;    Dec.  Dig.  <S=:»138(4).] 

3.  Dismissal  and  Nonsuit  ^=>5S(5) — ^Failubb  to  Pbovb  Cause  o»  Action  Air- 

LEGED. 

Though  the  evidence  was  sufficient  prima  facie  to  make  out  a  cause* 
of  action  on  a  quantum  meruit,  the  complaint  In  an  actlcm  for  com- 
missions was  properly  dismissed,  where  the  cause  of  action  on  a  quan- 
turn  meruit  was  not  pleaded,  and  plaintiff  did  not  ask  leave  to  amend  his 
complaint,  so  as  to  set  It  up,  nor  call  the  court's  attention  to  any  such 
claim. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  i 
ISO;   Dea  Dig.  €=»58(5);   Pleading,  Cent  Dig.  §  1078.] 

4.  Judgment  ^=»570(4) — Conclusiveness — ^Dismissal  of  Complaint. 

The  dismissal  of  the  complaint  In  an  action  on  the  express  contract 
would  not  bar  the  prosecution  of  an  action  on  a  quantum  meruit  for  th& 
services  rendered  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1031;  Dec 
Dig.  <©=»570(4).] 

5.  Limitation  of  Actions  ^=»4e(2) — ^Acobual  of  Cause  of  Action. 

Plaintiff's  cause  of  action  on  a  quantum  meruit  for  services  rendered  ta 
and  accepted  by  defendant  did  not  arise,  and  limitations  did  not  run, 
until  the  expiration  of  the  existing  lease. 

[Ed.  Note. — For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  ( 
241 ;   Dec.  Dig.  <©=»46(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Matt  J.  Ward  Company  against  Robert  Walton  Goe- 
let.    Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

This  cause  comes  here  upon  writ  of  error  to  review  a  Judgment  of  the  Dis- 
trict Court,  Southern  District  of  New  York,  In  favor  of  defendant  In  error^ 
who  was  defendant  below.  Plaintiff's  action,  begun  September  25,  1913,  was 
to  recover  $5,500  In  commissions  as  a  real  estate  broker  for  leasing  defendant's 
property,  the  Hotel  Walton,  in  Philadelphia,  to  certain  lessees,  Lukes  and  Zahn. 
The  complaint  alleged  the  making  of  an  express  contract  In  June,  1907,  by 
which  the  defendant  employed  plaintiff  as  broker  to  procure  tenants  for  the 
property  and  agreed  to  pay  him  1  per  cent  on  the  gross  rental  for  the  full  term. 
The  answer  denied  the  making  of  this  contract,  and  set  up  the  statute  of  limi- 
tations as  a  separate  defense.  At  the  close  of  plaintiff's  testim(Hiy,  defendant 
moved  to  amend  the  answer  by  setting  up  the  statute  of  frauds.  The  motion 
was  granted  and  defendant  moved  to  dismiss  upon  both  special  grounds — ^the 
statute  of  limitations  and  the  statute  of  frauds.  The  court  held  that  there 
could  be  no  recovery  in  the  face  of  the  statute  of  frauds ;  the  complaint  was 
dismissed.  The  word  "plaintiff,"  as  used  in  this  opinion,  covers  also  Mr.  Matt 
J.  Ward  himself,  who  personally  conducted  the  negotiations  testified  to. 
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A.  I.  Sire,  of  New  York  City  (William  L.  Stone,  of  New  York  City, 
of  counsel),  for  plaintiff  in  error. 

Cary  &  Carroll,  of  New  York  City  (P.  A.  Carroll,  of  Boston,  Mass., 
of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  situation  disclosed  by  tfie  testimony  was  as  follows:  In  1907  the 
hotel  was  occupied  by  Mrs.  Stafford  under  a  lease  expiring  August  31, 
1910.  Plaintiff  was  employed  by  her  to  effect  a  sale  of  her  interests 
under  this  lease  and  had  procured  two  prospective  purchasers,  Lukes 
and  Zahn,  who  were  willing  to  consider  the  purchase  of  her  unexpired 
term,  provided  they  could  obtain  either  a  renewal  of  her  lease  or  a 
new  lease  to  themselves  for  some  years  after  the  expiration  of  the 
Stafford  lease. 

Plaintiff  presented  this  proposition  to  defendant,  who  indicated  that 
he  would  be  willing  to  consent  to  the  transfer  of  Mrs.  Stafford's  lease, 
is  she  wished  to  sell  out,  and  to  give  new  lease  at  a  larger  rental  if 
the  references  of  the  proposed  lessees  turned  out  to  be  satisfactory. 
After  further  negotiations  there  were  signed  by  defendant  and  Lukes 
and  Zahn  on  November  18,  1907,  an  agreement  and  a  lease.  Usually, 
when  there  is  an  agreement  to  execute  a  lease  and  subsequently  the 
lease  is  executed,  the  agreement  is  merged  in  the  lease.  But  in  this 
case  both  the  instruments  were  signed  at  the  same  time,  both  sides 
contend  that  they  should  be  read  together  and  there  seems  to  be  no 
good  reason  why  both  should  not  be  considered  in  ascertaining  what 
was  the  whole  contract,  in  the  negotiating  of  which  plaintiff's  services 
were  rendered. 

The  arrangement  was  as  follows:  Goelet  leases  the  property  to 
Lukes  and  Zahn  for  six  years  from  September  1,  1910,  upon  two 
conditions:  First.  That  Lukes  and  Zahn  become  assignees  of  Mrs. 
Stafford  and  enter  the  premises  under  her  lease.  This  they  did 
promptly,  and  for  his  services  in  procuring  these  parties  to  take  over 
Mrs.  Stafford's  lease  she  has  paid  plaintiff.  Second.  That  this  new 
lease  (of  November  18,  1907)  might  be  declared  void  by  Goelet  if 
Lukes  and  Zahn  did  not  fulfill  every  obligation  of  Mrs.  Stafford's  lease 
down  to  the  date  of  its  expiration  on  August  31,  1910.  If  they  failed 
to  do  so,  and  Goelet  exercised  his  right  to  cancel,  they  would  never 
become  tenants,  and  the  result  of  plaintiff's  exertion  would  be  entire 
failure  to  procure  for  Goelet  actual  tenants  for  six  years  from  Septem- 
ber 1,  1910.  What  would  happen — ^whether  the  lease  would  be  can- 
celed or  not — no  one  could  possibly  tell  until  1910. 

It  IS  suggested  that  it  was  possible  to  eliminate  defendant's  right  to 
cancel  by  Lukes  and. Zahn  paying  forthwith  all  the  rent  reserved  under 
the  Stafford  lease,  and  it  is  argued  that  therefore  the  agreement  is  one 
which  might  possibly  be  performed  within  a  year.  But  this  argument 
is  not  persuasive  because  payment  of  the  rent  was  not  the  only  thing 
which  the  lease  required  from  the  lessee.  It  would  not  be  possible  to 
pay  in  advance  the  taxes  and  gas,  water  and  other  assessments  for 
the  next  two  years  and  a  half,  because  no  one  could  tell  what  they 
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would  be.  Moreover  one  of  the  obligations  of  the  Stafford  lease  was 
to  keep  the  premises  in  good  order  and  repair ;  whether  that  obliga- 
tion would  be  performed  or  not  could  not  be  determined  until  the  ex- 
piration of  the  lease.  What  would  happen  no  one  could  possibly  tell 
until  1910;  whether  tenants  from  that  time  on  had  been  secured  would 
not  be  known  until  then.  This  condition  of  affairs  was  perfectly  well 
understood  between  the  parties  who  made  the  contract  here  sued  upon. 
The  plaintiff  himself  expressly  testified  that  Goelet  said  he  would  ac- 
cept Lukes  and  Zahn  as  tenants  only  if  they  could  "qualify"  at  the 
expiration  of  Mrs.  Stafford's  lease,  which  was  some  three  years  off. 
The  service  which  plaintiff  undertook  to  perform  was  to  be  the  pres- 
entation of  "qualified"  tenants,  not  there  and  then,  or  even  promptly, 
but  three  years  later  and  defendant  stated,  as  plaintiff  testified,  "they 
cannot  qualify  with  me  until  the  expiration  of  her  (Mrs.  Stafford's) 
lease."  We  concur  v/ith  Judge  Hunt  in  the  conclusion  that  the  ex- 
press contract  alleged  and  testified  to  was  not  one  to  be  performed 
within  a  year  and  that  the  statute  of  frauds  was  a  defense  to  it 

[2-5]  Although  plaintiff  cannot  recover  commissions  under  the 
special  contract  sued  upon,  he  might  recover  upon  a  quantum  meruit 
for  services  rendered  to  and  accepted  by  defendant.  The  evidence 
would  seem  sufficient,  prima  facie,  to  make  out  such  a  cause  of  action, 
but  it  was  not  pleaded,  nor  did  plaintiff  ask  leave  to  amend  his  com- 
plaint so  as  to  set  it  up,  nor  did  he  call  the  court's  attention  to  any 
such  claim.  The  court  therefore  properly  dismissed  the  complaint. 
Such  dismissal  will  not  bar  the  prosecution  of  an  action  on  a  quanttun 
meruit;  nor  would  the  statute  of  limitations  interfere  with  the  pros- 
ecution of  such  a  claim,  because  the  cause  of  action  did  not  arise  until 
Lukes  and  Zahn  qualified  at  the  expiration  of  Mrs.  Stafford's  lease, 
August  31,  1910. 

The  judgment  is  affirmed. 
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(230  Fed.  983) 
FIRST  AND  CITY  NAT.  BANK  OF  LEXINGTON,  KY.,  v.  McOBOSSIN. 

In  re  NEW  METROPOLITAN  HOTEL  CO. 

(Circuit  Court  of  Appeals,  Fifth  CJlrcult.    March  21,  1916.) 

No.  2836. 

L  IWTOXICATING    LiQUORS    ^=>327(1) — CONTRACT — ^INVALIDITY — ^NOTEB. 

Acts  Ala.  1911,  p.  266,  S  28,  declares  that  all  agreements  or  obligations 
of  any  person  to  buy  or  sell  exclusively  a  product  or  output  of  beer  or 
other  malt  or  spirituous  liquors  of  any  particular  person  or  corporation 
in  any  licensed  place  of  business  shall  be  null  and  void,  and  that  no  per- 
son engaged  In  the  manufacture  or  sale  of  liquors  shall  be  allowed  to 
conduct  a  retail  business  for  the  sale  of  liquors  in  his  own  name  or  in 
any  other  person's  name,  or  furnish  money  or  fixtures  for  that  purpose, 
while  section  34  declares  that  any  person  who  assists  or  encourages  an- 
other in  doing  any  of  the  acts  declared  to  be  unlawful  shall  be  guilty  of 
a  misdemeanor.  A  brewing  company  which  sold  beers  to  a  hotel  com- 
pany, recommended  to  Its  bank  a  loan  to  the  hotel  company ;  the  brewing 
company  guaranteeing  the  loan.  Held,  that  as  the  bank  had  the  right  to 
make  the  loan  and  the  brewing  company  to  sell  liquors,  notes  given  the 
bank  by  the  hotel  company  are  not  invalid;  it  not  appearing  that  the 
bank  was  party  to  any  agreements  on  the  part  of  the  brewing  company  in 
relation  to  the  sale  of  its  beverages. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  |f 
467,  468,  470,  472;    Dec.    Dig.  <$=>327(1).] 

2.  Bills  and  Notes  ^=>494 — Actions — Burden  of  Proof. 

One  attacking  a  note  on  ground  of  illegality  of  consideration  has 
the  burden  of  proof. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Dea  Dig.  ^=s»494.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Alabama ;  William  I.  Grubb,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  New  Metropolitan  Hotel 
Company.  On  motion  of  William  P.  McCrossin,  trustee  of  the  bank- 
rupt, the  claim  of  the  First  and  City  National  Bank  of  Lexington,  Ky., 
was  disallowed  and  expunged  by  the  referee,  and  on  petition  to  review 
the  order  it  was  affirmed  by  the  District  Court,  and  the  bank  appeals. 
Order  reversed,  and  cause  remanded,  with  directions. 

On  the  24th  day  of  June,  1914,  the  New  MetropoUtan  Hotel  Company  of 
Birmingham,  Ala.,  which  conducted  a  barroom  In  connection  with  Its  hotel 
business,  was  adjudged  bankrupt  on  Its  own  petition.  The  appellee,  Wm.  P. 
McCrossin,  was  duly  appointed  trustee.  Appellant,  the  First  and  City  National 
Bank  of  Lexington,  Ky.,  on  August  15,  1914,  filed  Its  proof  of  claim,  consist- 
ing of  promissory  notes,  executed  by  the  hotel  company  to  the  appellant,  and 
amounting  in  the  aggregate  to  approximately  $8,000.  Subsequently  the  trustee, 
McCrossin,  filed  a  motion,  seeking  a  re-examination  of  the  claim,  and  prayed 
that  it  be  disallowed  and  expunged.  The  referee  sustained  the  motion,  and 
entered  an  order  disallowing  and  expunging  the  claim.  Upon  a  petition  to 
review  the  order  of  the  referee  the  lower  court  denied  the  prayer  of  the  peti- 
tion, and  passed  an  order,  atfirmiug  and  sustaining  the  order  of  the  referee 
and  taxing  the  costs  against  the  petitioner.  From  the  order  last  mentioned, 
the  bank  has  appealed  to  this  court. 

Pursuant  to  the  stipulation  of  counsel  no  written  pleadings  were  filed  before 
the  referee,  nor  does  the  record  contain  any  reasons  assigned  either  by  the 
trial  court  or  by  the  referee,  for  disallowing  the  claim  of  appellant.    It,  how- 
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Bver,  appears  in  the  briefs  and  upon  the  oral  argument  of  counsel  that,  to  de- 
feat the  claim,  the  trustee  relies  upon  sections  28  and  34  of  an  act  of  the  Ala- 
bama Legislature  (Acts  Ala.  1911.  pp.  266,  268),  approved  April  6,  1911.  These 
sections  are  in  the  following  words: 

Section  28 :  **That  all  agreements  or  obligations  of  any  person  to  buy  or  sell 
exclusively  a  product  or  output  of  beer  or  other  malt  or  spirituous  liquors  of 
any  particular  person  or  corporation  in  any  licensed  place  of  business  shall  be 
null  and  void.  Nor  shall  any  pei'son  engaged  in  the  manufacture  or  sale  of 
spirituous,  vinous  or  malt  liquors  be  allowed  to  conduct  a  business  for  the  re- 
tail of  said  liquors  in  his  own  name  or  in  any  other  per9on*s  name,  or  to  fur- 
nish money  or  fixtures  for  that  purpose,  and  any  agreement,  lease  or  mortgage 
made  for  such  purpose  shall  be  null  and  void." 

Section  34:  "That  any  person  who  commits,  or  aids,  or  abets,  assists,  or  en- 
courages another  in  committing  any  of  the  acts  herein  declared  to  be  unlawful 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  must  be  fined  not  less 
than  fifty  dollars,  nor  more  than  five  hundred  dollars,  for  the  first  offense  and 
shall  be  sentenced  to  hard  labor  for  the  county  or  imprisoned  in  the  county  Jail 
for  not  less  than  thirty  days  nor  more  than  six  months,  ui)on  each  succeeding 
conviction,  unless  a  different  punishment  is  herein  ai)eciflcally  provided  for  the 
offense." 

A.  Latady,  of  Birmingham,  Ala.,  for  appellant. 
John  P.  Tillman,  L.  C.  Leadbeater,  and  Tillman,  Bradley  &  Morrow, 
all  of  Birmingham,  Ala.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  District  Judge  (after  stating  the  facts  as  above).  [1]  Re- 
ferring to  the  section  of  the  act  of  the  Alabama  Legislature,  quoted 
in  the  statement  of  the  case,  counsel  for  appellee  declare  in  their  brief 
that  the  obvious  purpose  of  section  28  was  to  prevent  the  manufac- 
turer from  becoming  a  retailer  of  liquors  in  Alabama,  in  his  own  or 
another  person's  name,  or  from  furnishing  money  or  fixtures  for  that 
purpose.  We  are  not  disposed  to  differ  with  counsel  as  to  their  con- 
struction of  the  statute.  But  do  the  facts  disclose  that  the  money  evi- 
denced by  the  notes  of  appellant  was  lent  or  furnished  in  good  faith 
by  it,  or  was  it  a  loan  made  in  fact  by  the  Lexington  Brewing  Com- 
pany to  the  hotel  company  in  the  name  of  the  bank  to  conceal  the  iden- 
tity of  the  transaction  ?  It  may  be  admitted  that  if  the  bank  actively 
participated  in,  or  lent  itself  to,  any  unlawful  purpose  on  the  part  of 
the  brewing  company,  such  participation  would  preclude  its  recovery 
on  the  notes.  The  question  to  be  determined  is  therefore  one  of  fact, 
and  after  a  very  careful  examination  of  the  record  we  are  unable  to 
say  that  the  facts  sustain  the  contention  of  the  appellee.  We  regard 
the  loan  of  the  bank  to  the  hotel  company  as  one  made  in  the  ordinary- 
course  of  business.  And  while  it  may  be  indirectly  connected  with  the 
business  transaction  between  the  brewing  company  and  the  hotel  com- 
pany, assuming  that  the  transaction  was  illegal,  still  the  notes  of  the 
bank  are  supported  by  an  independent  consideration  and  require  no 
aid  of  such  transaction  to  sustain  them. 

The  general  principle  of  law  applicable  to  a  case  of  this  character 
is  clearly  stated  by  the  Supreme  Court  in  the  following  language : 

"An  obligation  will  be  enforced,  though  indirectly  connected  with  an  Ulegal 
transaction,  if  it  is  supported  by  an  independent  consideration,  so  that  the 
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plaintiff  does  not  require  the  aid  of  the  illef?al  transaction  to  make  out  his 
case/'  Armstrong  y.  American  Exchange  Banl^  133  U.  S.  469,  10  Sup.  Gt  461, 
83  L.  Ed.  747. 

The  bank  had  the  right  to  lend  money  to  the  hotel  company  notwith- 
standing it  conducted  a  bar  in  connection  with  the  hotel  business,  and 
the  brewing  company  had,  under  the  Alabama  statute,  the  right  to  sell 
it  beer,  provided  it  did  not  violate  the  exclusive  provision  of  section 
28.  And  although  the  bank  knew  that  the  hotel  company  sold  beer 
and  the  brewing  company  was  engaged  in  its  manufacture,  and  al- 
though the  loan  to  the  hotel  company  was  made  on  the  recommendation 
of  the  president  of  the  brewing  company,  who  was  a  director  of  the 
bank,  and  notwithstanding  the  bank  took  the  guaranty  of  the  brewing 
company  to  secure  the  notes,  yet  these  circumstances  fall  short  of  taint- 
ing the  notes  with  illegality,  since  the  president  of  the  bank,  according 
to  his  testimony,  the  truthfulness  of  which  we  see  no  reason  to  ques- 
tion, states  positively  that  the  bank  was  in  no  manner  a  party  to  any 
agreement  between  the  hotel  company  or  Mr.  Frank,  its  president,  and 
the  brewing  company  for  the  sale  of  any  portion  of  the  beer  products 
of  the  brewing  company,  and  that  he  knew  nothing  of  any  such  agree- 
ment. He  further  testified  that  the  loan  was  made  r^^rdless  of  the 
sale  of  beer,  and  that  Mr.  Frank  informed  him  he  needed  the  money 
to  make  improvements  on  the  hotel  and  to  liquidate  its  indebtedness. 

[2]  The  burden  of  impeaching  the  notes  held  by  the  bank  for  il- 
legality rested  upon  the  appellee,  and  our  conclusion  is  that  he  failed 
to  sustain  it.  The  notes,  therefore,  should  be  allowed  as  a  claim  against 
the  estate  of  the  bankrupt.  It  follows  that  the  order  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded,  for  further  proceedings 
in  accordance  with  law  and  the  views  herein  expressed ;  and  it  is  so 
ordered. 


(230  Fed.  985) 

In  re  TURNOCK  &  SONS. 

TURNOCK  et  al.  v.  IIIBBARD,   SPENCER,  ]?ARTLETT  &  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  4,  1916.) 

No.  2270. 

1.  Bankruptcy  ^=»397 — ExEifPnoNS — Application  op  State  Laws. 

While,  by  the  express  provision  of  Bankr.  Act  July  1,  1898,  c.  541,  |  6^ 
30  Stat.  548  (Comp.  St.  1013,  §  9590),  the  state  law  is  controlling  as  to  the 
character  and  amount  of  exemptions  to  be  allowed  to  a  banl^rupt,  the 
distinction  between  firm  and  individual  property  in  the  administration 
of  a  bankrupt  estate  is  to  be  determined  as  a  matter  of  general  law  in  the 
federal  courts,  irrespective  of  the  views  of  the  state  court  of  the  bank- 
rupt's domicile,  in  equity  or  under  insolvency  acts. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  678;  Dec 
Dig.  «=>397.] 

2.  Bankruptcy  «=>397— Exemptions— Firm  and  Individual  Pbopebtt. 

Where,  shortly  before  a  partnership  was  adjudicated  a  bankrupt,  it  was 
dissolved  and  its  property  was  divided  among  the  partners,  such  prop- 

e=>Por  oth«r  cases  see  sams  topic  ft  KSr-NUMBER  In  aU  Key-Numbered  Digests  ft  lodeies 

Digitized  by  VjOOQIC 


180  145  O.  C.  A.  REPORTS 

erty  remained  firm  property,  and  under  the  law  of  Indiana,  under  whlcdi 
no  exemptions  are  allowed  out  of  partnership  assets,  the  partners  were  not 
entitled  to  ezemjytions  from  the  former  firm  property. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent.  Dig.  |  678;   Dec. 
Dig.  <S=»397.] 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  District  of  Indiana;  Albert  B.  Anderson,  Judge. 

In  the  matter  of  Tumock  &  Sons,  bankrupts.  The  objections  of 
Hibbard,  Spencer,  Bartlett  &  Co.  to  the  trustee's  report  setting  off 
exemptions  to  Richard  Turnock,  Sr.,  and  others,  were  sustained,  and 
the  bankrupts  file  a  petition  to  review  and  revise.    Petition  dismissed. 

James  Tumock,  of  Chicago,  111.  (Hughes  &  Arnold,  William  E. 
Wider,  and  Edward  B.  Zigler,  all  of  Elkhart,  Ind.,  of  counsel),  for 
petitioners. 

James  H.  State,  of  Elkhart,  Ind.,  for  respondent. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  On  October  22,  1914,  Turnock  &  Sons,  a 
partnership,  was  dissolved,  and  the  property,  worth  $3,500,  was  di- 
vided among  the  members  of  the  firm,  all  residents  of  Indiana.  The 
firm  liabilities  were  $11,000.  Each  partner  knew  of  the  insolvency. 
The  dissolution  was  for  the  express  purpose  of  enabling  each  of  them 
to  claim  $600  exemptions,  and  for  no  other  purpose.  On  October  30, 
1914,  one  of  them  filed  his  voluntary  petition  in  bankruptcy,  and  an 
involuntary  petition  was  filed  to  have  the  firm  adjudged  bankrupt. 
Adjudications  followed  as  to  the  firm  and  each  member  individually. 
The  individual  assets  were  merely  nominal.  , 

The  question  arising  on  the  petition  to  review  and  revise  is  whether 
the  referee  and  the  District  Court  erred  in  sustaining  the  firm  cred- 
itors' objection  to  the  report  of  the  trustee  setting  off  to  each  partner 
for  exemptions  certain  property  which  had  belonged  to  the  firm  and 
which  in  the  dissolution  division  had  been  apportioned  as  between 
them. 

[1]  While,  by  the  express  provision  of  Bankr.  Act,  §  6,  the  state 
law  is  controlling  as  to  the  character  and  amount  of  exemptions  to 
be  allowed*  to  a  bankrupt,  the  distinction  between  firm  and  individual 
property  in  the  administration  of  a  bankrupt  estate  is  to  be  determined 
as  a  matter  of  general  law  in  the  federal  courts,  irrespective  of  the 
views  of  the  state  court  of  the  bankrupt's  domicile,  in  equity  or  under 
insolvencv  acts 

[2]  In  re  Filmar,  177  Fed.  170,  100  C.  C.  A.  632,  we  held  that 
as  to  the  former  firm  assets  coming  into  the  possession  of  a  trustee 
in  bankruptcy  a  firm  creditor  is  entitled  to  priority  as  against  indi- 
vidual creditors  of  a  bankrupt  partner  who  had  bought  out  his  co- 
partner a  month  before  and  had  assumed  the  firm  debts.  For  the 
purposes  of  administration,  such  assets  despite  dissolution  are  to  be 
considered  partnership  property.  In  re  Mayou,  4  De  Gex,  J.  &  S. 
664.    No  reason  is  apparent  for  a  different  rule  as  between  the  bank- 


Digitized  by 


Google 


IK  RE  TURKOCK   <fc  SONS  181 

nipt  and  his  creditors.  And  as  Indiana  (Goudy  v.  Werbe,  117  Ind. 
154,  160,  19  N.  E.  764,  3  L.  R.  A.  114),  unlike  Wisconsin  (In  re 
Friedrich,  100  Fed.  284,  40  C.  C.  A.  378),  allows  no  exemptions  out 
of  partnership  assets,  none  can  be  claimed  by  these  bankrupts  out  of 
the  property  now  in  the  hands  of  the  trustee  and  specifically  identified 
as  part  of  tiie  former  firm  property  (In  re  Bergman,  2  N.  B.  N.  &  R. 
806). 

Even  if  the  state  law  in  analogous  proceedings  were  binding,  it 
is  to  be  noted  that  in  Goudy  v.  Werbe,  supra,  the  dissolution  was 
effected,  not,  as  in  this  case,  by  a  division  of  the  firm  assets  among 
tiie  partners,  without  making  any  provision  whatsoever  for  the  pay- 
ment of  the  debts,  but  by  a  sale  to  one  partner,  who  assumed  the  pay- 
ment of  the  debts.  Moreover,  that  sale  was  expressly  found  to  have 
been  made  in  good  faith,  without  intent  to  hinder  creditors,  and  with- 
out any  purpose  of  securing  the  exemptic«is. 

We  cannot  agree  with  Crawford  v.  Sternberg,  220  Fed.  73,  135  C. 
C.  A.  641,  that  moneys,  withdrawn  by  each  partner  with  the  consent 
of  his  copartners,  on  the  eve  of  bankruptcy  and  for  the  purpose  of 
thereby  securing  an  exemption,  may  be  thus  retained  by  him.  In  so 
far  as  such  moneys  are  in  his  possession  at  the  time  of  filing  the  peti- 
tion, they  must  be  deemed  firm,  not  individual,  assets,  for  all  pur- 
poses. See,  too,  Amundson  v.  Folsom,  219  Fed.  122,  135  C.  C.  A. 
24;  In  re  Abrams  (D.  C.)  193  Fed.  271. 

It  therefore  becomes  unnecessary  to  determine  whether  so  much  of 
the  findings,  denominated  by  the  referee  "findings  of  fact,"  as  holds 
that  the  dissolution  was  fraudulent,  as  to  firm  creditors,  is,  in  the 
light  of  the  other  findings,  a  conclusion  of  law  or  fact 

The  petiticm  must  be  dismissed. 
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(230  Fed.  988) 

DELAWARE,  L.  &  W.  R.  00.  v.  FRANK. 

(Circuit  CJourt  of  Appeals,  Second  Olrcult.    February  15,  1916.) 

No.  162. 

1.  Injunction  ^=:>232 — Violation — Contempts — Punishments. 

A  defendant,  who  violated  an  Injunction  obtained  against  him  by  a 
railroad  company  by  selling  a  cut-rate  ticket,  and  thereby  presumably  pre- 
Tenting  It  from  selling  a  full-rate  one,  might  properly,  on  application  of 
the  railroad  company,  be  fined  a  sum  compensating  the  railroad  company 
for  its  loss;  the  fact  that  such  fine  might  also  act  as  a  deterrent  being 
no  objection  to  its  imposition. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  519-528;  Dec. 
Dig.  «g=>232.] 

2.  Injunction  ^=»232 — ^Violation — Contempts — ^Punishment. 

In  such  case.  It  would  not  be  sufficient  to  fine  defendant  merely  the 
difference  between  the  two  tickets,  as  the  company  had  been  put  to  the 
trouble  and  expense  of  watching  defendant  to  ascertain  If  he  were  violat- 
ing the  injunction,  of  securing  evidence  of  the  fact,  and  of  presenting  it  to 
the  court,  and  the  fine  should  be  large  enough  to  cover  all  these  items. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §§  51^-528;  Dec. 
Dig.  <t=>232.] 

3*  Fines  ^=>11 — ^Imprisonment  fob  Nonpayment. 

If  defendant  should  fall  to  pay  the  fine  Imposed,  the  court  could  further 
order  that  he  be  imprisoned  unUl  he  paid  the  fine ;  this  not  being  impris- 
onment for  a  fixed  term  as  a  penalty  which  defendant  was  powerless  to 
escape,  since  he  could  escape  Imprisonment  by  obeying  the  order  and 
paying  the  fine,  or  by  satisfying  the  court  that  he  had  no  money  with 
which  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent  Dig.  §§  12,  13 ;  Dec.  Dig. 
^=>11.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  the  Delaware,  Lackawanna  &  Western  Railroad  Company 
against  Harry  Frank.  From  an  order  denying  without  prejudice  a 
motion  to  punish  defendant  for  contempt  of  court,  complainant  ap- 
peals.   Reversed. 

Ellis  W.  Leavenworth,  of  New  York  City,  for  appellant 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  District  Court  in  November,  1909, 
perpetually  enjoined  defendant  from  dealing  in  certain  forms  of  rail- 
road tickets  issued  by  complainant  The  injunction  was  duly  served 
upon  him.  On  or  about  June  8,  1915,  he  violated  the  injunction. 
About  these  facts  there  is  no  dispute.  Complainant  therefore  applied, 
in  the  same  suit,  to  the  same  court,  praying  that  defendant  be  adjudged 
to  be  in  contempt  and  punished  therefor. 

[1-3]  Although  no  opinion  was  written  it  seems  apparent  that  the 
denial  of  the  application  "without  prejudice*'  was  because  the  court 

4t=»For  oUier  cases  see  same  topic  ft  KE7-NUMBBR  in  all  Key-Numbered  Digests  4k  Indexes 
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was  of  the  impression  that  it  had  no  authority  to  grant  the  relief  pray- 
ed for  because  of  the  decisions  in  Gompers  v.  Buck's  Stove  &  Range 
Company,  221  U.  S.  418,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A. 
(N.  S.)  874,  and  In  re  Kahn,  204  Fed.  581,  123  C.  C.  A.  107.  We  do 
not  understand  that  they  control  this  application  which  is  one  by  com- 
plainant for  relief ;  these  decisions  have  not  put  an  end  to  civil  rem- 
edies for  contempt,  which  are  remedial  in  their  character.  The  court 
was  not  asked  to  order  imprisonment  for  a  fixed  term  as  a  penalty  for 
an  offense;  a  penalty  which  the  defendant  couild  not  escape  by  any- 
thing it  might  be  within  his  pQwer  to  do.  Undoubtedly  defendent  is 
in  contempt  of  the  prohibitory  order  of  the  District  Court.  By  hi§ 
disobedience  he  has  caused  pecuniary  loss  to  complainant ;  had  he  not 
sold  a  cut-rate  ticket  it  would  presumably  have  sold  a  full-rate  one; 
he  may  properly  in  this  proceeding  be  fined  a  sum,  which  will  fully 
compensate  for  such  loss ;  that  such  fine  may  also  act  as  a  deterrent 
is  no  objection  to  its  imposition.  It  may  be  difficult  to  get  at  the  ex- 
act sum  which  will  compensate  complainant  for  its  loss ;  it  would  not 
be  sufficient  to  fine  defendant  merely  the  difference  between  the  two 
tickets.  Complainant  has  been  put  to  the  trouble  and  expense  of  watch- 
ing the  defendant  to  ascertain  if  he  were  violating  the  injunction,  of 
securing  evidence  of  the  fact,  of  presenting  it  to  the  District  Court 
and  here.  The  fine  should  be  large  enough  to  cover  all  these  items. 
I£  defendant  should  fail  to  pay  the  fine  imposed  on  or  before  a  certain 
day  the  District  Court  could  further  order  that  he  be  imprisoned  un- 
til he  paid  the  fine.  That  would  not  be  imprisonment  for  a  fixed  term 
as  a  penalty  which  defendant  was  powerless  to  escape ;  he  could  es- 
cape imprisonment  by  obeying  the  order  and  paying  the  fine,  or  by 
satisfying  the  court  that  he  had  no  money  with  which  to  do  so. 
The  order  is  reversed. 
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(230  Fed.  990) 

Ex  parte  CHAN  KAM. 

CHAN  KAM  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     Mardi  13,  1916,) 

No.  2482. 

1.  Habeas  Corpus  C=>92(1) — Scope  op  Inquiry — ^Deportation  of  Cuinese 

— Weight  of  Evidence. 

On  habeas  corpus  to  procure  the  discharge  of  a  Chinese  woman  ordered 
deported  for  prostitution  in  violation  of  Act  Feb.  20.  1907,  c.  1134,  34 
Stat.  898,  as  amended  by  Act  March  26,  1910,  c.  128,  36  Stat  263,  where 
there  was  evidence  tendingi  to  show  petitioner's  guilt,  the  court  is  not 
required  to  weigh  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  |{  81,  83, 
87-S9,  92-04,  96;  Dec.  Dig.  «g=>92(l).] 

2.  Aliens  ^=»32(0) — Deportation  of  Chinese — Proceedings — Examination. 

Where  a  Chinese  woman  was  given  a  hearing  at  which  she  was  repre- 
sented by  counsel,  was  acquainted  with  the  charge  contained  in  the  war- 
rant of  arrest  and  the  evidence  on  which  It  was  based,  and  there  was 
no  evidence  of  abuse  of  discretion  or  arbitrary  action,  she  was  given  a 
fair  and  impartial  hearing,  and  was  not  illegally  restrained. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  {  94;  Dec  Dig. 
<t=>32(9).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Habeas  corpus  proceedings  by  Chan  Kam,  to  secure  her  discharge 
from  a  warrant  ordering  her  deportation.  From  an  order  of  the  Dis- 
trict Court,  denying  the  writ,  petitioner  appeals.    Affirmed. 

Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  appellant. 
John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ornbaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  ROSS,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
the  District  Court  denying  petition  for  a  writ  of  habeas  corpus.  The 
appellant  is  a  Chinese  woman  who  was  arrested  on  the  26th  day  of 
August,  1913,  at  Dinuba,  Cal.,  upon  a  warrant  issued  by  the  Depart- 
ment of  Labor  for  the  arrest  of  the  appellant  on  the  charge  that  she 
was  in  the  United  States  in  violation  of  the  act  of  February  20,  1907 
(34  Stat  pt  1,  p.  898,  c.  1134),  as  amended  by  the  act  of  March  26, 
1910  (36  Stat.,  pt  1,  p.  263,  c.  128)  in  this:  That  she  was  a  prostitute, 
and  had  been  found  an  inmate  of  a  house  of  prostitution  and  prac- 
ticing prostitution  subsequent  to  her  entry  into  the  United  States. 

In  her  petition  to  the  District  Court  she  alleged  that  she  was  ar- 
rested on  the  aforesaid  warrant  and  taken  before  the  Inspector  of 
Immigration  at  Fresno,  in  the  state  of  California,  and  was  examined 
upon  the  warrant;  that  subsequently  the  Secretary  of  the  Depart- 
ment of  Labor  had  ordered  that  she  be  deported  from  the  United 
States.  A  copy  of  the  testimony  taken  upon  her  examination  is  at- 
tached to  the  petition. 

4t=>For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key -Numbered  DigesU  ft  Indexes 
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[1]  The  alleged  illegality  of  her  restraint  consists  in  the  abuse  of 
discretion  on  the  part  of  the  immigration  officers  in  failing  to  give 
her  a  fair  and  impartial  hearing.  We  have  examined  the  testimony, 
and  we  do  not  think  it  necessary  to  repeat  it  here.  The  Immigra- 
tion Inspector  was  of  the  opinion  that  the  evidence  was  sufficient  to 
show  that  she  was  guilty  of  the  offense  charged  in  the  warrant. 
There  was  evidence  taken  upon  the  examination  which  tended  to 
show  that  she  was  guilty  of  that  charge.  We  are  not  required  to 
weigh  that  evidence. 

[i]  The  only  remaining  question  for  us  to  determine  is  whether 
she  was  given  a  fair  and  impartial  hearing  upon  the  examination. 
We  find  no  evidence  of  abuse  of  discretion  or  arbitrary  action  on  the 
part  of  the  officers  in  any  part  of  the  proceedings.  The  appellant 
was  represented  by  counsel  at  the  hearing ;  she  was  made  acquainted 
with  the  charge  contained  in  the  warrant  of  arrest  and  the  evidence 
upon  which  it  was  based;  she  was  also  permitted  to  introduce  tes- 
timony on  her  own  behalf.  We  are  of  the  opinion  that  this  evi- 
dence does  not  show  that  she  was  illegally  restrained  of  her  liberty. 

The  order,  denying  the  writ  of  habeas  corpus,  is  therefore  affirmed. 


(230  Fed.  991) 

In  re  COOPER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  1916.) 

No.  154. 

1.  Bankbuptct  ^=»414(1) — Application  fob  Dischaboe — Objections — Bub- 

den  OP  Pboof. 

On  the  hearing  of  objections  to  a  bankrupt's  discharge  on  the  ground 
that  he  had  concealed  from  his  trustee  lots  owned  by  him,  and  had 
made  a  false  oath  in  omitting  them  from  his  schedules,  where  it  ap- 
peared that  he  owned  the  lots  at  one  time,  it  was  for  him  to  show  that  he 
had  disposed  of  them  before  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  (jent  Dig.  |  720;  Dec. 
Dig.  ♦=>414(1).] 

2.  Bankbuptct  ^=»414(3) — ^Application  fob  Dischaboe — Objections — Suffi- 

ciENCT  OF  Evidence. 

Where  the  bankrupt  testified  that  he  had  sold  such  lots  prior  to  bank- 
ruptcy, but  there  was  no  witness  as  to  the  alleged  sale  except  himself, 
and  DO  corroborative  evidence,  the  sale  was  not  shown  by  satisfactory 
proof,  and  the  objections  to  the  discharge  were  properly  sustained. 

[BM.  NotP. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  722;  Dec. 
Dig.  ♦=>414(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  Samuel  Cooper,  bankrupt.  From  an  order  denying 
a  discharge  to  the  bankrupt,  he  appeals.    Affirmed. 

Solomon  S.  Leef,  of  New  York  City,  for  appellant 
Morris  Grossman,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 
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PER  CURIAM.  There  were  two  specifications  of  objection  to  dis- 
charge : 

1.  That  bankrupt  concealed  from  his  trustee  property  consisting  of 
two  lots  at  Massapequa,  Long  Island,  valued  at  $500. 

2.  That  he  made  a  false  oath  in  omitting  these  two  lots  from  his 
schedules. 

[1,2]  The  bankrupt  admitted  that  he  bought  the  lots  seven  or 
eight  years  before,  for  $500,  payable  in  installments,  and  that  he  still 
owned  them  in  August,  1912,  when  he  filed  a  financial  statement  with 
R.  G.  Dun  &  Co.  It  was  for  him  to  show  that  he  has  disposed  of 
them  before  bankruptcy.  His  story  is  that,  needing  some  money  for 
expenses  in  connection  with  his  family  and  not  wishing  or  not  being 
able  to  draw  it  from  the  business,  he  sold  the  two  lots  for  $200  in 
October,  1912.  To  this  alleged  sale  there  is  no  witness  except  him- 
self, and  he  introduced  not  a  particle  of  corroborative  evidence.  We 
concur  with  Judge  Hand  in  the  conclusion  that  sale  of  the  lots  is  not 
shown  by  satisfactory  proof  and  that  the  objections  above  stated 
should  be  sustained. 

Order  affirmed. 


(230  Fed.  992) 
ARBETTER  FELLING  MACH.  CO.  v.  LEWIS  BLIND  STITCH  MACH. 

CO.  et  al. 

(Circuit  CouTt  of  Appeals,  Seventh  CJircuit    January  4,  1916.) 

No.  2248. 

Patents  ^=>288 — Suns — ^Jurisdiction — Venue. 

Act  March  3,  1875,  c.  137,  §  1,  18  Stat.  470,  as  amended  by  Act  March 
3,  1887,  c.  373,  §  1,  24  Stat.  552,  and  Act  Aug.  13,  1888,  c.  866,  |  1,  25 
Stat.  433,  gave  the  Circuit  Courts  jurisdiction  concurrent  with  the  state 
courts  of  certain  suits,  and  provided  that  no  dvil  suit  should  be  brought 
against  any  person  by  any  original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  was  an  inhabitant,  but  that,  where  the 
jurisdiction  was  founded  only  on  diverse  citizenship,  suit  should  be 
brought  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant Held,  that  the  Circuit  Court  had  no  jurisdiction  of  a  suit  under 
Rev.  St.  f  4915  (Comp.  St.  1913,  §  9460),  brought  in  a  district  other  than 
that  whereof  defendant  was  a  citizen,  though  the  suit  was  one  over  which 
the  federal  courts  had  exclusive  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §f  460-466;  Dec. 
Dig.  «g=>288.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois ;  Arthur  L.  Sanborn, 
Judge. 

Suit,  originally  brought  in  the  Circuit  Court,  by  the  Lewis  Blind 
Stitch  Machine  Company  and  another  against  the  Arbetter  Felling  Ma- 
chine Company.  Decree  for  complainants,  and  defendant  appeals.  Re- 
versed, with  directions. 
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Nathan  Heard  and  Frederick  P.  Fish,  bath  of  Boston,  Mass.,  for 
appellant. 

Edward  Rector  and  Geo.  T.  May,  Jr.,  both  of  Chicago,  111.,  for  ap- 
pellees. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  We  are  at  the  outset  confronted  with  the 
question  of  the  jurisdiction  of  the  former  Circuit  Court.  The  sole 
defendant  served  with  process  pleaded  in  abatement  to  the  jurisdiction 
that  it  was  a  corporation  organized  in  Maine.  The  precise  question 
is :  Can  a  defendant,  citizen  of  one  state,  be  compelled  to  answer  a  suit 
brought  by  a  citizen  of  another  state  in  the  Circuit  (now  District) 
Court  in  and  for  a  third  state  to  secure  the  issuance  of  a  patent  un- 
der section  4915  of  the  Revised  Statutes  (Comp.  St.  1913,  §  9460)? 
This  involves  the  construction  of  Act  March  3,  1875,  c.  137,  §  1,  as 
amended  by  Act  March  3,  1887,  c.  373,  §  1,  corrected  by  Act  Aug. 
13,  1888,  c.  866,  since  embodied  in  Judicial  Code  (Act  March  3,  1911, 
c.  231)  §  51,  36  Stat.  1101  (Comp.  St.  1913,  §  1033),  and  copied  in  the 
margin.* 

In  Re  Hohorst,  150  U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1211,  the 
court  held  that  the  clause  limiting  the  venue  in  civil  suits  "against  any 
person"  to  the  district  of  which  he  was  an  inhabitant,  with  the  excep- 
tion specified  in  the  statute,  must  be  confined  to  suits  against  citizens 
of  the  United  States;  otherwise,  suits  could  not  be  brought  in  the 
federal  courts  against,  but  only  by,  aliens.  The  suit  involved  a  patent, 
and  was,  like  the  present  case,  by  express  statutory  provision,  within 
the  exclusive  jurisdiction  of  the  federal  courts.  The  court  in  its  opin- 
ion stated  this  as  a  second  reason  for  its  conclusion. 

While  in  Galveston,  etc.,  Ry.  v.  Gonzales,  151  U.  S.  496,  14  Sup. 
Ct.  401,  38  L.  Ed.  248,  decided  at  the  same  term,  it  was  said  "that 
both  the  decision  and  the  reasoning  in  the  Hohorst  Case  were  care- 
fully limited  to  a  suit  brought  by  a  citizen  against  an  alien,"  neverthe- 
less we  cannot  assent  to  appellant's  contention  that  the  second  ground 
of  decision  in  Re  Hohorst  is  a  mere  dictum;  if  these  cases  stood 
alone,  we  should  be  constrained,  as  other  courts  had  felt  themselves 
constrained,  to  hold  that  the  venue  provisions  of  the  act  are  inapplica- 
ble to  suits,  such  as  those  involving  patents,  in  which  the  jurisdiction 
of  the  federal  courts  is  exclusive,  and  that  in  such  cases  suit  might  be 
brought,  as  under  the  act  of  1875,  in  any  district  in  which  the  defend- 
ant is  found. 

But  in  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  215  U. 
S.  501,  30  Sup.  Ct.  184,  54  L.  Ed.  300,  the  court  held  the  act  of  1888 
"inapplicable  even  upon  the  assumption  that  the  cause  of  action  was 
alone  cognizable  in  a  c^urt  of  the  United  States,  as  the  particular 
venue  of  the  action  was  not  provided  for  elsewhere  than  in  that  stat- 
ute." That  case  did  not  involve  a  patent;  it  arose  under  the  Inter- 
state Commerce  Act;  exclusive  jurisdiction  had  not  been  expressly 
conferred  upon  the  federal  courts  in  si^ch  cases.    But  if  the  act  is  ap- 

1  See  note  at  end  of  case. 
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plicable  in  such  a  case,  the  second  ground  for  the  decision  in  Re  Ho- 
horst  must  necessarily  be  deemed  erroneous  and  impliedly  overruled. 
There  can  be  no  difference  in  this  respect  between  a  patent  and  any 
other  case  over  which  the  federal  courts  have  or  are  assumed  to  have 
exclusive  jurisdiction,  whether  expressly  or  impliedly  conferred  upon 
them.  That  the  Supreme  Court  assumed,  without  expressly  deciding, 
that  the  federal  jurisdiction  is  exclusive  in  that  class  of  cases,  docs 
not  in  any  way  weaken  the  binding  force  of  the  decision  as  holding 
the  act  applicable  as  well  in  cases  of  exclusive  as  of  concurrent  juris- 
diction. 

Though  the  court  in  Thoma  v.  Perri  (D.  C.)  205  Fed.  632,  expressed 
the  view  that  a  suit  under  section  4915  could  be  maintained  in  any 
district  in  which  a  nonresident  corporation  was  found,  jurisdiction 
was  sustained  as  well  on  other  grounds.  See,  too.  So.  Pacific  Q).  v. 
Arlington  Heights  Fruit  Co.,  191  Fed.  101,  111  C.  C.  A.  581,  and 
Fraser  v.  Barrie  (C.  C.)  105  Fed.  787. 

The  decree  must  be  reversed,  with  directions  to  dismiss  the  bill  for 
want  of  jurisdiction  over  the  person  of  the  defendant. 

Note. — "That  the  Circuit  CJourts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand  doUars,  and 
arising  under  the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shaU  be  made,  under  their  authority,  or  in  which  controversy  the 
United  States  are  plaintifTs  or  petitioners,  or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states,  in  whidi  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid,  or  a 
controversy  between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states,  or  a  controversy  between  citizens  of  a  state  and  foreign 
states,  citizens,  or  subjects,  in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid,  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  except  as  otherwise  provided  by  law,  and  concurrent  Jurisdic- 
tion with  the  District  Courts  of  the  crimes  and  offenses  cognizable  by  them. 
[See  Judicial  Code,  S  24  (Comp.  St.  1913,  f  991).] 

"But  no  person  shall  be  arrested  in  one  district  for  trial  in  another  in 
any  civil  action  before  a  Circuit  or  District  Court; 

*'And  no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  but  where  the  Jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  states,  suit 
shaU  be  brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or 
the  defendant*'    [Judicial  Code,  |  51  (Comp.  St  1913,  |  1033).] 
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<231  Fed.  1) 

MOORE  V.  FOSTER  LUMBER  C0.« 

(Circuit  Court  of  Appeals,  Fifth  Oircoit.    March  13,  1916.) 

No.  2832. 

1.  PuBuo  Lands  ^=»178(1)— Tbansfeb  of  Headbioht  before  Issuance  of  Ceb- 

TinCATE. 

An  instrument,  executed  by  a  colonist  entitled  to  a  league  and  labor  of 
land  under  the  laws  of  the  Republic  of  Texas,  purporting  to  convoy  one-half 
of  the  league  and  labor  of  land,  and  authorizing  the  grantees  to  locate  and 
possess  it  and  the  land  officers  to  issue  the  necessary  title  papers  to  the 
grantees,  transferred  to  the  grantees  the  head  right  of  the  grantor,  though 
not  then  evidenced  by  a  certificate,  and  not  located  upon  any  specific  pub- 
lic land. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  §  579;  Dec. 
Dig.  «=>178(1).] 

2.  Public  Lands  «=»178(1>— Transfeb  of  Headbioht  befobe  Issuance  of  Ceb- 

tifigate. 

The  transfer  did  not,  before  location,  give  the  transferee  any  interest, 
legal  or  equitable,  in  the  land  not  then  located,  but  merely  gave  a  right  to 
have  the  grantor  locate  and  patent  the  lands  for  their  benefit,  or  to  accom- 
plish this  in  their  own  name  and  for  their  own  benefit,  and,  upon  location, 
the  right  to  an  interest  in  the  land,  either  legal  or  equitable,  depending 
upon  whether  the  patent  Issued  to  the  original  owner  of  the  headright,  the 
owner  and  his  assigns,  or  the  grantees  direct 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  {  579;  Dec. 
Dig.  «=>178(1).] 

3.  Public  Lands  ^=»178(1)— Tbansfeb  of  Headbioht  befobe  Issuance  of  Cer- 

TIFIGATE. 

The  right  of  a  grantee  under  a  conveyance  by  a  colonist,  entitled  under 
the  laws  of  Texas  to  a  league  and  labor  of  land,  to  locate  such  land  or  have 
it  located  by  the  grantor  for  his  benefit,  was  not  a  legal  interest  in  land, 
whether  in  Texas  the  common-law  distinctions  between  law  and  equity 
were  then  recognized  or  not,  and  the  grantee  named  in  a  subsequent  con- 
veyance by  the  same  grantor  acquired  no  greater  interest,  even  though  a 
certificate  had  then  been  issued ;   the  land  not  having  been  located. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §  579;  Dec. 
Dig.  «=>178(l).l 

4.  Public  Lands  ^=»178(1)— Tranbfeb  of  Headbioht  befobe  Issuance  of  Ceb- 

TIFICATE. 

As  between  the  grantees  named  in  two  conveyances  by  the  owner  of  a 
headright  under  the  laws  of  Texas,  those  to  whom  it  was  first  conveyed 

^s»For  other  casoB  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  DigesU  &  Indexes 
•  Rehearing  denied  May  20, 1916. 
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In  point  of  time  had  the  prior  right,  especially  where  the  second  grantee  was 
charged  with  knowledge  of  the  first  conveyance  by  being  a  grantee  In  both 
conveyances. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  |  579 ;  Dec. 
Dig.  <8=»178(1).] 

5.  Limitation  or  Actions  ^=»44(t)— Accrual  of  Right  op  Action. 

As  the  conveyance  of  a  league  and  labor  of  land  which  the  grantor  was 
entitled  to  locate  under  the  laws  of  Texas  vested  in  the  grantee  no  Inter- 
est In  the  land  prior  to  Its  location,  the  making  and  recording  of  a  subse- 
quent conveyance  by  the  grantor  was  a  repudiation  of  the  first  convey- 
ance, and  gave  the  grantee  claiming  under  the  first  conveyance  notice  of 
the  repudiation,  and  sufficed  to  start  the  running  of  limitation  or  to  fix 
the  time  from  which  the  staleness  of  the  claim  under  the  first  conveyance 
was  to  be  reckoned;  and,  while  the  grantee  under  the  first  conveyance 
could  have  proceeded  against  the  grantors  or  the  grantees  under  the  second 
conveyance,  If  vested  with  a  legal  title,  for  a  specific  performance  of  the 
trust,  such  right  could  only  be  enforced  before  the  claim  became  stale,  dat- 
ing from  the  second  conveyance. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§  220, 
223,  224;    Dec.  Dig.  <8=»44(1).] 

6.  Tbespass  to  Try  Title  ^=»25— Equitable  Defenses— Laches  ob  Staix- 

NESS. 

As  under  the  Texas  procedure  the  defendant  in  trespass  to  try  title  may 
interpose  an  equitable  title  or  defense,  a  defendant  takes  this  privilege  or- 
dinarily given  only  to  those  coming  into  equity,  with  the  burdens  incident 
thereto  in  a  court  of  equity,  and  all  defenses  available  in  equity  against 
such  equitable  title  may  be  set  up,  and  hence  the  doctrine  of  laches  or 
staleness  is  available  as  against  an  equitable  title  Interposed  as  a  defense 
by  a  defendant  in  possession. 

[Ed.  Note.— For  other  cases,  see  Trespass  to  Try  Title,  Cent  Dig.  §§  30, 
31 ;  Dec.  Dig.  C=»25.] 

7.  Trespass  to  Try  Title  ^=s>25 — Stale  Claims — Transfer  of  Headbioht. 

Where  the  transfer  of  a  headright  was  repudiated  by  the  grantor  in  1838 
by  making  a  second  conveyance  to  other  parties  and  no  claim  was  asserted 
under  the  first  conveyance  for  over  60  years,  during  all  of  which  j)eriod 
there  was  some  assertion  of  claim  under  the  second  conveyance,  the  claim 
under  the  first  conveyance  had  become  stale. 

[Ed.  Note.-— For  other  cases,  see  Trespass  to  Try  Title,  Cent  Dig.  §§  30, 
31;   Dec.  Dig.  <S=»25.1 

8.  Trial  ^=>253(3)— Instructions— Equitable  Defenses— Laches  ob  Stale- 

ness. 

Where,  in  trespass  to  try  title,  defendant  pleaded  an  equitable  claim  or 
title,  to  defeat  which  plalntifiP  relied  upon  laches  or  staleness,  and  the  proof 
showed  the  staleness  of  the  claim,  the  court  should  either  have  entertained 
the  defense  of  staleness  and  decided  it  or  submitted  the  Issue  to  the  jury 
with  proper  Instructions,  Instead  of  ignoring  such  defense  in  submitting 
the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dl«.  §  616;  Dea  Dig.  «=» 
253(3).] 

9.  Trespass  to  Try  Title  €=»11 — Claim  of  Title  under  Different  Sources. 

In  trespass  to  try  title,  defendant's  claim  of  an  interest  in  the  land  un- 
der the  same  title  under  which  plalntiflF  claimed  did  not  preclude  It  from 
also  claiming  under  a  different  title,  if  established  as  the  paramount  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to  Try  Title,  Cent  Dig.  §  14 ; 
Dec.  Dig.  <S=»11.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas ;  Waller  T.  Burns,  Judge. 

C=>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  iDdexea 
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Trespass  to  try  title  by  B.  F.  Moore  against  the  Foster  Lumber 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

W.  D.  Gordon,  of  Beaumont,  Tex.,  and  D.  F.  Rowe,  of  Houston, 
Tex.,  for  plaintiff  in  error. 

Sam  Streetman  and  Newton  C.  Abbott,  both  of  Houston,  Tex.,  for 
defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge.  This  was  an  action  of  trespass  to  try  ti- 
tles, brought  by  plaintiff  in  error  against  the  defendant  in  error,  to 
recover  429  acres  of  land  out  of  the  John  W.  Asbury  league  and  labor 
in  Harris  county,  Tex.  The  defendant  denied  plaintiff's  title,  pleaded 
title  in  itself,  and  also  adverse  possession  of  the  land  sued  for  under 
title  and  color  of  title  for  more  than  3  years  prior  to  the  institution 
of  the  suit.  The  plaintiff  replied,  to  the  defendant's  assertion  of  title 
in  it,  that  such  title,  if  it  ever  existed,  was  barred  by  the  statute  of 
limitation  of  10  years,  and  was  a  stale  claim ;  and  also  denied  the 
defendant's  alleged  adverse  possession  of  3  years. 

Title  to  the  land  was  originally  in  the  Republic  of  Texas.  One 
John  W.  Asbury  was  a  colonist  in  that  republic  in  1835,  and  by  the 
Constitution  of  Texas  of  1836,  by  virtue  of  that  fact,  became  entitled 
to  a  league  and  labor  of  public  land  in  the  republic.  On  July  20,  1837, 
Asbury  and  wife  executed  to  Isaac  Batterson,  G.  W.  Scott,  William 
H.  Scott,  and  James  S.  Holman  an  instrument,  purporting  to  convey 
to  Batterson  one-half  and  to  the  other  grantees  the  remaining  one- 
half  of  the  league  and  labor  of  land  to  which  he  was  entitled  as  a 
colonist,  authorizing  the  grantees  to  locate  it  and  enter  upon  and  pos- 
sess it  when  located,  and  authorizing  the  land  officers  to  issue  to  the 
grantees  the  necessary  title  papers.  At  the  time  this  instrument  was 
executed,  no  certificate  had  been  issued  by  the  Republic  of  Texas  for 
the  league  and  labor  of  land  to  Asbury,  nor  had  his  claim  been  lo- 
cated on  any  specific  public  land.  The  instrument  was  recorded  May 
17,  1838.  On  March  20,  1838,  Asbury  executed  to  James  S.  Holman 
and  G.  W.  Scott  an  instrument,  similarly  worded,  purporting  to  con- 
vey to  them  jointly  one-half  of  the  league  and  labor  of  land  to  which 
he  was  entitled  as  a  colonist.  This  instrument  was  recorded  March 
21,  1838.  On  March  20,  1838,  a  certificate  was  issued  to  Asbury  by 
the  proper  land  officers  of  the  republic  for  the  league  and  labor  of 
land,  to  which  he  was  entitled,  containing  the  legal  conditions  ^s  to 
payments.  On  September  4,  1839,  a  receipt  was  issued  to  Asbury  for 
the  required  payments.  On  September  21,  1838,  or  1839,  the  cer- 
tificate was  located  on  the  land,  a  part  of  which  is  the  land  in  contro- 
versy, upon  a  survey  purporting  to  have  been  made  for  Asbury,  by 
the  proper  land  officers.  On  the  16th  day  of  January,  1846,  a  pat- 
ent was  issued  by  the  Republic  of  Texas,  presumably  to  John  W.  As- 
bury, for  the  league  and  labor  of  land,  a  part  of  which  is  here  in  con- 
troversy, but  whether  or  not  it  ran  to  his  assigns  is  not  disclosed  by 
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the  record.  This  completes  the  history  of  the  land  so  far  as  the  pro- 
ceedings of  the  land  office  of  the  republic  relate  to  it. 

The  plaintiff  claims  as  grantee  of  one  of  two  residuary  devisees  of 
G.  W.  Scott.  The  defendant  claims  under  the  other  of  the  two  residu- 
ary devisees  of  G.  W.  Scott,  a  claim  not  hostile  to  the  plaintiff,  but 
also  claims  in  hostility  to  the  plaintiff  by  virtue  of  quitclaim  deeds, 
executed  by  the  two  heirs  of  W.  H.  Scott,  one  of  the  three  grantees 
of  the  first  conveyance  of  the  headright  made  by  Asbury  in  1837. 
The  second  Conveyance  made  by  Asbury  of  his  headright  in  1838 
omitted  W.  H.  Scott's  name  as  a  grantee,  and  conveyed  the  entire 
half  interest  to  G.  W.  Scott  and  Holman. 

The  determination  of  the  record  title  to  the  land  depends  upon 
whether  W.  H.  Scott  or  his  heirs  or  their  grantees  had  any  interest 
in  the  land  involved  at  the  time  of  the  institution  of  the  suit;  and 
this  presents  the  questions  as  to  whether  W.  H.  Scott's  title  under 
Asbury's  first  conveyance  of  the  headright  should  prevail  over  that 
of  G.  W.  Scott,  acquired  by  Asbury's  second  conveyance  thereof,  and, 
if  so,  whether  the  W.  H.  Scott  title  had,  at  the  time  this  suit  was 
brought,  become  a  stale  claim  for  lack  of  earlier  assertion.  Under 
the  Texas  land  laws,  the  owner  of  a  headright  could  sell  his  right  by 
verbal  or  written  contract,  and  in  advance  of  the  issue  to  him  of  the 
certificate  evidencing  his  right  or  of  the  location  of  tht  land.  The 
subsequent  issuance  of  the  certificate,  location  of  the  land,  and  issu- 
ance of  a  patent,  though  in  the  name  of  the  colonist,  inured  to  the 
benefit  of  the  grantee,  for  whom  the  colonist  then  held  the  legal  title 
to  the  land  located. 

[1,2]  It  follows  that  the  instrument,  executed  July  20,  1837,  by 
Asbury  to  W.  H.  Scott  and  others  was  adequate  to  transfer  to  the 
grantees  the  headright  of  the  grantor,  though  it  was  not  then  evi- 
denced by  a  certificate  and  was  not  located  upon  any  specific  public 
land.  This,  however,  was  only  a  right  to  a  league  and  labor  of  land 
somewhere  in  the  public  domain  of  the  Republic  of  Texas.  It  is  clear 
that  before  location,  neither  the  original  owner  of  the  headright  nor 
his  transferee  could  be  said  to  have  any  interest,  either  legal  or  equita- 
ble, in  land  not  then  located.  A  right  to  select  land  from  the  public 
domain  is  to  be  distinguished  from  an  interest  acquired  in  specific 
land,  when  selected.  It  is  manifestly  impossible  to  predicate  owner- 
ship, either  legal  or  equitable,  in  unknown  lands,  to  be  segregated  from 
the  public  domain  at  some  future  time.  The  most  that  can  be  said  of 
a  right  acquired  before  location  is  that  it  availed  to  confer  an  interest, 
upon  location,  either  legal  or  equitable,  depending  upon  whether  pat- 
ent issued  to  the  original  owner  of  the  right  on  the  one  hand,  or  to  the 
owner  and  his  assigns  or  the  grantee  direct  on  the  other  hand. 

[3,  4]  It  seems  clear  that  W.  H.  Scott,  by  virtue  of  the  conveyance 
of  July  20,  1837,  acquired  no  interest,  either  legal  or  equitable,  in  the 
lands  afterward  selected,  until  they  were,  in  fact,  located  in  Septem- 
ber, 1838,  or  1839.  His  only  right,  theretofore,  under  the  instru- 
ment was  either  to  have  Asbiuy  locate  and  patent  lands  for  his  bene- 
fit, or  to  accomplish  this  in  his  own  name  and  for  his  own  benefit 
This  right  was  not  a  legal  interest  in  land,  whether  the  Republic  of 
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Texas  recognized,  prior  to  1840,  the  common-law  distinctions  of  law 
and  equity  or  not.  So  that,  on  March  20,  1838,  when  Asbiuy  executed 
the  second  conveyance,  which  omitted  W.  H.  Scott  as  one  of  the  gran- 
tees of  his  headright,  W.  H.  Scott  had  no  legal  interest  in  the  land,' 
upon  whidi  the  certificate  might  thereafter  be  located.  It  is  true  that 
the  grantees,  named  in  the  second  conveyance  of  the  headright,  ac- 
quired no  greater  interest  thereby,  since  the  second  conveyance  was 
in  identical  language  in  legal  effect,  and  this  would  be  true  whether 
the  certificate,  which  was  issued  to  Asbury  the  same  date,  be  con- 
strued as  having  been  issued  to  him  before  or  after  the  second  con- 
veyance was  executed  by  him,  for  there  was  no  location  of  the  cer- 
tificate at  that  date,  nor  until  September,  1838,  or  1839.  Neither  W. 
H.  Scott  nor  G.  W.  Scott  acquired  any  legal  or  equitable  interest  in 
the  land  until  it  was  surveyed  in  September,  1838,  or  1839.  As  be- 
tween the  two  grantees,  each  having  received  from  Asbury  the  same 
right  in  his  headright,  the  first  to  whom  it  was  conveyed  in  point  of 
time  would  have  the  prior  right,  especially  where,  as  in  this  case,  the 
second  grantee  was  charged  with  knowledge  of  the  first  conveyance, 
by  being  a  grantee  in  it,  as  well  as  in  the  second.  Johnson  v.  Newman, 
43  Tex.  639. 

If  the  title  depended  alone  upon  the  status  as  of  the  time  immediate- 
ly subsequent  to  the  execution  of  the  second  conveyance  by  Asbury, 
our  conclusion  would  be  that  the  defendant's  predecessor  in  title  be- 
came invested  with  either  the  legal  or  equitable  title  to  the  land  upon 
the  subsequent  location  of  the  land  and  issuance  of  the  patent  to  As- 
bury, depending  upon  whether  or  not  the  patent  ran  to  his  assigns. 

[5]  However,  the  making  of  the  second  conveyance  by  Asburj'  of 
his  headright,  omitting  W.  H.  Scott  as  grantee,  is  to  be  held,  in  the 
light  of  the  decisions  of  the  Texas  courts,  to  have  been  a  repudiation 
of  his  original  transfer  to  W.  H.  Scott;  no  interest  in  the  land  itself 
having,  at  that  time,  vested  in  W.  H.  Scott,  so  as  to  make  repudiation 
by  him  legally  impossible.  The  placing  of  the  second  conveyance  by 
Asbury  on  record,  the  day  succeeding  its  execution,  was  notice  to  W. 
H.  Scott  that  Asbury  had  repudiated  any  trust  relation  arising  between 
them  by  virtue  of  the  first  conveyance,  and  sufficed  to  start  the  run- 
ning of  the  statute  of  limitation  or  to  fix  the  time  from  which  the 
staleness  of  the  claim  under  the  W.  H.  Scott  title  was  to  be  reckoned. 
Abemathy  v.  Stone,  81  Tex.  433,  16  S.  W.  1102;  Chamberlain  v. 
Boon,  74  Tex.  659,  12  S.  W.  727;  Johnson  v.  Newman,  43  Tex.  629. 
In  view  of  this  repudiation  by  Asbury,  his  subsequent  acts  in  having 
the  certificate  issued  to  him,  the  lands  located  and  the  patent  issued 
are  to  be  construed  as  having  been  done,  not  in  the  interest  of  W.  H. 
Scott,  but  in  that  of  the  subsequent  grantees  of  the  headright  under 
the  second  conveyance.  And  while  it  is  true  that  W.  H.  Scott  could 
have  proceeded  against  Asbury  or  against  the  grantees  under  the  sec- 
ond conveyance,  if  vested  with  a  legal  title,  for  a  specific  performance 
of  the  trust  he  had  wrongfully  repudiated  by  making  the  second  con- 
veyance, yet  such  a  right  could  only  be  enforced  before  the  claim  had 
become  stale,  dating  its  inception  and  accrual  from  the  date  of  the 
repudiation  efifected  by  the  second  conveyance  of  the  headright  by 
145C.C.A.— 13 
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Asbury.  If  therie  was  no  assertion  of  the  right  to  enforce  the  repu- 
diated trust  either  against  Asbury  or  against  his  subsequent  grantee, 
until  the  claim  had  become  stale,  then,  at  that  time,  at  least,  Asbury 
and  his  heirs,  if  the  patent  ran  to  him  alone,  would  be  considered  as 
holding  in  trust  the  legal  title  for  his  subsequent  grantee;  or,  if  it 
ran  to  him  and  his  assigns,  the  legal  title,  from  that  time  on,  would 
be  in  the  subsequent  grantee  of  the  headright  or  his  privies.  Indeed 
it  seerris  to  be  a  rule  of  property  in  Texas  that  the  legal  title  to  land 
on  which  a  certificate  is  located  vests,  immediately  upon  location  and 
issuance  of  patent,  in  the  then  beneficial  owner  of  the  certificate, 
whether  he  acquired  it  by  verbal  or  written  transfer,  and  without  re- 
spect to  the  rules  governing  the  technical  devolution  of  legal  title. 

[8]  It  is  said,  however,  that  the  principle  of  staleness  of  claim  is 
not  available  as  against  one  in  the  position  of  a  defendant  in  an  ac- 
tion of  trespass  to  try  titles,  who  is  in  possession  of  the  land  sued 
for,  and  who  is  asking  no  affirmative  relief.  However,  we  are  of  the 
opinion  that  the  defendant  was  in  the  equivalent  situation  of  a  holder 
of  an  equity,  asking  affirmative  relief,  though  it  was  in  possession  and 
defending.  Under  the  Texas  procedure,  the  defendant  is  permitted 
to  interpose  an  equitable  title  or  defense,  in  an  action  in  trespass  to 
try  titles.  At  common  law  the  holder  of  an  equitable  title  was  not 
accorded  this  privilege,  but  was  required  to  resort  to  a  court  of  equity 
to  establish  his  equity,  and  to  restrain  the  suit  at  law,  in  which  the 
legal  title  would  otherwise  have  prevailed.  The  Texas  procedure, 
permitting  the  equitable  defense  to  be  interposed  in  the  action  at  law, 
relieves  the  defendant  of  the  necessity  of  resorting  to  equity  for  afiirm- 
ative  relief,  its  purpose  being  to  avoid  circuity  of  action ;  but  it  cannot 
have  been  intended  to  aflect  the  substantive  relative  rights  of  the  con- 
tending parties.  As  the  defendant  in  the  action  bf  trespass  to  try  ti- 
tles, under  the  Texas  practice,  is  accorded  privileges  ordinarily  only 
given  those  who  go  into  equity,  it  should  follow  that  the  defendant 
should  receive  such  privileges  only  with  the  burden  incident  thereto 
in  a  court  of  equity,  and  that  all  defenses  which  would  be  encountered 
in  a  court  of  equity  in  an  effort  to  establish  the  equitable  as  against 
the  legal  title  should  obtain  in  a  forum  which  was  made  the  equiva- 
lent of  a  court  of  equity,  by  having  conferred  upon  it  jurisdiction  to 
entertain  equitable  titles  and  defenses.  This  was,  in  effect,  the  hold- 
ing of  the  Supreme  Court  of  Texas  in  the  case  of  Robertson  v.  Du 
Bose,  76  Tex.  8,  13  S.  W.  300.  That  was  an  action  in  trespass  to  try 
titles.  The  defendant  relied  upon  an  equitable  title.  The  plaintiff 
pleaded  that  the  claim  based  on  the  defendant's  equity  was  stale.  The 
court  entertained  the  counter  defense,  based  on  the  alleged  staleness 
of  the  asserted  equitable  title,  determining  that,  as  there  had  been  no 
repudiation  of  the  equity  by  the  holder  of  the  legal  title,  until  shortly 
before  the  defense  based  on  it  was  interposed,  the  claim  was,  in  point 
of  fact,  not  stale.    The  court  said : 

"The  objection  that  the  claim  of  defendant  was  stale  was  not  a  good 
ground  for  excluding  the  instrument  from  the  jury  as  evidence.  The  same 
objection  was  more  appropriately  raised  by  the  pleadings  and  by  charges  re- 
quested by  appellant  and  refused  by  the  court." 
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In  overruling  the  defense  of  staleness,  the  court  said : 

"There  being  no  repudiation  of  the  trust  until  this  sale,  we  think  the  doc- 
trine of  laches,  or  stale  claim,  had  no  application  until  then,  and  even  then 
the  nature  of  the  transaction  was  not  such  as  to  address  itself  to  the  favorable 
consideration  of  a  court  of  equity,  to  which  the  pleading  and  charges  under 
consideration  are  addressed." 

From  this  it  is  clear  that  the  doctrine  of  laches  or  staleness  is  avail- 
able, when  established  by  the  facts,  in  an  action  of  trespass  to  try  titles 
in  a  Texas  court,  as  against  an  equitable  title,  interposed  as  a  defense 
to  the  action.  The  cases  of  Cox  v.  Bray,  28  Tex.  247,  and  Johnson 
V.  Newman,  43  Tex.  639,  contain  expressions  in  conflict,  but  we  ad- 
here to  the  later  expression  of  the  court  in  the  case  quoted  from. 

[7]  The  evidence  in  this  case  showed  without  conflict  a  repudiation 
by  Asbury,  who  was  the  original  owner  of  the  headright,  of  his  con- 
veyance of  July  20,  1837,  to  W.  H.  Scott  of  an  interest  in  it,  accom- 
plished by  his  second  conveyance  of  March  20,  1838,  to  G.  W.  Scott 
and  Holman  alone.  No  claim  was  asserted  by  W.  H.  Scott  or  his 
heirs  to  the  lands  from  that  date  until  his  heirs  conveyed  to  Simpson 
in  1899.  Possession  was  first  taken  by  defendant  only  a  short  time 
before  this  suit  was  brought.  The  time  in  which  a  claim  becomes  stale  ^ 
in  Texas  is,  by  analogy  to  its  statute  of  limitation,  a  period  of  10  years. 
Chamberlain  v.  Boon,  74  Tex.  659,  12  S.  W.  727.  In  this  case,  a 
period  of  60  years  or  more  elapsed  from  the  date  of  repudiation  to 
the  first  assertion  of  claim  by  the  heirs  of  the  first  grantee  of  the  head- 
right.  There  was  at  least  some  assertion  of  claini  under  the  G.  W. 
Scott  title  during  all  that  period.  Upon  the  undisputed  facts  in  the 
record,  we  think  the  claim  under  the  W.  H.  Scott  title  had  become 
stale  by  the  failure  to  assert  it,  during  this  long  period  of  time,  before 
possession  was  taken  or  ownership  exercised  under  it. 

[8]  In  view  of  the  undisputed  character  of  the  proof  upon  the  issue 
of  staleness  of  claim,  it  seems  unimportant  to  decide  whether  the  de- 
fense of  laches,  or  staleness  of  claim,  interposed  in  an  action  of  tres- 
pass to  try  titles,  is  addressed  to  the  judge  as  a  court  of  equity,  as 
intimated  in  the  last-quoted  excerpt  from  the  case  of  Robertson  v.  Du 
Bose,  supra,  or  is  to  be  tried  by  the  jury  like  other  issues  of  fact. 

In  this  case  the  District  Judge  charged  the  jury  that  the  title  to  the 
lands  in  controversy  was  in  the  defendant  by  virtue  of  the  conveyance 
of  an  interest  in  the  headright  by  Asbury  to  W.  H.  Scott  on  July  20, 
1837,  unless  the  jury  should  find  that  W.  H.  Scott  subsequently  con- 
veyed his  interest  in  the  headright  to  G.  W.  Scott.  The  plaintiflF  ex- 
cepted to  this  part  of  the  charge,  upon  the  ground,  among  others,  that 
it  ignored  the  defense  of  staleness  of  claim  as  against  the  claim  under 
the  conveyance  of  July  20,  1837,  and  assigns  error  here,  based  on  this 
exception.  We  think  the  court  below  should  either  have  entertained 
the  defense  of  staleness  of  claim  itself  and  decided  it,  or  have  submitted 
the  issue,  presented  by  it,  to  the  jury,  with  proper  instructions,  for 
them  to  determine. 

[i]  As  the  defendant  connected  itself  with  the  outstanding  title  al- 
leged to  have  been  in  W.  H.  Scott  and  his  privies,  we  do  not  think 
that  it  would  have  been  precluded  from  relying  upon  that  title,  by  rea- 
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son  of  Its  also  claiming  an  interest  through  the  G.  W.  Scott  title,  if  the 
former  had  been  established  as  the  paramount  title. 

The  judgment  is  reversed,  and  remanded  for  further  proceedings 
in  conformity  to  this  opinion. 


(231  Ted.  8)  ' 

WHEELER  et  al.  v.  CITY  AND  COUNTY  OF  DENVER  et  siL* 
(Circuit  Court  of  Appeals,  Eighth  Circuit     February  10,  1916.) 

No.  4286. 

1.  MUNICIPAI,   COBPOBATIONS   ^=»931 — BOND    ISSUES — VALIDITY — ^APPLICATIOlf 

OF  Chaster. 

Denver  Charter,  §  264a,  as  amended  in  1910,  relative  to  the  purchase 
or  construction  of  a  waterworks  system  and  the  Issuance  of  bonds  for 
that  purpose,  provides  that  nothing  in  the  preceding  sections  or  in  the 
charter,  except  as  therein  specifically  provided,  shall  apply  to  the  ac^ 
quisition  or  operation  of  a  waterworks,  and  that  any  provisions  of  the 
charter  in  conflict  therewith  are  thereby  repealed.  Held,  that  the  validi- 
ty of  bonds  issued  thereunder  must  be  determined  from  that  section 
alone,  especially  as  the  electors  knew  of  existing  trouble  between  the 
municipality  and  a  water  company,  and  in  amending  the  charter  legis- 
lated particularly  with  reference  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1944-1947;    Dec.  Dig.  <g=>931.] 

2.  Municipal   Corpobations  <&=>931 — ^Issuance  of  Bonds — Submission  to 

Vote — Operation  and  Effect. 

Denver  Charter,  §  264a.  as  amended  in  1910,  created  a  public  utilities 
commission,  authorized  the  creation  of  an  indebtedness  In  the  sum  of 
$8,000,000  to  provide  a  municipal  water  plant,  such  indebtedness  to  be 
evidenced  by  bonds,  and  provided  that,  if  a  water  company  did  not 
take  advantage  of  its  provisions  as  to  selling  its  system  to  the  city,  then 
at  a  special  election  to  be  held  as  therein  stated  there  should  be  sub- 
mitted to  the  taxpaylng  electors  the  question  of  Issuing  $8,000,000  In 
bonds  for  the  construction  of  a  new  municipal  water  plant.  Held,  that 
bonds  authorized  at  such  an  election  are  not  void  because  of  the  fact  that 
a  complete  system  of  waterworks  cannot  be  constructed  for  $S,000.0J0, 
as  there  is  no  provision  in  the  charter  prohibiting  the  issuance  of  the 
bonds  unless  a  complete  system  can  be  built  with  the  proceeds,  and, 
while  it  would  be  unwise  for  the  commission  to  start  the  construction  of 
the  system  under  the  circumstances  without  obtaining  authority  from  the 
voters  for  the  issuance  of  additional  bonds,  the  courts  possess  only  judi- 
cial power,  and  may  not  correct  unwise  legislation  or  unwise  official 
action. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f§ 
1944-1947 ;  Dec.  Dig.  <g=>931.] 

3.  Municipal  Corporations  ^=»931 — Issuance  op  Bonds — Submission  to 

Vote — Charter  Provisions. 

Denver  Charter,  §  264a,  as  amended  May  17,  1910,  creates  a  public 
utilities  commission,  gives  it  all  the  powers  of  the  municipality  in  the 
matter  of  constructing,  purchasing,  condemning,  and  acquiring  a  water 
plant  or  system,  authorizes  the  creation  of  an  indebtedness  in  the  sum  of 
$8,000,000  to  provide  such  system,  when  authorized  by  a  vote  of  the  tax- 
paying  electors,  and  provides  that  if  a  water  company,  on  or  before  July 
1,  1910,  shall  place  a  deed  of  its  property  in  escrow,  with  a  direction  to 
deliver  it  to  the  commission  in  exchange  for  $7,000,000  of  bonds,  the  com- 
mission shall  file  its  acceptance,  and  at  a  special  election  to  be  held  on 
the  first  Tuesday  in  September,  1910,  there  shall  be  submitted  the  ques- 
tion of  issuing  $8,000,000  in  bonds  for  the  purchase  and  repair  of  such 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
*  Rehearing  denied  May  16, 1916. 
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system,  and  that  if  the  water  company  fails  to  comply  therewith  there 
shall  be  submitted  at  such  election  the  question  of  issuing  such  bonds,  to 
be  sold  or  used  for  the  construction  of  a  new  municipal  water  plant.  A 
subsequent  paragraph  provides  that  the  commission,  immediately  upon 
Its  election,  in  case  the  water  company  has  not  accepted  the  $7,000,000  in 
bonds,  shall  make  a  careful  investigation  of  the  value  of  such  plant,  and 
a  careful  estimate  of  the  cost  of  constructing  a  new  water  system,  and 
may  submit  an  alternative  proposition  at  such  election  for  the  Issuance 
of  bonds  in  such  sum  as  it  may  deem  advisable  for  the  acquisition  or  con- 
struction of  a  water  plant  in  any  of  the  ways  within  its  powers.  Held, 
that  it  was  discretionary  with  the  commission  whether  it  would  follow 
this  last  paragraph,  or  the  preceding  one,  and  its  failure  to  act  under  the 
last-mentioned  paragraph  did  not  invalidate  bonds  authorized  at  an  elec- 
tion at  which  the  question  of  issuing  $8,000,000  in  bonds  for  the  construc- 
tion of  a  new  system  was  submitted,  especially  as  the  time  between  July 
1st  and  the  date  of  the  election  was  entirely  insufficient  for  a  careful 
investigation  of  the  value  of  the  existing  plant  and  the  cost  of  a  new 
system. 

[Ed.  Note. — For  other  cases,  see  lifnnicipal  Corporations,  Cent  Dig.  {i 
11M4-1947 ;   Dec.  Dig.  <8=>931.] 

4.  MuNiciPAi.  Corporations  «=>918(1)— Issuance  op  Bonds — Submission  to 

Vote — Charter  Provisions. 

As  the  charter  authorized  the  creation  of  an  indebtedness  to  provide  a 
municipal  water  plant  upon  a  vote  of  the  taxpaying  electors,  and  provided 
that  the  question  actually  submitted  should  be  submitted,  the  failure 
of  the  commission  to  ascertain  the  probable  cost  of  such  system  prior 
to  the  special  election  did  not  render  the  vote  nugatory. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1919;   Dec.  Dig.  <S=»918(1).] 

5.  Municipal  Corporations  ^=»918(1) — Issuance  of  Bonds — Submission  to 

Vote — Charter  Provisions. 

It  was  sufficient  to  submit  to  the  taxpaying  electors  the  question  which 
the  law  required  to  be  submitted,  and  the  commiteion's  failure  to  fix  the 
date,  form,  and  maturity  of  the  bonds,  as  authorized  by  the  charter, 
prior  to  the  special  election,  did  not  affect  the  validity  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1919;   Dea  Dig.  <8=>918(1).] 

6.  MvNiciPAL  Corporations  ^=:»918(1) — Issuance  of  Bonds — Submission  to 

Vote — Charter  Provisions. 

The  bonds  were  not  void  because  of  the  commission's  failure  to  state 
in  the  proposition  submitted  to  a  vote  how  it  proposed  to  create  a  sinking 
fund  for  the  payment  of  the  principal  and  interest  on  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  $ 
1919;   Dec.  Dig.  <8=>918(1).] 

7.  Municipal  Corporations  ^=»918<1)— Issuance  of  Bonds — Submission  to 

Vote — Charter  Provisions. 

An  ordinance  of  the  city  of  Denver  provided  for  a  tax  sufficient  to 
pay  the  annual  Interest  on  bonds  authorized  to  be  issued  for  the  purpose 
of  constructing  a  waterworks  and  to  provide  a  sinking  fund  to  extinguish 
the  principal  at  maturity,  and  further  provided  that  when  the  plant 
should  have  been  constructed  so  much  of  the  revenue  as  was  not  needed 
for  the  operation  and  maintenance  of  the  plant  should  be  paid  into  the 
sinking  fund,  and  that  no  part  of  the  levy  should  be  utilized  in  the  ex- 
tinguishment of  principal  and  interest  until  such  revenues  were  exhausted. 
It  was  contended  that  the  law  only  authorized  the  public  utilities  ccnn- 
mission  to  provide  for  a  sinking  fund  to  be  created  out  of  the  net  earn- 
ings of  the  water  plant    Held,  th&t  the  bonds  were  not  invalid  merely 
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because  tbe  commission  and  council  made  a  provision  for  a  sinking  fnnd 
that  might  not  have  been  necessary. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent  Dig.  | 
1910;   Dec.  Dig.  <g=»918(l).] 

S,  Municipal   Corporations  ^=»920 — ^Issuance  of  Bonds — Submission  to 
Vote — Charter  Provisions. 

Denver  Charter,  {  2r4a,  as  amended  in  1910,  authorizes  the  creation 
of  an  indebtedness  in  the  sum  of  $8,000,000  to  provide  a  municipal  water 
plant,  such  indebtedness  to  be  evidenced  by  bonds  maturing  at  such 
times  as  may  be  prescribed  by  the  public  utilities  commission,  thereby 
created,  and  provides  that  such  bonds  may  be  called  for  redemption  and 
redeemed  by  the  commission  as  provided  in  another  section.  Held,  that 
this  provision  as  to  redemption  does  not  deprive  the  commission  of  au- 
thority, in  determining  when  the  .bonds  shall  mature,  to  determine  that 
they  shall  be  straight  30-year  bonds. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
1930,  1931;    Dec.  Dig.  <S=»920.] 

9.  Municipal  Corporations  «=»918(1) — Issuance  of  Bonds — Submission  to 

Vote — Charter  Provisions. 

The  failure  of  the  commission  to  determine  whether  the  bonds  were  to 
be  straight  30-year  bonds  or  call  bonds  prior  to  the  election,  and  to  in- 
form the  taxpayers  thereof  before  the  submission  to  them  of  the  question 
of  issuing  such  bonds,  did  not  invalidate  the  bonds,  as  it  was  sufficient 
to  do  what  the  law  commanded,  and  the  law  did  not  require  that  the 
taxpayers  be  informed  whether  the  bonds  would  be  straight  bonds  or 
call  bonds. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1919;    Dec  Dig.  <@=>918(l).l 

10.  Trial  ^==>56 — Reception  of  Evidence — Cumulative  Evidence. 

It  was  not  error  to  exclude  evidence  which  was  merely  cumulative,  be- 
cause the  record  already  showed  the  facts  desired  to  be  proved. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent.  Dig.  {§  131,  132;  Dec. 
Dig.  <®=>56.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;    Robert  E.  Lewis,  Judge. 

Suit  by  Clara  A.  W^heeler  and  another  against  the  City  and  County 
of  Denver  and  others.  From  a  decree  dismissing  the  bill,  complainants 
appeal.    Affirmed. 

The  bill  in  this  case  was  filed  by  appellants  June  21,  1911,  In  behalf  of  them- 
selves and  all  other  taxpayers  of  the  city  and  county  of  Denver,  Colo.,  similar- 
ly situated,  who  might  come  in  and  contribute  to  the  expenses  of  the  action, 
for  the  purpose  of  having  $8,000,000  of  bonds  voted  by  the  taxpaylng  elector^ 
of  the  city  and  county  of  Denver  on  the  first  Tuesday  of  September.  1910,  de- 
clared null  and  void,  and  their  Issuance  by  the  public  utilities  commission  per- 
petually enjoined.  There  was  a  motion  made  by  appellees  to  dismiss  the  bill 
on  the  ground  that  it  did  not  involve  a  dispute  or  controversy  properly  with- 
in the  jurisdiction  of  the  court,  for  the  reason  that  the  parties  had  been  al- 
lusively joined  for  the  purpose  of  attempting  to  create  a  cause  cognizable  un- 
der the  laws  of  the  United  States.  The  motion  was  granted.  On  appeal  this 
decision  was  reversed.  Wheeler  v.  Denver,  229  U.  S.  342,  33  Sup.  Ct  842,  57 
L.  Ed.  1219. 

When  the  case  was  remanded  a  supplemental  bill  and  amendment  was  filed 
without  objection.  The  case  subsequently  came  on  for  trial,  and  counsel  for 
appellees  made  admissions  in  open  court  as  follows: 

'*We  admit  that  there  was  no  attempt  made  by  the  public  utilities  commis- 
sion to  comply  with  the  provisions  of  article  9  of  the  charter  in  existence 
prior  to  the  amendment  of  section  264a.    We  insist  that  section  264a  super- 
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seded  the  provisions  of  article  9  which  have  been  alleged  in  this  bill,  and  that 
all  our  proceedings  and  all  our  acts  were  taken  under  the  express  terms  and 
provisions  and  authority  of  section  26ia.  We  admit  that  we  did  not  submit 
at  the  election  in  September,  1910,  any  question,  or  cause  to  be  submitted  any 
question,  excepting  the  question  of  whether  or  not  the  taxpaying  electors 
wished  to  issue  i;^S,(X)0,000  of  bonds  for  the  puriH>se  of  constructing  an  Inde- 
pendent water  plant.  We  admit  that  there  was  no  special  report,  or  no  spe- 
cial investigation,  aside  from  the  general  investigation,  made  by  the  members 
of  the  utilities  commission  between  the  1st  day  of  July,  and  the  time  of  the 
enactment  of  the  ordinance  calling  the  special  election  or  prior  to  tlie  si)eclal 
election  in  September,  1910,  in  relation  to  the  valuation  of  the  plant  of  the 
Denver  Union  Water  Company,  or  in  respect  to  the  question  of  whether  or 
not  an  independent  plant  could  be  constructed  within  the  limits  of  the  bonds 
provided  and  authorized  by  section  264a." 

**We  further  are  willing  to  admit  that  the  utilities  commission  submitted 
no  alternative  proposition,  but  they  reported  to  the  election  commission  that 
there  was  no  alternative  proposition  to  be  submitted,  and  that  the  vote  was 
taken  without  the  submission  of  an  alternative  proposition,  insisting  that  the 
question  of  the  submission  of  an  alternative  proposition  lay  entirely  within 
the  discretion  of  the  public  utilities  commission.  We  take  the  position  that 
section  264a  covers  the  entire  matter,  and  we  admit  that  we  have  at  all  times 
acted  under,  and  particularly  with  reference  to  the  terms  and  provisions  of 
section  264a,  using  that  section  for  the  authority  of  the  public  utilities  com- 
mission, and  complying  in  all  respects  with  the  terms  of  that  section,  and 
that  we  have  not  acted  otherwise  than  under  it." 

**That  up  to  the  time  of  the  election  on  the  6th  day  of  September,  1910, 
there  was  nothing  in  the  minutes  or  records  of  the  public  utilities  commission 
showing  that  they  had  up  to  that  time  made  any  estimates,  or  made  any  plans, 
or  made  any  surveys,  or  taken  any  other  steps  toward  ascertaining  the  cost 
or  fixing  the  cost,  or  adopting  the  maximum  cost,  or  any  cost,  of  a  water 
plant  for  the  dty  of  Denver." 

Counsel  for  appellants  then  called  as  a  witness  John  R.  Freeman,  a  civil 
engineer,  whose  qualifications  to  testify  were  undoubted,  and  after  several 
questions  had  be^n  asked  him  which  he  was  not  permitted  to  answer,  coun- 
sel made  the  following  offers  of  proof: 

**We  now  desire  to  make  an  offer  of  proof  and  show  by  the  witness  now  on 
the  stand  that  he  has  made  a  careful  and  exhaustive  investigation  of  the  situ- 
ation in  the  city  of  Denver  and  of  the  available  water  supplies  for  the 
use  of  the  city  of  Denver  and  Its  inhabitants  for  domestic  supplies,  and 
that  his  examination  has  covered  a  period  of  several  years,  beginning  in 
1907,  and  during  the  present  year  has  brought  his  investigation  down  to 
date;  that  he  Is  familiar,  after  having  made  such  an  investigation,  with 
the  conditions,  and  the  situation  and  the  cost  of  the  installation  of  a  water 
plant  such  as  would  be  necessary  to  furnish  and  supply  the  city  of  Denver 
with  water  for  all  uses  and  purposes  for  all  the  inhabitants  of  the  city ;  and 
that  the  cost  of  such  a  plant,  as  is  required  by  the  terms  of  section  264a,  or 
any  adequate  reasonable  plant,  would  range  from  a  minimum  of  $15,000,000 
to  $20,000,000,  depending  on  whether  or  not  it  was  deemed  advisable  to  cross 
the  range  of  mountains  for  the  water  supply." 

"We  offer  to  prove  by  the  witness  now  on  the  stand,  further,  that  he  is  fa- 
miliar with  the  present  water  plant  now  furnishing  water  to  the  city  and 
county  of  Denver,  and  that  the  cost  of  duplicating  the  present  plant  would  be 
In  excess  of  $16,000,000. 

"And  we  offer  further  to  prove  by  this  witness  now  on  the  stand  that  the 
value  of  the  present  plant — Its  reasonable  present  value  is  approximately  $15,- 
000,000." 

"We  offer  further  to  prove  by  this  witness  now  on  the  stand  that  that  sys^ 
tem  of  waterworks  such  as  is  required  by  section  264a  that  would  be  a  prop- 
er and  satisfactory  system  cannot  be  built  for  $8,000,000." 

"We  offer  to  prove  that  such  a  plant  could  not  be  built  at  any  time  in  the 
year  1910,  nor  at  any  time  subsequent  to  1910,  nor  can  it  now  be  built,  for 
$8,000,000,  or  any  amount  less  than  $16,000,000." 

*'We  also  offer  to  prove  by  the  witness  now  on  the  stand  that  upon  per- 
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sonal  luTestlgation  there  are  no  available  reservoir  sites  witbln  a  reasonable 
distance  from  the  city  of  Denver  that  can  be  utilized  for  the  conservation  of 
a  water  supply  for  a  water  plant  for  the  dty  of  Denver  that  could  be  built 
for  any  reasonable  amount,  such  as  would  be  required  In  a  plant  to  cost  $8,- 
000,000.'* 

"We  oflTer  to  show  that  upon  a  personal  investigation  by  the  witness  now 
upon  the  stand  that  there  are  no  available  reservoir  sites  at  any  cost  what- 
ever that  could  be  used  for  a  plant  to  be  established  for  the  city  and  comity 
of  Denver." 

"We  also  offer  to  prove  that  it  is  financially  impossible  and  physically  im- 
possible to  acquire  a  water  supply  of  sufficient  volume  at  any  point  from 
the  other  side  of  the  range  of  mountains  for  use  in  the  city  of  Denver." 

"We  offer  to  show  by  this  witness  that,  upon  investigation  which  he  has 
made,  It  is  now  impossible  for  the  city  and  county  of  Denver  to  acquire  any 
independent  water  for  the  use  of  a  water  plant  for  the  city  and  county  of 
Denver,  or  a  new  water  plant  for  the  dty  and  county  of  Denver,  and  that 
such  waters  cannot  be  obtained  from  any  source  other  than  the  water  now 
owned  by  the  Denver  Union  Water  CJompany." 

"And  that  no  water  outside  of  the  watershed  of  the  Platte  rivw  can  be  ob- 
tained for  the  city  and  county  of  Denver." 

"And  that  the  water  of  the  Platte — watershed  of  the  Platte  river— has  been 
appropriated  several  times  over,  and  the  water  cannot  now  be  obtained  ex- 
cept at  prohibited  cost." 

"We  oflTer  to  show  by  the  witness  that  it  would  cost  to  exceed  $4,500,000 
to  place  in  the  dty  and  county  of  Denver  a  distributing  system  for  the 
water." 

Counsel  then  offered  to  show  the  same  facts  by  witnesses  M.  L.  Holman 
and  George  G.  Anderson.  These  oflTers  were  all  objected  to  by  counsel  for 
appellees  as  incompetent,  irrelevant,  and  immaterial.  The  objections  were 
sustained  and  exception  allowed.  A.  Lincoln  Fellows,  a  member  of  the  pub- 
lic utilities  commission  and  one  of  the  defendants  in  this  case,  was  called  as  a 
witness  by  appellants  and  asked  the  following  question:  "I  will  ask  you  if 
there  is  in  the  minutes  of  the  public  utilities  commission  any  resolution  adopt- 
ing any  particular  plan  for  the  construction  of  a  new  and  complete  water 
system  for  the  dty  and  county  of  Denver  as  required  by  section  264a  prior 
to  the  6th  day  of  September,  1910." 

The  witness  was  permitted  to  answer,  and  he  stated:  'T.  do  not  remember 
any  such  resolution.    I  don't  think  there  is  one." 

Henry  W.  McElravy  was  called  as  a  witness  by  counsel  for  appellants  for 
the  purpose  of  identifying  certain  memoranda  which  he  had  tak^i  from  the 
minutes  of  the  commission.  The  memoranda  were  oflTered  to  be  introduced 
in  connection  with  the  testimony  of  the  witness  for  the  purpose  of  showing 
that  the  commission  prior  to  the  eledion  on  September  6,  1910,  had  taken  no 
action  with  respect  to  the  investigation  of  a  source  of  water  supply,  or  made 
any  estimate  of  the  cost  of  acquiring  or  constructing  a  water  system  for  the 
dty  and  county.  These  memoranda  on  objection  were  exduded  and  an  ex- 
ception allowed. 

Counsel  on  each  side  then  rested  their  case,  whereupon  the  court  dismissed 
appellant's  bill  with  costs.  This  appeal  is  from  the  judgment  dismissing  the 
bill.  The  bill  alleged  and  the  answer  admitted  that  on  August  8,  1913,  the 
public  utilities  commission  passed  the  following  resolution: 

"On  motion  of  Mr.  Anderson  an  advisory  committee,  consisting  of  A.  Lin- 
coln Fellows,  C.  P.  Allen,  and  E.  C.  Van  Dlest,  were  appointed  to  act  as  an 
engineering  committee,  under  the  direction  of  this  commission,  for  the  pu^ 
pose  of  making  careful  study  of  the  present  value  to  the  dty  of  the  Denver 
Union  Water  Company's  holdings,  and  of  the  proposed  projects  for  furnish- 
ing water  from  the  western  slope  for  Denver,  and  the  various  storage  proj- 
ects on  the  South  Platte  river  and  its  tributaries,  and  of  making  e^imates 
of  the  cost  of  acquiring  or  constructing  a  complete  water  system  for  the  dty 
of  Denver,  by  any  of  the  methods  proposed,  taking  into  consideration  the 
water  supplies  available,  and  to  make  verbal  progress  reports  from  time  to 
time  as  may  be  desired,  and  write  a  final  report  at  the  earliest  possible  date 
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to  this  committee,  and  thereafter  directed  that  the  services  rendered  by  said 
board  be  paid  by  the  city  and  which  said  payment  has  been  made/' 

The  bill  further  alleged,  and  the  answer  admitted,  that  said  board  of  en- 
gineers reported  as  follows  with  respect  to  a  new  plant:  **It  should  be  possi- 
ble to  construct  a  new  water  system  complete,  in  serviceable  operation  and 
providing  service  in  five  years  for  $12,750,000." 

Counsel  for  appellees,  Mr.  Nye,  in  answer  to  a  question  from  the  bench 
when  this  appeal  was  being  argued,  admitted  that  a  new  water  system  com- 
plete for  the  city  and  county  of  Denver,  could  not  be  constructed  for  $8,000,- 
000.  The  bill  alleged:  "That  a  complete  water  system,  such  as  is  required 
by  the  provisions  of  section  2Wa,  of  article  9,  cannot  now,  and  could  not  at 
the  time  of  the  adoption  of  said  section,  be  constructed  or  completed  for  said 
sum  of  $8,000,000,  or  for  any  sum  less  than  $12,750,000,  and,  with  any 
adequate  water  supply,  $16,000,000."  And  this  allegation  does  not  seem  to 
have  been  denied  by  the  answer. 

SecticHi  264a  of  the  charter  of  the  city  and  county  of  Denver,  which  au- 
thorized the  issuance  of  the  bonds  in  question,  reads  as  follows: 

Paragraph  1. 

"Section  264a.  Nothing  in  the  preceding  sections  or  in  this  charter,  exc^t 
as  herein  specifically  provided,  shall  apply  to  the  acquisition  or  operation  of 
a  waterworks  for  supplying  the  city  and  county  of  Denver  and  its  Inhabitants 
with  water  for  all  uses  and  purposes,  but  a  public  utilities  commission  is 
hereby  created,  to  consist  of  three  members,  to  have  complete  charge  and  con- 
trol thereof,  and  to  have  and  exercise  all  the  powers  given  to  the  board  of 
public  works  in  chapter  IX,  as  to  all  public  utilities." 

Paragraph  2. 

"Except  as  herein  provided,  each  member  of  said  conmilsslon  shall  be 
elected  for  a  term  of  six  years  and  shall  serve  until  his  successor  is  elected 
and  qualifies,  and  his  salary  shall  be  four  thousand  dollars  per  annum,  pay- 
able in  equal  monthly  installments  by  the  treasurer  out  of  the  general  fund 
upon  the  warrant  of  the  conunlsslon,  and  Armour  0.  Anderson,  Edwin  Van 
else  and  A.  Lincoln  Fellows  are  hereby  elected  as  the  first  members  of  said 
commission  to  serve,  in  the  order  named,  from  the  date  of  their  election  to 
June  1,  1912,  June  1,  1914,  and  June  1,  1916,  respectively,  and  until  their 
successors  are  elected  and  qualify.  The  names  of  all  candidates  hereafter 
nominated  for  members  of  said  commission  shall  appear  on  the  official  ballot 
without  any  party  designation  in  connection  therewith.  E}ach  commissioner 
shall  give  bond  in  the  sum  of  $10,000  in  the  manner  provided  in  section  152  of 
the  charter." 

Paragraph  3. 

"Said  commission  shall  have  power  to  employ  a  secretary  and  such  legal 
and  technical  help  as  it  may  deem  necessary,  and  shall,  subject  to  the  civil 
service  provisions  of  this  charter,  hire  all  other  employes,  and  shall  fix  and 
pay  all  salaries  and  wages  and  shall  fix  and  collect  all  rates  and  charges  for 
any  service  under  its  control,  wlilch  rates  and  charges  shall  be  made  as  low 
as  good  service  will  permit.  Said  commission  may  adopt  reasonable  rules 
and  regulations,  with  reference  to  such  service.  It  shall  make  an  Itemized 
monthly  statement  of  all  moneys  received  and  paid  out  by  it,  a  copy  of  which 
it  shall  file  with  the  dty  auditor,  and  shall  daily  turn  over  to  the  city  treas- 
urer, as  provided  in  section  260  the  money  received  by  It,  said  money  to  be 
paid  out  by  the  treasurer  only  upon  the  warrant  of  said  commission.  Said 
commission  shall  have  and  exercise  all  the  powers  of  the  city  and  county 
granted  in  the  constitution  or  named  in  the  charter  In  the  matter  of  construct- 
ing, purchasing,  condemning  and  purchasing,  acquiring,  leasing,  adding  to, 
maintaining,  conducting  and  operating  a  water  plant  or  system  for  all  uses 
and  purposes  and  everything  pertaining  or  deemed  necessary  or  incidental 
thereto.  It  shall  institute  and  defend  all  litigation  affecting  its  duties  and 
powers  or  in  relation  to  its  trusts  and  all  expenses  thereof  shall  be  paid  by 
the  treasurer  out  of  the  general  fund  upon  the  warrant  of  the  commission^ 
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and  it  may  also  call  to  its  assistance  the  city  attorney  or  any  other  d^art- 
ment  of  the  city  govermuent." 

Paragraph  4. 

"Except  as  in  this  section  provided,  the  city  and  county  shall  never  purchase 
or  acquire  or  exercise  any  option,  right,  privilege  or  power  of  purchasing  or 
acquiring  any  water  plant  or  system  from  any  person,  persons  or  corporation 
except  upon  a  vote  of  the  qualified  electors  first  had  and  obtained  authorizing 
the  same,  and  wherever  in  any  ordinance  or  contract  the  former  city  of  Den- 
ver was  given  the  right,  or  the  city  and  county  now  has  the  privilege  or  power 
to  purchase  or  acquire  any  water  system  or  plant  or  to  extend  any  contract 
with  reference  thereto,  the  term  *city'  used  in  any  such  ordinance  or  contract 
shall  be  taken  and  held  to  mean  the  qualified  electors  of  the  city  and  coun- 
ty and  not  otherwise.  No  plant  owned,  acquired  or  constructed  by  the  dty 
and  county  and  no  water  rights  owned  or  acquired  by  the  city  and  county 
shall  ever  be  sold,  leased  or  otherwise  disposed  of  except  upon  a  vote  of  the 
qualified  electors  first  had  and  obtained,  and  the  same  shall  be  under  the  9(Ae 
control  and  management  of  said  commission. 

"Any  member  of  said  commission  may  be  recalled  and  his  successor  named 
at  any  time  In  the  manner  provided  by  the  recall  section  of  this  charter.  Any 
vacancy  shall  be  filled  by  the  remaining  members  of  the  commission  and  such 
appointee  shall  serve  until  the  next  municipa^l  election  and  until  his  succes- 
sor is  elected  and  qualifies." 

Paragraph  5. 

"Upon  a  vote  of  the  taxpaying  electors  authorizing  the  same,  as  herein- 
after provided,  the  city  and  county  of  Denver,  shall  and  it  does  hereby  au- 
thorize the  creation  of  an  indebtedness  In  the  sum  of  eight  million  dollars  to 
provide  a  municipal  water  plant  or  system  and  everything  Incidental  or  nec- 
essary thereto  for  suppl3^g  the  city  and  county  and  Its  Inhabitants  with 
water  for  all  uses  and  purposes,  said  Indebtedness  to  be  evidenced  by  Its 
bonds  of  the  par  value  of  eight  million  dollars,  In  convenient  denominations 
of  not  more  than  one  thousand  dollars  each  and  bearing  four  and  one^half 
per  centum  interest  per  annum  of  such  date  and  In  such  form  maturing  at 
such  times  as  may  be  prescribed  by  said  commission.  The  council  shall  pass 
such  ordinances  as  said  commission  may  deem  necessary  respecting  the  Issuance 
of  said  bonds  or  to  the  full  exercise  of  all  the  power  given  it,  in  the  form 
recommended  by  the  commission,  and  without  amendment,  and  the  mayor  shall 
sign  the  same.  Said  commission  shall  issue  said  bonds  only  from  time  to  time 
as  they  are  required  for  actual  use  or  sale,  and  the  mayor  shall  sign  them 
and  the  clerk  shall  sign  and  attest  them  under  the  seal  of  the  city  and  the 
auditor  shall  register  them,  with  the  approval  of  the  president  of  said  com- 
mission Indorsed  thereon.  No  such  bonds  shall  be  used  or  sold  at  less  than 
par,  nor  sold  except  after  advertisement  as  in  this  charter  provided  for  the 
sale  of  public  Improvement  bonds,  and  they  may  be  called  for  redemption  and 
redeemed  by  the  commission  In  like  manner  as  provided  in  section  314." 

Paragraph  6. 

"If  the  Denver  Union  Water  Company  shall  place  in  escrow  with  the  Con- 
tinental Trust  Company  of  Denver,  on  or  before  July  1,  1910,  a  good  and  sufl3- 
clent  deed  of  conveyance  from  said  water  company  to  the  dty  and  county 
of  Denver  for  all  the  property  of  every  description  included  and  embraced 
in  the  appraisement  made  under  Ordinance  16H,  Series  of  1907,  free  and  clear 
of  all  liens.  Incumbrances,  claims  and  demands  of  every  kind  and  character, 
accompanied  by  a  valid  surrender  and  release  of  any  and  all  rights,  claims 
and  demands  said  company  or  any  of  Its  subsidiary,  associated  or  atUUated 
comimnles  may  have  against  the  city  and  county  or  against  any  of  said 
property,  with  direction  In  writing  to  deliver  the  same  to  said  conmilssion  in 
exchange  for  seven  million  dollars  of  said  bonds  at  par,  then  the  commission 
shall  file  Its  acceptance  with  said  trust  company  and  the  same  shall  consti- 
tute a  binding  contract  of  purchase.  In  that  event  then  at  a  special  election 
which  the  council  shall  call  within  sixty  days  after  the  adoption  of  this 
amendment,  to  be  held  on  the  first  Tuesday  In  September,  1910,  there  shall 
t>e  submitted  to  the  qualified  taxpaying  electors  the  question  of  issuing  the 
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said  eight  milUon  dollars  in  bonds,  of  which  seven  million  dollars  at  par  shall 
be  delivered  to  said  trust  company  as  aforesaid  and  the  other  one  million  dol- 
lars of  bonds,  or  so  much  thereof  as  may  be  deemed  necessary,  shall  be  sold  or 
used  by  the  commission  to  Improve,  repair  and  add  to  the  water  plant  so  pur- 
chased. The  ballot  shall  have  printed  on  it  the  words,  'For  the  issuance  of 
eight  million  dollars  in  bonds  for  the  purchase  and  repair  of  the  existing 
water  plant  under  the  provisions  of  section  264a  of  the  charter,'  and  on  a 
separate  line  the  words,  'Against  the  issuance  of  eight  million  dollars  in  bonds 
for  the  purchase  and  repair  of  the  existing  water  plant  under  the  provisions 
of  section  264a  of  the  charter,'  with  a  space  opposite  each  such  line  in  which 
the  voter  may  make  his  mark  indicating  his  vote." 

Paragraph  7. 

"In  case  the  Denver  Union  Water  Company  shall  fall  or  refuse  to  fully 
comply  with  all  the  foregoing  provisions  as  to  the  things  to  be  done  and  per- 
formed by  it,  then  at  the  special  election  aforesaid,  in  lieu  of  the  foregoing 
question,  there  shall  be  submitted  to  the  qualified  taxpaylng  electors  on  the 
ballot  the  question  of  issuing  eight  million  dollars  in  bonds  to  be  sold  or  used 
to  construct  and  put  into  operation  a  complete  system  of  water  works  for 
supplying  said  city  and  county  and  the  Inhabitants  thereof  with  water  for 
all  uses  and  purposes.  Said  ballot  shall  have  printed  on  it  the  words,  'For 
the  issuance  of  eight  million  dollars  in  bonds  for  the  construction  of  a  new 
municipal  water  plant,'  and  on  a  separate  line  the  words,  'Against  the  issu- 
ance of  eight  million  dollars  in  bonds  for  the  construction  of  a  new  municipal 
water  plant,'  with  a  space  opposite  each  such  line  in  which  the  voter  may 
make  his  mark  Indicating  his  vote.  Such  bonds,  or  so  much  thereof  as  the 
commission  may  deem  necessary,  shall  be  sold  or  used  by  It  to  construct  and 
put  Into  <^)eration  a  complete  system  of  water  works  for  supplying  said  city 
and  county  and  its  inhabitants  with  water  for  all  uses  and  purposes,  and 
said  conunlsslon  shall  forthwith  proceed  to  construct  the  same." 

Paragraph  S, 

"The  said  commission  shall  Immediately  upon  its  election,  in  case  the  Den- 
ver Union  Water  (Company  has  not  accepted  the  seven  million  dollars  in  bonds 
for  Its  plant  a»  aforesaid,  proceed  to  make  a  careful  Investigation  of  the 
value  of  said  plant  for  the  uses  and  purposes  of  the  dty  and  county  of  Den- 
ver and  its  inhabitants,  and  also  proceed  to  make  a  careful  estimate  of  the 
cost  of  constructing  a  complete  new  water  system  for  the  city  and  county  of 
Denver  and  the  Inhabitants  thereof  and  may  submit  an  alternative  bond 
proposition  at  said  special  election  for  the  issuance  of  bonds  In  such  sum  as 
It  may  deem  advisable  for  the  acquisition  or  construction  of  a  water  plant  or 
any  part  thereof  by  any  of  the  ways  within  its  powers  herein  mentioned,  and 
the  same  shall  be  placed  on  sadd  ballot  In  such  form  as  said  commission  may 
determine,  and  it  may  also  submit  any  proposition  concerning  its  powers  or 
trust  at  any  municipal  election  In  like  manner.  If  a  majority  of  the  votes  cast 
thereon  shall  be  in  favor  of  any  proposition  submitted  It  shall  thereby  be 
adopted,  and  in  case  alternative  propositions  are  submitted,  and  each  receive  a 
majority,  then  the  one  receiving  the  greater  affirmative  vote  shall  be  the 
one  adopted.  Such  adoption  shall  be  a  sufficient  authorization  for  the  issu- 
ance of  the  bonds  thereby  provided  for  and  the  same,  when  Issued,  shall  be 
and  constitute  an  Indebtedness  of  the  dty  and  county  of  Denver  for  the  pur- 
poses aforesaid,  and  the  provisions  In  this  section  relative  to  the  issue,  sale 
and  redemption  of  bonds  shall  apply  thereto.  Ajiy  provisions  of  the  diarter 
In  conflict  herewith  Is  hereby  repealed." 

For  the  purpose  of  reference  tiie  section  has  been  divided  Into  paragraphs 
numbered  from  1  to  8,  Inclusive. 

It  Is  admitted  by  the  answer  to  the  bill  that  the  public  utilities  commis- 
sion under  and  by  virtue  of  the  authority  conferred  by  said  section  264a,  caus- 
ed to  be  prepared  and  introduced  In  the  city  coundl  for  the  dty  and  county  of 
Denver  an  ordinance  which  was  duly  passed  and  approved  by  the  mayor  of 
aald  dty  and  county  on  July  6, 1910,  and  known  as  No.  98,  Series  of  1910,  call- 
ing and  requiring  the  holding  of  an  election  on  the  first  Tuesday  of  September, 
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1910,  for  the  purpose  of  submitting  to  a  vote  of  the  qualified  electors  the  ques- 
tion  of  issuing  $8,000,000  in  bonds  for  the  construction  of  a  new  munldi^ 
water  plant ;  that  thereafter,  in  pursuance  of  said  ordinance,  on  the  first  Tues- 
day in  September,  1910,  to  wit,  on  September  6th,  in  said  year,  said  election 
was  held  with  the  result  that  the  issuance  of  said  bonds  was  approved  by  a 
majority  of  the  persons  voting  upon  said  question.  The  answer  also  admitted 
that  in  all  proceedings  taken  by  appellees  in  respect  to  the  passage  of  said 
ordinance,  the  holding  of  said  election,  and  the  authorization  of  said  bond 
issue,  they  proceeded  under  the  provisions  of  section  264a,  and  without  regard 
to  original  article  9  of  the  existing  charter  of  the  city  and  county  of  Denver. 
The  answer  also  admitted  that  the  only  question  submitted  to  the  qualified  elec- 
tors at  the  election  held  September  6,  1910,  was  in  the  following  form:  "For  the 
issuance  of  eight  million  dollars  in  bonds  for  the  construction  of  a  new  mu- 
nicipal water  plant."  "Against  the  issuance  of  eight  million  dollars  in  bonds 
for  the  construction  of  a  new  municipal  water  plant" — and  that  no  other  ques- 
tion was  submitted  by  the  public  utilities  commission  or  otherwise. 

It  is  also  conceded  that  the  Denver  Union  Water  Company  never  at  any 
time  complied  with  the  provisions  of  that  portion  of  section  264a,  designated  as 
paragraph  6  herein. 

Edwin  H.  Park,  of  Denver,  Colo.  (Henry  A.  Lindsley,  of  Denver, 
Colo.,  on  the  brief),  for  appellants. 

Clayton  C.  Dorsey,  of  Denver,  Colo.,  amicus  curiae. 

George  L.  Nye  and  James  A.  Marsh,  both  of  Denver,  Colo.,  for 
appellees. 

Before  CARLAND,  Circuit  Judge,  and  AMIDON  and  VAN 
VALKENBURGH,  District  Judges. 

CARLAND,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
So  far  as  the  legality  of  section  264a  as  a  law  is  concerned  we  think 
the  objections  urged  in  the  bill  were  all  decided  adversely  to  the  con- 
tentions of  appellants  in  Denver  v.  New  York  Trust  Co.,  229  U.  S. 
123,  33  Sup.  Ct.  657,  57  L.  Ed.  1101.    It  was  there  said: 

•*That  section  264a  was  merely  an  amendment  of  the  charter,  and  that  the 
mode  of  its  submission  and  adoption  was  In  accord  with  the  applicable  re- 
strictions of  the  state  Constitution,'*  and  "that  the  amendment  supersedes  pro 
tanto  the  original  provisions  of  the  charter  with  which  it  is  not  in  accord.  The 
purpose  in  adopting  it  was  to  introduce  something  new,  to  make  a  change  in 
existing  provisions,  and  heing  adopted  conformably  to  the  constitutional  and 
charter  requirements,  the  new  or  changed  provisions  became  at  once  a  part  of 
the  charter,  thereby  supplanting  or  modifying  the  original  provisions  to  the 
extent  of  any  conflict" 

We  also  are  of  the  opinion  that  in  view  of  the  language  of  par- 
agraph 1  of  section  264a,  and  of  the  general  repealing  clause  at 
the  end  of  the  section,  that  the  validity  of  the  bonds  in  question,  so 
far  as  the  questions  raised  in  this  case  are  concerned,  must  be  deter- 
mined from  an  examination  of  said  section  and  that  alone.  We  are 
strongly  persuaded  to  adopt  this  view  not  only  from  the  language 
used  but  from  a  consideration  of  tlie  fact  that  the  electors  of  the 
city  and  county  of  Denver  knew  of  the  trouble  existing  between  the 
city  and  county  of  Denver,  hereinafter  called  city  and  county,  and 
the  Denver  Union  Water  Company,  hereinafter  called  water  com- 
pany, and  that  they  legislated  particularly  with  reference  thereto  and 
specifically  said: 
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"Nothing  in  the  preceding  sections  or  in  this  charter,  except  as  herein 
specifically  provided  shall  apply  to  the  acquisition  or  operation  of  a  water- 
works for  supplying  the  city  and  county  of  Denver,  and  its  inhabitants  with 
water  for  all  uses  and  purposes." 

[2]  The  first  and  important  contention  of  appellants  why  the  bonds 
must  be  declared  void  may  be  stated  as  follows :  The  city  and  coun- 
ty and  the  public  utilities  commission,  hereinafter  called  commission, 
are  both  without  power  to  issue  bonds  except  as  specific  authority 
may  be  conferred  in  each  instance  by  vote  of  the  qualified  taxpaying 
electors.  This  authority  when  conferred  must  be  strictly  construed, 
and  all  reasonable  doubt  of  its  existence  must  be  resolved  against 
the  granting  of  the  power.  In  the  case  at  bar  the  qualified  taxpaying 
electors  authorized  the  issuance  of  $8,000,000  in  bonds  on  condi- 
tion that  they  should  suffice  to  provide  a  municipal  water  plant  or  sys- 
tem, and  everything  incidental  or  necessary  thereto,  or  construct  and 
put  into  operation  a  complete  system  of  waterworks  for  supplying 
said  city  and  county  and  the  inhabitants  thereof  with  water  for  all 
uses  and  purposes;  that  the  taxpayers  have  never  voted  upon  the 
question  of  issuing  $8,000,000  in  bonds  to  construct  a  partial  or  in- 
-completed  plant,  to  finish  which  and  make  it  usable,  would  cost  a 
much  larger  sum,  and  that  to  hold  that  they  so  voted  would  sanction 
a  manifest  fraud  upon  the  taxpayers.  Therefore  the  issuance  of  the 
bonds  should  be  enjoined  because  upon  the  record  it  is  admitted  that 
a  complete  system  of  waterworks  cannot  now  be  and  never  could  have 
been  constructed  for  $8,000,000.  In  the  consideration  of  this  con- 
tention we  are  of  the  opinion  that  we  must  hold  on  the  record  before 
us  that  a  complete  system  of  waterworks  such  as  would  be  required 
to  supply  the  city  and  county  with  water,  cannot  be  constructed  for 
$8,000,000. 

This  court,  however,  possesses  only  judicial  power.  It  may  not  leg- 
islate nor  correct  merely  unwise  legislation  or  unwise  official  action. 
No  one  can  read  section  264a  without  reaching  the  conclusion  that 
the  taxpaying  electors  understood  that  $8,000,000  would  construct 
and  put  into  operation  a  complete  system  of  waterworks  for  supply- 
ing the  city  and  county  and  the  inhabitants  thereof  with  water  for 
all  uses  and  purposes.  Paragraph  8.  But  are  the  bonds  voted  void 
because  the  amount  of  bonds  authorized  will  not  construct  and  put 
into  operation  a  complete  system  of  waterworks?  What  rule  of  law 
has  been  violated  in  the  estimate  made  by  the  electors  as  to  the  amount 
required  to  construct  and  put  into  operation  a  complete  system  of  wa- 
terworks? What  rule  of  law  has  been  violated  conceding  the  electors 
made  a  mistake  as  to  the  amount  required  for  the  purpose  mentioned  ? 
It  may  be  conceded  that  it  would  be  unwise  for  the  commission  to 
start  the  construction  of  a  waterworks  system  with  only  a  part  of  the 
expense  authorized.  But  as  has  been  stated  the  judicial  power  can- 
not reach  merely  unwise  official  action. 

It  would  seem  to  be  the  duty  of  the  commission  or  the  city  and 
<:ounty  to  go  back  to  the  electors  for  authority  to  issue  additional 
lx)nds;  but  the  judicial  power  does  not  extend  to  compelling  the  per- 
formance of  official  duty  where  a  discretion  is  involved.    It  is  urged 
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as  a  legal  ground  for  holding  the  bonds  void,  that  to  decide  otherwise 
would  be  to  sanction  a  manifest  fraud  on  the  taxpayers.  We  do  not 
intend  to  sanction  a  fraud  upon  any  one,  nor  do  we,  when  we  decide 
that  the  evils  complained  of  on  this  branch  of  the  case  are  beyond  our 
reach.  In  order  to  hold  the  bonds  void  for  the  reason  now  being 
discussed,  we  would  be  compelled  to  construe  section  264a  as  provid- 
ing either  directly  or  by  clear  implication  that  the  bonds  should  not 
be  issued  or  used  unless  a  complete  system  of  waterworks  could  be 
built  for  $8,000,000.  If  this  was  the  idea  of  the  electors  it  would  have 
been  an  easy  matter  to  have  inserted  in  the  section  language  to  the 
effect,  that  in  case  it  was  found  that  $8,000,000  would  not  construct 
a  complete  waterworks  system  that  the  bonds  should  not  be  issued  or 
used.  No  such  proviso  was  so  inserted,  and  we  have  no  authority  so 
to  do.  It  certainly  cannot  be  the  law  that  simply  because  the  electors 
authorizing  a  bond  issue  have  made  a  mistake  as  to  the  amount  of 
bonds  required  to  construct  any  public  improvement,  that  therefore 
the  bonds  are  void,  in  the  absence  of  any  legislation  or  provision  that 
they  shall  be  void  in  case  the  public  improvement  shall  cost  more  than 
the  amount  of  bonds  authorized.  It  is  rather  the  exception  than 
the  rule  that  public  improvements  are  built  within  the  limit  of  the 
amount  of  money  appropriated  therefor. 

Counsel  for  appellees  cite  the  case  of  People  ex  rel.  Murphy  v.  Kelly, 
76  N.  Y.  475,  in  support  of  the  proposition  that  even  if  it  is  conceded 
that  the  waterworks  system  for  the  city  and  county  cannot  be  con- 
structed and  completed  for  $8,000,000,  that  fact  would  not  prevent 
the  issuance  of  the  $8,000,000  already  voted,  and  the  commencement  of 
the  waterworks  system  by  the  commission.  In  the  case  cited  the  trus- 
tees of  the  New  York  and  Brooklyn  Bridge  had  made  two  requests  for 
money  with  which  to  construct  the  Brooklyn  Bridge,  of  the  mayor  and 
comptroller  of  New  York,  amounting  in  the  aggregate  to  $1,000,000. 
These  requests  were  resisted  on  the  ground  that  the  proviso  in  the 
act  of  the  Legislature  of  New  York  of  1875  (Laws  1875,  c.  300)  pro- 
vided : 

"That  the  whole  amount  to  be  paid  by  both  cities  [Brooklyn  and  New  York] 
shaU  not  exceed  eight  millions  of  dollars." 

It  was  claimed  by  the  comptroller  that  the  bridge  although  partially 
constructed  could  not  be  completed  for  the  sum  of  $8,000,000,  and  as 
the  cost  was  limited  by  law  to  $8,000,000  no  more  money  should  be  i>aid 
to  the  trustees. 

The  action  was  one  in  mandamus  to  compel  the  payment  of  the 
calls  made  by  the  trustees  of  the  New  York  and  Brooklyn  Bridge. 
The  Court  of  Appeals  of  New  York,  by  a  divided  court,  decided  that 
the  limitation  of  the  amount  to  be  paid  contained  in  the  proviso  above 
mentioned  did  not  prohibit  the  trustees  from  proceeding  with  the 
construction  of  the  bridge,  for  the  reason  that  if  it  had  been  intended 
that  the  trustees  should  not  enter  upon  the  completion  of  the  bridge 
without  first  determining  whether  or  not  it  would  cost  more  than 
$8,000,000,  a  matter  of  such  controlling  importance  would  have  been 
expressed  in  plain  and  explicit  language. 
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This  IS  along  the  line  of  reasoning  which  we  have  advanced  in  ref- 
erence to  section  264a.  In  regard  to  the  Brooklyn  Bridge  Case,  how- 
ever, it  must  be  said  that  at  the  time  the  act  of  1875  was  passed  which 
contained  the  proviso  above  mentioned  and  other  matters  in  connection 
with  the  building  of  the  Brooklyn  Bridge,  there  had  already  been  ex- 
pended upon  the  bridge  about  $5,000,000,  and  there  was  greater  rea- 
son for  the  court  to  hold  in  that  case  that  the  Legislature  of  New 
York  did  not  mean  by  the  proviso  above  mentioned  that  the  structure 
then  partially  completed,  upon  which  upwards  of  $5,000,000  had  been 
expended,  should  be  lost  and  rendered  worthless  unless  the  expense 
of  its  completion  could  be  kept  within  the  sum  mentioned.  In  the  case 
at  bar  the  bonds  have  not  been  issued  and  no  work  has  been  done  as 
we  understand  it,  towards  the  construction  of  a  complete  waterworks 
system,  so  that  the  conditions  which  existed  in  the  Brooklyn  Bridge 
Case  do  not  exist  here. 

We  prefer  to  place  our  judgment  in  overruling  the  contention  now 
under  discussion  upon  the  principle  that  the  bonds  in  question  being 
within  the  limit  authorized  by  the  votes  of  the  taxpayers,  may  not  be 
held  void  merely  because  a  complete  system  of  waterworks  will  cost 
more  than  the  amount  of  the  bonds  voted,  in  the  absence  of  some 
express  provision  or  clear  implication  that  the  waterworks  system 
was  not  to  be  constructed  unless  it  could  be  constructed  for  $8,000,000. 
Paragraph  7,  under  which  the  bonds  were  voted,  provides: 

"Such  bonds,  or  so  much  thereof  as  the  commission  may  deem  necessary^ 
shall  be  sold  or  used,  by  It  to  construct  and  put  Into  operation  a  complete 
^3rstem  of  waterworks  for  supplying  said  dty  and  county  and  Its  inhabitants 
with  water  for  all  uses  and  purposes,  and  said  commission  shall  forthwith  pro- 
ceed to  construct  the  same." 

[3]  It  is  next  contended  that  by  virtue  of  the  language  of  paragraph 
8,  section  264a,  that  the  investigation  and  determination  by  the  com- 
mission of  the  value  of  the  water  company's  plant,  and  the  cost  of 
constructing  a  new  complete  plant,  was  a  condition  precedent  to  be  per- 
formed prior  to  the  vote,  which  authorized  the  issuance  of  the  bonds, 
and  the  nonperformance  of  these  duties  by  the  commission  rendered 
the  bonds  so  voted  void.  In  regard  to  this  contention,  it  is  manifest 
that  the  failure  of  the  water  company  to  in  any  way  comply  with 
paragraph  6,  section  264a,  rendered  it  impossible  for  the  council  to 
submit  to  the  qualified  taxpaying  electors  the  question  of  issuing 
$8,000,000  in  bonds  for  the  purchase  and  repair  of  the  waterworks 
of  the  water  company.  In  this  condition  of  affairs  there  was  submitted 
at  a  special  election  called  as  provided  in  paragraph  6  the  question 
provided  in  paragraph  7,  and  as  a  result  thereof  the  bonds  in  ques- 
tion were  authorized.  The  question  then  is,  was  it  lawful  to  submit 
the  question  provided  for  in  paragraph  7  at  the  special  election  pro- 
vided for  in  paragraph  6,  or  was  the  commission  after  the  water 
company  had  failed  and  refused  to  comply  with  paragraph  6  confined 
absolutely  to  the  provisions  of  paragraph  8. 

Section  264a  became  a  law  May  17,  1910.  By  its  terms  the  wa- 
ter company  was  to  place  in  escrow  a  good  and  sufficient  deed  of  con- 
veyance of  its  waterworks  on  or  before  July  1,  1910.    A  special  elec- 


Digitized  by 


Google 


208  145  C.  C.  A.  REPORTS 

tion  was  to  be  held  on  the  first  Tuesday  in  September,  1910,  in  case 
the  deed  of  conveyance  of  the  water  company  should  be  deposited 
in  escrow,  as  above  stated,  for  the  purpose  of  determining  whether 
$8,000,000  in  bonds  should  be  issued  to  purchase  and  repair  the  ex- 
isting water  plant.  This  question  was  not  submitted  at  the  special 
election  as  the  water  company  did  not  deposit  its  deed  as  provided 
in  paragraph  6,  but  under  paragraph  7  in  lieu  of  the  question  stated 
in  paragraph  6,  the  question  in  paragraph  7  was  submitted  at  said  spe- 
cial election.  The  language  of  paragraph  7  in  regard  to  the  submis- 
sion of  the  question  therein  provided  for  uses  the  words  "shall  be 
submitted."  Paragraph  8  provides  that  the  commission,  in  case  the 
water  company  has  not  accepted  $7,000,000  for  its  plant,  as  provided 
in  paragraph  6,  shall  proceed  to  make  a  careful  investigation  of  the 
value  of  said  plant  for  the  uses  and  purposes  of  the  city  and  county, 
and  its  inhabitants,  and  also  proceed  to  make  a  careful  estimate  of  the 
cost  of  constructing  and  completing  a  new  waterworks  system  for  the 
city  and  county  and  the  inhabitants  thereof,  and  that  said  commission 
may  submit  an  alternative  bond  proposition  at  the  special  election  pro- 
vided for  in  paragraph  6  for  the  issuance  of  bonds  in  such  sum  as  the 
commission  may  deem  it  advisable  for  the  acquisition  or  construction 
of  the  water  plant  or  any  part  thereof  by  any  of  the  ways  within  its 
powers. 

In  the  light  of  what  has  transpired  it  would  no  doubt  have  been 
better  had  the  commission  proceeded  under  paragraph  8,  still  it  could 
not  know  before  July  1,  1910,  whether  the  Water  Company  would  ac- 
cept $7,000,000  in  bonds  for  its  plant,  and  the  time  between  July  1, 
1910,  and  September  6,  1910,  the  date  of  the  special  election,  would 
in  our  judgment  be  entirely  insufficient  to  make  a  careful  investigation 
of  the  value  of  the  water  company's  plant,  and  of  the  cost  of  con- 
structing and  completing  a  new  water  system.  Indeed  we  think  that  it 
would  have  been  impossible  for  the  commission  to  have  performed 
the  duties  required  under  paragraph  8  within  the  time  limited.  This 
is  demonstrated  by  the  time  that  it  took  the  engineering  committee 
subsequently  appointed  to  make  an  investigation  of  the  cost  of  con- 
structing a  new  system  of  waterworks. 

So  far  as  mere  procedure  is  concerned  we  think  the  commission's 
failure  to  act  under  paragraph  8  was  justified.  And  we  are  also  of 
the  opinion  that  such  failure  to  act  in  no  wise  invalidated  the  election 
which  was  actually  held.  The  language  of  paragraph  7  is  mandatory, 
and  the  question  upon  which  the  qualified  electors  were  to  vote  was 
clearly  defined. 

[4]  It  is  further  claimed  that,  whether  the  commission  was  obliged 
to  follow  paragraph  8  or  not  the  failure  to  make  a  careful  estimate  of 
the  cost  of  constructing  a  new  system  of  waterworks  prior  to  the 
special  election  at  which  $8,000,000  in  bonds  were  authorized  ren- 
ders the  vote  nugatory. 

The  case  of  Carlson  v.  City  of  Helena,  39  Mont.  82,  102  Pac.  39, 
17  Ann.  Cas.  1233,  is  cited  by  appellants  to  sustain  their  contentions 
that  the  vote  by  which  the  taxpaying  electors  of  the  city  and  county  of 
Denver  authorized  the  bonds  in  question  was  nugatory,  because  prior 
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to  said  election  the  public  utilities  commission  had  not  ascertained 
that  a  supply  of  water  could  be  had,  and  the  probable  cost  thereof. 
The  case  cited  was  brought  by  Carlson  as  a  taxpayer  and  resident 
of  the  city  of  Helena,  to  restrain  the  issue  of  $600,000  of  bonds  of 
the  city  for  the  purpose  of  procuring  a  water  supply  and  installing  a 
system  of  pipes  for  its  distribution,  and  $70,000  of  bonds  for  the  pur- 
pose of  extending  one  of  the  sewers  of  said  dty. 

The  facts  bearing  upon  the  point  decided  in  that  case  which  it  is 
claimed  is  an  authority  in  the  present  case  were  as  follows :  On  March 
3,  1908,  the  mayor  and  city  council  of  the  city  of  Helena  determined 
that  it  was  for  the  best  interests  of  the  city  to  own  and  control  its 
water  supply  and  water  system,  and  that  a  supply  could  be  obtained 
from  McClellan  creek,  and  brought  into  the  city  by  an  expenditure  of 
$600,000,  and  also  that  a  needed  extension  of  the  sewer  system  of  the 
city  could  be  effected  by  an  expenditure  of  $70,000,  whereupon  the 
mayor  and  city  council  of  the  city  enacted  an  ordinance  reciting  these 
facts  and  providing  for  a  submission  to  the  taxpayers  of  the  city  of 
the  question  whether  the  limit  of  indebtedness  should  be  extended  to 
procure  the  funds  for  these  purposes.  The  ordinance  provided  that 
a  special  election  be  held  in  the  city  of  Helena  on  the  25th  day  of  April, 
1908,  for  the  purpose  of  ascertaining  the  will  of  the  taxpayers  to  be 
affected  thereby,  as  to  whether  authority  should  be  given  and  power 
conferred  upon  the  city  council  to  increase  the  indebtedness  of  said 
city,  over  and  above  the  3  per  cent,  limit  fixed  by  law,  by  the  issuance : 
(1)  Of  water  bonds  of  said  city  to  the  amount  of  $600,000,  for  the  pur- 
pose of  securing  a  water  supply  for  said  city  from  McClellan  creek 
and  constructing  a  water  system  for  said  city ;  (2)  of  sewer  bonds  to 
the  amoimt  of  $70,000  for  the  purpose  of  sewer  extension.  The  elec- 
tion was  held  pursuant  to  the  ordinance  and  it  showed  a  large  majority 
in  favor  of  both  bond  issues.  Thereupon  and  in  pursuance  of  the  au- 
thority given  by  the  electors  an  ordinance  was  passed  providing  for 
the  issuance  of  the  bonds.  Judgment  was  entered  by  the  trial  court  on 
demurrer  for  Carlson  and  the  city  appealed. 

It  was  contended  in  the  appellate  court  that  the  city  council  had  no 
authority  to  submit  to  the  electors  the  question  whether  a  particular 
water  supply  must  be  obtained,  or,  if  it  had,  that  the  question  could 
not  be  submitted  in  this  restricted  form  until  it  had  first  been  ascer- 
tained that  the  particular  supply  was  available  and  what  its  cost  would 
be.  In  other  words,  the  contention  was  that  the  council  was  authorized 
to  consult  the  taxpayers  generally  as  to  whether  it  might  proceed  to 
acquire  a  supply  of  water  for  the  city,  but  that  it  could  not  divest  itself 
of  the  discretion  vested  in  it  by  law  as  the  governing  body  of  the  city 
by  leaving  it  to  the  electors  to  select  a  particular  supply,  namely,  from 
the  waters  of  McClellan  creek.  It  was  claimed  that  the  objection  was 
fundamental  because  the  discretion  to  procure  a  particular  supply  was 
vested  in  the  council,  and  that  this  discretion  could  not  ordinarily  be 
exercised  until  the  council  had  ascertained  that  the  particular  supply 
was  available,  and  that  the  cost  of  acquiring  and  installing  it  could  be 
compassed  by  the  amount  of  the  indebtedness  to  be  incurred.  The  Su- 
preme Court  of  Montana  sustained  this  contention.  The  court  said : 
146C.C.A.— 14 
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'If  the  council  should  bave  first  ascertained  that  the  particular  supply 
could  be  acquired,  and  that  the  cost  of  it,  together  wltb  the  cost  of  InstallmeDt, 
Is  within  the  compass  of  the  sum  which  the  city  can  lawfully  expend  for 
that  purpose,  then  there  could  be  no  possible  objection  to  allowing  the  voters  to 
speak  as  to  the  propriety  of  securing  the  particular  supply.  The  council 
would  then  have  exercised  the  discretion  which  is  vested  in  it  by  law.  If, 
however,  all  these  matters  have  not  already  been  determined,  the  vote  be- 
comes nugatory,  because  the  assent  given  by  the  voters  for  the  acquisition  of 
the  particular  supply  limits  the  discretion  of  the  council,  with  the  result  that 
if  it  is  thereafter  found  that  the  contemplated  supply  cannot  be  secured,  or  that 
the  cost  of  installment  is  beyond  the  financial  capacity  of  the  city  or  not 
within  the  compass  of  the  sum  secured  by  the  sale  of  the  bonds  under  the 
extension  already  voted,  the  debt  incurred  can  serve  no  purpose.  It  appears 
from  the  complaint  that  the  council  has  authorized  condemnation  proceedings 
to  acquire  the  right  to  the  use  of  the  water  of  McClellan  creek,  but  that  these 
proceedings  have  not  yet  been  determined.  It  thus  appears,  and  it  is  admitted 
by  counsel  for  appellant,  that  the  cost  of  acquiring  the  right  has  not  been 
ascertained.  If  the  intention  to  acquire  it  should  be  abandoned  for  any 
cause  hereafter — and  it  cannot  now  be  surmised  what  difl5culties  may  be  en- 
countered— the  city  would  have  in  Its  treasury  the  money  derived  from  the 
sale  of  the  bonds,  without  any  use  to  which  the  council  could  devote  it  llie 
orderly  course  of  procedure  would  be  to  submit  the  question  generally  whether 
the  indebtedness,  not  in  excess  of  a  definite  amount  within  the  limit,  should 
be  incurred ;  then  the  council  would  be  left  free,  in  case  the  indebtedness 
should  be  authorized,  to  use  its  discretion  in  securing  one  supply  or  another, 
according  as  its  Judgment  would  dictate.  The  discretion  of  the  council  in  this 
particular  Is  exclusive,  and  It  cannot  lawfully  divest  Itself  of  it  by  casting  it 
upon  the  voters,  with  the  probably,  or  even  possibly,  absurd  consequences  to 
which  we  have  adverted.  28  Cyc.  277,  and  cases  cited  in  notes;  Dillon  on 
Municipal  Corporations  (4th  Ed.)  §  96.  Having  ascertained  that  a  supply  can 
be  obtained,  the  council  may  then  proceed,  and  under  the  authority  granted  by 
the  electors  to  incur  the  necessary  indebtedness,  to  issue  and  sell  bonds,  ac- 
quire any  supply  which  its  Judgment  may  dictate,  and  have  it  installed  so  that 
it  may  become  available.  It  might,  perhaps,  be  said  that  the  vote  upon  the 
submission  in  its  restricted  form  could  not  be  held  binding  upon  the  council  in 
case  It  should  turn  out  that  the  richt  to  the  use  of  the  water  In  McClellan 
creek  could  not  be  acquired.  This  may  with  equal  propriety  be  answered  by 
the  statement  that  the  voters  were  not  asked  to  extend  the  limit  generally  for 
water  supply  purposes,  and  it  cannot  be  said  that  assent  to  incur  the  indebted- 
ness would  have  been  given  if  the  question  had  been  submitted  generally,  as 
the  statute  contemplates.  Skinner  v.  City  of  Santa  Rosa,  107  CaL  465,  40  Pac. 
742,  29  L.  R.  A.  512." 

There  can  be  no  question  in  this  case  that  the  submission  of  the 
question  voted  upon  to  the  qualified  taxpaying  electors  in  any  way 
interfered  with  the  discretion  of  the  commission  or  the  council  of  the 
city  and  county  as  to  where  the  supply  of  water  should  be  obtained,  so 
the  case  cited  is  inapplicable  on  that  point.  The  case,  however,  does 
seem  to  hold  that  it  was  necessary  for  the  council  of  the  city  of  Helena, 
Mont.,  before  it  submitted  the  bond  proposition  to  a  vote  of  the  tax- 
payers, to  have  ascertained  whether  or  not  a  water  supply  and  water 
system  could  be  obtained  and  constructed  for  the  sum  of  $600,000; 
and  one  of  the  grounds  upon  which  the  court  seems  to  have  held  the 
bonds  void  was  that  the  council  never  did  ascertain  prior  to  the  vote 
what  a  water  system  for  the  city  of  Helena  would  cost.  We  all  must 
admit  that  that  would  be  the  business  way  of  going  about  the  matter, 
but  where  as  in  the  case  at  bar  the  charter  authorizes  the  creation  of 
an  indebtedness  in  the  sum  of  $8,000,000  to  provide  a  municipal  water 
plant  or  system  and  everything  incidental  or  necessary  thereto  for 
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supplying  the  city  and  county  and  all  its  inhabitants  with  water  for 
all  uses  and  purposes  upon  a  vote  of  the  taxpaying  electors,  and  the 
charter  further  provides  that  the  question  shall  be  submitted  as  pro- 
vided in  paragraph  6  of  264a,  we  cannot  conclude  that  the  mere  fail- 
ure of  the  commission  to  ascertain  the  probable  cost  of  a  new  system 
would  render  the  vote  provided  by  law  nugatory.  In  our  judgment 
section  264a  left  it  to  the  discretion  of  the  commission  whether  it 
should  follow  paragraph  7  or  paragraph  8. 

[5]  It  is  further  contended  that  the  commission  failed  and  neg- 
lected to  fix  the  date,  form,  and  maturity  of  the  $8,000,000  of  bonds 
prior  to  the  special  election  of  September  6,  1910,  and  that,  therefore, 
the  commission  has  no  power  to  issue  the  same.  It  appears  that  by 
th^  ordinance  effective  January  15,  1914,  the  council  of  the  city  and 
county  fixed  the  form  and  date  of  the  bonds.  They  were  to  bear  date 
January  1,  1914,  and  all  the  installments  of  said  bonds  were  to  mature 
not  later  than  30  years  from  the  date  of  original  issue,  and  all  of  the 
bonds  should  absolutely  mature  and  be  payable  30  years  after  their 
date.  It  also  appears  from  the  record  that  while  litigation  did  not 
prevent  the  commission  from  fixing  the  form,  date,  and  maturity  of 
the  bonds  prior  to  the  special  election,  it  did  cause  the  delay  to  a  large 
extent  which  happened  subsequently  thereto. 

Paragraph  5  of  264a  empowers  the  commission  to  fix  the  date,  form, 
and  maturity  of  the  bonds  without  any  limitation  as  to  the  time  it 
should  do  so.  The  taxpaying  electors  must  be  charged  with  a  knowl- 
edge of  this  law,  and  when  they  voted  the  bonds  they  did  so  charged 
with  such  knowledge.  The  question  submitted  to  the  taxpaying  elec- 
tors was  the  question  the  law  required  to  be  submitted  to  them  and 
that  was  sufficient. 

[6,  7]  Section  6  of  Ordinance  No.  4,  Series  of  1914,  provides  for  a 
tax  upon  all  taxable  property  in  the  city  and  county  sufficient  to  pay 
the  annual  interest  on  said  bonds,  and  to  provide  a  sinking  fund  to 
extinguish  the  principal  of  said  bonds  at  their  maturity. 

Section  7  of  said  ordinance  provides  that  when  the  water  plant  or 
system  shall  have  been  constructed  that  the  revenue  derived  from  the 
operation  of  said  water  plant  or  system,  or  so  much  thereof  as  is  not 
actually  needed  for  the  operation  and  maintenance  of  the  said  water 
plant  or  system,  shall  be  paid  into  the  treasury  of  the  said  city  and 
county  for  the  purpose  of  creating  a  sinking  fund  to  extinguish  the 
principal  and  interest  of  the  said  bonds  within  the  said  period  of  thirty 
years,  and  that  whenever  there  is  any  money  so  paid  into  the  treasury 
of  the  city  and  county  from  the  revenues  of  the  said  water  plant,  then 
and  in  that  event  and  until  said  sums  of  money  are  exhausted,  no  part  of 
the  levy  provided  for  in  this  connection  to  be  levied  upon  the  taxable 
property  of  the  city  and  county,  shall  be  utilized  in  the  extinguishment 
of  the  principal  and  interest  of  said  bonds. 

It  is  now  contended  that  the  law  only  authorized  the  commission 
to  provide  for  a  sinking  fund  to  be  created  out  of  the  net  earnings  de- 
rived from  the  operation  of  the  water  plant  when  constructed;  and 
sections  258,  261,  and  263  of  article  9  of  the  charter  are  cited  in  sup- 
port of  this  contention.    We  infer  from  the  language  of  the  ordinance 
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that  It  was  the  intention  of  the  commission  and  council  to  make  such 
a  provision  for  a  sinking  fund  as  would  render  it  certain  that  the 
bonds  with  interest  would  be  paid.  The  ordinance  does  provide  a 
sinking  fund  to  be  paid  out  of  a  net  revenue  arising  from  the  opera- 
tion of  the  waterworks  system ;  and  it  further  provides  that  no  part 
of  the  levy  provided  for  in  section  6  to  be  levied  upon  taxable  property 
of  the  city  and  county,  shall  be  used  where  there  is  sufficient  income 
arising  from  net  revenue. 

It  is  claimed  also  that  the  commission  ought  to  have  stated  in  the 
proposition  submitted  to  the  vote  of  the  taxpaying  electors  how  it  pro- 
posed to  create  a  sinking  fund  for  the  payment  of  the  principal  and  in- 
terest of  the  bonds.  So  far  as  submitting  the  proposition  to  the  electors 
is  concerned  the  law  did  not  require  it,  and  we  may  not  say  the  bonds 
are  void,  because  something  was  not  submitted  to  the  taxpaying  elec- 
tors that  the  law  did  not  provide  should  be  submitted.  Nor  can  we 
hold  the  bonds  invalid  merely  because  the  commission  and  council  have 
made  a  provision  for  a  sinking  fund  that  may  not  have  been  necessary. 
Any  irregularity  in  this  respect  can  be  easily  corrected  by  the  commis- 
sion and  council. 

[8,  9]  It  is  also  contended  that  the  public  utilities  commission  has 
no  authority  under  section  264a  to  issue  what  is  termed  "straight,  flat, 
30-year  bonds,"  but  they  were  to  issue  only  "call  bonds,"  and  that  in 
any  event  it  was  the  mandatory  duty  of  the  commission  to  determine 
whether  said  bonds  were  to  be  straight,  flat  bonds  or  call  bonds  prior 
to  the  special  election.    Paragraph  5  of  section  264a  provides : 

"No  such  bonds  shall  be  used  or  sold  at  less  than  par,  nor  sold  except  after 
advertisement  as  in  this  charter  provided  for  the  sale  of  public  improvement 
bonds,  and  they  may  be  called  for  redemption  by  the  commission  in  like  man- 
ner as  provided  in  section  314.*' 

It  is  conceded  that  the  commission  under  the  grant  of  power  to  say 
at  what  time  the  bonds  should  mature  would  have  the  right  to  issue 
straight,  flat,  30-year  bonds.  But  it  is  claimed  that  the  language  last 
quoted  restricts  and  limits  the  power  of  the  commission  in  some  way 
so  as  to  deprive  them  of  their  authority  to  issue  straight,  flat,  30-year 
bonds.  We  do  not  think  so,  and  consider  the  reasoning  to  the  contrary 
highly  technical.  It  is  insisted,  however,  that  in  any  event  it  was  the 
mandatory  duty  of  the  commission  to  determine  whether  the  bonds 
were  to  be  straight,  flat,  30-year  bonds  or  call  bonds  prior  to  said  elec- 
tion, and  to  inform  the  taxpayers  thereof.  As  we  have  said  before 
there  are  many  things  that  the  commission  might  have  done,  but  we 
think  it  is  enough  to  require  them  to  do  what  the  law  commanded,  and 
we  find  no  command  in  the  law  for  informing  the  taxpayers  of  wheth- 
er the  bonds  would  be  straight,  flat,  30-year  bonds  or  call  bonds. 

Very  many  authorities  have  been  cited  by  counsel  on  both  sides  upon 
the  questions  raised  on  this  appeal.  They  have  all  been  examined  and 
it  would  extend  this  opinion  to  an  unwarranted  length  to  review  thena 
however  briefly.  We  have  found  no  case  where  the  facts  to  which  the 
law  must  be  applied  were  the  same  as  in  this  case.  The  most  serious 
question  presented  is  whether  or  not  the  issuance  of  the  bonds  should 
be  restrained  because  the  sum  voted  to  construct  the  waterworks  sys- 


Digitized  by 


Google 


SMITH  V.  UNITED  STATES  213 

tem  is  not  sufficient  to  construct  a  complete  system  of  waterworks,  on 
the  theory  that  the  taxpajnng  voters  would  not  have  authorized  the 
issuance  of  $8,000,000  in  bonds  to  build  a  waterworks  system  if  they 
had  known  that  the  system  could  not  be  built  for  that  money. 

[10]  After  a  careful  consideration  of  this  question  we  have  con- 
cluded that  under  the  facts  in  this  case  the  court  would  not  be  au- 
thorized to  speculate  as  to  what  the  taxpaying  electors  would  have 
done  had  they  known  that  $8,000,000  would  not  construct  a  complete 
system  of  waterworks.  We  are  also  of  the  opinion,  as  before  stated, 
that  we  are  not  warranted  in  construing  section  264a,  so  as  to  prohibit 
the  construction  of  a  waterworks  system  unless  said  system  could  be 
built  for  $8,000,000.  It  results,  therefore,  that  the  court  committed 
no  error  in  excluding  the  testimony  offered  at  the  trial,  as  it  was  either 
irrelevant  and  immaterial  in  itself  or  because  as  the  record  already 
showed  the  facts  desired  to  be  proved,  it  was  merely  cumulative. 

Judgment  affirmed. 

(231  Fed.  25) 

SMITH  et  aL  v.  UNITED  STATED* 

(Circuit  Court  of  Appeals,  Ninth  CJircuit    March  13,  191G.) 

No.  2576. 

1.  ColTSPntACT    ^=:>48— COITSPIRACT    TO    DEFBAUD    UNITED    STATES— QUSSTIONS 

FOB  JUBT. 

On  a  trial  for  conspiracy  to  defraud  the  United  States  out  o£  a  part 
of  the  customs  duty  on  imported  coal,  whether  the  United  States  was  de- 
frauded in  that  some  of  the  coal  never  readied  the  scales  for  weighing, 
and  in  that  it  paid  drawbacks  for  coal  deUvered  to  steamers  entitled  to 
claim  drawbacks  in  excess  of  the  quantity  actually  deUvered,  and  wheth- 
er these  results  were  brought  about  by  a  conspiracy  between  defendants 
held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  (Conspiracy,  Cent.  Dig.  |§  108-111 ;  Dec. 
Dig.  «=:>48.1 

2.  Conspiracy  ^=»43(10) — Customs  Duties— E^aud— Indictment. 

An  indictment  for  conspiracy  to  defraud  the  United  States  of  customs 
duties  on  imported  coal,  by  preventing  part  of  the  coal  from  reaching  the 
scales  for  weighing  and  by  causing  the  paj-ment  of  drawbacks  for  coal  in 
excess  of  the  quantity  deUvered  to  steamers  entitled  to  claim  drawbacks, 
was  not  sufficient  if  it  merely  charged  in  general  terms  a  conspiracy  to 
defraud  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  CJent  Dig.  §§  86,  97 ;  Dec. 
Dig.  <J=»43(10).] 

3.  Cbiminal  Law  ^s>1032(5) — Objections  fob  Pubpose  of  Review— Indict- 

ment. 

An  indictment  charged  defendants  with  conspiring  to  defraud  the  Unit- 
ed States  of  duties  on  coal  imported  into  the  United  States  by  making 
and  causing  to  be  made  false  weights  and  false  returns  of  weights  of 
cargoes  and  importations  of  coal,  and  made  Uke  charges  as  to  coal  dis- 
charged into  vessels  entitled  to  claim  a  drawback.  It  further  charged 
that  defendants  so  manipulated  the  scales  and  weights  and  method  of 
weighing  thereon  that  they  recorded  the  weights  of  coal  desired  by  de- 
fendants, and  not  the  true  weight  of  the  coal,  and  that  they  caused  aU 
coal  weighed  on  scales  upon  which  the  coal  handled  by  their  company 
was  weighed  to  be  incorrectly  measured  and  weighed,  to  the  end  and  for 
the  purpose  that  they,  under  the  name  and  guise  of  such  company,  should 

^s»For  otii«r  cams  Mt  same  topic  4b  KSY-NUMBBR  in  all  Kej-N umbered  DigeeU  4b  Indezep 
*  Rehearing  denied  May  22, 191<L 
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receive  the  profit  and  gain  from  such  Inaccurate  and  fraudulent  weight 
Held  that,  where  no  objection  was  made  to  the  Indictment  before  trial, 
or  Interposed  to  the  Introduction  of  testimony-,  and  no  request  was  made 
to  limit  the  scope  of  the  charge  In  the  Instructions  of  the  court,  and  de- 
fendants were  not  misled  to  their  prejudice,  the  indictment,  though  gen- 
eral In  terms  and  lacking  In  paitlculars,  was  sulticient. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2627 ;  Dec 
Dig.  <g=»1032(5).] 

4.  Criminal  Law  «g=9019(5) — ^Argument  op  Counsel — Time  for  OBJEcnoNfl. 

An  objection  to  argument  of  prosecuting  counsel,  first  called  to  the  a^ 
tention  of  the  court  by  a  motlcm  for  a  new  trial,  came  too  late. 

[IjI.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2199;  Dec 
Dig.  C=»919(5).] 

5.  Criminal  Law  €=»1156(1) — ^Appeal— Review— Denial  of  New  Trial. 

Willie  it  would  seem  that  an  appellate  court  will  review  an  order  deny- 
ing a  new  trial  at  least  to  the  exteut  of  determining  whether  the  court 
,  below  refused  to  receive  and  consider  proper  testimony,  where  the  court 
considered  all  attidavlts  presented  In  supi)ort  of  such  a  motion,  and  after 
a  full  hearing  denied  the  motion  in  the  exercise  of  the  discretion  vested 
In  It  by  law,  and  the  circumstances  did  not  i)lalnly  require  an  appellate 
court  to  review  and  reverse  the  order,  it  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  3067;  Dec. 
Dig.  <g=>1156(l).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  DooHng, 
Judge. 

James  B.  Smith  and  others  were  convicted  of  an  offense,  and  they 
bring  error.    Affirmed. 

McCutchen,  Olney  &  Willard,  Morrison,  Dunne  &  Brobeck,  A.  P. 
Black,  Stanley  Moore  and  Samuel  Knight,  all  of  San  Francisco,  Cal., 
for  plaintiffs  in  error. 

Matt  I.  Sullivan  and  Theo.  J.  Roche,  Sp.  Asst  Attys.  Gen.,  both 
of  San  Francisco,  Cal.,  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

RUDKIN,  District  Judge.  The  indictment  in  this  case  was  re- 
turned under  section  37  of  the  federal  Penal  Code  of  1909.  Act  March 
4,  1909,  c.  321,  35  Stat!  1096  (Comp.  St.  1913,  §  10201).  The  charg- 
ing part  of  the  indictment,  omitting  mere  formal  parts  and  the  overt 
acts,  reads  as  follows: 

"That  tiie  said  defendants,  and  said  divers  other  persons  whose  names  are 
to  said  grand  jurors  unlcnown,  did  plan,  confederate,  conspire,  and  agree,  un- 
der the  guise  and  name  of  the  said  corporation,  to  wit.  Western  Fuel  Com- 
pany, to  defraud  the  United  States  out  of  a  large  part  of  the  Import  duties 
on  coal  Imported  and  brought  Into  the  United  States  by  said  Western  Fuel 
Company  by  Itself  and  through  other  persons,  firms,  and  corporations  from 
divers  foreign  countries,  ports,  and  places  for  said  Western  Fuel  Company, 
and  to  defraud  the  United  States  out  of  a  large  portion  of  the  duties  due  to 
the  United  States  on  divers  shiploads  and  cargoes  of  coal  so  Imported  by 
said  Western  Fuel  Company  and  other  persons,  firms,  and  corporations,  as 
aforesaid,  and  coming  into  the  port  of  San  Francisco,  by  making,  and  caiudng 
to  be  made,  false  weights  and  false  and  fraudulent  returns  of  weights  of  such 

^=:»For  other  cases  tee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexat 
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cargoes  and  importations  of  coal,  and  by  further  fraudulently  weighing  and 
causing  to  be  weighed,  by  themselves  and  by  the  Paciflc  Mail  Steamship  Com- 
pany, a  eorix>ration,  and  by  other  persons  and  corporations  whose  names  are 
to  tJae  grand  jurors  aforesaid  unknown,  and  for  that  reason  not  herein  stated, 
and  reported  to  the  United  States,  the  weights  of  all  such  importations  of 
coal  loaded  from  the  bunkers  and  barges  of  said  Western  Fuel  Company  for 
fuel  on  board  vessels  propelled  by  steam,  and  engaged  in  trade  with  foreign 
countries  and  in  trade  between  the  Atlantic  and  Pacific  ports  of  the  Lnited 
States,  and  which  ships  or  vessels  were  registered  under  the  laws  of  the 
United  States;  and,  further,  to  defraud  the  United  states  by  making,  and 
causing  to  be  made,  false  returns,  weights,  and  entries  of  coal  shipped  and 
loaded  aboard  the  transports  of  the  United  States  Army  Service  and  other 
government  ships  purchasing  coal  at  San  Francisco  Harbor ;  and  to  that  end, 
and  for  the  purpose  of  carrying  out  such  conspiracy,  combination,  and  agree- 
ment, to  maintain  on  the  docks,  wharves,  and  barges  owned,  operated,  con- 
trolled, and  occupied  by  said  Western  Fuel  Company  and  by  the  said  defend- 
ants at  the  port  of  San  Francisco,  in  the  state  and  Northern  District  of  Cal- 
ifornia, scales  and  weights  which  were  to  be,  and  were,  fraudulently  ma- 
nipulated by  the  defendants,  to  the  end  that  said  scales  should  record  the 
weights  of  said  coal  desired  by  the  defendants,  and  not  the  true  weights  of 
the  coal  placed  thereon,  and  the  said  deteudants  did  so  manipulate  said  scales 
and  weights  and  the  method  of  weighing  thereon,  so  that  said  scales  and 
weights  did  record  the  weights  of  coal  desired  by  said  defendants,  and  not 
the  true  weight  of  the  coal  so  placed  thereon,  and  to  further  cause  fraudulent 
atfidavits  and  statements  to  be  made  by  the  defendants  and  by  each  of  them, 
to  the  officers  of  the  government  of  the  United  States,  and  to  other  persons 
and  corporations  whose  names  are  to  the  grand  Jurors  aforesaid  unknown, 
and  for  that  reason  not  herein  stated,  and  to  the  Pacllic  Mail  Steamship  Com- 
pany, a  corporation,  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York  and  engaged  in  the  shipping  and  transportation  of 
freight  and  passengers,  with  offices  located  in  the  city  and  county  of  San 
Francisco,  and  which  operated,  and  still  operates,  American  registered  vessels 
engaged  in  foreign  trade  and  buying  coal  from  said  Western  Fuel  Company  for 
the  purpose  and  to  the  end  that  said  Pacific  Mail  Steamship  should  claim  from 
the  United  States  a  greater  rebate  on  the  drawback  of  coal  duties  permitted 
where  coal  is  loaded  upon  American  registered  vessels  engaged  in  foreign  trade 
than  the  true  weight  of  said  coal  would  permit  said  Pacific  Mail  Steamship 
Company  to  claim  or  was  due  the  said  Paciflc  Mail  Steamship  Company ;  and, 
further,  to  cause  all  coal  weighed  in,  on  or  about  the  scales  upon  which  the 
coal  handled  by  said  Western  Fuel  Company  was  weighed,  to  be  Incorrectly 
measured  and  weighed,  to  the  end  and  tor  the  purpose  that  the  defendants, 
acting  under  the  name  and  guise  of  said  Western  Fuel  Company  aforesaid, 
Bhould  receive  the  profit  and  gain  to  be  made  by  such  incorrect  and  fraudulent 
weight" 

Eight  defendants  were  originally  named  in  the  indictment.  The  de- 
fendant John  L.  Howard  died  during  the  trial ;  the  defendants  Sid- 
ney V.  Smith,  Robert  Bruce,  and  Joseph  L.  Schmitt  were  acquitted 
by  direction  of  the  court;  the  defendant  Edward  J.  Smith  was  found 
not  guilty  by  the  jury,  and  a  verdict  of  guilty  was  returned  against  the 
three  remaining  defendants,  James  B.  Smith,  F.  C.  Mills,  and  E.  H. 
Mayer.  To  reverse  the  judgment  entered  on  this  verdict  the  present 
writ  of  error  was  sued  out. 

The  Western  Fuel  Company  was  incorporated  during  the  latter 
part  of  the  year  1902,  and  ever  since  its  incorporation  has  been  ex- 
tensively engaged  in  the  business  of  mining,  importing,  buying,  and 
selling  fuel  coals.  The  company  owns  and  operates  mines  at  Nainamo 
and  Northfield,  British  Columbia,  but  its  principal  place  of  business 
has  been  San  Francisco,  Cal.  The  plaintiff  in  error  Smith  was  vice 
president  and  general  manager  of  the  company,  and  exercised  a  gen- 
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eral  supervision  over  all  the  business  and  properties  of  the  company, 
except  the  mines  and  mining  operations  in  British  Columbia.  The 
plaintiff  in  error  Mills  was  superintendent  of  the  docks  at  San  Fran- 
cisco, and  had  general  supervision  over  the  bunkers  and  barges,  the 
loading  and  unloading  of  coal,  and  over  the  employes  engaged  in  that 
work.  The  plaintiff  in  error  Mayer  was  check  clerk.  His  general 
duties  were  to  take  the  weights  of  the  coal  discharged  from  the  ves- 
sels, in  connection  with  the  government  weigher,  and  to  superintend 
its  distribution  to  the  different  bunkers,  wharves,  and  yards. 

[1]  The  testimony  covers  the  principal  activities  of  the  Western 
Fuel  Company  between  April  1,  1906,  and  December  31,  1912.    Be- 
tween these  dates,  inclusive  of  foreign  coal  on  hand  April  1,  1906, 
the  company  imported  into  the  United  States  2,159,551  tons  of  coal, 
as  shown  by  the  invoice  weights,  or  2,138,831  tons  as  shown  by  the 
outturn  or  ascertained  weights  upon  which  duty  was  paid  to  the  gov- 
ernment.   About  70  per  cent,  of  the  coal  thus  imported  came  from 
British  Columbia,  25  per  cent,  from  Australia,  and  the  remaining  5 
per  cent,  from  Japan.    In  the  case  of  a  majority  of  these  importations 
the  ascertained  weight  was  less  than  the  invoice  weight    The  total 
of  these  shortages  amounted  to  26,044  tons.    In  other  instances,  how- 
ever, the  ascertained  weight  exceeded  the  invoice  weight.    The  total 
of  these  overages  was  5,324  tons,  leaving  a  net  shortage  of  20,720 
tons,  or  approximately  1  per  cent.    In  other  words,  on  the  total  im- 
portations between  April  1,  1906,  and  December  31,  1912,  the  in- 
voice weights  were  20,720  tons  in  excess  of  the  ascertained  weight  upon 
which  the  duty  was  computed  and  paid.    Between  the  same  dates  sales 
of  foreign  coal  made  from  these  importations,  including  a  small  quan- 
tity of  coal  destroyed  by  fire,  and  the  coal  on  hand  December  31, 
1912,  amounted  to  2,200,827  tons,  or  61,996  tons  in  excess  of  the 
ascertained  weight.    Between  the  same  dates  a  total  of  563,759  tons 
ascertained  weight  was  laden  on  barges  from  vessels  or  bunkers  for 
delivery  to  other  vessels  for  fuel  purposes.    The  total  tonnage  dis- 
charged from  these  barges  was  596,982  tons,  or  a  net  overage  of 
33,223  tons.    Of  this  overage  22,436  tons  was  discharged  on  vessels 
propelled  by  steam,  engaged  in  trade  with  foreign  countries  or  in 
trade  between  Atlantic  and  Pacific  ports  of  the  United  States  and  reg- 
istered under  the  laws  of  the  United  States,  which  were  entitled  to  a 
drawback  of  the  duties  thus  paid  under  the  tariff  acts  of  1907  and 
1909.     There  may  be  slight  errors  in  these  latter  computations,  as 
some  discrepancies  were  pointed  out  during  the  trial;    but  it  was 
and  IS  practically  conceded  that  the  tonnage  discharged  from  these 
barges  exceeded  the  ascertained  weight  of  the  coal  laden  upon  them 
by  approximately  5  per  cent. 

A  word  now  as  to  the  manner  in  which  coal  is  discharged  from 
vessels  and  weighed  by  the  government  weigher,  and  as  to  the  dis- 
charge of  coal  from  barges  onto  other  vessels  and  the  mode  of  weigh- 
ing. The  imported  coal  was  discharged  at  different  ports  such  as 
Oakland,  San  Diego,  and  San  Francisco;  but  as  the  greater  part 
of  the  coal  was  discharged  at  the  Folsom  Street  docks  in  San  Fran- 
cisco, and  as  the  principal  part  of  the  testimony  relates  to  operations 
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there,  we  will  confine  ourselves  to  a  brief  description  of  these  docks* 
The  Folsom  Street  docks  are  equipped  with  two  sets  of  bunkers  called 
inshore  and  offshore  bunkers.  The  tracks  upon  which  the  coal  cars 
operate  are  constructed  above  these  bunkers.  When  the  docks  were 
taken  over  by  the  Western  Fuel  Company  some  years  ago  the  tracks 
were  planked  over  so  that  coal  falling  from  the  cars  or  escaping  from 
the  hoppers  could  not  fall  into  the  bunkers ;  but  this  permanent  plank- 
ing was  removed  by  the  Western  Fuel  Company  and  temporary  plank- 
ing substituted  in  its  place.  This  temporary  planking  could  be  moved 
and  replaced  by  the  employes  of  the  company  from  time  to  time,  but 
for  what  purpose  does  not  appear.  The  coal  passed  from  the  hoppers 
into  cars  on  these  tracks  and  the  cars  when  loaded  were  drawn  onto 
the  scales  by  electric  power  and  weighed  by  a  government  weigher, 
the  weights  being  taken  by  the  weigher  and  also  by  a  representative 
of  the  Western  Fuel  Company,  usually  the  plaintiff  in  error  Mayer. 
As  soon  as  the  cars  were  weighed,  they  were  taken  to  the  different 
bunkers,  or  to  the  yards,  and  unloaded  as  Mayer  might  direct.  In 
the  coaling  of  the  vessels  of  the  Pacific  Mail  Steamship  Company  and 
others  the  coal  was  laden  on  barges  from  the  offshore  bunkers  and 
discharged  from  the  barges  into  the  ship's  bunkers  by  means  of 
buckets  having  a  capacity  of  half  a  ton  or  upwards.  The  govern- 
ment weigher  was  supposed  to  weigh  1  bucket  in  15,  or  a  round  of 
4  buckets  in  60,  and  the  remainder  of  the  buckets  were  then  averaged 
up  with  the  buckets  thus  weighed  for  the  purpose  of  ascertaining  the 
entire  quantity  of  coal  discharged  into  the  vessel.  The  weights  taken 
by  the  government  weigher  were  also  taken  by  a  representative  of 
the  Steamship  Company,  and  upon  these  weights  the  drawback  was 
paid  to  such  vessels  as  were  entitled  to  claim  a  drawback  under  the 
law.  Up  to  this  point  there  is  little  or  no  conflict  in  the  testimony. 
It  must  not  be  understood,  however,  that  the  results  obtained  are  any- 
thing more  than  approximate.  The  parties  were  dealing  with  a  base 
commodity  where  strictly  accurate  weights  were  not  taken  or  re- 
quired. The  coal  was  wet  down  from  time  to  time  to  lay  the  dust, 
or  to  prevent  spontaneous  combustion,  and  was  at  all  times  exposed 
to  the  elements.  The  difference  between  the  invoice  weights  and  the 
outturn  weights  indicates  but  little,  in  view  of  the  fact  that  in  many 
instances  the  coal  was  not  actually  weighed  at  the  foreign  port.  In 
a  majority  of  cases  the  weight  was  merely  estimated  by  the  ship's 
scale,  or  by  the  draught  of  the  ship.  How  accurate  this  is  we  do  not 
know,  but  evidently  it  is  only  an  approximation.  The  fact  that  a  num- 
ber of  tons  or  a  certain  percentage  was  added  to  the  weight  thus 
ascertained  does  not  remove  the  element  of  uncertainty.  It  also  ap- 
pears that  the  import  coal  discharged  from  vessels  was  weighed  on 
a  rising  beam.  Of  course  if  the  weights  were  accurately  taken,  the 
difference  between  a  weight  taken  on  a  rising  beam  and  a  weight 
taken  on  an  even  beam  would  be  slight ;  but  much  would  depend  on 
the  care  and  skill  of  the  operator.  On  the  other  hand,  in  the  dis- 
charge of  coal  from  barges  to  vessels  the  shovelers  on  the  barges  had 
more  time  to  fill  the  buckets  weighed  than  those  which  were  not 
weighed  by  reason  of  the  delay  incident  to  the  weighing,  and  naturally 
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the  former  would  weigh  heavier  than  the  latter.  If  there  was  nothing 
in  the  case  beyond  this,  we  would  have  no  hesitation  in  declaring  that 
the  government  failed  to  make  a  case  for  the  jury,  and  it  is  upon  this 
claim  that  the  principal  assignment  of  error  is  based.  For  whether 
the  discrepancy  in  the  weights  was  caused  by  the  elements,  by  flood- 
ing the  coal  with  water,  by  incompetence  or  negligence  on  the  part  of 
the  government  weighers,  or  through  the  adoption  of  a  faulty  system, 
the  plaintiffs  in  er^or  are  not  answerable  criminally  unless  they  took 
some  part  in  bringing  these  things  about.  But  the  testimony  did  not 
stop  here.  There  was  direct  and  positive  testimony  tending  to  show 
that  at  the  Folsom  Street  docks  coal  was  shoveled  into  the  bunkers 
from  the  tracks  without  being  weighed ;  that  coal  was  run  from  the 
chutes  or  hoppers  into  the  bunkers  without  being  weighed ;  and  that 
trainloads  of  coal  were  passed  over  the  scales  and  dumped  into  the 
bunkers  without  being  weighed — all  under  the  express  direction  of 
the  plaintiff  in  error  Mayer.  There  was  further  testimony,  tending 
to  show  that  Mayer  pressed  his  foot  or  leg  against  the  scale  rod  from 
time  to  time,  thus  preventing  the  government  weigher  from  taking 
accurate  weights,  and  that  he  was  cognizant  of  the  existence  of  a  bent 
link  between  two  of  the  cars,  which  likewise  caused  inaccurate  weights 
to  be  taken.  There  was  also  testimony  tending  to  show  that  in  dis- 
charging coal  from  the  barges  into  the  vessels  of  the  Pacific  Mail 
Steamship  Company  the  buckets  weighed  were  filled  to  overflowing, 
while  the  unweighed  buckets  were  little  more  than  two-thirds  fuU. 
There  was  testimony  tending  to  show  that  this  practice  was  pursued 
continuously  and  uninterruptedly;  that  instructions  to  that  effect  were 
given  on  at  least  one  occasion  by  the  plaintiff  in  error  Mills  in  rela- 
tion to  another  vessel ;  that  the  books  and  records  kept  by  Mills  fre- 
quently showed  a  great  disparity  between  the  quantity  of  coal  laden 
on  the  barges  and  the  quantity  of  coal  discharged  therefrom;  that 
reports  showing  these  discrepancies  were  made  daily  to  the  plaintiff  in 
error  Smith  and  to  the  Western  Fuel  Company,  and  that  each  and 
every  one  of  the  plaintiffs  in  error  were  fully  cognizant  of  these  dis- 
crepancies, and  it  is  not  going  too  far  to  say  that  they  were  equally 
cognizant  of  the  causes  that  produced  them. 

[2]  From  the  foregoing  statement  it  must  be  apparent  that  there 
was  competent  testimony  tending  to  show:  First,  that  the  United 
States  was  actually  defrauded,  to  some  extent  at  least,  by  reason  of 
the  fact  that  a  portion  of  the  imported  coal  never  reached  the  scales, 
was  never  weighed,  and  that  no  duty  was  paid  thereon ;  and,  second, 
that  the  United  States  was  actually  defrauded,  to  some  extent  at  least, 
by  reason  of  the  fact  that  it  paid  drawbacks  to  steamers  entitled  to 
claim  drawbacks  for  coal  in  excess  of  the  quantity  actually  delivered 
to  them.  We  think  it  equally  manifest  that  there  was  sufficient  testi- 
mony to  warrant  the  jury  in  finding  that  these  results  were  brought 
about  by  the  wrongful  concerted  action  of  the  plaintiffs  in  error  and 
others,  and  that  a  conspiracy  existed  to  that  end.  But  it  is  claimed 
in  this  connection  that  no  such  frauds  and  no  such  conspiracy  are 
charged  in  the  indictment.  It  must  be  conceded  that  the  charge  is 
very  general,  and  we  cannot  yield  our  assent  to  the  claim  on  the  part 
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of  the  government  that  an  indictment  in  cases  such  as  this  need  only 
charge  in  general  terms  a  conspiracy  to  defraud  the  United  States. 
Keck  V.  United  States,  172  U.  S.  434,  19  Sup.  Ct.  254,  43  L.  Ed.  505. 
[3]  The  indictment  in  this  case,  however,  charges  that  the  parties 
accused,  planned,  confederated,  conspired,  and  agreed  together  to 
defraud  the  United  States  out  of  a  large  part  of  the  import  duties  on 
coal  imported  and  brought  into  the  United  States  by  the  Western 
Puel  Company  "by  making  and  causing  to  be  made  false  weights  and 
false  and  fraudulent  returns  of  weights  of  such  cargoes  and  importa- 
tions of  coal,"  and  a  like  charge  is  made  as  to  the  coal  discharged 
from  barges  into  vessels  entitled  to  claim  a  drawback.  It  is  further 
charged  that: 

**The  said  defendants  did  so  manipulate  said  scales  and  weights  and  method 
ot  weighing  thereon,  so  that  said  scales  and  weights  did  record  the  weights 
oC  coal  desired  by  said  defendants,  and  not  the  true  weight  of  the  coal  so  placed 
thereon.  ♦  ♦  ♦  And,  further,  to  cause  all  coal,  weighed  in,  on,  or  about  the 
scales  upon  which  the  coal  handled  by  said  Western  Fuel  Company  was  weigh- 
ed, to  be  incorrectly  measured  and  weighed,  to  the  eud  and  for  the  purpose 
that  the  defendants,  acting  under  the  name  and  guise  of  said  Western  Fuel 
0<Hnpany  aforesaid,  should  receive  the  profit  and  gain  to  be  made  by  such  In- 
correct and  fraudulent  weight" 

No  objection  was  made  to  the  indictment  before  trial ;  no  objection 
was  interposed  to  the  introduction  of  testimony  under  the  indictment, 
and  no  request  was  made  to  limit  the  scope  of  the  charge  in  the  in- 
structions of  the  court.  In  view  of  these  facts,  and  of  the  further 
fact  that  the  plaintiffs  in  error  were  not  misled  to  their  prejudice,  we 
think  the  charge,  though  general  in  terms  and  entirely  lacking  in  par- 
ticulars, was  sufficient. 

[4]  Certain  rulings  of  the  court,  admitting  and  excluding  testi- 
mony, are  assigned  as  error ;  but  these  rulings  were  all  unimportant. 
We  observe  no  error  in  them ;  but,  even  if  the  rulings  were  errone- 
ous, the  errors  were  not  of  a  prejudicial  kind.  Another  assignment  is 
based  on  the  argument  of  counsel  to  the  jury.  The  language  ob- 
jected to  was  first  called  to  the  attention  of  the  court  by  the  motion 
for  a  new  trial.    The  objection  came  too  late. 

"When  the  defendant's  counsel  in  a  criminal  trial  falls  to  at  once  call  the 
attention  of  the  court  to  remarks  by  the  prosecuting  officer  which  are  sup- 
posed to  be  objectionable,  and  to  request  its  interposition,  and,  in  case  of 
refusal,  to  note  an  exception,  an  assignment  of  error  in  regard  to  them  is  un- 
tenable." Crumpton  v.  United  States,  138  U.  S.  361,  11  Sup.  Ct  355,  34  L.  Ed. 
954. 

"But  here  no  objection  was  made  and  no  complaint  urged  until  upon  nation 
for  a  new  trial.  Nothing  is  better  settled  than  that  the  defendant  who  deems 
himself  prejudiced  by  the  language  of  counsel  should  promptly  and  publicly 
object  and  point  out  the  language  deemed  improper,  and  then  take  exception 
if  the  trial  judge  tail  to  condemn  it.  It  is  too  late  to  predicate  error  upon 
the  refusal  of  the  trial  judge  to  grant  a  new  trial  on  account  of  a  complaint 
made  only  after  verdict  and  upon  a  motion  for  a  new  trial."  Lorton,  J.,  in 
Chadwick  ▼.  United  States,  141  Fed.  225.  246,  72  C.  O.  A.  343,  364. 

[5]  The  last  error  assigned  is  based  on  the  ruling  of  the  court  de- 
nying a  motion  for  a  new  trial.  There  is  a  seeming  conflict  of  author- 
ity on  the  question  as  to  how  far,  if  at  all,  such  a  ruling  may  be  re- 
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viewed  on  writ  of  error.    Thus  in  Holder  v.  United  States,  150  U.  S- 
91,  14  Sup.  Ct.  10,  37  L.  Ed.  1010,  the  court  said: 

•*It  has  also  been  settled,  by  a  long  line  of  decisions  o£  this  court,  that  the 
denial  of  a  motion  for  a  new  trial  cannot  be  assigned  for  error." 

In  Wheeler  v.  United  States,  159  U.  S.  523,  16  Sup.  Ct.  93,  40  L- 
Ed.  244,  the  court  said : 

"Another  contention  is  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  but  such  action,  as  has  been  repeatedly  held,  is  not  assignable 
as  error." 

In  Addington  v.  United  States,  165  U.  S.  185,  17  Sup.  Ct.  288,  41 
L.  Ed.  679,  the  court  said : 

'The  first  10  assignments  of  error  are  based  upon  a  bill  of  exceptions,  set- 
ting out  simply  the  grounds  upon  which  the  accused  asked  that  a  new  trial  be 
granted  to  him.  It  is  only  necessary  to  say  that  the  refusal  of  the  court  to 
grant  a  new  trial  cannot  be  assigned  for  error  in  this  court" 

Similar  language  may  be  found  in  many  other  decisions,  both  of 
the  Supreme  Court  and  of  the  Circuit  Courts  of  Appeals  for  the  dif- 
ferent circuits.  Yet  in  Mattox  v.  United  States,  146  U.  S.  140,  13 
Sup.  Ct.  50,  36  L.  Ed.  917,  the  Supreme  Court  reviewed  an  order  re- 
fusing a  new  trial  because  the  court  below  had  excluded  certain  af- 
fidavits, and  in  passing  upon  the  motion  exercised  no  discretion  in 
respect  of  the  matter  therein  stated.  The  only  distinction  between 
that  Case  and  the  other  cases  cited  is  thus  pointed  out  by  the  Chief 
Justice : 

**The  allowance  or  refusal  of  a  new  trial  rests  in  the  sound  discretion  of 
the  court  to  which  the  application  is  addressed,  and  the  result  cannot  be  made 
the  subject  of  review  by  writ  of  error.  Henderson  v.  Moore,  5  Cranch,  11  [3 
L.  Ed.  22] ;  Newcomb  v.  Wood,  97  U.  S.  581  [24  L.  Ed.  1085] ;  but  in  the  case 
at  bar  the  District  Court  excluded  the  affidavits,  and  in  imssing  upon  the  mo- 
tion did  not  exercise  any  discretion  in  respect  of  the  matter  stated  therein.** 

In  McDonald  v.  Pless,  238  U.  S.  264,  35  Sup.  Ct.  783,  59  L.  Ed. 
1300,  the  court  again  reviewed  an  order  denying  a  motion  for  a  new 
trial.  In  fact  that  was  the  only  question  before  the  court.  The  lower 
court  had  refused  to  receive  affidavits  of  jurors  tending  to  show  that 
their  verdict  was  reached  by  lot,  and  its  action  in  so  doing  was  affirm- 
ed by  the  Supreme  Court.  It  seems  to  be  established,  therefore,  that 
an  appellate  court  will  review  such  an  order,  at  least  to  the  extent  of 
determining  whether  the  court  below  refused  to  receive  and  consider 
proper  testimony.  In  the  case  of  United  States  v.  Holt,  218  U.  S. 
245,  251,  31  Sup.  Ct.  2,  5  [54  L.  Ed.  1021,  20  Ann.  Cas.  1138],  the 
court  said: 

'*We  are  dealing  with  a  motion  for  a  new  trial,  the  denial  of  which  cannot 
be  treated  as  more  than  matter  of  discretion  or  as  ground  for  reversal,  except 
in  very  plain  circumstances  indeed.  Mattox  v.  United  States,  146  U.  S.  140 
[13  Sup.  Ct  60,  36  Im  Ed.  917].  See  Holmgren  v.  United  States,  217  U.  S.  509 
[30  Sup.  Ct  588,  54  L.  Ed.  8C1,  19  Ann.  Cas.  778].  It  would  be  hard  to  say 
that  this  case  presented  a  sufficient  exception  to  the  general  rule." 

Perhaps  the  true  distinction  is  stated  by  the  court  in  Felton  v.  Spiro, 
78  Fed.  576,  581,  24  C.  C.  A.  321,  327,  where  the  court,  speaking 
tlirough  Taft,  J.,  said: 
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••A  motion  for  a  new  trial  Is,  of  course,  addressed  to  the  dlscretlcm  of  the 
•court,  and,  if  the  court  exercises  its  discretion,  and  either  grants  or  denies 
the  motion,  its  action  is  not  the  subject  of  review.  This  is  so  well  settled 
that  it  is  unnecessary  to  dte  authorities  upon  the  point.  But  the  motion  for  a 
new  trial  is  a  remedy  accorded  to  a  party  litigant  for  the  correction  by  the 
trial  court  of  injustice  done  by  the  verdict  of  a  jury.  It  is  one  of  the  most 
important  rights  which  a  party  to  a  jury  trial  has.  It  is  a  right  to  invoke 
the  discretion  of  the  court  to  decide  whether  the  injustice  of  the  verdict 
is  sudi  that  he  ought  to  have  an  opportunity  to  take  the  case  before  another 
jury.  If,  now,  in  exercising  this  discretion,  it  is  the  duty  of  the  court  to  con- 
sider whether  the  verdict  was  against  the  great  weight  of  the  evidence,  and 
he  refuses  to  consider  the  evidence  in  this  light  on  the  ground  that  he  has 
no  power  or  discretion  to  do  so,  it  is  clear  to  us  that  he  is  depriving  the  party 
making  the  motion  of  a  substantial  rij?ht,  and  that  this  may  be  corrected  by 
writ  of  error.  In  Mattox  v.  United  States,  146  U.  S.  140  [13  Sup.  Ct.  50,  36 
L.  Ed.  017],  it  was  held  that,  where  the  trial  court  excluded  affidavits  offered 
in  support  of  a  motion  for  a  new  tf lal.  and  in  passing  upon  the  motion  exer- 
-cised  no  discretion  in  respect  of  the  matters  stated  in  the  affidavits,  the  ques- 
tion of  the  admissibility  of  the  affidavits  was  preserved  for  the  consideration 
of  the  Supreme  Court  on  writ  of  error,  notwithstanding  the  general  rule  that 
the  allowance  or  refusal  of  a  new  trial  rests  in  the  sound  discretion  of  the 
trial  court.  This  furnlslies  direct  support  for  the  view  that  the  refusal  of  the 
trial  court  to  consider  at  all  as  a  ground  for  new  trial  that  the  verdict  was 
contrary  to  the  evidence  may  be  assigned  for  error  here." 

The  motion  for  a  new  trial  in  this  case  was  based  largely  on  the 
ground  that  certain  of  the  jurors  had  read  numerous  articles  published 
in  two  of  the  San  Francisco  daily  papers  during  the  trial,  commenting 
■on  the  case,  and  an  article  in  an  Oakland  paper,  commenting  on  a  some- 
what similar  case  in  another  jurisdiction.  Any  attempt  on  our  part  to 
give  even  the  substance  of  these  publications,  covering  a  period  of  al- 
most two  months,  would  unduly  extend  this  opinion.  Suffice  it  to  say 
that  the  court  below  considered  all  affidavits  presented  in  support  of 
the  motion,  and  after  a  full  hearing  denied  the  motion  in  the  exercise 
of  the  discretion  vested  in  it  by  law.  And,  even  assuming  now  that 
this  court  would  review  and  reverse  such  an  order,  "in  very  plain  cir- 
-cumstances  indeed,"  as  intimated  in  the  Holt  Case,  no  such  situation 
is  presented.  We  find  no  error  in  the  record  and  the  judgment  of  the 
-court  below  is  therefore  affirmed. 


(231  Fed.  33) 

JSQUITABLE  SURETY  CO.  v.  BOARD  OF  COM'RS  OF  MUDDY  BOTTOM 
SWAMP  LAND  DIST.  NO.  1,  TIPPAH  COUNTY,  MISS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  20,  1916.) 

No.  2780. 

1.  Principal  and  Surety  ^=»1  17— Discharge  of  Surety— Breach  of  Con- 
tract. 

Where  a  surety  company  signed  a  contractor's  bond  after  receiving  a 
draft  of  the  contract  providing  that  advances  should  be  made  only  as 
work  progress*  d,  the  owner,  having  made  advances  contrary  to  the  con- 
tract on  which  the  bond  was  issued,  cannot  recover  against  the  surety. 
[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§  283- 
285;    Dec.  Dig.  <S=>n7.] 

^=»For  other  cases  see  lame  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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2.  PBiNCiPAt  AWD  Surety  ^=»1G2(2) — Actions— Evidencb-^ubt  Question. 

In  an  action  on  a  contractor's  bond,  evidence  held  to  raise  the  questions 
for  the  Jury  whether  surety  relied  on  the  contract  in  executing  bond,  and 
whether  plaintifiP  made  advances  c»ntrary  to  the  terms  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §  443; 
Dec.  Dig.  «S=»162(2).] 

3.  Pbincipal   and    Surety   ^=»85>— Discharge    op    Surety— Misrepresenta- 

tions. 

A  surety  on  a  contractor's  bond  will  be  discharged  where,  through  collu- 
sion between  the  contractor  and  plaintiff,  the  contract  recited  a  greater 
consideration  than  was  actually  to  be  paid,  which  false  recital  enhanced 
the  risk. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  H 
82-85 ;   Dec.  Dig.  <S=»39.] 

4.  Principal  and  Surety  <©=»162(2) — ^Actions— Evidence-^ury  Question. 

In  an  action  on  a  contractor's  additional  bond,  the  question  whether 
there  was  an  increased  hazard  as  to  which  the  surety  company  was  not 
Informed,  but  of  which  plaintiff  knew,  it  having  been  caused  by  Its  un- 
authorized advances  to  the  contractor,  held  under  the  eridence  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {  443; 
Dec.  Dig.  <g=>162(2).] 

Walker,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi ;   Henry  C.  Niles,  Judge. 

Action  by  the  Board  of  Commissioners  of  Muddy  Bottom  Swamp 
Land  District  No.  1  of  Tippah  County,  Mississippi,  against  the  Equi- 
table Surety  Company  and  another.  There  was  judgment  for  plain- 
tiff, and  defendant  named  brings  error.     Reversed  and  remanded. 

C.  L.  Sivley,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 
Lester  G.  Fant,  of  Holly  Springs,  Miss.,  and  Thomas  E.  Pegram,  of 
Ripley,  Miss.,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

NEWMAN,  District  Judge.  This  case  comes  before  this  court  for 
review  of  the  judgment  of  the  District  Court  of  the  Northern  Dis- 
trict of  Mississippi,  in  a  suit  by  the  board  of  commissioners  of  Muddy 
Bottom  Swamp  Land  District  No.  1  of  Tippah  County,  Miss.,  against 
the  Delta  Drainage  Company  and  the  Equitable  Surety  Company. 
The  suit  in  the  District  Court,  which  had  been  removed  from  the  state 
court,  was  to  recover  on  the  bond  executed  by  the  Delta  Drainage 
Company,  with  the  Equitable  Surety  Company  as  surety,  for  the  faith- 
ful performance  by  the  Delta  Drainage  Company  of  a  contract  made 
by  it  with  the  commissioners  of  the  Muddy  Bottom  Swamp  Land  Dis- 
trict No.  1,  for  the  digging  of  a  canal  through  the  district  for  which 
the  commissioners  were  acting.  Two  bonds  were  given,  and  both  are 
in  suit;  one  for  $5,000,  executed  on  the  15th  day  of  January,  1912, 
and  the  second  for  $2,500,  executed  on  the  20th  day  of  May,  1912. 
There  was  a  trial  of  the  case  and  a  verdict  and  judgment  for  the 
plaintiff  for  $7,361.71.    It  is  for  errors  alleged  to  have  been  committed 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kej-Numbered  Digests  ft  Indexes 
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in  this  trial  that  the  case  is  brought  here  by  the  Equitable  Surety  Com- 
pany. 

The  contract  between  the  Delta  Drainage  Company  and  the  com- 
missioners is  as  follows : 

"Whereas,  Muddy  Bottom  Swamp  Land  District  No.  1,  Tippah  County,  Mis- 
sissippi, through  its  duly  authorized  couiinissloners,  W.  L.  McBrlde,  Chairman. 
W.  E.  Pegram  and  W.  T.  Bnimley,  is  desirous  of  having  a  canal  cut  In  and 
for  the  said  district,  to  be  laid  out  by  a  dvll  engineer,  approximately  as 
shown  by  the  map  of  said  district,  now  on  file,  In  the  oflice  of  the  clerk  of 
the  board  of  supervisors  of  the  said  county ;  and  whereas,  for  the  said  pur- 
pose, the  said  board  of  supervisors  of  the  said  county  has  duly  Issued  bonds, 
at  the  instance  of  the  said  district,  in  the  sum  of  $25,000.00  (twenty-five  thou- 
sand dollars),  which  bonds  have  been  duly  sold  and  the  proceeds  thereof  now 
in  the  hands  of  the  said  commissioners ;  and  whereas,  the  said  conmiissioners, 
in  session.  In  said  county,  on  the  10th  day  of  February,  1912,  regularly  re- 
warded the  Delta  Drainage  Company  of  Memphis,  Tennessee,  a  firm  composed 
of  John  W.  Buford,  owning  one-half,  Charles  B.  Bright,  owning  one-fourth, 
arid  James  M.  Bridge,  owning  one-fourth,  the  contract  of  cutting  the  said 
canal ;  and  whereas,  it  is  proper  for  the  protection  of  the  parties  to  this  con- 
tract, and  interested  in  the  said  work,  that  contract  is  drawn  entered  into  be- 
tween them:  Therefore,  it  is  hereby  agreed  and  solemnly  bargained  between 
the  said  Muddy  Bottom  Swamp  Land  District,  by  its  said  commissioners,  here- 
inafter called  the  first  party,  and  the  Delta  Drainage  Company,  hereinafter 
called  the  second  party: 

"First  The  first  party  may  audit  all  bills  for  labor,  material,  expense, 
freight,  rent  on  machinery,  salary  and  yardage,  seeing  that  no  bills  are  al- 
lowed, except  In  instances  where  said  salary,  labor,  materials,  expenses,  rents 
on  machinery,  etc.,  on  requisition  from  the  said  company,  are  actually  for  the 
use  and  pr<^>er  benefit  of  the  said  proposed  canal,  however,  the  said  commis- 
sioners may,  at  any  time  decline  to  honor  any  requlsiticoi,  if  In  their  Judgment, 
a  proper  amount  of  work  on  the  said  canal  has  not  been  done  and  completed 
to  warrant  the  Issuance  thereof.  And  in  no  event,  is  the  aggregate  of  said 
bills  to  exceed  the  sum  of  $19,500.00,  which  Is  the  price  agreed  upon  to  be  paid 
for  the  service  and  work  to  be  done  by  the  second  party,  as  hereinafter  set 
out;   said  payments  shaU  not  be  oftener  than  once  a  week. 

"Second.  That  the  first  party  is  to  secure  and  maintain  for  the  second  party 
a  right  of  way  of  the  width  of  fifty  feet,  the  same  being  twenty-five  feet  from 
the  center  of  the  canal  from  each  direction,  during  the  time  that  the  said  work 
of  the  digging  and  clearing  out  of  the  said  canal  is  progressing ;  all  expense 
Incident  to  the  carrying  out  of  this  feature  of  the  contract  is  to  be  borne  by 
the  first  party. 

**Thlrd.  The  second  party  agrees  to  so  clear  the  said  right  of  way,  as  may 
be  necessary  to  cut  the  said  canal ;  the  timber  so  cut  in  the  clearing  thereof 
is  to  belong  to  the  second  party,  that  is,  so  much  of  it  as  is  needful  for  them 
in  the  carrying  out  the  work  of  said  canal  as  fuel,  timbers,  etc. 

"Fourth.  Said  second  party  shall  cut  and  remove,  in  addition  to  the  clearing 
of  the  said  right  of  way,  to  the  right  and  to  the  left  of  said  canal,  the  sum 
of  one  hundred  and  eighty-three  thousand  cubic  yards  of  dirt  in  and  from  the 
said  canal,  as  is  shown  by  the  aforesaid  map,  at  and  for  the  siun  of  $19,500.00. 
This  canal  is  to  be  of  the  size  and  dimensions  as  to  be  determined  by  the  civil 
engineer,  who  will  hereafter  specify  grades,  sections,  etc.  If  it  is  found  that 
the  said  dvll  engineer  determines  that  there  are  more  than  one  hundred  and 
eighty-three  thousand  yards  of  earth  to  be  removed  from  the  said  c-anal,  or  the 
commissioners  decide  that  they  want  the  canal  larger  so  as  to  retiuire  more 
than  the  said  one  hundred  and  eighty-three  thousand  yards  removed,  it  is 
agreed  that  the  party  of  the  second  part  is  to  have  in  addition  to  the  $19,500.00 
the  sum  of  9%  cents  per  cubic  yard,  according  to  the  general  terms  of  the 
contract. 

"Fifth.  The  seccxid  party  shall  pay  and  be  chargeable  with  all  bills  for  la- 
bor, salaries,  machinery,  machinery  rent,  freight,  expenses,  estimated  yardage 
and  all  other  cost  of  clearing  the  right  of  way  and  cutting  said  canal  of  one 
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hundred  and  eigbty-three  thousand  cable  yards  of  dirt,  except  as  a  part  here- 
tofore set  out  as  chargeable  to  first  party. 

"It  Is  further  solemnly  agreed  and  bargained  between  the  parties  hereto 
that  the  remaining  portion,  if  any  so  remains,  of  the  said  $19,500.00,  after  pay- 
Img  out  the  bills  heretofore  described,  be  paid  to  the  Delta  Drainage  Company, 
upon  the  completion  of  the  one  hundred  and  eighty-three  thousand  cubic  yards 
and  the  acceptance  of  the  said  work  by  the  said  commissioners. 

"It  Is  further  agreed  and  understood  that  all  reasonable  diligence  and  actiy- 
Ity  must  be  exerted  by  the  second  party  to  accomplish  the  proper  completion 
of  this  work,  but  the  second  party  Is  to  have  proper  and  fair  time  to  do  same. 

"And  that  the  second  party  Is  to  begin  the  work  of  digging  the  said  canal 
at  the  lower,  or  northern,  end  of  the  same,  on  deposit  of  the  said  $19,500.00, 
as  hereinbefore  mentioned.  The  second  party  will  furnish,  as  a  part  of  this 
contract,  a  contractor's  bond  In  the  sum  of  $5,000.00  for  the  faithful  perform- 
ance of  this  contract. 

"It  Is  expressly  understood  that  nothing  In  this  contract  shall  be  so  con- 
strued as  to  require  the  contractors  to  change  the  size  of  the  canal,  where 
once  cut  according  to  engineer's  spedflcatlons." 

It  will  be  seen  from  this  contract  that  the  commissioners  were 'to 
audit  all  *'bills  for  labor,  material,  expense,  freight,  rent  on  machinery, 
salary,  and  yardage,  seeing  that  no  bills  were  allowed  except  in  in- 
stances where  said  salary,  labor,  materials,  expenses,  rents  on  ma- 
chinery, etc.,  on  requisition  from  the  said  company,  are  actually  for 
the  use  and  proper  benefit  of  the  said  proposed  canal,  however  the  said 
commissioners  may,  at  any  time,  decline  to  honor  any  requisition,  if 
in  their  judgment,  a  proper  amount  of  work  on  the  said  canal  has  not 
been  done  and  completed  to  warrant  the  issuance  thereof."  It  was 
evidently  contemplated  that  payments  should  be  made  by  the  commis- 
sioners to  the  drainage  company  as  the  work  progressed.  The  amount 
to  be  received  by  the  drainage  company  is  also  stated  to  be  $19,500  if 
the  work  then  contemplated  only  was  done  and  no  new  work  ordered. 
If  there  was  any  new  work  ordered,  the  drainage  company  was  to  re- 
jteive  9ys  cents  per  cubic  yard  for  all  earth  removed  in  addition  to  that 
provided  for  in  the  contract  and  for  which  the  $19,500  was  to  be  in 
full  payment. 

Two  of  the  defendant's  pleas  interposed  in  this  case  are  as  follows : 

"Special  Plea  No.  1. 
"For  a  further  plea  In  this  behalf,  the  said  Equitable  Surety  Company  avers, 
and  will  show  on  the  trial  of  this  cause  that  the  $4,500  alleged  to  have  been 
advanced  to  the  Delta  Drainage  Company,  by  plaintiff  for  the  purpose  of  pur- 
chasing a  dredge  boat.  If  advanced  at  all,  was  done  without  authority  of  law, 
and  contrary  to  the  statute  of  the  state  of  Mississippi,  and  the  law  under 
which  the  plaintiff  so  operated,  and  was  not  provided  for  or  contemplated  by 
the  terms  of  the  contract,  which  plaintiff  had  with  the  Delta  Drainage  Com- 
pany, and  was  not  within  the  contemplation  of  the  contract  that  the  Ejquitable 
Surety  Company  here  Is  sued  upon  and  Incurred  no  obligation  upon  It  as  sure- 
ty for  the  Delta  Drainage  Company,  and  was  ultra  vires,  and  unlawful,  and 
for  which  the  defendant  Equitable  Surety  Company  Is  In  no  way  liable  under 
the  law,  or  Its  contracts  as  surety,  and  this  It  Is  ready  to  verify. 

"Special  Plea  No.  2. 

"For  further  plea  in  this  behalf,  the  said  Equitable  Surety  Company,  de- 
fendant, will  show  that  $1,500  or  more  of  the  alleged  cash  advanced  was  never 
In  fact  advanced  to  the  Delta  Drainage  Company,  by  plaintiff,  but  the  Item 
came  about  in  this  way:  The  bonds  of  said  district  which  aggregated  about 
$24,000  were  unlawfully  and  in  violation  of  a  positive  statute  of  the  state  of 
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Mississippi,  under  which  said  district  was  organized,  sold  for  at  least  $1,500 
below  par,  and,  in  order  to  evade  said  statute  requiring  that  said  bonds  shall 
not  be  sold  for  less  than  par.  the  said  plaintiff  imlawfully  and  fraudul«iUy 
charged  the  Delta  Drainage  Company  with  the  said  difference  between  the  par 
value  of  the  bonds  and  the  actual  amount  for  which  they  were  sold,  and  that 
the  said  attempted  transaction  in  so  far  as  it  affects  the  Equitable  Surety 
Company  is  unlawful,  fraudulent,  and  void,  and  this  the  said  Equitable  Sure- 
ty Company  is  ready  to  verify." 

The  questions  made  by  these  pleas  were,  we  think,  two  of  the  most 
important  ones  raised  on  the  trial  of  the  case  As  to  the  payment  by 
the  commissioners  to  the  drainage  company  of  $4,500  before  the  work 
was  commenced,  for  the  purpose  of  buying  a  dredging  machine,  it  ap- 
pears that  this  payment  was  made  on  February  27,  1912,  apparently 
before  any  work  at  all  had  been  done  by  the  dredging  company  in  con- 
structing the  canal.  Plea  No.  2,  and  the  question  which  runs  all 
through  the  case,  is  that  the  drainage  company  was  to  receive  only 
$18,000  for  the  work  to  be  done  by  it  in  digging  the  canal ;  whereas, 
it  was  represented  to  the  Equitable  Surety  Company  that  they  were  to 
receive  $19,500,  and  that  they  became  surety  with  this  understanding. 

On  the  trial  of  the  case,  at  the  close  of  all  the  evidence,  the  defend- 
ants requested  the  court  to  give  peremptory  instructions  to  the  jury 
in  favor  of  the  defendants,  which  motion  was  overruled  by  the  court. 

After  argument  by  counsel,  the  court  charged  the  jury.  The  charge 
seems  to  have  been  to  read  to  the  jury  the  plaintiff's  declaration,  and 
then  to  say  to  them,  after  stating  the  defendant's  plea  of  "not  guilty" : 

"The  burden  of  proof  rests  on  plaintiffs  to  satisfy  your  minds  by  a  pre- 
ponderance of  the  evidence  of  the  truth  of  every  material  allegation  in  this 
declaration.  If  the  plaintiffs  have  so  satisfied  your  minds,  it  wiU  be  your 
duty  to  return  a  verdict  for  the  plaintiff  for  the  amount,  I  think  it  is  $7,360 
odd  dollars.    You  can  make  the  calculations  yourselves. 

•*It  is  claimed  on  part  of  the  defendants  that  one  of  the  reasons  for  not  com- 
plying with  the  contract  was  that  the  commissioners  so  acted  as  to  demoralize 
and  injure  the  employment  of  their  hands,  and  but  for  that  they  would  have 
been  able  to  complete  the  contract.  As  request  for  instructions  along  that 
line  has  been  made,  I  give  you  the  instruction :  'If  you  should  find  from  the 
proof  that  the  commissioners,  the  plaintiff  in  this  case,  interfered  with  the 
laborers  of  the  Delta  Drainage  Company,  and  so  disorganized  the  labor  that 
the  mana^r,  C.  B.  Bright,  could  not  proceed  to  carry  out  his  contract,  and 
then  offered  him  a  consideration  to  give  up  and  surrender  the  contract,  and 
that  on  this  account  and  at  the  suggestion  and  instance  of  said  plaintiff,  com- 
missioners, the  said  defendant,  Delta  Drainage  Company,  did  surrender  said 
contract  aiod  turn  the  work  over  to  said  commlssicmers,  you  should  find  for 
the  defendant' " 

The  court  then  proceeded: 

"I  also  grant  this  instruction:  *The  court  Instructs  the  Jury  If  they  find 
from  the  evidence  that  commissioners,  members  of  the  Muddy  Bottom  Drain- 
age District  No.  1,  interfered  with  the  hands  or  employ^  and  prevented  them 
from  work  by  disorganizing  the  labor  so  that  the  prosecution  of  the  work  of 
digging  the  ditch  contemplated  by  the  contract  introduced  in  this  cause,  and 
you  are  satisfied  from  the  proof  that  said  contract  was  caused  to  be  breached 
by  the  acts  and  conduct  of  the  plaintiffs  in  this  cause,  then  you  should  find  for 
the  defendant,  Delta  Drainage  Company.'  That  is,  if  these  parties  Interfered 
with  them  in  such  way,  and  the  proof  satisfied  your  mind,  then  they  are 
not  entitled  to  recover.  That  is  a  question  of  fact  for  you  to  determine.  You 
take  this  case  and  consider  the  contract,  which  will  be  before  you.  You  take 
this  declaratl<Mi  that  is  here  and  refresh  your  recollection  as  best  you  can 
146  C.C.A.— 15 
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with  reference  to  the  testimony  of  the  whole  case.  You  weigh  and  consider 
every  fact  and  every  circumstance  in  evidence  before  you  and  return  your 
verdict  here  into  court." 

Before  the  jury  left  the  box,  the  Equitable  Surety  Company  pre^- 
sented  in  writing  to  the  court  a  number  of  special  requests,  which  were 
each  and  every  one  refused  by  the  court,  and  to  which  action  of  the 
court  in  refusing  to  give  the  special  requests  so  asked,  and  before  the 
jury  retired  to  consider  their  verdict,  the  defendant  the  Equitable 
Surety  Company  then  and  there  excepted  to  the  action  of  the  court. 

The  first  of  said  requests  was  that  the  jury  be  instructed  to  find  for 
the  Equitable  Surety  Company.  The  second  and  third  requests  were 
as  follows : 

"(2)  I  charge  you,  gentlemen  of  the  Jury,  on  behalf  of  the  Equitable  Surety 
Company,  that  if  you  beUeve  from  the  evidence  in  this  case  that,  at  the  time 
of  the  application  for  the  $5,000  bond,  there  was  submitted  along  with  it  to 
the  Equitable  Surety  Company  a  draft  of  the  contract,  which  was  afterwards 
executed  by  the  Muddy  Bottom  Swamp  Land  District  No.  1  the  Delta  Drain- 
age Company,  and  according  to  the  terms  of  the  contract  the  drainage  ccwn- 
pany  was  to  receive  $19,500,  when,  in  truth,  the  total  amount  to  be  paid  was 
$18,000,  and  this  fact  was  not  known  to  the  Equitable  Surety  Company  at  the 
time  of  the  execution  of  the  bond  sued  on,  and  that  the  Delta  Drainage  Com- 
pany was  to  he  charged  on  said  contract  with  $1,500  representing  the  differ- 
ence paid  for  the  bonds  sold  and  their  par  value  then,  this  was  a  fraud  upon 
the  Equitable  Surety  Company  and  vitiated  the  contract  sued  upon,  so  far  as 
the  Equitable  Surety  Company  is  concerned,  and  you  must  find  for  the  de- 
fendant the  Equitable  Surety  Company. 

"(3)  I  charge  you,  gentlemen  of  the  Jury,  that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  commissioners  of  the  Muddy  Bottom  Swamp  Land 
District  No.  1  advanced  to  the  Delta  Drainage  Company  $4,500  as  a  part  of 
the  contract  price  for  completing  its  work  before  that  amount  of  work  had 
been  actually  done  and  completed,  and  for  the  purpose  of  enabUng  the  Delta 
Drainage  Company  to  purchase  a  dredge  machine,  with  which  to  dig  the  ditch, 
without  the  consent  of  the  Equitable  Surety  Company  first  had  and  obtained, 
then  such  action  on  behalf  of  the  drainage  commissioners  was  without  au- 
thority of  law  and  in  violation  of  the  contract  made  with  the  Delta  Drainage 
Company,  and  releases  the  Equitable  Surety  Company  from  further  liabiUty 
on  its  bond,  and  it  is  your  duty  to  find  a  verdict  for  the  Equitable  Surety- 
Company.*  * 

The  fifth  request  to  charge  made  by  the  Equitable  Surety  Company 
was  along  the  same  line  as  the  third  request,  but  stated  the  matter  in 
a  different  way,  as  will  be  seen  by  the  request,  which  is  as  follows : 

"(5)  I  further  charge  you,  gentlemen  of  the  jury,  that  if  you  beUeve  from 
the  evidence  in  this  case  that  the  commissioners  of  the  Muddy  Bottom  Swamp 
Land  District  No.  1  advanced  the  Delta  Drainage  Company  $7,361.71,  or  any 
other  amount,  as  a  part  of  the  contract  price  for  work  done  under  the  con- 
tract with  the  Delta  Dniinage  Company  before  a  sufficient  amount  of  said 
work  had  been  done  and  completed  to  warrant  and  justify  the  payment  of 
the  said  $7,361.71,  or  any  part  of  the  same,  then  the  Equitable  Surety  Com- 
inmy  is  released  from  all  liability  under  its  bond,  and  the  jury  must  find 
for  the  Equitable  Surety  Company." 

The  seventh  request  to  charge  was  to  submit  to  the  jury  the  ques- 
tion of  the  liability  of  the  surety  company  on  the  second  bond  for  $2,- 
500.    This  charge  is  as  follows : 

"(7)  I  further  charge  you,  gentlemen  of  the  jury,  that  If  you  beUeye  from 
the  evidence  in  this  case  that  the  facts  set  forth  in  the  application  for  the 
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$2,500  bond,  and  filed  with  the  Equitable  Surety  Company,  were  suggeeted  by 
Commissioner  W.  L.  McBrlde,  and  further  that  this  bond  for  $2,500  was  in- 
tended to  cover  money  which  had  already  been  advanced,  and  not  for  the  pur- 
pose of  carrying  out  the  faithful  performance  of  the  contract  made,  by  the 
Delta  Drainage  Company  with  the  said  commissioners,  and  that  the  Equitable 
Surety  Company  had  no  notice  of  such  purpose  and  was  not  Informed  as  to 
the  facts,  then  such  action  amounted  to  a  fraud  upon  the  Equitable  Surety 
Company,  and  it  is  the  duty  of  the  Jury  to  find  in  favor  of  the  Equitable 
Surety  Company  on  the  $2,500  bond." 

There  are  three  questions  thus  presented  upon  which  the  surety  com- 
pany requested  instructions  from  the  court  to  the  jury.  The  first  we 
wish  to  mention,  although  not  considering  them  in  the  same  order 
in  which  the  requests  were  made,  relates  to  the  advancement  by  the 
commissioners  to  the  drainage  company  of  $4,500  at  the  time  that  it 
was  advanced,  and  whether  or  not  this  was  in  accordance  with  the 
contract. 

[1,2]  The  contention  for  the  surety  company  is  that  the  terms  of 
the  contract  between  the  commissioners  and  the  drainage  company  was 
that  payments  should  be  made  to  the  drainage  company  as  the  work 
progressed,  and  that  the  contract  gave  them  authority  to  decline  to 
honor  any  requisitions  which  were  not  made  in  this  way;  that  is,  to 
pay  for  work  as  it  was  done.  This  construction  of  the  contract  is  our 
construction,  that  is,  that  the  commissioners  were  only  to  pay  for 
work  as  it  was  done  and  not  otherwise,  and  the  surety  company  had 
a  right  to  rely  upon  this  as  an  important  provision  of  the  contract. 
If  the  commissioners  departed  from  the  terms  of  the  contract,  and  paid 
to  the  drainage  company  money  in  advance  of  the  time  that  it  could 
be  required  or  reasonably  expected  under  the  terms  of  the  contract, 
the  surety  company,  it  seems  to  us,  was  entitled  to  the  third  charge 
above  referred  to  and  unquestionably  to  the  fifth  charge,  which  left 
to  the  jury  the  question  of  whether  a  sufRcient  amount  of  work  had 
been  done  under  the  contract  to  justify  the  payment. 

There  was  evidence  tending  to  show,  without  stating  it  more  strong- 
ly, that  the  representative  of  the  surety  company  was  furnished  with 
a  draft  of  the  proposed  contract  between  the  commissioners  and  the 
drainage  company  before  the  surety  company  executed  the  first  bond 
for  $5,000.  The  testimony  in  the  case  shows  that  this  draft  of  the 
contract  furnished  to  the  surety  company's  representative  who  issued 
the  surety  bond  was  substantially  the  contract  afterwards  entered  into, 
and  that,  while  there  were  a  few  minor  changes,  there  was  no  impor- 
tant diflFerence  between  the  draft  furnished  to  the  representative  of 
the  surety  company  and  that  finally  executed  between  the  parties. 
C.  B.  Bright,  one  of  the  members  of  the  Delta  Drainage  Company  firm, 
m  his  testimony,  said  this : 

**Q.  Who  did  you  meet  in  connection  with  it  before  you  made  the  contnurt? 
A.  Mr.  W.  L.  McBrlde,  W.  E.  Pegram,  and  W.  Y.  Brumley,  commissioners 
of  the  Swamp  Land  District. 

"Q.  Is  this  the  same  contract  exhibited  here?  A.  Yes,  sir;  I  saw  It  at  the 
time  I  signed  it. 

"Q.  Have  you  seen  it  here?    A.  Yes,  sir — I  have  not  examined  it. 

"Q.  Before  going  into  that,  what  was  necessary  for  you  and  your  partner 
to  do  with  reference  to  giving  bond,  etc.,  before  you  finally  entered  into  that 
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contract?  A.  It  was  necessary  to  make  application  to  the  bonding  company 
for  a  bond  and  also  submit  a  draft  of  the  proposed  contract. 

"Q.  And  did  you  do  that?    A.  We  did.    ♦    ♦    ♦ 

''Q.  After  you  had  submitted  the  contract,  or  rather  the  skeleton  of  it,  was 
it  all  finished  at  this  Ume?  Was  the  contract  finished  at  this  time?  A.  Yes, 
sir;  it  was  finished. 

"Q.  When?    A.  On  February  10.  1912,  I  beUeve  it  was. 

"Q.  And  did  you  execute  the  bond  at  that  time?  A.  The  bond  was  executed 
previously  to  that,  in  January  some  time,  two  or  three  weeks  previous  to  that 
time. 

''Q.  You  mean  signed  up?  A.  Yes,  sir;  it  was  signed  before  that  date.  I 
don't  Just  know  what  date  it  was,  but  just  before  that 

"Q.  You  mean  the  bond  of  the  Equitable  Surety  CJompany?    A.  Yes,  sir. 

"Q.  When  did  you  deliver  the  bond  to  the  commissioners?  A.  I  believe  I 
took  the  bond  with  me  to  Ripley  and  delivered  it  to  Mr.  McBrlde  on  that 
trip  as  well  as  I  remember. 

*'Q.  Did  the  surety  company  have  a  skeleton  of  the  contract  before  they 
made  that  bond?    A.  It  is  my  impression  they  did. 

"Q.  Uo  you  know  whether  they  did  or  not?  A.  Mr.  Pegram  sent  a  draft 
of  it  to  them — I  mean  the  attorney,  and  the  contract  which  we  signed  was 
practically  the  same  thing ;   there  were  8(»ue  small  changes,  I  think. 

'*Q.  You  say  they  had  a  skeleton  contract?  A.  Yes,  sir;  it  was  made  out 
prior  to  that  time,  for  I  remember  I  submitted  the  draft  of  it  to  the  agent,  J. 
J.  Morrison,  of  the  bonding  company,  at  the  time  I  made  application  for  the 
bond. 

**Q.  You  say  you  submitted  a  draft  of  wliat  the  contract  would  be,  the  pro- 
posed contract?    A.  Yes,  sir." 

While  the  testimony  of  Pegram  was  not  entirely  in  accord  with 
that  of  Bright,  there  was  certainly  enough  in  Bright's  testimony  to 
have  justified  the  court  in  submitting  the  matter  to  the  jury  as  re- 
quested in  the  special  request  for  instructions  which  has  been  referred 
to,  relative  to  the  manner  in  which  payments  were  to  be  made  by  the 
commissioners  to  the  drainage  company. 

[3]  ^oming  to  the  request  with  reference  to  what  is  claimed  to  be  a 
misrepresentation  as  to  the  contract  price,  we  deem  this  one  of  the 
most  material  matters  as  to  which  a  request  was  made.  To  represent 
to  the  surety  company  that  they  were  to  receive  $19,500,  when,  as  a 
matter  of  fact,  they  were  to  receive  only  $18,000,  if  the  representa- 
tion was  made  at  the  instance  or  with  the  knowledge  of  the  drainage 
commissioners,  would  certainly  be  such  a  serious  misrepresentation  as 
would  have  authorized  the  court  to  submit  to  the  jury  the  question  as 
to  whether  tiliat  increased  the  hazard  and  risk  of  the  surety  company 
to  the  extent  that  it  relieved  it  from  liability  on  the  bond.  The  ap- 
plication for  the  bond  undoubtedly  stated  $19,500  as  the  contract  price, 
and  the  contract  between  the  commissioners  and  the  drainage  company 
stated  $19,500  to  be  the  contract  price,  and  the  evidence  that  this  con- 
tract, or  a  draft  of  it,  was  shown  to  the  surety  company,  is  as  has  been 
stated.  We  think  the  surety  company  was  clearly  entitled  to  the 
charge  requested  on  this  subject 

[4]  The  next  question  in  the  case  is  the  liability  of  the  Equitable 
Surety  Company  on  the  $2,500  bond,  and  that  question  is  based  on 
the  fact  that  in  the  application  for  the  bond  it  was  represented  to  the 
surety  company,  quoting  from  the  application,  that  it  was  for  "addi- 
tional excavating  on  drainage  canal,"  when  as  a  matter  of  fact  the 
whole  testimony  in  the  case  shows  that  this  bond  was  required  of  the 
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drainage  company  to  secure  the  commissioners  against  money  which 
they  had  advanced.  In  his  testimony  C.  B.  Bright  says  that  the  above 
language,  to  the  effect  that  the  new  bond  was  to  cover  additional  work, 
was  put  in  the  application  at  the  request  of  McBride,  one  of  the  ccwn- 
missioners  and  one  of  the  plaintiffs  in  this  case.  This  is  nowhere  de- 
nied, so  far  as  we  can  see,  by  McBride  or  any  one  else.  McBride's 
testimony  with  reference  to  this  $2,500  bond  is  as  follows  : 

"Q.  Wliat  was  the  occasion  of  the  second  bond  that  you  required  of  the 
Equitable  Surety  Co.?  A.  It  was  for  equipment  that  the  Delta  Drainage 
Company  had  to  have  for  the  work  on  the  ditch ;  on  the  right  of  way  of  the 
canal. 

''Q.  What  did  this  equipment  consist  of?  A.  Dredge  boat,  engine,  boiler;  all 
necessary  equipment  for  the  excavation  of  the  canaL    ♦    ♦    ♦ 

'*Q.  You  had  two  contracts  with  this  company?  A.  We  had  an  additional 
bond,  but  one  contract 

'*Q.  You  made  a  second  bond?  A.  They  owed  us  more  money  than  the  bond 
came  to,  and  we  had  paid  this  money  out  according  to  the  contract  The 
machinery  was  being  repaired,  and  we  had  to  have  more  repairs,  and  we 
asked  an  additional  bond  of  $2,500. 

"Q.  What  time  was  It  made?    A.  I  suppose  It  was  In  May.    ♦    ♦    ♦ 

"Q.  When  you  got  this  seccHid  bond  of  $2,500,  your  first  bond  was  January 
15,  1912,  there  was  nothing  In  your  contract  about  the  $1,500  these  parties 
claimed  you  were  charging  them  on  the  bond  sale?  A.  No,  sir;  nothing  in 
the  contract. 

"Q.  The  last  bond  you  required  them  to  give?  A.  We  required  an  addition- 
al bond. 

"Q.  For  additional  work?    A.  No  additional  work. 

"Q.  What  was  it  for?    A.  To  better  secure  the  commissicmers. 

"Q.  They  had  breached  their  contract  up  to  that  time?  A.  No,  sir;  but 
they  had  taken  up  as  much  or  more  money  as  the  first  bond,  and  we  required 
an  additional  bond. 

**Q.  The  $5,000  bond  didn't  provide  for  advancing  them  mcmey?  A.  We 
didn't  advance  any  money  except  according  to  the  contract.  The  additional 
bond  was  as  the  first  one,  to  secure  the  commissioners.  No  additional  work 
was  to  be  done.    *    *    * 

"Q.  So  when  you  required  this  additional  bond  of  $2,500  on  May  20th,  there 
had  never  been  anything  done  on  cutting  the  ditch?  A.  No,  sir.  Mr.  Skinner 
was  the  first  man  who  tried  to  run  It,  who  tried  to  operate  the  machinery  up 
to  May  25th,  about  the  time  of  the  completion  of  the  right  of  way.  He  tried 
to  operate,  but  failed. 

"Q.  He  tried  to  operate  but  failed?    A.    Yes,  sir.    ♦    •    ♦ 

•*Q.  Then  you  required  this  second  bond,  not  for  the  faithful  performance 
of  the  contract,  but  to  guarantee  you  against  loss  of  money  advanced  before 
the  work  commenced?  A.  It  was  for  the  faithful  performance  of  the  contract 
the  money  that  was  advanced  before  the  dirt  was  moved  was  according  to 
the  contract,  and  then  we  required  an  additional  bond  for  $2,500  at  this 
time — 

"Q.  You  said  it  was  before  the  work  was  started —  A.  It  was  for  the  pur- 
pose of  carrying  out  the  contract 

"Q.  You  advanced  the  money  before  the  work  was  done?  A.  Before  the 
dirt  was  moved." 

The  authorities  on  the  question  of  increased  hazard  to  surety  com- 
panies above  that  stipulated  for  in  the  contract  as  to  which  they  guar- 
antee faithful  performance,  when  caused  by,  or  with  the  knowledge 
and  consent  of,  the  party  insured,  and  also  as  to  misrepresentations 
as  to  the  character  of  the  contract  which  is  to  be  insured,  are  abundant. 
Mentioning  just  a  few  of  these  authorities,  as  to  the  former,  see  Shel- 
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ton  V.  American  Surety  Co.  (C.  C.)  127  Fed.  736,  affirmed  131  Fed. 
210,  66  C.  C.  A.  94;  Fidelity  &  Deposit  Co.  v.  Agnew,  152  Fed.  955, 
82  C.  C.  A.  103 ;  Prairie  States  Bank  v.  United  States,  164  U.  S.  227, 
17  Sup.  Ct.  142,  41  L.  Ed.  412.  And,  as  to  the  latter,  Brandt  on  Sure- 
tyship, §  447;   5  Cyc.  p.  744. 

Other  questions  are  made  in  this  case  which  we  think  it  is  unneces- 
sary to  discuss  because  of  what  we  have  already  said.  There  is  a 
question  as  to  whether  the  surety  company  received  notice,  as  it  should 
have  done,  of  the  failure  of  the  Delta  Drainage  Company  to  proceed 
properly  with  the  work  in  carrying  out  the  contract,  and  sJso  as  to  the 
rights  of  the  drainage  commissioners  to  sue;  but  these  need  not  be 
determined  for  the  reason  that  the  judgment  of  the  District  Court 
must  be  reversed  and  a  new  trial  granted  for  the  reasons  we  have  al- 
ready given. 

Reversed,  with  direction  to  the  District  Court  to  grant  a  new  trial. 

WALKER,  Circuit  Judge,  dissenting. 

(231  Fed.  42) 

LEHIGH  VALLEY  COAI.  CO.  v.  WASHKO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  13a 

1.  Courts  ^=»275 — UNmcD  States  Courts — ^Allegations  as  to  JuRisl^icnoN. 

On  allegations  that  plaintiff  was  a  citizen  of  the  United  States  and  a 
resident  of  New  York  City,  and  that  defendant  was  a  Pennsylvania  corpora- 
tion, an  action  was  properly  brought  in  the  southern  district  of  New  York. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §•  815;  Dec.  Dig.  <&=» 
275.] 

2.  Evidence  ^=>67(1) — ^Pbesumptions — Continuance  or  Fact  ob  Condition. 

Where  the  testimony  showed  that  plaintiff  was  born  in  Austria,  she 
would  be  considered  an  alien  until  the  contrary  was  shown. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  87;  Dec.  Dig. 
tg=>67(l).] 

3.  Aliens  ^=»2 — Evidence  of  Alienage. 

Evidence  that  an  alien  was  married  in  Pennsylvania,  without  showing 
whether  the  man  she  married  was  a  citizen  or  an  alien,  did  not  show  that 
she  had  lost  her  status  as  an  alien. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §§  2,  3;  Dec.  Dig. 
<S=»2.] 

4.  Courts  <©=>270 — United  States  Courts  — District  in  Which  Suit  Must 

BE  Brought. 

An  alien  can  maintain  a  suit  in  the  federal  courts  against  a  citizen 
only  In  the  district  of  his  residence,  imless  defendant  waives  his  personal 
privilege  to  be  sued  oiUy  in  such  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  810;  Dec  Dig. 
<S=>270.] 

5.  Courts  <S=»276 — ^District  in  Which  Suit  Must  bb  Bbouoht — ^Watveb  of 

Objections. 

A  defendant,  Informed  when  an  action  is  brought  that  plaintiff  is  an 
alien  suing  in  the  wrong  district,  may  then  elect  to  dismiss  the  case  as 
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being  Improperly  brought,  or  may  waive  the  objection  and  proceed  to 
trial ;  but,  if  not  then  advised  that  plaintiff  is  an  alien,  he  waives  nothing 
and  makes  no  election  by  Joining  issue  on  the  merits  and  on  the  averments 
as  to  citizenship,  and  going  to  trial,  and  may  raise  such  point  at  the  trial, 
when  plaintiff's  alienage  is  first  disclosed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  815;  Dec.  Dig. 
<g=»276.] 

6L  Courts  ^=»277 — United  Staiss  Cotjbts — ^Distbict  in  Which  Suit  Must 
BE  Brought — Determination  of  Questions. 

Where,  in  an  action  brought  by  an  alien  in  the  wrong  district,  facts 
appear  indicating  that  plaintiff  has  brought  the  action  in  the  wrong  dis- 
trict, the  court  may  suspend  the  trial  to  enable  plaintiff  to  produce  wit- 
nesses on  the  issue  as  to  whether  defendant,  when  it  appeared.  Joined  is- 
sue, or  went  to  trial,  had  knowledge  or  information  that  the  action  was 
being  prosecuted  in  the  wrong  district 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent.  Dig.  |  818 ;  Dec.  Dig.  ^s» 
277.] 

7.  COURTS  ^=>276 — DiOTRicT  in  Which  Suit  Must  be  Brought— Waiver. 

If  defendant,  with  knowledge  or  information  that  plaintiff  is  an  alien 
suing  in  the  wrong  district,  takes  no  step  to  put  a  stop  to  the  further 
prosecution  of  the  suit,  he  must  be  deemed  to  have  waived  his  right 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {  815;  Dec  Dig. 
<©=>27e.] 

8.  Courts  ^=»277 — ^United  States  Courts — ^District  in  Which  Suit  Must 

BE  Brought — Determination  of  Questions 

Where,  on  a  trial,  facts  appear  indicating  that  plaintiff  has  brought 
the  action  in  the  wrong  district,  the  issue  of  defendant's  knowledge  there- 
of when  it  appeared.  Joined  issue,  or  went  to  trial,  is  one  which  the  Judge 
may  hear  and  determine,  as  he  would  on  affidavits,  if  it  were  raised  be- 
fore the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  {  818;  Dec.  Dig. 
<S=»277.] 

9.  Courts  ^=>277 — ^United  States  Courts — District  in  Which  Suit  Must 

BE  Brought — Determination  of  Questions. 

While  the  trial  Judge  exercises  his  Judgment  in  determining  this  issue, 
there  is  no  further  discretion  to  be  exercised  by  him ;  and  if  it  appears 
that,  at  the  time  defendant  appeared  and  prosecuted  its  defense  to  the 
merits,  it  had  neither  knowledge  nor  information  sufficient  to  form  a  be- 
lief that  the  averments  of  citizenship  and  residence  were  untrue,  it  is  re- 
versible error  to  refuse  to  dismiss. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  i  818 ;  Dec  Dig.  «=» 
277.] 

10.  Appeal  and  Error  ^=»185(1) — Reservation  of  Grounds  of  Review — 
Waiver  of  Errors. 

Where,  in  an  action  brought  by  an  alien  in  the  wrong  district  on  aver- 
ments of  citizenship  and  residence  in  such  district  it  appears  at  the  trial 
that  defendant  did  not  know  such  averments  were  untrue  when  it  Joined 
issue  and  went  to  trial  on  the  merits,  but  the  court  nevertheless  denies  a 
motion  to  dismiss,  defendant's  right  to  assign  error  is  not  lost  by  com- 
pleting the  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and  EIrror,  Cent  Dig.  K  1166- 
1168,  1170-1176;   Dec.  Dig.  <g=»185(l).] 

11.  Courts  ^s»276 — District  in  Which  Action  Must  be  Brought — Waiver. 

In  an  action  brought  in  a  district  other  than  that  of  defendant's  resi- 
dence, on  averments  of  plaintiff*s  eltizenship  and  residence  in  such  dis- 
trict, it  appeared  at  the  trial  that  plaintiff  was  an  alien,  whereupon  de- 
fendant moved  to  dismiss  on  the  ground  that  she  had  failed  to  estab- 
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lish  the  Jurisdiction  of  the  court,  and  had  failed  to  establish  the  cause  of 
action  alleged.  Held  that,  by  joining  the  technical  objection  to  the  ju- 
risdiction with  the  motion  to  dismiss  on  the  merits,  and  thus  asking  for 
a  decision  on  the  merits  before  determination  of  the  jurisdictional  ques- 
tion, defendant  waived  the  technical  objection. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  815;  Dec.  Dig. 
«=>27e.] 

12.  Masteb  and  Servant  ^=^96^ — Neolioenge  of  Mine  Fobeman. 

That  a  mine  foreman,  ai^olnted  under  Act  Pa.  June  2, 1891  (P.  L.  176), 
under  which  the  mine  foreman  is  a  state  officer  for  whose  negligence  the 
mine  owner  is  not  liable,  had  something  to  do  with  measuring  coal  and 
dealing  out  supplies  in  addition  to  his  statutory  duties,  did  not  make  him 
any  the  less  a  state  officer. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Gent  Dig.  S  358; 
Dec.  Dig.  <S=»95%.] 

13.  Master  and  Servant  ^=>118<5) — ^Liabilitt  roB  Injtjbibs — ^Failure  to 

Supply  Props. 

There  was  no  failure  on  the  part  of  a  mine  owner  to  provide  props,  as 
required  by  Act  Pa.  June  2,  1801,  where,  though  they  were  not  stacked 
up  in  the  galleries,  where  they  would  have  Interfered  with  operations, 
there  was  always  a  sufficiency  of  them  elsewhere,  ready  for  the  mine 
foreman  whenever  he  might  direct  their  use. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  209 ; 
Dec.  Dig.  <S=>118(5).] 

14.  Master  and  Servant  ^=>118(5>— LiABiLnT  for  Injuries—Unsafe  Place 

TO  Work. 

It  could  not  be  Inferred  that  the  roof  of  a  gallery  in  a  mine  was  unsafe 
when  the  mine  owner  finished  the  construction  of  the  gallery,  where  it 
stood  for  two  years  before  an  accident 

[Ed.  Note  — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  209 ; 
Dec.  Dig.  <S=>118(5).] 

15.  Master  and  Servant  ^=>95^— -LiABHiiTT  fob  Injttbies — ^Neglxoence  of 

Mine  Foreman. 

Act  Pa.  June  2,  1891,  requires  mine  owners  to  place  the  underground 
workings  of  their  mines  under  the  charge  and  daUy  supervision  of  a  mine 
foreman,  and  requires  the  mine  foreman  or  some  competent  person  or  per- 
sons designated  by  him  to  examine  all  slopes,  shafts,  etc,  at  least  once 
every  day,  and  every  working  place  in  the  mine  at  least  once  every  alter- 
nate day,  and  to  direct  every  working  place  to  be  properly  secured  by 
props  or  timber,  and  the  safety  thereof  to  be  assured  by  directing  that 
all  loose  coal  or  rock  shall  be  pulled  down  or  secured,  and  that  no  per- 
son shall  be  permitted  to  work  in  an  unsafe  place  except  to  make  it  safe. 
Heldj  that  under  the  Pennsylvania  authorities  the  mine  owner  is  not  re- 
sponsible for  the  negligence  of  the  mine  foreman  and  his  assistants,  and 
if  they  fail  to  make  their  daily  inspection,  or  conduct  it  so  carelessly  that 
they  fail  to  detect  dangerous  conditions,  the  owner  is  not  liable,  if  he  did 
not  know  they  were  failing  properly  to  discharge  their  statutory  duty; 
they  being  state  officers* 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  358 ; 
Dec.  Dig.  «=»95%.] 

1©.  Masteb  and  Sebvant  ^=>291(9) — ^Actions  fob  Injttbies — ^Instbuciions. 
In  a  mine  employe's  action  for  injuries  caused  by  falling  rock,  it  was 
error  to  charge  that  the  mere  happening  of  the  accident  raised  a  pre- 
sumption of  negligence  and  the  burden  shifted  to  defendant,  as  the  falUng 
of  rock  in  mines  is  not  unusual  or  extraordinary,  and  may  happen  with- 
out negligence,  and  the  doctrine  of  res  ipsa  loquitur  applies  only  where 
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the  happening  is  extraordinary,  or  out  of  tbe  usual,  so  that  a  presump- 
tion of  negligence  is  warranted. 

[Ed.   Note. — For  other  cases,  see  Master  and   Servant,  Cent.   Dig.  { 
1140;  Dec.  Dig.  <g=»291(9).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Katie  Washko,  an  infant,  by  Frank  Dindl,  her  guardian 
ad  litem,  against  the  Lehigh  Valley  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

This  cause  comes  here  upon  appeal  from  a  judgment  in  favor  of  de- 
fendant in  error,  who  was  plaintiff  below.  The  action  was  brought 
by  a  widow  to  recover  damages  for  the  death  of  her  husband,  who  was 
employed  by  defendant  in  its  mine  in  Pennsylvania.  He  was  killed  on 
December  6,  1912,  by  the  fall  of  a  piece  of  rock  from  the  roof  of  the 
gallery  in  which  he  was  at  work  hauling  water. 

Allan  McCulloh,  of  New  York  City  (Clifton  P.  Williamson  and 
Edward  W.  Walker,  both  of  New  York  City,  of  counsel),  for  plaintiff 
in  error. 

Rufus  M.  Overlander,  of  New  York  City  (Herbert  C.  Smyth,  of 
New  York  City,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  first  question  raised  is  one  of 
jurisdiction. 

[1-4]  The  complaint  averred  that  plaintiff  was  a  citizen  of  the  Unit- 
ed States  and  a  resident  of  the  city  of  New  York  and  that  defendant 
was  a  Pennsylvania  corporation  and  therefore  a  citizen  of  Pennsyl- 
vania. Upon  these  averments  the  action  was  properly  brought  in  the 
Southern  district  of  New  York.  The  answer  averred  that  defendant 
had  no  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegations  of  plaintiff's  citizenship  and  residence  and  upon  this,  among 
other  issues,  the  parties  went  to  trial.  The  testimony  introduced  by 
plaintiff  showed  that  she  was  an  alien.  Plaintiff's  counsel  disputes 
this  statement ;  but  the  testimony  shows  that  she  was  bom  in  Austria. 
She  was  an  alien  therefore  from  the  time  of  her  birth  and  we  are 
boimd  to  consider  her  an  alien  until  the  contrary  is  shown.  There  is 
nothing  in  the  record  which  shows  the  contrary ;  it  is  not  shown  by  the 
mere  fact  that  "in  1911  she  married  in  Pennsylvania,"  without  any 
showing  whether  the  man  she  married  was  a  citizen  or  an  alien.  As 
the  record  discloses  that  at  one  time  she  was  an  alien  and  fails  to  dis- 
close that  she  at  any  time  thereafter  lost  that  status  we  must  regard  her 
as  an  alien  when  the  action  was  brought.  As  an  alien  she  could  not 
maintain  suit  in  the  federal  courts  against  the  citizen  defendant  except 
in  the  district  of  its  residence,  unless  defendant  waived  its  personal 
privilege  to  be  sued  only  in  such  district.  Whether  or  not  there  was 
such  waiver  in  this  case  is  a  matter  of  contention  and  reference  is  made 
to  the  former  decision  of  this  court  in  Lehigh  Valley  Coal  Company 
V.  Yensavage,  218  Fed.  547,  134  C.  C.  A.  275. 

[5]  Had  the  defendant  been  informed  when  the  action  was  brought 
that  plaintiff  was  an  alien  suing  in  the  wrong  district,  it  could  then  have 
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elected  to  dismiss  the  case  as  being  improperly  brought  or  could  have 
waived  the  objection  and  proceeded  to  trial.  But  if  not  then  advised 
that  plaintiff  was  an  alien,  defendant  waived  nothing  and  made  no 
election  by  joining  issue  on  the  averments  as  to  citizenship,  by  filing 
general  appearance,  by  joining  issue  on  the  merits  and  by  going  to  trial. 
When  alienage  is  first  disclosed  at  the  trial  defendant  is  entitled  to 
raise  the  point,  unembarrassed  by  the  circumstance  that  plaintiff's  false 
averments  in  the  complaint  had  misled  it  into  going  to  trial  on  the 
merits.  The  Yensavage  Case  so  holds.  In  the  case  at  bar  defendant, 
at  the  close  of  plaintiff's  testimony,  which  disclosed  her  alienage,  mov- 
ed to  dismiss  "on  the  ground  that  the  plaintiff  has  failed  to  establish 
first,  the  jurisdiction  of  this  court ;  the  plaintiff  has  failed  to  establish 
the  cause  of  action  alleged  in  the  complaint,  has  failed  to  show  any 
negligence  on  the  part  of  the  defendant." 

[6-8]  In  the  Yensavage  Case  the  majority  of  the  court  called  atten- 
tion to  the  proposition  that,  when  facts  appeared,  which  indicated  that 
the  plaintiff  had  improperly  brought  the  action  in  that  District  Court, 
the  court  might  inquire  whether  the  defendant  when  it  appeared,  joined 
issue,  or  went  to  trial,  did  have  knowledge  or  information  sufficient  to 
form  a  belief  that  the  action  was  being  prosecuted  in  the  wrong  court, 
on  which  distinct  issue  plaintiff  had  the  right  to  be  heard  if  he  so  de- 
sired. Indeed  the  court  might  properly  suspend  the  trial  to  enable 
plaintiff  to  produce  witnesses  on  this  issue.  This  is  undoubtedly  cor- 
rect ;  if  defendant  with  such  knowledge  or  information  takes  no  step 
to  put  a  stop  to  the  further  prosecution  of  the  suit,  he  must  be  deemed 
to  have  waived  his  right.  Moreover  this  distinct  issue  is  one  which  the 
judge  himself  may  hear  and  determine  at  the  trial,  as  he  would  on 
affidavits  if  it  were  raised  before  the  trial.  It  not  infrequently  hap- 
pens that  plaintiff  avers  that  he  is  a  resident  of  a  particular  district, 
whereupon  the  defendant  on  motion  shows  conclusively  by  affidavits 
that  the  averment  is  untrue  and  dismissal  follows. 

[9]  In  the  Yensavage  opinion,  however,  there  is  a  phrase  which 
should  not  be  broadly  interpreted.  It  is  said  that  the  disposition  of  the 
motion  to  withdraw  the  general  appearance  for  the  cause  stated  would 
"rest  in  the  discretion  of  the  court."  If  this  be  taken  as  meaning  that 
the  trial  judge,  taking  the  evidence,  exercises  his  judgment  thereon,  it 
is  correct ;  but  this  court  is  not  to  be  understood  as  holding  that  there 
is  any  further  "discretion"  to  be  be  exercised.  If  it  appears  by  the 
proof  that  at  the  time  defendant  appeared  and  prosecuted  its  defense 
on  the  merits  it  had  neither  knowledge  nor  information  sufficient  to 
form  a  belief  that  plaintiff's  averments  of  citizenship  and  residence 
were  untrue,  it  is  asserting  a  right  which  it  had  never  waived,  and 
denial  by  the  court  of  the  relief  to  which  that  right  entitled  it  would 
be  reversible  error. 

[10]  Upon  reflection  also  we  think  that  it  would  be  unwise  practice 
to  hold  that,  when  such  error  is  committed  and  exception  duly  reserved, 
the  right  to  assign  error  is  lost  by  thereafter  completing  the  trial.  Both 
parties  and  all  their  witnesses  are  in  court ;  the  time  of  court  and  jury 
has  already  been  given  to  the  controversy ;  it  is  to  the  public  interest 
that  the  whole  matter  be  finally  disposed  of.    Under  these  drcumstanc- 
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«s  to  compel  defendant  to  elect  between  insisting  on  his  statutory  right 
and  the  presentation  of  what  may  be  a  meritorious  defense,  would  be 
a  harsh  and  unnecessary  practice ;  the  situation  is  very  different  from 
what  it  would  be,  when  the  question  of  jurisdiction  or  privilege  is  pre- 
sented in  advance  of  the  trial.  Nor  is  the  situation  the  same  as  when 
exception  to  denial  of  a  motion  to  dismiss  on  plaintiff's  testimony  is 
lost  because  defendant  puts  in  testimony;  the  right  still  remains  to 
renew  the  motion  on  all  the  testimony  while  under  the  practice  contend- 
ed for  the  right  to  rely  upon  a  privilege  which  the  law  gives  defendant 
is  gone  forever. 

[tt]  The  motion  made  by  defendant  in  the  case  at  bar  is  substan- 
tially the  same  as  that  made  in  the  Yensavage  Case ;  it  asked  for  relief 
both  on  the  technical  ground  and  on  the  merits.  Had  it  been  severed 
and  application  been  made  first  to  withdraw  general  appearance  so  as 
to  raise  the  technical  objection,  the  question  would  have  been  presented 
whether  or  not  defendant  knew  of  the  objection  before  it  went  to  trial. 
On  that  point  there  would  be  the  sworn  statement  in  the  answer  that 
at  that  time  it  did  "not  have  knowledge,  or  information  sufficient  to 
form  a  belief"  as  to  the  averment  by  plaintiff  of  her  citizenship.  Op- 
portunity could  then  have  been  given  to  plaintiff  to  introduce  evidence, 
if  she  could,  to  show  that  defendant  did  have  such  knowledge  or  in- 
formation before  the  trial.  The  trial  could  have  been  suspended,  or,  if 
necessary,  a  juror  withdrawn,  to  enable  plaintiff  thus  to  maintain  her 
action.  By  asking  for  a  decision  on  the  merits  before  determination 
of  the  jurisdictional  question  defendant,  under  the  Yensavage  decision, 
practically  waived,  with  knowledge,  the  technical  objection. 

The  action  is  brought  under  the  Pennsylvania  Anthracite  Mining 
act  of  June  2,  1891,  P.  L.  176  (3  Purdon's  Digest,  13th  Edition).  The 
following  excerpts  from  that  statute,  which  are  found  in  the  briefs, 
are  relevant  to  the  subject-matter  here  discussed.  Public  policy  in 
Pennsylvania  has  concluded  that  the  mining  industry  was  one  to  be 
dealt  with  as  a  class  by  itself  and  has  regulated  the  operations  in  mines 
to  a  much  greater  extent  than  it  has  those  in  other  industrial  plants. 

Article  17,  §  8,  provides: 

"Sec.  8.  That  for  any  injury  to  person  or  property  occasioned  by  any  viola- 
tion of  this  act  or  any  failure  to  comply  with  its  provisions  by  any  owner, 
operator,  superintendent,  mine  foreman  or  fire  boss  of  any  coal  mine  or  col- 
liery, a  right  of  action  shaU  accrue  to  the  party  injured  against  said  owner 
or  operator  for  any  direct  damages  he  may  have  sustained  thereby;  and  in 
case  of  loss  of  life  by  reason  of  such  neglect  or  failure  aforesaid,  a  right  of 
action  shall  accrue  to  the  widow  and  lineal  heirs  of  the  person  whose  life 
shall  be  lost,  for  like  recovery  of  damages  for  the  injury  they  shaU  have 
sustained.** 

Article  12  contains  the  following  provisions: 

''Rule  1.  The  owner,  operator  or  superintendent  of  a  mine  or  colliery  shall 
use  every  precaution  to  ensure  the  safety  of  the  workmen  in  all  cases,  wheth- 
er provided  for  in  this  act  or  not,  and  he  shall  place  the  underground  work- 
ings thereof,  and  aU  that  is  related  to  the  same,  under  the  charge  and  daily 
supervision  of  a  competent  person  who  shall  be  called  'mine  foreman.* 

"Rule  2.  Whenever  a  mine  foreman  cannot  personally  carry  out  the  provi- 
sions of  this  act  so  far  as  they  pertain  to  him,  the  owner,  operator  or  super- 
intendent shall  authorize  him  to  employ  a  sufficient  number  of  competent  per- 
sons to  act  as  his  assistants,  who  shaU  be  subject  to  his  orders.*' 
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"Rale  12.  The  mine  foreman  or  bis  assistaifts  shall  visit  and  examine  every 
working  place  In  the  mine  at  least  once  every  alternate  day,  while  the  men 
of  such  place  are  or  should  be  at  work,  and  shall  direct  that  each  and  every 
working  place  is  properly  secured  by  props  or  timber,  and  that  safety  in  all 
respects  Is  assured  by  directing  that  all  loose  coed  or  rock  shall  be  pulled 
down  or  secured,  and  that  no  person  shall  be  permitted  to  work  in  an  un- 
safe place  unless  it  be  for  the  purpose  of  making  it  secure. 

"Rule  13.  The  mine  foreman,  or  some  other  competent  person  or  persons  to 
be  designated  by  him,  shall  examine  at  least  once  every  day  all  slopes,  shafts, 
main  roads,  traveling  ways,  signal  apparatus,  pulleys  and  timbering  and  see 
that  they  are  in  safe  and  efficient  working  condition." 

"Rule  24.  Any  miner  or  other  workman  who  shall  discover  anything  wrong 
with  the  ventilating  current  or  with  the  condition  of  the  roof,  side,  tiniber  or 
roadway,  or  with  any  other  part  of  the  mine  in  general,  such  as  would  lead 
him  to  suspect  danger  to  himself  or  his  fellow  workmen  or  to  the  i^operty  of 
his  employer,  shall  immediately  report  the  same  to  the  mine  foreman  or  oth- 
er person,  for  the  time  being  in  charge  of  that  portion  of  the  mine." 

"Rule  43.  Every  passageway  used  by  persons  in  any  mine  and  also  used  for 
transportation  of  coal  or  other  material,  shall  be  made  of  sufficient  width  to 
permit  persons  to  pass  moving  cars  with  safety,  but  If  found  impracticable  to 
make  any  passageway  of  sufficient  width,  then  holes  of  ample  dimensions, 
and  not  more  than  one  hundred  and  fifty  (150)  feet  apart,  shall  be  made  on 
one  side  of  said  passageway.  The  said  passageway  and  safety  holes  shall  be 
kept  free  from  obstructions  and  shall  be  well  drained ;  the  roof  and  sides  of 
the  same  shall  be  made  secure." 

Article  11,  §  2,  of  said  act  is  as  follows:, 

"Sec.  2.  Every  workman  in  want  of  props,  ties,  rails  or  timbers  shall  no- 
tify the  mine  foreman  or  his  assistant  of  the  fact  at  least  one  day  in  advance, 
giving  the  length  of  the  props  or  timber  required;  and  in  case  of  dang^ 
from  loose  roof  or  sides,  he  shall  not  continue  to  cut  or  load  coal  until  the 
said  props  and  timber  have  been  properly  furnished  and  the  place  made  se- 
cure." 

In  plaintiff's  brief  it  is  stated  that: 

"Rule  43  is  the  rule  which  plaintiff  relies  upon  as  a  basis  for  defendant's 
Uabillty." 

Other  sections  which  need  not  be  quoted  refer  to  "mine  foreman" 
and  "assistant  mine  foreman,"  providing  for  an  examination  by  state 
authority  to  ascertain  their  qualification,  certification,  etc. 

This  act  and  a  similar  one,  the  Bituminous  Mining  Act  (P.  L.  1911, 
p.  756),  have  been  frequently  construed  by  the  courts  of  Pennsylvania. 
They  reached  the  conclusion — under  the  language  of  the  acts  they 
could  have  reached  no  other — ^that  in  many  important  respects  the  state 
has  taken  the  conduct  of  mining  operations  out  of  the  hands  of  the 
owners  and  has  placed  it  in  the  hands  of  state  officers.  As  a  natural 
corollary  it  has  been  held  that  for  injuries  which  result  from  the  failure 
of  these  state  officers  properly  to  perform  their  statutory  duties  the 
owner  will  not  be  held  liable  unless  it  be  shown  that  he  had  knowledge 
of  the  failure  of  the  state  officer  to  perform  his  duties.  Reference  to 
these  authorities  will  be  found  in  our  opinions  in  Lehigh  Valley  Coal 
Company  v.  Calausky,  222  Fed.  664,  138  C.  C.  A.  188,  and  Vagaszki  v. 
Consolidated  Coal  Company,  225  Fed.  913,  141  C.  C.  A.  37. 

The  rock  that  fell  was  6  or  7  feet  long,  4  feet  wide  and  a  foot  thick 
towards  the  center,  thinning  down  towards  the  edges.  It  was  what 
is  called  a  "saddle/*  being  a  peculiar  formation  of  sand  slate  found  in 
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shale  or  sand  rock ;  around  it  was  soapstone,  a  solid  sand  rock  roof. 
The  under  or  exposed  side  of  a  saddle  looks  like  natural  rock,  its  upper 
side,  however,  is  very  smooth,  and  thus,  having  no  particular  bond  with 
the  sand  rock  in  which  it  is  imbedded,  it  is  liable  to  fall  out  of  its  place ; 
such  fall  apparently  producing  no  other  derangement  of  the  surround- 
ing parts  of  the  roof  from  which  it  falls.  When  a  saddle  is  found  to 
exist  in  the  roof,  it  is  usually  supported  by  a  prop.  The  gallery  in 
which  the  accident  occurred  was  an  old  one;  from  time  to  time 
saddles  had  fallen ;  in  various  parts  of  it,  to  prevent  such  an  occur- 
rence, props  had  been  placed;  the  props  nearest  to  this  saddle  were 
distant  on  one  side  from  6  to  10  feet  and  on  the  other  25  feet.  Props 
were  only  placed  when  the  roof  was  found  bad.  As  has  been  indicated, 
the  above  statute  provides  for  careful  and  repeated  examinations  to 
determine  tfie  condition  from  day  to  day  of  all  galleries  and  chambers 
where  work  is  being  done,  so  that  dangerous  places  may  be  detected 
and  protected  by  props.  The  testimony  showed  that  on  every  alternate 
day  the  mine  foreman  made  such  an  examination  of  this  gallery ;  on 
the  days  when  he  did  not  make  the  examination  the  assistant  foreman, 
who  also  testified,  examined  it.  These  examinations  were  made  before 
the  miners  came  in.  On  these  examinations  the  foreman  or  assistant 
foreman  carried  a  torch,  looked  carefully  at  the  roof,  and  tested  it  by 
striking  it  with  the  end  of  a  steel-tipped  rod ;  such  being,  as  the  fore- 
man testified  the  usual  and  ordinary  method  used  in  all  mines.  In 
response  to  a  cross-question  he  said  that  he  never  knew  of  an^  exam- 
ination being  made  by  boring  into  the  roof ;  no  evidence  that  this  had 
ever  been  tried  in  any  mine  was  introduced. 

[12, 13]  There  was  evidence  that  the  foreman  at  this  mine,  in  addi- 
tion to  his  statutory  duties,  had  something  to  do  with  measuring  the 
coal  and  dealing  out  supplies;  that  circumstance  did  not  make  him 
any  the  less  a  state  officer.  Something  was  said  in  argument  about  a 
scarcity  of  props ;  but  there  was  no  testimony  to  support  any  theory 
that  the  owner  had  failed  to  provide  them.  They  were  not  stacked  up 
in  the  galleries  where  they  would  have  interfered  with  operations,  but 
there  was  always  a  sufficiency  of  them  elsewhere  ready  for  the  fore- 
man whenever  he  might  direct  their  emplacement. 

[14, 15]  As  to  the  requirements  of  rule  43,  on  which  plaintiff  relies : 
there  is  nothing  to  show  that  this  gallery,  when  constructed,  was  not 
of  the  proper  width,  with  proper  passageway  and  safety  holes,  free 
from  obstructions  and  well  drained,  with  the  roof  and  sides  then  se- 
cure. Since  the  roof  at  this  place  had  stood  for  some  two  years,  it 
cannot  be  inferred  that  it  was  unsafe  when  the  owner  finished  the  con- 
struction of  the  gallery.  The  constant  examination  to  protect  against 
possible  changes  of  conditions  which  may  make  a  safe  place  unsafe  the 
state  intrusts  to  its  own  officers,  men  whom  it  has  examined,  whose 
qualifications  it  approves,  and  whose  competency  it  certifies  to.  It 
is  the  mine  foreman  or  his  assistants  who,  by  rule  12,  are  to  examine 
every  working  place  once  every  alternate  day,  to  direct  the  removal 
of  loose  rock  or  the  securing  thereof  by  props  or  timber.  It  is  to  the 
mine  foreman,  or  other  person  for  the  time  being  in  charge  of  that 
portion  of  the  mine  (an  assistant),  that  rule  24  requires  any  miner  or 
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Other  workman  who  discovers  anything  wrong  with  the  condition  of 
the  roof  immediately  to  report. 

We  are  satisfied  that,  under  the  Pennsylvania  authorities,  the  mine 
owner  is  not  to  be  held  responsible  for  the  negligence  of  persons  whom 
the  state  has  placed  in  charge  of  matters  which,  but  for  the  statute, 
he  would  have  had  attended  lo  by  persons  of  his  own  selection.  If  the 
state  officers  failed  to  make  their  daily  inspection,  or  conducted  it  so 
carelessly  that  they  failed  to  detect  dangerous  conditions,  the  owner 
is  not  to  be  held  liable  when  there  is  nothing  to  show  that  he  knew 
they  were  failing  properly  to  discharge  their  statutory  duty — and  there 
is  no  such  showing  here.  Golden  v.  Mt.  Jessup  Coal  Company,  225 
Pa.  164,  73Atl.  1103. 

[16]  We  are  further  of  the  opinion  that  the  jury  were  improperly 
instructed  that  the  case  was  one  in  which  the  mere  happening  of  the 
event  raises  a  presumption  of  negligence  and  the  burden  shifts  to  the 
defendant.  This  doctrine  of  res  ipsa  loquitur  applies  in  cases  where 
the  happening  is  extraordinary  or  out  of  the  usual,  and  therefore  a 
presumption  of  negligence  on  the  part  of  those  in  charge  is  warranted. 
.  But  the  falling  of  rocks  in  mines,  like  the  explosion  of  steam  boilers, 
is  not  unusual  or  extraordinary  and  may  happen  without  negligence. 
Sweeney  v.  En-ing,  228  U.  S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann. 
Cas.   1914D,  905. 

The  judgment  is  reversed. 


(231  Fed.  50) 

HUGHES  et  al.  v.  UNITED  STATES.* 

(Circuit  Ck)urt  of  Appeals,  Fifth  Circuit    March  3,  1916.) 

No.  2763. 

1.  Post  Office  «g=>35 — Fraudulent  Use  of  the  Mails — Schemes  to  Defraud. 

Though  defendants  were  physicians,  qualified  to  administer  treatment, 
and  though  they  did  not  promise  to  administer  any  treatment  without  in- 
tending to  do  so  when  paid  therefor,  a  scheme  to  ohtain  money  from  pa- 
tients, by  furnishing  medicine  or  treatment  without  regard  to  the  needs 
of  the  patient  for  that  or  any  other  treatment,  or  without  making  such 
diagnosis  as  would  inform  them  of  the  patients'  needs,  was  a  scheme  to 
defraud,  within  Criminal  Code  (Act  Cong.  March  4,  190^  c.  321)  §  215,  35 
Stat.  1130  (Comp.  St.  1913,  §  10385),  prohibiting  the  use  of  the  mails  \n 
the  execution  or  attempted  execution  of  such  a  scheme. 

[Ed.  Note. — For  other  cases,  see  Post  Olhce,  Cent.  Dig.  §  55;  Dec. 
Dig.  <g=535.] 

2.  Criminal  Law  <3=»824(9),  105G(1) — Instructions — ^Necessity  of  Requests. 

The  failure  of  the  court  to  charge  a  legal  principle,  such  as  the  effect 
of  circumstantial  evidence,  was  not  error,  in  the  absence  of  a  request  for 
such  instruction,  or  an  exception  based  on  its  omission. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1999.  2668, 
2670;   Dec.  Dig.  «g==>b24(9),  1050(1).] 

3.  OBnnNAL  Law  <S=>776(2) — Instructions — Good  Characteb  of  Defendants. 

An  instruction  that,  if  the  jury  believed  evidence  tending  to  show  the 
good  character  of  defendants,  they  should  give  it  the  same  weight  and 
consideration  as  any  other  fact  proved,  but  that  if,  from  the  entire  evi- 
dence, including  that  relating  to  good  character,  they  believed  defendants 

5B-^Pnr  other  cases  see  samp  topic  &  KAY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
•  Rehearing  denied  May  20. 1916. 
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guilty  beyond  a  reasonable  doubt,  then  the  evidence  of  good  character 
should  not  alter  or  influence  the  verdict,  was  a  correct  statement  of  the 
law,  and  covered  everything  to  which  defendants  were  entitled  on  that 
subject 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  1 1844;  Dec. 
Dig.  «=>776(2).] 

4.  Criminal  Law  <3;=>649(1)-— Trial— Giving  Time  to  Examine  Charge. 

It  was  not  an  abuse  of  discretion  tb  deny  defendants*  counsel  10  min- 
utes In  which  to  examine  the  <jourt's  written  charge,  for  the  purpose  of 
framing  exceptions  or  requesting  additional  Instructions,  where  the  charge 
was  a  written  one,  and  not  long,  and  there  were  no  unusual  conditions, 
other  than  the  number  of  defendants  on  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |§  1512-1514 ; 
Dec.  Dig.  <S=»^9(1).] 

5.  Criminal  Law  ^=»829(1) — Instructions  Covered  by  Those  Given. 

Requested  Instructions,  which  so  far  as  proper  were  sufficiently  cov- 
ered by  the  general  written  charge  given  by  the  court  were  properly  re- 
fused. 

[Ed.  Note.— B\)r  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  2011 ;  Dec. 
Dig.  «=>829(1).] 

6.  Criminal  Law  <S=>1134(4)— Motion  for  New  Trial— Denial— Review. 

The  denial  of  a  new  trial  is  not  reviewable  by  the  Circuit  Court  of  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2587,  2653, 
3056,3067-3071;   Dec.  Dig.  <£=>1134(4).] 

7.  Post  Office  <g=»49 — Fraudulent  Use  of  Mails — Evidence. 

Where,  on  a  trial  for  using  the  mails  in  furtherance  of  a  scheme  to 
defraud,  and  for  conspiring  to  commit  such  offense,  the  correspondence  be- 
tween defendant  and  post  office  inspectors  introduced  in  evidence  justi- 
fied an  inference  of  bad  faith  and  fraud,  the  fact  that  only  fictitious  trans- 
actions based  on  decoy  letters  written  by  the  Inspectors  were  In  evi- 
dence, and  that  no  money  was  shown  to  have  been  received  by  the  de- 
fendants, did  not  prevent  the  jury  from  inferring  the  existence  of  the  con- 
spiracy and  the  fraudulent  scheme. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §§  84-86 ;  Dec. 
Dig.  4S=>49.] 

S.  Post  Office  ^=^35 — Fraudulent  Use  of  Mails — Evidence. 

Certain  defendants,  who  were  physicians,  engaged  in  a  scheme  to  de- 
fraud patients  by  obtaining  money  for  medicine  and  treatment  without 
regard  to  the  needs  of  the  patients.  Defendant  B.  was  an  assistant  of  one 
of  the  principal  defendants  at  his  office,  and  consulting  physician  at  an- 
other office  maintained  by  such  principal  defendants.  He  was  connected 
with  the  principal  defendants  in  an  intimate  way,  and  assisted  in  the 
illegal  business  they  were  conducting.  Held  that,  though  he  was  not 
shown  to  have  personally  conducteil  any  of  the  correspondence  relied 
upon  to  establish  the  scheme  and  the  use  of  the  malls  to  accomplish  it 
there  was  sufficient  evidence  to  support  a  verdict  of  guilty  as  against 
him,  as  the  jury  were  Justified  in  finding  that  he  was  connected  with 
the  principal  defendants  in  the  conduct  of  the  enterprise,  and  that,  being 
a  physician,  he  was  not  ignorant  of  Its  guilty  character. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  §  55;  Dec  Dig. 
^:^35.] 

9.  Post  Office  ^=»49 — Fraudulent  Use  of  Mails — Evidence. 

Certain  physicians  engaged  in  a  scheme  to  defraud  by  furnishing  medi- 
cine and  treatment  without  regard  to  the  needs  of  patients,  and  O.  and 
C,  who  were  not  physicians,  were  employed  In  their  office  to  dictate 
letters,  send  out  form  letters,  pay  employes,  keep  records,  and  work  In 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key -Numbered  Digests  &  Indexes 
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the  laboratory.  Though  they  were  connected  by  the  evidence  with  the 
mailing  of  letters  In  furtherance  of  the  fraudulent  scheme,  their  connection 
with  the  scheme  was  apparently  that  of  paid  employes,  rather  than  in- 
dependent or  equal  participants  in  the  scheme,  and,  so  far  as  appeared, 
they  performed  their  duties  by  virtue  of  their  employment  and  because 
of  the  salary  paid  them,  and  not  otherwise.  Held,  that  the  evidence  was 
consistent  with  their  innocence,  and  did  not  support  a  conviction. 

[Ed.  Note.— For  other  cases,' see  Post  Office,  Cent  Dig.  §§  84-88;  Dec 
Dig.  <S=>49.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas ;  Waller  T.  Bums,  Judge. 

Nathan  A.  Hughes  and  others  were  convicted  of  offenses,  and  they 
bring  error.  Reversed  and  remanded  as  to  two  of  the  defendants,  and 
affirmed  as  to  the  other  defendants. 

Nine  defendants  were  convicted  upon  one  trial  of  conspiring  to  vio- 
late section  215  of  the  Penal  Code  and  of  a  violation  of  that  section, 
and  were  sentenced  to  terms  of  varying  length  in  the  penitentiary.  All 
nine  defendants  sued  out  writs  of  error  to  this  court  from  the  judg- 
ment of  the  court  below.  After  the  writs  of  error  were  sued  out,  one 
of  the  defendants,  W.  P.  Pegram,  died,  and  as  to  him  the  writ  of  er- 
ror is  abated.  The  remaining  eight  are  prosecuting  their  writs  of 
error,  and  assign  error  here  upon  the  sufficiency  of  the  indictment, 
upon  certain  rulings  during  the  progress  of  the  trial,  and  upon  the 
sufficiency  of  the  evidence  to  convict 

Guy  Graham,  H.  H.  Cooper,  and  Uvalde  Burns,  all  of  Houston, 
Tex.,  and  Norman  A.  Dodge,  of  Ft.  Worth,  Tex.,  for  plaintiffs  in 
error. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  and  E.  P.  Phelps,  Asst  U.  S.  Atty., 
both  of  Houston,  Tex. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  [1]  I. 
The  sufficiency  of  the  indictment  was  tested  by  a  motion  to  quash 
and  also  by  a  demurrer.  No  ruling  upon  the  motion  to  quash  is  shown 
in  the  record.  The  demurrer  to  the  indictment  was  overruled,  and 
this  ruling  of  the  court  is  assigned  as  error  by  the  defendants  Nathan 
A.  Hughes,  A.  G.  Olsen,  T.  W.  Hughes,  and  O.  P.  Bourque. 

The  demurrer  criticizes  the  indictment  upon  the  general  ground 
that  it  does  not  set  out  an  offense  against  the  laws  of  the  United 
States.  The  indictment  contains  four  counts.  The  first  charges  a 
conspiracy  against  all  the  defendants  to  violate  section  215  of  the 
Penal  Code.  The  remaining  three  all  charge  the  same  defendants 
with  the  violation  of  that  section.  It  is  contended  by  the  demurring 
defendants  that  the  counts  fail  to  show  the  devising  of  a  scheme  or 
artifice  to  defraud  or  for  obtaining  money  or  property  by  means  of 
false  or  fraudulent  representations  or  promises,  in  that  it  is  not 
charged  that  the  defendants  were  not  qualified  to  administer  the  treat- 
ment they  promised  to  administer,  nor  that  they  did  not,  in  fact,  in- 
tend to  administer  such  treatment,  when  paid  therefor.    It  is  true  that 
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the  indictment  does  not  aver  that  defendants  were  not  so  qualified, 
nor  that  they  promised  with  the  then  intention  of  not  furnishing  any 
treatment,  though  paid  for  so  doing.  The  scheme  relied  upon  by  the 
government  is  a  different  one.  The  fraud  is  alleged  to  have  consisted 
in  soliciting  and  receiving  money  from  patients,  intending  to  furnish 
medicine  or  treatment  therefor,  without  regard  to  the  needs  of  the 
patient  for  that  or  any  treatment,  without  making  any  diagnosis  such 
as  would  inform  them  as  to  the  need  of  the  patient  for  any  or  for 
what  treatment,  and  with  the  intent  to  receive  the  money,  though  they 
knew  that  the  patient  paying  it  had  no  need  of  any  treatment,  or  of 
the  treatment  to  be  furnished  in  consideration  of  it,  or  had  purposely 
refrained  from  informing  themselves  of  his  needs  in  those  respects. 
In  other  words,  the  indictment  charges  the  defendants  with  having 
devised  a  scheme  to  solicit  money  from  patients  for  promised  treat- 
ment, not  intending  to  furnish  treatment  in  good  faith,  but  only  as  a 
pretext  for  securing  the  patient's  money.  Whether  the  treatment  or 
medicine  furnished  was  of  little  or  much  value  intrinsically,  in  this 
view  of  the  scheme,  was  of  no  consequence.  We  think  the  scheme 
alleged  to  have  been  devised  by  the  defendants  was  one  included  within 
and  prohibited  by  section  215  of  the  Code. 

[2]  II.  The  defendants  Allen,  Marable,  Parian,  and  Corl  assign 
as  error  that  the  court  failed  to  charge  the  jury  upon  the  effect  of  cir- 
cumstantial evidence  and  upon  other  questions  of  law  pertinent  to  the 
issue.  No  exception  was  taken  to  the  general  charge  on  this  or  any 
ground,  and  no  request  was  made  by  the  defendants  of  the  court  to 
charge  on  any  other  questions  than  those  covered  by  it.  The  court 
cannot  be  put  in  error  for  failing  to  charge  a  legal  principle,  in  the 
absen<ie  of  a  request  to  do  so,  or  exception  based  on  the  omission. 
This  is  the  rule  in  the  federal  courts.  Goldsby  v.  United  States,  160 
U.  S.  70-77,  16  Sup.  Ct.  216,  40  L.  Ed.  343 ;  Texas  &  Pacific  Ry.  Co. 
V.  Volk,  151  U.  S.  73-78, 14  Sup.  Ct.  239,  38  L.  Ed.  78;  Encyc.  Plead- 
ing &  Practice,  266-268. 

[3]  III.  The  defendants  Parian,  Marable,  and  Allen  assign  as  er- 
ror the  refusal  of  the  court  to  give  a  special  instruction,  requested  by 
these  defendants,  upon  the  effect  of  evidence  tending  to  show  their 
previous  good  character.  The  court  denied  the  charge  in  the  language 
of  the  request,  but  charged  the  jury  that,  if  they  believed  the  evidence 
tending  to  show  the  good  character  of  these  defendants,  they  should 
give  it  the  same  weight  and  consideration  as  any  other  fact  proven  in 
the  case,  but  that  if,  from  the  entire  evidence  (including  that  relating 
to  good  character),  the  jury  should  believe  the  defendants  guilty  be- 
yond a  reasonable  doubt,  then  the  evidence  as  to  good  character  should 
not  alter  or  influence  the  verdict.  We  think  this  substantially  covered 
what  the  defendants  were  entitled  to.  The  effect  of  the  charge  was 
not  that  evidence  of  good  character  was  to  be  considered  only  in  a 
doubtful  case,  as  was  held  in  the  case  of  Edgington  v.  United  States, 
164  U.  S.  361,  17  Sup.  Ct.  72,  41  L.  Ed.  467,  relied  upon  by  defend- 
ants. Its  direction  was  that  the  jury  were  to  consider  it,  just  as  much 
as  any  other  evidence  submitted  to  them,  in  their  inquiry  as  to  whetlier 
the  defendants  were  guilty  beyond  a  reasonable  doubt,  but  if,  after 
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having  so  considered  it,  along  with  the  other  evidence,  they  reached 
the  conclusion  with  that  degree  of  certainty  that  defendants  were 
guilty,  then  the  fact  of  their  previous  good  character,  if  proven,  should 
not  avail  to  change  their  verdict.  This  was  a  correct  statement  of  the 
law. 

[4]  IV.  Error  is  assigned  upon  the  refusal  of  the  court  below  to 
grant  defendants'  counsel  10  minutes  in  which  to  examine  the  written 
charge  for  the  purpose  of  framing  exceptions  to  it  or  making  addi- 
tional requests  to  charge.  The  charge  was  a  written  one,  and  was  not 
long,  and  there  were  no  unusual  conditions  attending  the  request,  other 
than  the  number  of  defendants  on  trial,  tending  to  show  that  its  de- 
nial was  an  abuse  of  discretion  on  the  part  of  the  court  below.  Un- 
less we  are  prepared  to  say  tliat  it  is  the  duty  of  the  judge  to  grant 
such  a  request  whenever  asked,  and  an  abuse  of  discretion  in  every 
instance  to  deny  it,  we  cannot  hold  in  this  case  that  its  denial  was  an 
abuse  of  discretion. 

V.  Certain  assignments  are  based  on  remarks  made  by  the  court 
below  to  counsel  for  some  of  the  defendants  during  the  progress  of 
the  trial.  We  have  examined  the  assignments,  and  do  not  think  preju- 
dicial error  is  shown  by  the  record  to  have  been  caused  by  the  remarks 
excepted  to. 

[5]  VI.  The  defendant  Bourque,  and  the  defendants  T.  W.  Hughes, 
N.  A.  Hughes,  and  A.  G.  Olsen,  requested  specific  instructions  shown 
in  the  second  bill  of  exceptions,  which  were  not  given  by  the  court 
below.  We  think  these  instructions,  so  far  as  proper,  were  sufficiently 
covered  by  the  general  written  charge  given  by  the  court. 

[6]  VII.  Error  is  assigned  upon  the  action  of  the  court  in  denying 
defendants  a  new  trial.  This  action  of  the  trial  court  is  not  review- 
able in  this  court. 

[7]  VIII.  Each  of  the  defendants  requested  the  court  to  direct  a 
verdict  in  his  favor,  which  the  court  in  each  instance  declined  to  do. 
and  error  is  assigned  upon  its  refusal.  The  contention  of  the  defend- 
ants is  that  there  was  not  sufficient  evidence  to  connect  the  defendants 
with  the  conspiracy,  or  with  the  violations  of  section  215,  charged  in 
the  indictment.  The  defendants  N.  A.  Hughes,  T.  W.  Hughes,  August 
Marable,  J.  F.  Allen,  and  Edward  Parian  are  shown  by  the  govern- 
ment's evidence  to  have  been  physicians  and  principals  in  the  business 
that  was  being  conducted  at  the  two  locations  mentioned  as  the  seats 
of  the  conspiracy,  and  the  jury  were  authorized  to  infer  from  the 
evidence  that  these  defendants  were  responsible  during  the  period 
covered  by  the  years  1912  and  1913  for  whatever  was  being  done  on 
the  premises  at  each  location,  and  that  they  shared  or  were  to  share  in 
the  profits  of  the  transactions,  knowing  their  actual  character.  It  was 
also  open  to  the  jury  to  infer  from  the  evidence  that  the  purpose  of 
the  business  that  was  being  conducted  during  the  period  mentioned, 
at  those  places,  was  not  the  bona  fide  treatment  of  disease,  but  a  scheme 
to  secure  money  from  patients,  with  no  purpose  to  treat  them  in  good 
faith  as  promised,  but  merely  as  a  pretext  for  taking  the  money  so- 
licited. The  correspondence  between  the  inspectors  and  the  defendants, 
introduced  in  evidence,  was  of  a  character,  which  justified  the  jury 
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in  drawing  the  inference  of  bad  faith  and  fraud,  if  they  saw  fit  The 
fact  that  only  fictitious  transactions,  based  on  decoy  letters  written  by 
inspectors,  were  in  evidence,  and  that  no  money  is  shown  to  have 
been  received  t^  the  defendants,  did  not  prevent  the  jury  from  in- 
ferring the  existence  of  the  conspiracy  charged  in  the  first  count  or 
the  fraudulent  scheme  charged  in  the  remaining  three.  We  think 
there  was  no  error  in  submitting  the  cases  of  these  defendants  to  the 
jury. 

[8]  The  evidence  as  to  the  connection  of  the  other  living  defend- 
ants, Bourque,  Olsen,  and  Corl,  who  are  prosecuting  writs  of  error, 
is  somewhat  different.  The  defendant  Bourque  is  shown  to  have 
been  engaged  as  the  assistant  of  the  defendant  Dr.  J.  F.  Allen,  at 
602y2  Main  street,  in  the  city  of  Houston,  and  as  consulting  physician 
at  the  other  office  of  the  defendants  at  3041/^  Main  street  in  the  same 
city.  He  was  at  the  latter  address  first,  and  it  was  at  this  address 
that  the  principal  defendants,  other  than  Allen,  were  in  charge.  The 
employes  at  the  former  address  are  shown  to  have  been  sent  by  the 
defendant  N.  A.  Hughes,  who  employed  them,  to  the  latter  address, 
to  work  for  the  defendants  there  engaged,  among  whom  was  Bourque. 
It  seems  clear  that  Bourque  had  been  connected  with  each  location, 
and  with  all  the  principal  defendants,  in  an  intimate  way,  and  had 
assisted  in  the  illegal  business  the  evidence  tends  to  show  they  were 
conducting.  Bourque  being  himself  a  physician,  the  jury  were  au- 
thorized to  infer  that  he  could  not  have  been  associated  with  the  prin- 
cipal defendants  in  the  cpnduct  of  the  enterprise,  as  shown  by  the 
record,  without  having  become  acquainted  with  its  illegitimate  char- 
acter. While  the  evidence  tends  to  show  that  he  was  only  an  assist- 
ant of  the  defendant  Allen  at  the  office  at  6021.^  Main  street,  it  also 
tends  to  show  that  he  was  a  consulting  physician  at  the  other  location, 
and  so  acted  in  an  equal  rather  than  in  a  subordinate  capacity.  He 
is  not  shown  to  have  personally  conducted  any  of  the  correspondence, 
which  the  government  relied  upon  to  establish  the  alleged  fraudulent 
scheme,  and  the  use  of  the  mails  to  accomplish  it;  but,  if  the  jury 
were  satisfied  of  the  existence  of  a  conspiracy  between  the  principal 
defendants  and  himself  to  commit  the  fraud,  it  was  not  necessary  for 
the  government  to  show  his  participation  in  the  correspondence.  We 
conclude  that  there  was  sufficient  evidence  to  justify  the  jury  in  find- 
ing that  he  was  connected  with  the  principal  defendants  in  the  con- 
duct of  the  enterprise,  which  was  the  basis  of  the  prosecution,  and 
that  his  being  a  physician  precluded  the  inference  that  he  was  ignorant 
of  its  guilty  character.  K  he  participated  in  it  in  any  way  with  knowl- 
edge of  its  character,  he  would  be  guilty  of  the  offenses  charged.  We 
cannot  say  that  the  jury  were  not  justified  in  reaching  the  conclusion 
of  his  guilt. 

[9]  The  remaining  defendants,  Olsen  and  Corl,  were  not  physicians. 
The  record  shows  that  they  occupied  the  office  of  the  principal  de- 
fendants by  virtue  of  an  employment  by  them.  The  duties  performed 
by  Corl  were  to  dictate  letters,  send  out  form  letters,  pay  the  employes 
off,  keep  the  records,  and  work  in  the  laboratory.  Olsen  performed 
similar  duties ;  but  the  evidence  as  to  his  dictation  of  letters  and  send- 
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ing  out  form  letters  is  less  convincing  as  against  him.  The  evidence 
tends  to  show  that  they  were  both  employes  of  the  principal  defend- 
ants, and  that  they,  in  turn,  exercised  some  control  over  the  porters 
and  stenographers,  who  were  employed  by  the  principal  defendants. 
There  is  as  much  evidence  in  the  record  to  connect  Olsen  and  Cot\ 
with  the  business,  so  far  as  the  mailing  of  letters  is  concerned,  as  there 
is  against  any  of  the  defendants.  The  distinction  which  differentiates 
them  is  that  what  was  done  by  Olsen  and  Corl  seems  to  have  been 
done  in  their  capacity  of  paid  employes,  rather  than  as  independent 
or  equal  participants  in  the  scheme.  Their  connection  with  it,  so  far 
as  appears  from  the  record,  only  differs  from  that  of  the  government's 
witnesses,  who  were  stenographers  and  porters  of  the  principal  defend- 
ants, in  degree,  and  not  in  kind.  They  were  all  paid  employes  of  the 
principal  defendants,  vested  with  more  or  less  authority,  and  charged 
with  differing  duties,  but  still,  so  far  as  the  record  shows,  all  perform- 
ing their  duties  by  virtue  of  their  employment  and  because  of  the 
salary  paid  them,  and  not  because  of  being  principals  and  beneficiaries 
in  the  conspiracy.  It  cannot  be  contended  that  the  evidence  of  the 
government  witnesses  is  self -incriminating;  and  yet  it  serves  to  con- 
nect them  with  what  the  defendants  did  at  the  places  and  during  the 
period  of  the  conspiracy,  to  at  least  the  same  approximate  degree,  as 
does  that  relied  upon  by  the  government  to  convict  the  defendants 
Olsen  and  Corl.  Like  the  government  witnesses,  Olsen  and  Corl  were 
not  physicians;  their  relation  to  the  other  defendants,  so  far  as  ap- 
pears from  the  record,  was  nothing  more  than  that  of  paid  employes; 
their  service  in  the  laboratory  is  not  shown  to  have  materially  dif- 
fered from  that  of  the  government  witnesses  who  were  porters. 

If  the  admitted  connection  of  the  government  witnesses  with  the 
business  is  consistent  with  their  innocence,  as  of  course  it  is,  then  it 
would  seem  that  the  connection  of  the  defendants  Olsen  and  Corl  with 
it  should  be  held  to  be  equally  consistent  with  their  innocence.  The 
substance  of  the  proof  against  them  is  their  presence  in  the  offices  of 
the  principal  defendants,  their  employment  by  them,  and  the  perform- 
ance of  the  duties  of  their  employment.  This  could  only  avail  to  con- 
nect them  with  the  conspiracy,  if  it  implies  a  guilty  knowledge  of  the 
character  of  the  business  in  which  they  had  assisted.  Such  an  im- 
plication would  equally  serve  to  convict  the  government  witnesses,  who 
were  admittedly  in  the  offices  of  the  defendants  and  performing  du- 
ties in  the  conduct  of  the  bi»siness  by  virtue  of  a  similar  employment 
In  view  of  the  facts  that  the  record  shows  the  defendants  Olsen  and 
Corl  to  have  been  laymen  and  employes,  and  not  physicians  or  employ- 
ers, we  do  not  think  their  guilt  is  established,  frcnn  the  facts  set  out 
in  the  record,  beyond  a  reasonable  doubt.  As  employes  merely,  it  is 
consistent  that  they  did  not  share  in  spoils  of  the  alleged  conspiracy, 
except  in  the  way  of  paid  wages.  As  la)mien  it  is  consistent  that  they 
acquired  no  knowledge  of  the  illegal  character  of  the  business,  through 
their  contact  with  it.  The  distinction  between  these  two  defendants 
and  the  remaining  defendants  lies  in  the  fact  that  they  are  not  shown 
to  have  acted  in  doing  what  they  did  in  their  own  interest  and  for 
their  own  benefit,  but  as  agents  of  the  other  defendants,  and  are  not 
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shown  to  have  had  the  medical  knowledge  that  would  have  authorized 
the  jury  to  infer  that  what  they  did  as  agents  they  did  with  that  con- 
sciousness of  wrongdoing  whidi  would  be  essential  to  make  them  co- 
conspirators with  the  other  defendants. 

As  to  the  defendants  N.  A.  Hughes,  T.  W.  Hughes,  August  Marable, 
J.  F.  Allen,  Edward  Parian,  and  O.  F.  Bourque,  the  judgment  of  the 
District  Court  is  affirmed.  As  to  the  defendants  A.  G.  Olsen  and  J. 
E.  Corl,  the  judgment  of  the  District  Court  is  reversed  and  remanded. 


(231  Fed.  57) 

GRETSOH  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  arcult    March  24,  1916.) 

No.  2003. 

1.  Bankbxjptcy  ^=>493— Criminal  Offenses— "Concealment"  of  Pbopebtt. 

"Concealment"  of  property  by  a  bankrupt  from  his  trustee,  either  by  con- 
version of  the  property  or  by  secretly  retaining  It,  Is  a  positive  act  com- 
mitted at  some  time  or  other  with  respect  to  a  physical  thing,  and  wher- 
ever that  act  is  done  there  alone  the  court  has  jurisdiction  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  910;  Dea 
Dig.  <&=>493. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
(Concealment] 

2.  Bankruptcy   ^=>485— Criminal    Offenses— Concealment    of   Property- 

Omission  FROM  Schedule. 

Since  the  criminal  offense  of  fraudulently  concealing  property  from 
the  trustee  In  bankruptcy,  prescribed  by  Bankr.  Act  July  1,  1898,  c.  541, 
S  29b,  cl.  1,  30  Stat  554  (Comp.  St  1913,  §  9613),  is  In  the  same  subsec- 
tion with  clause  2,  which  prescribes  the  offense  of  making  a  false  oath 
or  account  In  relation  to  any  proceeding  In  bankruptcy.  It  must  be  pre- 
sumed that  they  refer  to  different  offenses,  and  that  the  mere  omission 
of  property  from  the  schedule  is  not  a  concealment 

DEd.  Note.— For  other  cases,  see  Bankruptcy,  Ont.  Dig.  §§  906,  908; 
Dec.  Dig.  <&=»485.] 

8.  Bankruptcy  «=>493— Criminal  Offenses— Concealment  of  Property- 
Venue. 

Where  the  testimony  falls  to  show  that  any  property  concealed  by  a 
bankrupt  from  his  trustee  was  ever  in  the  district  in  which  the  voluntary 
petition  In  bankruptcy  was  filed,  the  offense  was  not  committed  there,  and 
a  prosecution  for  the  offense  In  that  district  deprived  the  bankrupt  of  his 
right  under  Const  Amend,  art  6,  to  be  tried  by  a  jury  of  the  district  In 
which  the  offense  was  committed,  though  that  court  had  acquired  juris- 
diction over  him  and  his  estate,  wherever  situated,  for  all  purposes  of 
bankruptcy,  under  Bankr.  Act,  §  5c.     (Comp.  St  1913,  §  9589). 

[Ed.  Note. — Fop  other  cases,  see  Bankruptcy,  CJent  Dig.  §  910;  Dec.  Dig. 
«=>493.] 

Bufflngton,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Mark  J.  Gretsch  was  convicted  of  fraudulently  concealing  property 
from  his  trustee  in  bankruptcy,  and  he  brings  error.    Reversed. 

^=»For  otiior  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Elgin  L.  McBumey,  of  New  York  City,  for  plaintiff  in  error. 
J.  Warren  Davis,  U.  S.  Atty.,  of  Trenton,  N.  J.  . 
Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  defendant  (plaintiff  in  error)  was 
tried  and  convicted  in  the  District  of  New  Jersey  for  a  criminal  vio- 
lation of  the  Bankruptcy  Act.  By  this  writ  he  raises  the  questicMi, 
whether  his  constitutional  right  to  a  trial  by  a  jury  in  the  district 
wherein  the  crime  was  committed,  has  been  invaded. 

It  appears  in  the  testimony  that  Bimbaum  and  the  defendant  Gretsch 
formed  a  partnership  in  the  jewelry  business  in  February,  1914,  which 
ended  in  bankruptcy  in  August  of  the  same  year.  Their  salesro(Mns 
were  in  the  City  of  New  York.  The  amount  of  capital  contributed 
by  Bimbaum  was  inconsiderable,  and  whether  any  capital  was  con- 
tributed by  Gretsch  was  a  controverted  question.  By  statements  of 
their  financial  condition  to  trade  associations,  falsely  made  by  Bim- 
baum at  the  instigation  or  with  the  acquiescence  of  Gretsch,  the  fimi 
secured  credit  and  purchased  jewelry,  principally  diamonds,  in  large 
quantities  and  of  considerable  value.  When  the  partnership  ended  in 
bankruptcy  there  was  a  discrepancy  of  about  $20,000  between  the 
value  of  goods  purchased  and  receipts  from  goods  sold.  Jewelry  in 
that  amount  had  vanished.  When  the  petition  was  filed,  Bimbaum 
and  Gretsch  had  in  their  safe  in  New  York  only  $1,400  worth  of 
jewelry.     This  likewise  disappeared. 

Bimbaum  was  a  resident  of  the  State  of  New  Jersey,  and  Gretsch 
of  the  State  of  New  York.  They  filed  a  voluntary  petition  in  bank- 
mptcy  in  the  District  Court  of  the  United  States  for  the  District  of 
New  Jersey.  In  due  course  they  were  adjudged  bankrupt.  It  then 
became  their  duty  to  disclose  and  turn  over  their  property  to  their 
trustee.  They  neither  delivered  their  property  to  their  trustee  nor 
included  it  in  their  schedule.  Thereupon  an  indictment  was  found 
under  section  29b,  cl.  1,  of  the  Bankruptcy  Act  of  1898,  charging 
them  with  having  knowingly  and  fraudulently  concealed  from  their 
trustee  property  belonging  to  the  bankrupt  estate,  and  laying  the 
offense  in  the  District  of  New  Jersey.  Bimbaum  pleaded  guilty; 
Gretsch  stood  trial  and  was  convicted.  The  principal  witnesses  at 
the  trial  were  the  defendants  themselves.  Each  charged  the  other 
with  guilt  of  the  crime  for  which  they  were  jointly  indicted.  It  is 
not  necessary  to  recite  their  testimony.  It  is  enough  to  say  that  the 
testimony  of  whichever  one  is  believed,  supported  by  the  corroborating 
circumstances,  was  suf!icient  for  a  jury  to  find,  that  in  the  formation 
of  the  partnership  and  the  conduct  of  the  business,  the  partners  jointly 
pursued  a  scheme  to  defraud  their  creditors,  and  each  separately  pur- 
sued a  plan  to  defraud  the  other,  with  the  result  that  from  $10,000  to 
$20,000  of  partnership  property  was  withheld  and  fraudulently  con- 
cealed from  the  trustee  in  bankruptcy. 

There  is  no  question  that  the  goods  were  concealed.  The  question  is, 
whether  they  were  concealed  within  the  territorial  jurisdiction  of  the 
court  that  tried  the  defendant,  and  whether  the  defendant's  constitu- 
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tional  right  to  a  trial  by  a  jury  of  the  district  wherein  the  crime  was 
committed,  was  invaded.  Article  VI,  Constitution  of  the  United 
States. 

The  undisputed  facts  upon  which  this  question  is  raised  and  argued 
are:  The  defendant  was  indicted  and  tried  for  concealing  property  in 
the  District  of  New  Jersey,  when  the  property  alleged  to  have  been 
concealed  had  never  been  in  that  district ;  the  defendant  knowingly  and 
fraudulently  omitted  to  include  the  property  in  his  schedules  and  failed 
to  surrender  it  to  his  trustee  in  bankruptcy. 

When  Gretsch  submitted  himself  to  the  bankruptcy  jurisdiction  of 
the  District  Court  in  the  district  in  which  his  partner  Birnbaum  was 
resident,  that  court  unquestionably  acquired  jurisdiction  of  him  and 
of  his  estate  wheresoever  situated,  for  all  purposes  of  bankruptcy. 
Bankruptcy  Act  of  1898,  §  5c;  In  re  Murray  (D.  C.)  96  Fed.  600; 
In  re  Blair  (D.  C.)  99  Fed.  76.  The  government,  however,  goes  fur- 
ther and  maintains  that  the  jurisdiction  of  the  District  Court  thus  ac- 
quired over  Gretsch  in  bankruptcy  extends  to  him  and  embraces  his 
criminal  offenses  against  the  Bankruptcy  Act  wheresoever  committed, 
and  that  the  physical  concealment  in  a  district  of  New  York  of  prop- 
erty which  had  never  been  in  the  District  of  New  Jersey  was  an 
offense  committed  within  the  jurisdiction  of  the  District  Court  for  the 
District  of  New  Jersey. 

At  the  trial,  the  main  controversy  centered  on  the  physical  conceal- 
ment of  the  property  that  disappeared  from  the  defendant's  safe  in 
New  York,  less  regard  being  given  to  the  very  considerable  amount  of 
property  that  otherwise  disappeared.  On  review,  there  developed  two 
theories  as  to  what  constitutes  fraudulent  concealment  of  property 
from  a  trustee.  The  first  contemplated  concealment  of  property  by 
physical  conversion ;  the  other  merely  by  a  failure  to  reveal.  We  feel 
that  without  other  circumstances  neither  constitutes  fraudulent  con- 
ceahnent,  though  either  may  be  evidence  of  it. 

[1]  The  physical  conversion  of  bankrupt  assets  may  be  evidence, 
and  perhaps  the  best  evidence,  of  the  concealment  of  such  property. 
Concealment  of  property,  however,  may  be  accomplished  without  con- 
version. Secretly  retaining  property  already  in  possession,  and  with- 
holding it  from  the  trustee  under  circumstances  indicating  an  inten- 
tion to  defraud  and  conceal,  may  amount  to  concealment  within  the 
meaning  of  the  statute.  But  whether  property  be  concealed  by  con- 
version or  retention,  it  must  be  at  hand.  Concealment*  is  a  positive 
act  committed  at  some  time  or  other  with  respect  to  a  physical  thing. 
It  must,  therefore,  be  done  somewhere,  and  wherever  done  in  violation 
of  the  statute,  there  and  there  alone  has  the  court  jurisdiction  of  the 
offense. 

[2]  Against  the  theory  of  conversion,  it  is  urged  that  property  is 
concealed  within  the  meaning  of  the  statute  when  the  bankrupt  omits 
it  from  his  schedule.  We  are  slow  to  believe  that  the  mere  omission 
to  reveal  constitutes  concealment.  When  property  is  innocently  omit- 
ted from  a  schedule,  as  by  mistake  or  inadvertence,  the  courts  are 
prompt  to  allow  amendments.  In  re  McKee  (D.  C.)  165  Fed.  269; 
In  re  Bean  (D.  C.)  100  Fed.  262;  In  re  Eaton  (D.  C.)  110  Fed.  731  ;* 
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In  re  Irwin  (D.  C.)  177  Fed.  284.  When  an  omission  from  a  schedule 
is  purposely  and  fraudulently  made,  the  verification  of  such  a  false 
schedule  constitutes  a  criminal  offense  in  itself.  Section  29b,  cl.  2, 
provides  the  offense  of  making  "a  false  oath  or  accotmt  in,  or  in  rela- 
tion to,  any  proceeding  in  bankruptcy."  In  re  Eaton  (D.  C.)  110  Fed. 
731 ;  In  re  Royal  (D.  C.)  112  Fed.  135.  As  the  false  oath  to  a  schedule 
from  which  property  is  fraudulently  omitted  is  a  criminal  offense 
described  by  clause  2  of  section  29b  of  the  Bankruptcy  Act,  and  as 
the  criminal  offense  of  concealing  property  from  a  trustee  is  prescribed 
by  clause  1  of  the  same  sub-section,  we  are  of  opinion  that  the  two 
offenses  separately  described  do  not  constitute  the  same  substantive 
crime.  As  the  two  subjects  in  their  nature  are  susceptible  of  clear 
distinction,  their  treatment  in  separate  clauses  of  the  statute  would 
indicate  that  they  are  not  the  same.  While  omission  of  property  from 
a  schedule  may  be  evidence  of  a  fraudulent  intent  to  conceal,  we  do 
not  think  that  such  omission  in  itself  constitutes  concealment  of  prop- 
erty. 

[3]  As  we  are  of  opinion  that  the  defendant's  failure  to  reveal  his 
property  by  his  schedule  does  not  alone  constitute  the  crime  of  con- 
cealing property  from  a  trustee,  and  as  the  testimony  nowhere  discloses 
that  any  of  the  goods  charged  to  have  been  concealed  were  ever  in 
the  District  of  New  Jersey,  we  are  irresistibly  driven  to  the  conclu- 
sion that  the  government  did  not  prove  the  material  averment  of  the 
indictment  that  the  property  of  the  bankrupt  defendant  was  concealed 
by  him  from  his  trustee  in  the  District  of  New  Jersey.  We  therefore 
find  that  the  defendant  was  deprived  of  his  constitutional  right  to  a 
trial  by  a  jury  of  the  district  wherein  the  crime  was  committed,  and 
that  the  judgment  against  him  should  be  reversed. 

While  Bimbaum  pleaded  guilty,  and  Gretsch,  upon  trial,  was  found 
guilty,  of  the  crime  charged,  the  constitutional  right  of  each  was  alike 
invaded  by  indictment  in  a  district  in  which  the  crime  was  not  com- 
mitted. Although  the  judgment  entered  upon  Bimbaum's  plea  of 
guilty  is  not  before  us,  we  venture  to  suggest  to  the  District  Court 
that  a  suspension  of  Bimbaum's  sentence  and  a  disposition  of  the 
indictment  against  him,  in  harmony  with  the  views  expressed  in  this 
opinion,  would  tend  to  uniformity  in  the  administration  of  justice. 

The  judgment  is  reversed. 

BUFFINGTON,  Circuit  Judge  (dissenting).  I  am  constrained  to 
record  a  dissent  in  this  case. 

Gretsch,  the  plaintiff  in  error,  was  a  resident  of  New  York  state 
and  a  lawyer  of  many  years  practice.  When  he  and  his  partner,  Bim- 
baum, went  into  bankruptcy,  Gretsch  advised  their  petition  be  filed 
in  New  Jersey.  The  two  men  met  in  New  Jersey,  prepared  their  sched- 
ules, signed  them  there  and  filed  their  voluntary  petition  in  the  District 
Court  of  the  District  of  New  Jersey.  In  their  schedules,  no  return 
was  made  of  some  twenty-odd  thousand  dollars  worth  of  jewelry  which 
both  men,  when  subsequently  indicted,  conceded  had  disappeared. 

Schedule  B,  prescribed  by  the  Supreme  Court  in  pursuance  of  stat- 
utory power,  requires  a  "statement  of  all  property  of  a  bankrupt,"  and 
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subdivision  (2)  requires  a  listing  of  amount  and  location  of  stock  in 
trade.  It  contemplates,  not  only  a  listing  of  all  the  goods,  but  a  dis- 
closure of  where  they  can  be  found.  For  example,  item  B  (1)  provides 
for  a  return  of  "machinery,  fixtures,  apparatus  and  tools  used  in  busi- 
ness, with  the  place  where  each  is  situated,  viz."  and  item  B  (2)  for 
"goods  or  personal  property  of  any  other  description,  with  the  place 
where  each  is  situated,  viz!' 

That  the  schedules  contemplated  a  listing  of  all  the  bankrupts'  prop- 
erty, no  matter  where  situate,  is  shown  by  the  provision  that  "all  real 
and  personal  property  belonging  to  the  bankrupt  shall  be  appraised,*' 
etc.  The  act  further  provides  that  the  trustee  is  vested  by  operation 
of  law  with  the  title  of  the  bankrupt  "to  a//  *  *  *  property,  which 
prior  to  the  filing  of  the  petition  he  could  by  any  means  have  trans- 
ferred or* which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him."  Moreover,  as  the  court  is  granted  jurisdiction 
to  "cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money 
and  distributed,"  and  to  that  end  it  is  empowered  to  "enforce  obedi- 
ence by  bankrupts  *  *  *  to  all  lawful  orders,  by  fine  or  impris- 
onment," etc.,  and  further  to  "arraign,  try,  and  punish  bankrupts 
*  *  *  for  violation  of  this  act,  in  accordance  with  the  laws  of  pro- 
cedure of  the  United  States,  now  in  force,  or  such  as  may  be  hereafter 
enacted,  regulating  trials  for  the  alleged  violation  of  laws  of  the 
United  States,"  it  follows  that  the  New  Jersey  District  Court  could,  had 
it  known  the  facts,  have  compelled  these  bankrupts  by  attachment  and 
imprisonment  to  have  delivered  to  the  trustee  their  undisclosed  prop- 
erly, no  matter  where  it  was  located.  Their  violation  of  law  lay  in 
the  fact  that  their  property  was  concealed,  not  in  the  method  or  means 
by  which  such  concealment  was  effected.  It  is  manifest  therefore  that 
by  making  a  false  disclosure,  an  affirmative  act,  and  by  failing,  a 
negative  omission,  to  return  all  their  property  in  their  schedules, 
Gretsch  and  Bimbaum  laid  the  ground  for  charging  them  with  the 
statutory  crime  of  having  "concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy."  But  it  is  contended  that  inasmuch  as  no  part  of  their 
personal  property  was  ever  in  New  Jersey  no  crime  was  committed 
in  New  Jersey,  and  therefore  the  conviction  of  Gretsch  in  this  case 
must  be  reversed  because  he  was  denied  his  constitutional  right : 

That  **the  trial  of  all  crimes,  except  in  cases  ot  impeachment,  shall  be  by 
jnry,  and  that  such  trial  shaU  be  held  in  the  state  where  the  said  crimes  shaU 
have  been  committed." 

In  view  of  the  fact  that  Gretsch  was  himself  a  lawyer,  that  he  was 
defended  by  competent  counsel,  that  he  pleaded  to  the  indictment  and 
chanced  an  acquittal  without  mooting  this  question  in  the  court  below, 
we  are  not  impressed  with  his  later  contention  that  he  was  really  de- 
nied any  privilege  which  he  prized  as  a  constitutional  shield.  But, 
treating  the  question  as  a  timely  assertion  of  constitutional  right,  it 
has  seemed  to  us  that  the  concealment,  which  it  is  conceded  was  made, 
was  criminally  made  in  New  Jersey.  In  determining  that  fact  due 
r^^ard  must  be  given  to  the  acts  of  Gretsch  himself,  done  in  New  Jer- 
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sey.  That  the  crime  of  concealment  was  committed  somewhere  is 
clear.  The  question  is :  Where  did  Gretsch  commit  it  ?  Certainly  not 
before  filing  the  petition  in  bankruptcy.  Assuming  he  had  spirited  his 
goods  out  of  sight  in  New  York  with  a  view  to  going  into  bankruptcy, 
it  is  clear  that  such  overt  acts  would  not  of  themselves,  and  prior  to 
bankruptcy,  have  constituted  the  statutory  crime  of  bankruptcy  con- 
cealment When  did  the  intent  to  conceal  rise  to  the  level  of  crime? 
A  crime  has  been  defined  in  Bouvier's  Law  Dictionary  as : 

"An  act  committed  or  omitted  in  violation  of  a  public  law  either  forbidding 
or  commanding  it" 

When  Gretsch  therefore  went  to  New  Jersey  and  filed  the  petition  in 
bankruptcy,  and  then  and  there  made  and  placed  on  record  attested 
statements  which  concealed  the  vital  fact  that  he  then  had  in  his  posses- 
sion $20,000  worth  of  property  which  under  the  law  he  should  have  de- 
scribed, located,  and  surrendered  to  the  trustee,  his  prior  criminal 
thought  became  a  criminal  deed,  because  he  then  and  there  violated 
the  bankrupt  law  in  not  disclosing  and  scheduling  his  property.  As- 
suredly failure  to  disclose  what  one  by  law  should  disclose  is  conceal- 
ment. 

Concealment  is  a  continuing,  persistent  act,  not  an  isolated,  com- 
pleted one,  for,  as  said  by  the  Supreme  Court  in  Re  Snow,  120  U.  S. 
286,  7  Sup.  Ct  562,  30  L.  Ed.  658: 

"A  distinction  is  laid  down  in  adjud^^  cases  and  In  text-writers  between  an 
offense  continuous  in  its  character,  like  the  one  at  bar,  and  a  case  where  the 
statute  is  aimed  at  an  offense  that  can  be  conmiitted  uno  ictu." 

Unless  concealment  lasts,  it  ceases  to  be  concealment.  If  Gretsch 
had  hidden  his  diamonds  in  New  York,  and  then  gone  to  New  Jersey 
and  disclosed  their  location  in  the  bankruptcy  proceedings,  however 
guilty  the  prior  act  in  New  York  was  in  purpose,  the  subsequent  act 
of  terminating  the  concealment  by  a  disclosure  in  the  New  Jersey  pro- 
ceeding left  no  foundation  on  which  to  base  the  statutory  crime.  On 
the  other  hand,  having  concealed  the  goods  in  New  York,  and  gone  to 
New  Jersey  and  there  carried  out  a  guilty  purpose  by  there  preparing 
and  filing  papers  invoking  the  benefit  of  a  law  whose  discharge  was 
based  on  the  disclosure  and  surrender  of  all  his  property,  does  not  the 
conclusion  inevitably  follow  that  the  guilty  purpose,  formed  in  New 
York,  merged  into  a  criminal  act  in  New  Jersey,  and  thus  bring  the  case 
within  the  provisions  of  R.  S.  §  731,  of  which  the  Supreme  Court  in 
Burton  v.  United  States,  202  U.  S.  344,  26  Sup.  Ct.  688,  50  L.  Ed. 
1057,  6  Ann.  Cas.  392,  said : 

"The  petitioner  relies  on  those  provisions  of  the  Constitution  of  the  United 
States  which  declare  that  in  all  criminal  prosecutions  the  accused  shall  have 
the  right  to  be  tried  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed.  Article  3,  §  2;  Amendments,  art  6.  But 
the  right  thereby  secured  is  not  a  right  to  be  tried  in  the  district  where  the 
accused  resides,  or  even  in  the  district  in  tchich  he  is  personally  at  the  time 
of  committing  the  crime,  but  in  the  district  'wherein  the  crime  shall  have 
been  committed.'  •  ♦  ♦  When  a  crime  Is  committed  partly  in  one  district 
and  partly  in  another,  it  must,  in  order  to  prevent  an  absolute  failure  of  Jus- 
tice, be  tried  in  either  district,  or  in  that  one  which  the  Legislature  may  des- 
ignate ;  and  Congress  has  accordingly  provided  that,  *when  any  offense  against 
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the  United  States  is  begun  In  one  judicial  district  and  completed  In  any  other, 
It  shall  be  deemed  to  have  been  committed  in  either,  and  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  In  either  district,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  conunitted  therein.*  Rev.  Stat. 
{  731." 

Gretsch's  acts  or  omissions,  subsequent  to  the  bankruptcy,  in  contin- 
uing to  secrete  the  goods  do  not  constitute  new  additional  crimes  for 
which  he  could  be  indicted.  They  are  merely  evidential  of  the  prior 
■crime  of  concealment.  They  can  all  be  given  in  evidence,  not  as  proof 
of  new  crimes,  but  to  show  the  single,  statutory  concealment  which 
the  bankrupt  law  makes  a  crime.  The  location  of  the  goods,  the  means 
or  method  of  concealment,  are  evidential  and  incidental;  the  fact  of 
concealment  is  the  all-important  and  controlling  thing.  The  bankrupt 
law  does  not  make  a  separate  crime  out  of  every  concealment.  If  it 
did,  a  bankrupt  could  be  indicted  for  every  article  he  had  concealed 
in  different  places,  in  different  ways,  and  at  different  times.  He  could 
be  indicted  for  perjury,  also,  as  many  different  times  as  there  are 
different  articles  or  lots  of  articles  to  which  his  one  false  oath  applied. 
If  he  filed  a  petition  in  one  district,  and  had  property  in  half  a  dozen 
other  states  which  he  was  concealing,  surely  he  could  not  be  convicted 
in  each  of  these  several  states  for  each  of  these  several  concealments. 
Yet  it  seems  to  logically  follow  that  if  Gretsch  cannot  be  prosecuted 
for  concealment  in  New  Jersey,  because  his  goods  were  in  New  York, 
it  must  be  held  he  could  be  prosecuted  in  New  York ;  and  if  such  be 
the  law  it  logically  follows  that  a  bankrupt  could  be  prosecuted  in 
every  one  of  several  other  states  where  he  had  goods  concealed.  But 
as  said  by  Lord  Mansfield  in  Crepps  v.  Durden,  Cowper,  640 : 

"Repeated  offenses  are  not  the  object  which  the  T^eglslature  had  in  view  in 
making  the  statute,  but  simply  to  punish  a  man  for  exercising  his  ordinary' 
trade  and  calling  on  a  Sunday." 

We  think  the  impracticable  results  of  such  a  holding  give  support 
to  the  view  that  concealment  is  a  single  crime,  and  not  a  series  of 
crimes ;  that  when  a  bankrupt  has  elected  in  what  district  to  have  his 
estate  administered,  and  then  seeks  to  defeat  the  due  administration 
of  his  estate  in  that  district,  by  a  concealment  of  his  goods,  that  the 
law  will  regard  the  jurisdiction  in  which  he  chose  to  make  conceal- 
ment practically  effective  as  the  place  where  the  crime  of  concealment 
localized,  and  that  the  bankrupt  is  denied  no  constitutional  shield  in 
so  holding.  For  it  will  be  apparent  that  cases  can  arise  in  these  fraud- 
ulent concealment  cases  where,  unless  by  a  false  return  in  his  schedules, 
a  dishonest  bankrupt  localizes  the  crime  of  concealment,  he  never  will, 
nor  indeed  can,  localize  it  elsewhere.  If  Gretsch's  firm,  for  example, 
had  held  accounts  for  diamonds  sold  in  New  York,  and  they  did  not 
disclose  those  accounts  in  their  schedules  filed  in  the  New  Jersey  dis- 
trict, if  their  failure  to  disclose  such  account  in  New  Jersey  was  not 
a  concealment,  no  conviction  could  ever  be  had,  for  the  concealment 
would  not  localize  elsewhere. 

Historicallv  the  constitutional  provision  was  to  stop  the  practice 
in  vogue  before  our  independence  of  carrying  men  from  their  own 
neighborhood  and  trying  them  for  crimes  in  places  where  they  had 
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never  committed  crimes,  and  where  they  were  not  known.  In  this 
case,  on  the  contrary,  the  evidence  is  that  Gretsch  advised  the  bank- 
ruptcy be  brought  in  New  Jersey  because  "nobody  knows  me  over 
there."  To  invoke  this  great  constitutional  shield  on  behalf  of  an  ex- 
perienced lawyer,  who  deliberately  chose  a  neighboring  state  as  a  place 
to  procure  a  fraudulent  discharge,  and  who  did  not  invoke  such  shield 
when  he  was  tried  by  calling  it  to  the  trial  court's  attention,  is  well- 
nigh  an  answer  to  his  contention.  While  we  find  no  case  in  which  the 
express  question  here  involved  was  raised  and  decided,  reference  shows 
that  the  views  expressed  above  are  in  harmony  with  adjudged  cases. 
In  Kern  v.  United  States,  169  Fed.  617,  95  C.  C.  A.  145,  the  Circuit 
Court  of  Appeals  of  the  Sixth  Circuit  sustained  a  conviction  both  for 
fraudulent  concealment  and  also  for  making  a  false  oath  in  a  bank- 
ruptcy proceeding,  where  the  facts  were  substantially  like  the  present 
case.    It  was  there  said : 

"Moreover,  his  schedule  being  Indefinite,  it  would  point  to  no  more  assets 
that  In  aid  of  It  he  should  actually  discover  to  the  trustee,  or,  at  least,  to 
only  so  much  as  the  trustee  would  be  likely  to  discover.  And,  If  he  had  form- 
ed the  purpose  to  conceal  the  other  assets  from  the  trustee,  his  verification 
of  the  schedule  was  a  falsehood.  The  very  purpose  of  It  was  to  show  what 
his  assets  were  and  the  whole  of  them.  •  •  ♦  Soon  after  the  commence- 
ment of  the  bankruptcy  proceedini?s  the  bankrupt  fled  to  Canada,  picking  Up, 
as  there  was  evidence  tending  to  show,  some  of  his  undisclosed  assets  in  oth- 
er states  on  his  way,  and  from  Canada  endeavored  to  gather  in  more.  •  •  *^ 
After  he  returned  from  Canada,  the  bankrupt  by  leave  of  the  court  filed  an 
amended  schedule  of  assets,  which  included  those  he  is  charged  with  having 
concealed ;  and  counsel  argues  that  this  related  back  to  his  original  schedule, 
and  operated  as  an  atonement,  which,  being  made  while  the  proceedings  were 
yet  in  progress,  redeemed  his  fault,  so  that  in  the  end  nothing  was  concealed 
from  the  trustee.  But  we  are  unable  to  agree  that  it  would  have  such  an 
efl'ect.  The  offenses  of  false  swearing  and  concealment,  trhen  once  commit- 
ted, could  not  be  retrieved  by  right  and  lawful  conduct  and  the  doing  of  things 
'meet  for  repeutence,'  however  they  might  affect  the  Judgment  of  the  court 
in  imposing  sentence." 

From  this  it  will  be  seen  that  the  court  in  effect  held  that  conceal- 
ment occurred  when  the  schedules  were  filed,  and  this  was  in  accord 
\yith  Seigel  v.  Cartel,  164  Fed.  691,  90  C.  C.  A.  512,  where,  on  a  peti- 
tion for  discharge,  it  was  said : 

"Not  having  scheduled  or  surrendered  the  property  to  the  trustee,  the  con- 
cealment of  the  proceeds,  within  the  provisions  of  the  statute.  Is  presumed." 

The  question  of  jurisdiction  was  discussed  in  the  late  case  of  Lamar 

V.  United  States,  240  U.  S.  60,  36  Sup.  Ct.  255,  60  L.  Ed. ,  where 

the  court  said : 

"It  reasonably  may  be  inferred  from  the  evidence  that  the  defendant  was 
tried  in  the  right  state  and  district  In  fact  ♦  •  •  The  personation  was  by 
telephone  to  a  person  in  New  York  (Southern  IMstrict),  and  It  might  be  found 
that  the  speaker  also  was  in  the  Southern  District ;  but,  if  not,  at  all  events 
the  personation  took  effect  there.  Burton  v.  United  States,  202  U.  S.  334,  26 
Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Cas.  392.  These  objections  are  frivolous, 
and  the  others  have  been  shown  to  be  unfounded." 

Admittedly  the  crime  of  concealment  was  committed  somewhere,  and 
reason,  analogy,  and  the  practical  administration  of  the  bankrupt  law 
point  to  the  New  Jersey  court,  where  the  concealment  was  made  ef- 
fective, as  the  place  where  it  should  be  tried. 
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(231  Fed.  65) 

Culbs  v.  united  states. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    March  25,  1916.) 
No.  2061. 

1.  Bankbuptcy  ^=s>495 — Offenses — Admissibilitt   of  Evidence — Conc^l- 

MENT  OF  PBOPEBTT. 

In  a  prosecution  against  a  bankrupt  for  fraudulently  concealing  prop- 
erty from  his  trustee,  evidence  that  defendant,  shortly  before  the  peti- 
tion was  filed  against  him,  removed  his  books  and  disposed  of  a  large  part 
of  his  goods,  which  were  then  in  the  district  in  which  the  bankruptcy 
proceedings  were  subsequently  filed  and  the  prosecution  instituted,  was 
properly  admitted,  not  as  proof  of  the  completed  act  of  concealment,  but 
as  evidence  of  a  plan  or  scheme  from  which  an  inference  of  subsequent 
concealment  could  be  drawn. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  912;  Dec. 
Dig.  <8=>495.] 

2.  Bankruptcy  ^=>485 — Offenses — "Concealment  of  Propebty." 

Bankr.  Act  July  1,  1898,  c.  541,  §  1,  cl.  22,  30  Stat  544  (Comp.  St  1913, 
{  9585),  which  defines  concealment  to  include  secrete,  falsify,  and  muti- 
late, contemplates  by  "concealment  of  property"  a  continuous  concealment 
in  cases  where  the  property  was  physically  converted  and  concealed  be- 
fore bankruptcy  and  remains  secreted  and  concealed  thereafter. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  906,  908; 
Dec.  Dig.  «=s>485. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Concealment.] 

3.  Bankruptcy  ^=>485 — Offenses — Concealment  of  Property — Construc- 

tion OF  Statute. 

The  construction  of  continuous  concealment  of  property  in  civil  cases 
under  Bankr.  Act,  §  14b  (Comp.  St  1913,  §  9598),  applies  to  the  conceal- 
ment under  the  criminal  section,  29b  (section  9613). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {§  906,  908; 
Dec.  Dig.  <8=>485.] 

4.  Criminal  Law  ^=»741(1) — Questions  for  Jury — Hypothesis  of  Innocence. 

While  the  evidence  must  exclude  every  reasonable  hypothesis  of  guilt, 
where  the  reasonableness  of  the  only  hypothesis  of  innocence  propounded 
presents  a  question  on  which  men  of  ordinary  intelligence  may  differ,  it 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f §  1705,  1713, 
1727.  1728;  Dec.  Dig.  <8=>741(1).] 

5.  Criminal  Law  <8=>829(9) — Requested  Charges — Charge  Already  Given. 

Where  the  court  had  properly  charged  the  jury  on  the  presumption  of 
innocence  and  the  necessity  of  proof  of  guilt  beyond  a  reasonable  doubt, 
there  was  no  error  in  refusing  a  requested  charge  that  if  there  are  a 
number  of  theories  fairly  dedudble  from  the  evidence  which  are  compati- 
ble with  guilt  and  a  single  theory  fairly  compatible  with  innocence,  the 
jury  must  adopt  the  theory  compatible  with  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  2011; 
Dec.  Dig.  <8=>829(9).] 

6.  Criminal  Law  ^=»1044 — ^Appeal — Questions  Presented— Sufficiency  of 

eviobnox. 

Appellate  courts  need  not  consider  the  question  whether  there  was  sub- 
stantial evidence  to  sustain  a  conviction,  in  the  absence  of  a  request  for 
an  instructed  verdict  and  an  exception  to  its  denial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f i  2672,  2674, 
2675 ;  Dec.  Dig.  <8=>10M.l 

^s»For  other  cases  lee  same  topie  A  KBY-NUMBBR  In  aU  Key-Numbered  DigeeU  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Isidore  Glass  was  convicted  of  fraudulently  concealing  property^ 
from  his  trustee  in  bankruptcy,  and  he  brings  error.    Affirmed. 

I.  F.  Goldenhom,  of  Jersey  City,  N.  J.,  for  plaintiflP  in  error. 
J.  Warren  Davis,  U.  S.  Atty.,  of  Trenton,  N.  J. 
Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  The  plaintiff  in  error  (defendant  be- 
low) was  tried  and  convicted  upon  an  indictment  charging  him  with 
"the  offense  of  having  knowingly  and  fraudulently  concealed  while 
a  bankrupt,  *  *  *  from  his  trustee  *  *  *  property  belonging  to 
his  estate  in  bankruptcy."    Section  29b,  Bankruptcy  Act  of  1898. 

The  defendant  was  a  merchant,  having  a  store  in  Passaic,  another 
in  Paterson,  New  Jersey,  and  warerooms  in  Brooklyn,  New  York. 
The  latter  were  used  for  the  storage  of  goods  bought  in  New  York 
and  afterward  shipped  to  Passaic,  whence  they  were  re-shipped  (at 
times  in  original  packages)  to  the  warerooms  in  Brooklyn,  and  thence 
disposed  of.  The  testimony  discloses  that  in  July  or  August,  1912,  the 
defendant  was  in  financial  difficulty.  He  represented  to  his  creditors 
that  he  was  solvent,  and  that  his  assets  were  about  $15,000  in  excess 
of  his  liabilities.  He  succeeded  in  quieting  his  creditors  until  August 
30th,  when  they  made  an  examination  of  his  merchandise  and  books 
at  his  Passaic  and  Paterson  stores,  and  found  that  his  previous  repre- 
sentations were  false,  in  that  he  had  overstated  his  assets  and  under- 
stated his  liabilities.  Being  confronted  with  his  insolvency  and  under 
threat  of  bankruptcy  proceedings,  the  next  night  he  removed  his  books 
to  his  dwelling,  and  the  larger  portion  of  his  goods  from  the  Passaic 
store  to  rooms  which  he  had  recently  rented  in  Paterson,  and  two 
days  later  loaded  them  on  trucks  and  moved  them  to  New  York.  An 
involuntary  petition  in  bankruptcy  was  filed  against  him  on  September 
6th,  and  in  due  course  a  trustee  was  appointed.  Neither  the  mer- 
chandise nor  the  books  of  the  defendant  so  removed,  were  delivered 
to  the  trustee. 

[1,  2]  The  defendant  claims  that  large  sales  and  the  payment  of  his 
debts  with  the  proceeds,  explain  the  removal  of  the  goods  and  the  dis- 
parity between  assets  found  by  the  trustee  and  assets  which  he  but 
recently  had.  The  trial  court  admitted  testimony  touching  the  con- 
duct of  the  defendant  in  removing  his  books  and  in  disposing  of  his 
goods  during  a  brief  period  immediately  prior  to  the  date  of  bank- 
ruptcy, upon  the  ground  that  such  testimony  had  a  probative  bearing 
on  their  subsequent  disappearance.  Much  of  this  testimony  con- 
sisted of  statements  made  by  the  defendant  to  his  creditors,  and  acts 
done  by  him  and  his  agents  in  secreting  his  books  and  in  removing 
merchandise  from  place  to  place,  before  bankruptcy  proceedings  were 
instituted.  The  defendant  complains  that  in  admitting  this  testimony 
the  court  erred,  because  from  its  very  nature,  the  offense  of  conceal- 
ing property  from  a  trustee  can  only  be  committed  after  bankruptcy 
proceedings  have  been  instituted  and  a  trustee  appointed.    Therefore^ 
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evidence  of  prior  conduct  was  irrelevant.  The  defendant  urges  this 
contention  upon  the  theory  that  concealment  within  the  meaning  of 
the  act  must  at  all  times  be  a  physical  act  in  the  nature  of  manual  con- 
version, begun  and  completed  after  bankruptcy,  and  therefore  to  be 
proved  only  by  acts  done  after  bankruptcy.  This  contention  is  without 
merit.  The  testimony  was  admitted,  as  stated  by  the  court,  not  in 
proof  of  the  completed  act  of  concealment,  but  as  evidence  of  a  plan 
or  a  scheme  from  which  inference  of  subsequent  concealment  and  of 
fraudulent  intent  to  conceal  might  reasonably  be  drawn.  "Conceal" 
is  defined  by  the  act  to  include  "secrete,  falsity  and  mutilate"  (section 
1,  clause  22),  and  by  concealment  of  property,  the  act  contemplates  a 
continuous  concealment  iii  instances  where  property  is  physically  con- 
verted and  concealed  before  bankruptcy  and  remains  secreted  and 
concealed  after  bankruptcy.  In  re  Cramer  (D.  C.)  175  Fed.  879; 
In  re  James,  181  Fed.  476,  104  C.  C.  A.  224.  As  evidence  of  acts 
committed  before  bankruptcy  is  admissible  in  proof  of  concealment 
then  begun  and  thereafter  Completed,  so  evidence  of  acts  before  bank- 
ruptcy is  admissible  in  proof  of  fraudulent  intent  with  which  con- 
cealment is  completed  after  bankruptcy.  Seigel  v.  Cartel,  164  Fed. 
691,  90  C.  a  A.  512. 

The  case  of  Gretsch  v.  United  States,  231  Fed.  57,  145  CCA.  245, 
recently  decided  by  this  court,  is  distinguishable  from  this  case  upon 
the  facts  and  in  the  point  of  decision.  In  that  case,  the  property 
alleged  to  have  been  concealed  had  never  been  in  the  district  in  which 
the  offense  was  laid  and  the  defendant  tried.  The  question  was 
whether  the  offense  of  concealing  property  from  a  trustee  in  bankruptcy 
could  be  committed  in  a  district  when. the  property  had  never  been 
in  the  district,  and  therefore  whether  the  defendant's  constitutional 
right  of  trial  in  the  district  in  which  the  crime  was  committed,  had 
been  invaded.  In  the  case  now  before  us,  all  of  the  property  alleged 
to  have  been  concealed  was  before  bankruptcy  in  the  district  in  which 
the  defendant  was  tried,  and  for  aught  the  testimony  shows,  some 
of  it  may  now  be  there.  The  question  here  is,  whether  testimony 
of  facts  indicating  concealment  of  propertjr  before  bankruptcy  is  ad- 
missible in  proof  of  its  concealment,  continued  and  completed,  after 
bankruptcy. 

[3]  The  construction  of  continuous  concealment  has  been  declared 
by  the  courts  principally  in  cases  arising  on  applications  for  discharge 
under  section  14b  of  the  act.  2  Loveland  on  Bankruptcy,  §  651,  and 
cases  cited.  The  construction  applies  with  equal  force  to  concealment 
of  property  under  criminal  section  29b.  Each  section  deals  with  the 
same  thing,  though  in  different  ways,  and  with  different  objects.  The 
main  difference  in  the  provisions  is  in  the  proofs  required  in  pro- 
ceeding under  them,  and  this  is  the  difference  that  always  maintains 
between  proof  required  in  civil  and  criminal  actions.  We  find  no 
error  in  the  court's  rulings,  reviewed  under  the  third,  seventh,  eighth, 
ninth  and  tenth  assignments  of  error. 

[4]  The  court  was  asked  by  the  defendant  to  charge  that: 

"If  there  are  any  number  of  theories  fairly  dedncible  from  the  evidence 
which  are  compatible  with  guilt,  and  a  single  theory  fairly  compatible  with 
innocence,  the  jury  must  adopt  the  theory  of  innocence.*' 
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We  are  asked  to  find  that  the  court  erred  in  refusing  to  give  this 
instruction  to  the  jury,  and  we  are  also  asked  to  apply  the  principle 
of  this  instruction  in  determining  whether  the  verdict  was  against 
the  weight  of  the  evidence. 

The  defendant  has  not  indicated  the  source  of  this  proposition. 
We  imagine  that  it  was  intended  to  embody  the  principle  of  the  rule, 
that,  to  justify  conviction  of  crime,  the  evidence  must  be  such  as  to 
exclude  every  reasonable  hypothesis  but  that  of  guilt.  Isbell  v.  United 
States  (C.  C.  A.  8th  Circuit)  227  Fed.  788,  142  C.  C.  A.  312,  and  cases 
cited.  While  such  a  rule  is  recognized,  the  question  is  always  present 
— ^by  whom  is  it  to  be  applied?  In  some  cases  no  doubt  by  the  court, 
but  certainly  not  in  such  a  case  as  this,  "where  the  reasonableness  of 
the  only  hypothesis  of  innocence  propounded  presents  at  least  a  ques- 
tion upon  which  men  of  ordinary  intelligence  might  honestly  differ." 
Hart  V.  United  States  (C.  C.  A.  3d  Circuit)  84  Fed.  799,  804,  28  C. 
C.  A.  612.  The  trial  court  was  therefore  right  in  leaving  the  jury  to 
determine  whether  the  defense  that  the  goods  were  sold  before  bank- 
ruptcy and  the  proceeds  applied  to  the  payment  of  the  defendant's  debts, 
was  reasonable  or  not.  The  jury  found  that  it  was  unreasonable,  there- 
by destroying  the  "single  theory  fairly  compatible  with  innocence." 
As  we  find  nothing  in  the  evidence  that  warrants  the  supposition  that 
the  jury  was  mistaken,  we  see  nothing  in  the  case  to  which  the  in- 
struction could  be  applied,  either  by  the  jury  or  by  this  court. 

[6]  In  submitting  the  case,  the  court  gave  the  customary  and 
proper  instruction  with  respect  to  the  presumption  of  the  defendant's 
innocence  and  the  necessity  of  proof  of  guilt  beyond  a  reasonable 
doubt.  As  this  instruction  met  the  requirements  of  the  case,  we  find 
no  error  in  the  court's  refusal  to  give  the  additional  instruction  either 
in  the  language  or  the  principle  of  the  prayer.  This  disposes  of  the 
fifth  and  sixth  assignments  of  error. 

[8]  The  remaining  five  assignments  of  error  do  not  conunand  our 
consideration,  because  in  the  matters  to  which  they  refer,  no  motions 
were  made,  or,  if  made,  no  exceptions  were  noted.  Upon  two  of 
these  assignments,  however,  the  defendant  based  his  main  argument 
for  reversal,  namely,  the  error  of  the  trial  court  in  refusing  to  direct 
a  verdict  for  the  defendant,  and  that  the  verdict  rendered  was  not 
supported  by  the  evidence.  It  is  a  general  rule  that  appellate  courts 
will  not  consider  the  question  whether  there  was  substantial  evidence 
to  sustain  a  verdict,  in  the  absence  of  a  motion  or  request  for  an  in- 
structed verdict  by  the  defeated  party  at  the  close  of  the  trial,  and 
an  exception  to  its  denial.  Fielder  v.  United  States,  227  Fed.  832,  833, 
142  C.  C.  A.  356,  and  cases  cited.  There  was  no  such  motion,  request 
or  exception  in  this  case.  Nevertheless  this  is  a  criminal  case,  in- 
volving the  liberty  of  the  defendant.  We  have  therefore  been  disposed 
to  avail  ourselves  of  our  rule,  under  which  we  may  notice  a  plain 
error  not  assigned,  and  consider  this  aspect  of  the  case  as  if  properly 
before  us.  We  have  given  the  case  very  full  and  very  serious  consid- 
eration, and  find  that  the  verdict  was  amply  supported  by  the  evi- 
dence, and  that  the  court  did  not  err  in  failing  to  instruct  the  jury  to 
render  a  verdict  of  acquittal. 

The  judgment  below  is  affirmed. 
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(231  Fed.  69) 

OLMSTED-STEVENSON  CO.  v.  MILLER,  ♦ 

In  re  MILLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  6,  1916.) 

No.  262a 

1.  Bakkbuptcy  ^=s>446— Petition  to  Revise— Review  of  Questions  of  Fact. 

On  a  petition  to  revise  proceedings  in  bankruptcy,  the  court  is  neither 
required  nor  permitted  to  review  the  testim(Miy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  929;  Dec. 
Dig.  <S=»446.] 

2.  Bankbuptot  <8=>396(5)— Peopbbty  Exemptv-Gbowinq  Cbops.       ,  ^  ,^  ^ 

A  crop  growing  when  the  petition  was  filed  upon  a  homestead  held  by 
the  bankrupt  under  the  laws  of  the  United  States,  upon  which  final  proof 
had  not  been  made,  was  exempt,  as  when  an  order  is  made  setting  aside  a 
homestead  to  a  bankrupt,  whether  it  be  exempt  under  the  laws  of  the 
state  or  the  laws  of  the  United  States,  the  order  of  necessity  carries  with 
it  aU  growing  and  unmatured  crops. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  668;    Dec. 
Dig.  <8=>396(5).] 
8.  CouBTS  «=»366(19)— Federai.  Court- State  Law— Exemptions  of  Bank- 
rupt, 

Whether  a  crop  growing  on  a  homestead  held  by  the  bankrupt  under 
the  laws  of  the  United  States,  upon  which  final  proof  had  not  been  made, 
was  exempt,  was  a  question  of  local  law,  c<mtrolled  by  the  laws  of  the 
state,  as  construed  by  its  highest  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  957;  Dec  Dig. 
<8=>366(19).] 

Gilbert,  Circuit  Judge,  dissenting. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Montana;  George  M.  Bourquin, 
Judge. 

In  the  matter  of  R.  S.  Miller,  bankrupt.  An  order  of  the  referee, 
requiring  the  bankrupt  to  file  a  supplemental  schedule,  was  reversed 
by  the  District  Court  (221  Fed.  690),  and  the  Olmsted-Stevenson 
Company  files  a  petition  to  revise.    Judgment  affirmed. 

John  B.  Clayberg,  of  San  Francisco,  Cal,  for  petitioner. 
Lewis  P.  Forestell,  of  San  Francisco,  Cal.,  and  Rodgers  &  Rodgers, 
of  Anaconda,  Mont.,  for  respondent. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  RUDKIN, 
District  Judge. 

RUDKIN,  District  Judge.  On  the  5th  day  of  February,  1914,  the 
respondent.  Miller,  filed  his  voluntary  petition  in  bankruptcy  in  the 
court  below,  accompanied  by  the  usual  schedules  of  his  debts,  assets, 
and  property.  At  the  time  of  filing  the  petition  the  bankrupt  was  in 
possession  of  a  homestead  held  by  him  under  the  laws  of  the  United 
States,  upon  which  final  proof  had  not  been  made.  A  crop  of  wheat 
growing  on  this  homestead  was  not  included  in  the  schedules  filed.  An 
order  of  adjudication  followed  the  filing  of  the  voluntary  petition, 
and  this  in  turn  was  followed  by  an  order  of  discharge  some  two 
months  later.    On  the  28th  day  of  October,  1914,  the  petitioner,  Olm- 

«=»For  otlior  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  DlsesU  ft  Indexes 
145  G.G.A. — 17  •  Rehearing  denied  May  8. 1916. 
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sted-Stevenson  Company,  a  creditor  of  the  bankrupt,  filed  a  petition 
with  the  referee  in  bankruptcy,  setting  forth  the  failure  of  the  bank- 
rupt to  include  the  growing  crop  in  his  schedule,  and  praying  that  the 
case  might  be  reopened  and  the  bankrupt  required  to  file  a  supple- 
mental schedule  containing  the  omitted  property.  An  order  to  show 
cause  was  made  on  the  filing  of  this  petition,  and  upon  a  hearing  be- 
fore the  referee  an  order  was  made  granting  the  prayer  of  the  petition 
and  requiring  the  bankrupt  to  file  a  supplemental  schedule.  The  order 
itself  is  not  in  the  record,  but  we  gather  from  the  opinion  of  the  ref- 
eree that  it  was  to  the  effect  that  the  bankrupt  shotdd  account  to  the 
trustee  for  the  value  of  the  crop  less  certain  offsets  not  material  here. 
A  petition  was  then  filed  with  the  court  below  to  review  the  order 
of  the  referee  in  that  behalf,  and  upon  a  hearing  in  the  District  Court 
the  order  of  ibe  referee  was  reversed.  The  present  petition  was  there- 
upon filed  in  this  court  for  a  revision  of  the  order  of  the  District 
Court. 

[1]  It  appears  from  the  record  that  the  court  below  reversed  the 
order  of  the  referee  on  two  grounds :  (^)  Because  the  growing  crop 
was  exempt  and  did  not  pass  to  the  trustee;  and  (b)  because  the 
trustee  was  estopped  by  his  conduct  from  claiming  the  crop.  The  first 
question  is  one  of  law  arising  on  the  pleadings  in  the  bankruptcy  court ; 
but  the  question  of  estoppel  is  one  of  fact,  which  can  only  be  deter- 
mined by  a  reference  to  the  testimony.  There  was  no  finding  by  the 
referee  or  the  court  below  on  that  issue ;  there  was  no  agreed  state- 
ment of  facts ;  and  if  this  court  is  to  determine  the  question  at  all,  it 
must  do  so  from  a  consideration  of  the  testimony  taken  before  the 
referee.  But  in  a  proceeding  of  this  kind  we  are  neither  required  nor 
permitted  to  review  the  testimony.  In  re  Richards,  96  Fed.  935,  37 
C.  C.  A.  634;  In  re  Boston  Dry  Goods  Co.,  125  Fed.  226  60  C.  C  A. 
118;  In  re  Taft,  133  Fed.  511,  66  C.  C.  A.  385;  In^re  Pettingill  &  Co., 
137  Fed.  840,  70  C.  C.  A.  338;  Steiner  v.  Marshall,  140  Fed.  710,  72 
C.  C.  A.  103;  In  re  Roadarmour,  177  Fed.  379,  100  C.  C.  A.  611 ; 
Hall  V.  Reynolds,  224  Fed.  103.  139  C.  C.  A.  659 

[2,  3]  For  this  reason  the  petition  to  dismiss  interposed  in  this  court 
should  perhaps  be  granted ;  but  in  any  event  we  agree  with  the  con- 
clusion of  the  court  below  on  the  merits  of  the  question  involved. 
When  an  order  is  made  setting  aside  a  homestead  to  a  bankrupt, 
whether  the  homestead  be  exempt  under  the  laws  of  the  state  or  un- 
der the  laws  of  the  United  States,  the  order  of  necessity  carries  with  it 
all  growing  and  unmatured  crops.  The  homestead  is  allowed  to  the 
debtor  in  order  that  he  may  support  himself  and  his  family,  not  as 
a  mere  shelter  from  the  elements ;  and  if  he  is  not  entitled  to  use  and 
retain  the  growing  crops,  well  may  he  ask  why  is  the  homestead  set 
apart  at  all.  Let  us  now  view  the  subject  in  the  light  of  the  author- 
ities. The  question,  of  course,  is  one  of  local  law,  to  be  determined 
by  reference  to  the  laws  of  the  state  as  construed  by  its  highest  court. 
Our  attention  has  not  been  called  to  any  decision  of  the  Supreme  Court 
of  Montana,  but  a  number  of  federal  cases  are  cited  where  the  ques- 
tion has  been  decided  adversely  to  the  homestead  claimant. 

In  Re  Coffman  (D.  C.)  93  Fed.  422,  it  was  held  that  crops  growing 
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on  a  homestead  set  apart  under  the  laws  of  the  state  of  Texas  at  the 
time  of  an  adjudication  in  bankruptcy  are  not  exempt,  and  must  be 
surrendered  to  the  trustee  in  bankruptcy.  This  decision,  however,  is 
clearly  in  conflict  with  the  repeated  decisions  of  the  highest  court  of 
that  state.  Alexander  v.  Holt,  59  Tex.  205 ;  Parker  v.  Hale  (Tex. 
Civ.  App.;  78  S.  W.  555;  Staggs  v.  Piland,  31  Tex.  Civ.  App.  245, 
71  S.  W.  762;  Moore  v.  Graham,  29  Tex.  Civ.  App.  235,  69  S.  W. 
200.  In  re  Daubner  (D.  C.)  96  Fed.  805,  from  the  District  of  Oregon, 
and  In  re  Hoag  (D.  C.)  97  Fed.  543,  from  the  Western  District  of 
Wisconsin,  are  based  largely  on  the  decision  in  the  Coflfman  Case,  and 
not  upon  decisions  of  the  local  courts. 

In  Re  Sullivan,  148  Fed.  815,  78  C.  C.  A.  505,  from  the  District  of 
Iowa,  the  court  held  that  ripe  corn  standing  in  the  field  on  a  home- 
stead was  not  exempt.  Whether  the  court  intended  to  distinguish  be- 
tween ripe  com  and  other  growing  crops  does  not  appear  from  the 
opinion ;  but  in  any  event  the  decision  seems  to  be  opposed  to  the  deci- 
sion of  the  Supreme  Court  of  the  state  of  Iowa  in  Morgan  v.  Rountree, 
88  Iowa,  249,  55  N.  W.  65,  45  Am.  St.  Rep.  234.  In  the  latter  case  it 
was  held  that  moneys  due  for  rent  of  a  homestead  are  exempt  from 
execution,  and  in  referring  to  certain  cases  relating  to  growing  crops 
the  court  said : 

**It  is  clear  that  such  crops  are  not  exempt  under  statutes  exempting  per- 
sonal property,  unless  specified  therein.  Such  crops,  if  exempt,  must,  in  the 
absence  of  such  specifications,  be  so  under  the  law  exempting  the  homestead. 
The  reasoning  In  these  cases  seems  to  us  to  lose  sight  of  the  spirit  and  pur- 
pose of  the  law  exempting  homesteads.  The  conflict  in  the  cases  is  explained, 
in  part  at  least,  by  the  differences  in  the  statutes  of  these  states.  It  will  be  ob- 
served, however,  that  in  none  of  them  is  it  held  that  crops,  while  growing  up- 
on the  homestead,  are  not  exempt.  To  answer  the  question  certified,  we  must 
ascertain  the  letter  and  spirit  of  our  statute  exempting  homesteads.  It  is  cer- 
tainly the  spirit  and  purpose  to  exempt,  not  only  the  homestead,  but  also  the 
use  thereof,  for  without  the  use  the  exemption  would  be  valueless.  It  is  not 
simply  as  a  place  of  shelter,  a  place  in  which  to  live,  that  homesteads  are  ex- 
empt, but  also  as  a  means  of  making  a  living,  as  is  shown  by  the  exemption  of 
one-half  an  acre  in  town,  40  acres  in  the  country,  and  the  shop  or  building, 
when  situated  on  the  exempt  premises,  in  which  the  head  of  the  family  car- 
ries on  his  business.  The  use  of  the  homestead,  as  well  as  the  homestead  it- 
self, is  unquestionably  exempt  so  long  as  the  homestead  character  is  main- 
tained. When  the  homestead  is  terminated,  by  abandonment  or  otherwise,  the 
exemption  ceases;  but  in  this  case  it  was  not  terminated.  We  think  it  is  in 
harmony  with  the  evident  spirit  and  purpose  of  our  statute  to  hold  that  the 
head  of  a  family  owning  a  h<Mnestead  has  the  right  to  hold  as  exempt,  not  only 
the  homestead  and  its  use,  but  also  crops  or  money  which  he  may  derive  from 
its  use  whUe  the  property  continues  to  be  his  homestead.  If  the  homestead  is 
terminated  by  abandonment  or  otherwise,  the  exemption  ceases.  To  hold  that 
the  owner  of  a  homestead  can  only  hold  as  exempt  such  proceeds  of  its  use 
as  the  industry  of  himself  or  family  has  produced  would  be  in  many  cases  to 
deny  the  benefits  of  such  exemption  entirely." 

And  in  concluding  its  opinion  the  court  said : 

*'We  are  clearly  of  the  opinion  that  proceeds  derived  from  the  use  of 
the  homestead  while  it  remained  such  are  exempt  to  the  head  of  a  family." 

The  court  in  the  Sullivan  Case  disposed  of  the  decision  of  the  state 
court  by  saying  that  so  much  of  the  opinion  as  related  to  growing  crops 
was  obiter.    With  this  conclusion  we  are  unable  to  agree.    The  state 
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court  was  discussing  the  nature  of  the  homestead,  with  all  its  inci- 
dents, and,  while  only  the  question  of  rents  was  there  involved,  yet 
the  rents  and  products  of  a  homestead  are  so  closely  related  that  what 
is  said  of  the  one  is  of  necessity  applicable  to  the  other. 

In  re  Friedrich  (D.  C.)  199  Fed.  193,  from  the  District  of  Minne- 
sota, was  based  on  the  ruling  in  the  Sullivan  Case  from  the  same  cir- 
cuit, in  the  absence  of  any  controlling  decision  by  the  Supreme  Court 
of  the  state. 

The  courts  which  hold  that  growing  crops  are  not  exempt  lose  sight 
of  the  objects  and  purposes  of  homestead  laws,  and  the  reasons  for 
their  decisions  are  by  no  means  conclusive.  These  reasons  are,  first, 
that  growing  crops  may  be  sold  or  mortgaged ;  and,  second,  that  the 
exemption  statutes  do  not  specifically  exempt  them.  But  the  power 
of  alienation  is  incident  to  the  ownership  of  all  property,  exempt  or 
nonexempt.  The  homesteader  may  dispose  of  his  homestead,  and  of 
his  other  exempt  property  as  well;  he  may  dispose  of  his  household 
furniture,  and  even  of  his  clothing;  but  it  does  not  follow  from  this 
that  a  sheriff  or  trustee  in  bankruptcy  may  seize  them.  Growing  crops 
are  not  specifically  exempted  by  statute ;  but  neither  are  growing  trees, 
fences,  or  buildings.  They  are  each  and  all  exempt,  however,  in  our 
opinion,  by  necessary  implication.  A  growing  crop  will  pass  by  a  sale 
of  the  land,  unless  expressly  reserved,  and,  as  already  stated,  an  order 
setting  aside  a  homestead  is  equivalent  to  a  sale  or  other  transfer.  The 
reason  for  the  exemption  of  crops  growing  on  a  homestead,  given  by 
the  Court  of  Civil  Appeals  of  Texas  in  Moore  v.  Graham,  supra,  is, 
in  our  opinion,  unanswerable: 

"The  occupation  by  the  head  of  a  famUy  of  a  homestead  for  agriculture  Is 
for  the  purpose  of  realizing  therefrom  something  to  su(^)ort  himself  and  fam- 
ily, rather  than  to  employ  it  as  a  mere  place  wherein  to  shelter  him  and  them 
from  the  winter's  cold  or  summer's  heat.  If  the  exemption  extended  to  him 
does  not  Include  an  ungathered  crop,  whether  matured  or  not,  it  Is  of  no  bene- 
fit to  the  owner.  In  such  an  event  he  and  his  wife  and  children  would  only 
have  the  privilege  of  standing  In  the  house  or  yard,  and  seeing  an  officer  In- 
vade their  field,  and  take  possesslcxi  of,  by  virtue  of  an  attachment  or  execu- 
tion, the  crops  growing  or  standing  thereon,  and  appropriate  the  fruits  of 
their  toil,  without  any  benefit  from  what  the  law  was  intended  to  secure 
them." 

We  see  no  distinction  between  crops  growing  on  a  homestead  claim 
existing  under  tlie  federal  statutes  and  crops  growing  on  a  homestead 
set  apart  by  state  laws.  Perhaps  the  reason  for  upholding  the  exemp- 
tion in  the  former  case  would  be  stronger  than  in  the  latter;  but  in 
either  case  to  set  aside  a  homestead  to  an  unfortunate  debtor  in  the 
spring,  and  permit  a  trustee  in  bankruptcy  to  invade  it  in  the  fall  and 
carry  away  the  crops,  is  to  keep  the  word  of  promise  to  the  ear  and 
break  it  to  the  hope. 

The  judgment  of  the  court  below  is  affirmed. 

GILBERT,  Circuit  Judge  (dissenting).  Section  6  of  the  Bank- 
ruptcy Act  (Act  July  1,  1898,  c.  541,  30  Stat.  548  [Comp.  St.  1913,  § 
9590])  provides  that  the  act  shall  not  affect  the  allowance  to  bank- 
rupts of  the  exemptions  prescribed  by  the  state  laws  in  force  at  the 
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time  of  filing  the  petition;  and  section  70a  (section  9654)  provides 
that  the  trustee  of  the  bankrupt's  estate  shall  be  vested  by  operation 
of  law  with  the  title  of  the  bankrupt  as  of  the  date  when  he  was  ad- 
judged a  bankrupt,  "except  in  so  far  as  it  is  to  property  which  is  ex- 
empt/' to  all  property  which  prior  to  filing  the  petition  "he  could 
have  by  any  means  transferred,"  etc.  The  property  here  involved 
could  have  been  transferred,  for  it  is  settled  by  the  statutes  and  deci- 
sions of  Montana  that  the  owner  may  mortgage  a  growing  crop. 
Brande  v.  Babcock  Hardware  Co.,  35  Mont.  256,  88  Pac.  949,  119  Am. 
St.  Rep.  858.  And  being  transferable  under  the  laws  of  the  state  of 
Montana,  it  passed  to  the  trustee,  unless  it  was  property  which  was 
exempt. 

It  is  not  contended  that  it  was  exempt  under  the  laws  of  Montana, 
but  It  is  said  that  it  is  exempt  for  the  reason  that  it  was  a  crop  pro- 
duced upon  land  which  the  bankrupt  held  as  a  homestead  entry  un- 
der the  public  land  laws  of  the  United  States.  It  may  be  conceded 
that  growing  crops  on  such  a  homestead  claim  are  not  subject  to  ex- 
ecution ;  but  the  test  question  here  is  not  whether  the  crops  were  sub- 
ject to  execution,  but  whether  they  could  have  been  transferred  by 
the  voluntary  act  of  the  owner.  That  they  could  have  been  so  trans- 
ferred is  not  questioned.  And  it  is  not  denied  that  in  every  case  in 
which  the  right  of  the  trustee  in  bankruptcy  to  growing  crops  on  the 
homestead  land  of  the  bankrupt  has  been  called  in  question  in  the  fed- 
eral courts  the  right  has  been  sustained.  In  Re  Coffman  (D.  C.)  93 
Fed.  422,  it  was  held  that  a  bankrupt  cannot  claim  as  exempt  prop- 
erty a  crop  of  cotton  growing  on  his  homestead  at  the  time  of  the 
adjudication  in  bankruptcy,  although  an  execution  could  not  have 
been  levied  upon  the  property  before  its  severance.    The  court  said : 

"But  In  a  case  of  voluntary  bankruptcy,  where  the  bankrupt  comes  for- 
ward and  tenders  aU  of  his  property  subject  to  execution,  to  be  applied  rat- 
ably on  his  debts,  in  order  that  he  may  reap  the  benefits  of  the  Bankruptcy 
Act,  the  question  may  well  be  asked:  Does  he  not,  by  his  act,  extend  an 
invitation  and  give  warrant  to  the  trustee  to  come  upon  his  homestead  and 
gather  that  which  belongs  to  his  creditors?" 

In  re  Daubner  (D.  C.)  96  Fed.  805,  was  a  case  in  which  the  grow- 
ing crop  of  the  bankrupt  was  upon  land  acquired  by  the  latter  under 
the  United  States  Homestead  Law  (Act  Cong.  May  20,  1862,  c.  75, 
12  Stat.  392).  The  court  held  that  the  crop  passed  to  the  trustee. 
The  court  said: 

"Upon  a  sale  of  the  land  the  growing  crops,  unless  reserved,  would  pass  to 
the  purchaser ;  but  they  are  capable  of  reservation  and  of  mortgage  and  sale 
by  the  owner  of  the  land,  and  when  such  owner  voluntarily  goes  into  bank- 
ruptcy he  must  be  held  to  intend  that  such  of  his  property  and  rights  as  are 
the  subject  of  disposition  by  him,  and  are  not  expressly  exempt,  shall  vest  in 
the  trustee  for  the  benefit  of  creditors.  Such  crops  are  the  fruits  of  the  bank- 
rupt's industry,  or  of  his  investment  of  money,  or  both." 

So  in  Re  Hoag  (D.  C.)  97  Fed.  543,  it  was  held  that  the  bank- 
rupt may  not  claim  as  exempt  crops  growing  on  his  homestead  at 
the  time  of  filing  his  petition  in  bankruptcy.  In  Re  Sullivan,  148  Fed. 
815,  78  C.  C.  A.  505,  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit aflfirmed  the  District  Court  for  the  Northern  District  of  Iowa  in 
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holding  that  com  standing  in  the  field  on  the  homestead  of  the  bank- 
rupt, which  had  fully  matured  at  the  date  of  the  bankruptcy,  is  not 
exempt  under  the  homestead  exemption  statute  of  Iowa.  In  Re  Fried- 
rich  (D.  C.)  199  Fed.  193,  the  ruling  of  In  re  Sullivan  was  followed. 

But  it  is  held  by  the  majority  of  this  court  that  those  decisions  are 
all  to  be  disregarded,  for  the  reason,  it  is  said,  that  in  two  of  them 
the  courts  erroneously  construed  the  decisions  of  the  state  courts, 
which  they  professed  to  follow,  that  the  decision  in  Re  Coffman  was 
in  conflict  with  the  decisions  of  the  Supreme  Court  of  Texas  in  Alex- 
ander V.  Holt,  59  Tex.  205,  Parker  v.  Hale  (Tex.  Civ.  App.)  78  S. 
W.  555,  Staggs  v.  Piland,  31  Tex.  Civ.  App.  245,  71  S.  W.  762,  and 
Moore  v.  Graham,  29  Tex.  Civ.  App.  235,  69  S.  W.  200.  All  of  those 
cases  except  the  first  were  decided  after  the  decision  in  Re  Coffman. 
In  Texas,  as  in  some  other  states,  a  distinction  has  been  made  be- 
tween crops  growing  on  a  homestead  and  crops  which  have  been 
gathered  and  severed  from  the  soil;  and  it  is  held  that  the  former 
take  the  character  of  the  land  as  to  exemption,  but  that  the  latter  do 
not.  The  decisions  so  cited  from  Texas  sustain  that  rule.  It  is  a  mis- 
take to  say  that  In  re  Coffman  is  in  conflict  with  them.  In  that  case 
the  court  held  that,  where  the  homestead  laws  of  the  state  do  not  in- 
clude growing  crops,  the  bankrupt  cannot  claim  as  exempt  property 
the  crop  growing  on  his  homestead  at  the  time  of  the  adjudication  in 
bankruptcy,  although  an  execution  could  not  have  been  levied  upon 
such  crop  before  its  severance,  and  that  if,  after  the  appointment  of 
the  trustee,  the  bankrupt  gathers  and  removes  the  crop,  he  must  sur- 
render the  same  or  the  proceeds  of  the  sale  to  the  trustee.  The  court 
in  that  case  cited  the  decisions  of  the  Supreme  Court  of  Texas  to  sus- 
tain the  conclusion  so  reached. 

So  it  is  said  that  the  decision  of  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  in  Re  Sullivan  is  in  conflict  with  the  decision  of 
the  Supreme  Court  of  Iowa  in  Morgan  &  Hunter  v.  Rountree,  88 
Iowa,  249,  55  N.  W.  65,  45  Am.  St.  Rep.  234.  But  the  Circuit  Court 
of  Appeals  carefully  considered  and  distinguished  Morgan  &  Hunter 
V.  Rountree.  That  was  a  case  in  which  the  Supreme  Court  of  Iowa 
had  held  that  the  homestead  law  of  that  state  created  an  estate  which 
the  owner  thereof  may  enjoy,  and  that,  if  he  cannot  conveniently  re- 
side on  the  homestead,  he  may  lease  it  and  enjoy  the  rent  reserved 
with  like  immunity  from  claims  of  creditors  as  would  attach  to  the  es- 
tate itself.  The  Circuit  Court  of  Appeals  held  that  the  Supreme 
Court  of  Iowa,  in  construing  the  state  statute  of  exemption,  had  not 
decided  that  the  crops  growing  on  an  exempt  homestead  are  for  that 
reason  alone  exempt  from  liability  to  creditors  of  the  owner  of  the 
homestead. 

Many  of  the  reported  cases  on  the  subject  of  exemptions  of  crops 
raised  upon  homesteads  are  controlled  by  the  provisions  of  the  state 
statutes  whereby  the  homesteads  are  created.  All  of  those  statutes 
recognize  that  the  occupation  of  homestead  land  is  for  the  purpose  of 
realizing  therefrom  something  to  support  the  claimant  and  his  fam- 
ily, and  in  some  states  express  exemption  is  made  of  all  produce, 
rents,  or  profits  arising  from  the  homestead  land,  and  in  most  states 
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provisions  are  made  for  the  protection  of  the  rights  of  the  homestead 
claimants.  Generally  speaking,  the  right  preserved  is  the  right  to  en- 
joy a  home  and  the  land  on  which  it  is  situated  from  liability  to  forced 
sale  to  pay  the  debts  of  the  owner,  with  certain  restraints  upon  his 
right  of  alienation,  but  with  the  power  to  waive,  abandon,  or  ter- 
minate the  right. 

The  possessory  right  to  land  under  such  state  statutes  differs  widely 
from  the  right  of  the  settler  upon  a  homestead  under  the  public  land 
laws  of  the  United  States.  That  right  is  subject  to  no  limitation  or 
restraint,  except  that  the  lands  acquired  by  homestead  entry  shall  not 
in  any  event  become  liable  for  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor.  The  homestead  involved 
in  the  present  case  is  of  the  latter  class.  The  right  of  the  claimant 
to  the  products  of  the  land  is  not  affected  by  any  provision  of  a 
state  statute,  and,  of  course,  it  cannot  be  affected  by  any  decision  of 
the  courts  of  the  state  in  which  the  land  lies.  The  question  here  is 
purely  one  of  the  effect  of  the  laws  of  the  United  States.  Under  those 
laws  no  right  of  the  bankrupt  in  the  land  of  the  homestead  claim 
passed  to  the  trustee.  But  the  right  to  the  growing  crops  was  sub- 
ject to  transfer  by  the  bankrupt  at  the  time  when  the  petition  in  bank- 
ruptcy was  filed.  It  was  property  which  he  could  have  "transferred," 
as  provided  in  section  70a.  As  was  said  by  Judge  Sanf  ord  in  Re  Bur- 
nett &  Co.  (D.  C.)  201  Fed.  162: 

"The  mere  fact  that  the  property  could  not  have  been  levied  upon  and  sold 
at  the  date  of  the  adjudication  would  not  prevent  the  bankrupt*s  title  from 
passing  to  the  trustee,  if  it  were  property  which  the  bankrupt  could  by  any 
means  have  transferred.'* 

The  decisions  of  the  federal  courts,  so  far  as  they  have  considered 
the  question  here  involved,  sustain  the  doctrine  which  may  be  thus 
expressed :  When  a  homestead  entryman  voluntarily  files  his  petition 
in  bankruptcy  and  asks  the  court  to  declare  him  a  bankrupt,  and  to 
accept  his  estate,  and  to  discharge  him  from  his  liability  to  creditors, 
the  trustee  becomes  vested  of  all  the  bankrupt's  transferable  prop- 
erty, except  that  which  is  exempt  under  the  law  of  the  state ;  that  if 
a  portion  of  the  bankrupt's  property  is  a  growing  crop,  which  his  la- 
bor and  money  have  produced  upon  a  homestead,  which  he  holds  un- 
der the  laws  of  the  United  States,  and  such  growing  crop  is  not  ex- 
empt under  the  law  of  the  state,  he  should  be  held  to  surrender  with 
it  to  the  trustee  the  right  to  enter  upon  the  land,  if  necessary  to  re- 
move the  crop  therefrom;  and  that  where,  as  here,  the  bankrupt  has 
harvested  the  crop,  he  should  be  required,  as  was  ordered  by  the  ref- 
eree in  the  case  at  bar,  to  surrender  the  same  or  the  proceeds  thereof 
to  the  trustee,  reserving  to  himself  the  cost  and  expense  of  raising  and 
harvesting  the  crop. 
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(231  Pted.  70 

-       OLMSTED-STEVENSON  C?0.  T.  LANGDOEF.* 

In  re  LANGDORF. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    March  6,  1918.) 

No.  2627, 

Petition  for  Revision  of  a  Certain  Order  of  the  District  CJourt  of  the  United 
States  for  the  District  of  Montana,  in  Bankruptcy;  George  M.  Bourquin, 
Judge. 

In  the  matter  of  S.  A.  Langdorf,  bankrupt  On  petition  by  the  Olmsted- 
Stevenson  Company  for  revision,  under  Bankr.  Act  July  1, 1898,  c.  541,  (  24b, 
80  Stat  553  (Comp.  St  1913,  9  9608),  of  an  order  in  matter  of  law.    Affirmed. 

John  B.  Clayberg,  of  San  Francisco,  Cal.,  for  petitioner. 
L.  P.  Forestell,  of  San  Francisco,  Cal.,  and  Rodgers  &  Rodgers,  of  Anaconda, 
Mont.,  for  respondent 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

PE:r  curiam.  Affirmed,  in  accordance  with  the  stipulation  of  counsel  for 
the  respective  parties,  filed  August  23,  1915,  providing  that  the  above-entitled 
matter  shall  abide  the  decision  of  this  court  as  rendered  in  the  matter  of  01m- 
sted-Stevenson  Co.,  a  Corporation,  Petitioner,  v.  It  S.  Miller,  Bankrupt,  Re- 
spondent, in  the  Matter  of  R.  S.  Miller,  a  Bankrupt  (No.  2628)  231  Fed.  69,  145 
C.  C.  A,  257,  and  in  accordance  with  the  decision  this  day  rendered  by  this 
court  In  the  latter  matter. 


(231  Fed.  76) 

CLYDE  S.  S.  CO.  V.  WHALET  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    F^ruary  2,  1916.) 

No.  1367. 

1.  AXTEBATION  OF  InSTBUMENTS  ^=»3 — ^EFFECT  OF — ^''MATERIAL  ALTEBATION." 

Where  plaintiflC*s  agent  stored  goods  with  warehousemen,  who  issued 
receipts  in  the  name  of  the  agent  not  knowing  that  plaintiff  was  the  real 
party  in  interest,  the  substitution  of  the  name  of  plaintiff  and  erasure  of 
the  agent's  name  from  the  receipts  was  a  "material  alteration,"  which, 
if  made  by  a  party  in  interest,  would  render  the  instrument  void,  despite 
the  rule  that  the  substitution  of  one  name  for  another  is  immaterial, 
when  the  name  of  the  real  party  intended  is  inserted. 

[Ed.  Note. — For  other  cases,  see  Alteration  of  Instruments,  Cent  Dig. 
§§  5-15;  Dec.  Dig.  <S=>3. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Material  Alteration.] 

2.  Alteration  of  Instbuments  ^=»11(2) — ^Effect — ^Altebateon  bt  Stbanoeb. 

A  material  change  in  a  written  instrument  avoids  it  against  one  party, 
only  when  it  is  made  by  the  other  party  or  with  his  consent  and  an  al- 
teration by  a  stranger,  or  by  an  agent  without  authority,  is  only  a  spolia-i 
tion,  not  affecting  the  instrument's  validity. 

[Ed.  Note. — For  other  cases,  see  Alteration  of  Instruments,  Cent  Dig. 
§§  61-66,  68-71;  Dec.  Dig.  «=»11(2).] 

3.  Axtebation  of  Instbuments  ^=>11(2) — ^Authobitt  of  Aoent. 

A  steamship  company  directed  its  agent  to  store  goods  with  defendants, 
who  were  warehousemen.  Defendants  issued  the  receipts  to  the  agent 
Held,  that  for  the  agent  to  erase  its  name  and  insert  that  of  its  princi- 
pal, the  steamship  company,  was  not  an  alteration  preventing  the  compa- 
ny as  an  undisclosed  principal  from  enforcing  the  contract  for  an  agent 
of  a  party  to  the  instrument  not  authorized  to  change  it,  is  deemed  a 

^s»For  other  cases  see  same  topic  ft  KB Y-N UMBER  in  all  Key-Numbered  Digests  ft  Indexes 
*  Rehearing  denied  May  8, 1916. 
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stranger,  and  the  agent,  becaase  authorized  to  store  the  goods,  was  not 
empowered  to  change  the  receipts. 

[Ed.  Note. — For  other  cases,  see  Alteration  of  Instruments,  Cent.  Dig. 
§§  61-66,  6&-71;   Dec.  Dig.  «=>ll(2).l 

4.  Warehousemen  ^=»25(5) — ^Liability. 

Civ.  Code  S.  C.  1902,  S§  1719-1721,  respectively  provide  that  warehouse- 
men shall  not  transfer  or  remove  goods  for  which  a  receipt  has  been  given 
without  the  written  assent  of  the  persons  holding  the  receipt,  that  ware- 
house receipts  may  be  transferred  by  indorsement  and  delivery,  but  that 
those  provisions  forbidding  delivery  of  property  except  on  surrender  and 
cancellation  of  the  original  receipt  or  the  indorsem^it  of  delivery  there- 
on, in  case  of  partial  delivery,  shall  not  apply  to  property  replevied  or 
removed  by  (^)eration  of  law.  The  agent  of  a  steamship  company  stored 
its  property  with  defendant  warehousemen,  and  they  issued  a  receipt  in 
the  name  of  the  agent  Thereafter  the  agent,  having  erased  Its  name  and 
inserted  that  of  its  principal,  directed  the  warehousemen  to  deliver  to  it  a 
portion  of  the  goods.  Eeld  that,  as  the  original  receipt  was  not  produced 
and  canceled,  nor  was  delivery  indorsed  thereon,  the  warehousemen  were 
liable  to  the  principal  for  delivery  to  the  agent 

[Ed.  Note. — For  other  cases,  see  Warehousemen,  Cent  Dig.  S|  42-45; 
Dec.  Dig.  <8P5>25(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charleston;  Henry  A.  Middleton 
Smith,  Judge. 

Action  by  the  Clyde  Steamship  Company  against  W.  B.  Whaley  and 
others.  There  was  a  judgment  for  defendants,  and  plaintiflf  brings  er- 
ror.   Reversed. 

J.  P.  K.  Bryan,  of  Charleston,  S.  C,  for  plaintiff  in  error. 

Huger  Sinkler  and  Nathaniel  B.  Barnwell,  both  of  Charleston,  S. 
C.  (Whaley,  Barnwell  &  Grimball,  Mitchell  &  Smith,  and  Nathans  & 
Sinkler,  all  of  Charleston,  S.  C,  on  the  brief),  for  defendants  in  er- 
ror. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  Clyde  Steamship  Company  brought 
this  action  to  recover  $3,592.52,  the  value  of  38  bales  of  btu-laps  stored 
with  W.  B.  Whaley  and  A.  Hasell  Heyward,  doing  business  as  ware- 
housemen under  the  name  of  Boyce's  Wharf.  By  consent  the  cause 
was  tried  without  a  jury.  The  District  Judge  found  that  the  plaintiff 
should  recover  nothing,  and  that  the  defendant  should  recover  $391.50, 
its  undenied  counterclaim  for  storage.  Judgment  was  entered  accord- 
ingly, and  the  cause  comes  here  on  error  assigned  in  the  rejection  of  the 
plaintiff's  claim. 

The  facts  are  not  in  dispute.  In  November,  1907,  the  Clyde  Steam- 
ship Company  held  251  bales  of  burlaps  in  Charleston  under  bill  of 
lading  calling  for  delivery  to  the  order  of  the  consignor.  The  ship- 
ment was  intended  for  the  Goldsmith  Manufacturing  Company,  and 
was  to  be  delivered  to  that  company  on  presentation  of  the  bills  of  lad- 
ing duly  endorsed.  The  Steamship  Company,  being  pressed  for  room 
on  its  wharf,  asked  the  Goldsmith  Company  to  arrange  for  it  the  stor- 
age of  the  burlaps  at  some  other  wharf  pending  the  presentation  of 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Disests  &  Indezei 
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the  bills  of  lading.  Accordingly  the  Goldsmith  Company  arranged  to 
store  the  goods  with  Whaley  and  Hey  ward  on  Boyce*s  Wharf;  and 
the  Steamship  Company  had  the  goods  delivered  there.  The  agency 
of  the  Goldsmith  Company  was  not  disclosed  to  Whaley  and  Heyward, 
and  they  issued  warehouse  receipts  for  277  bales  of  burlaps  in  the 
name  of  the  Goldsmith  Company  as  if  it  were  the  owner  of  the  en- 
tire lot.  Afterwards  the  Goldsmith  Company  in  accounting  with  the 
Steamship  Company  admitted  that  it  had  received  and  stored  for  the 
Steamship  Company  on  Boyce's  Wharf  251  bales  of  burlaps,  and  turned 
over  the  warehouse  receipts  for  that  number  of  bales,  from  which  it 
had  erased  its  own  name  and  written  in  the  place  of  it  the  Clyde 
Steamship  Company.  On  the  same  day  it  gave  a  written  order  to 
Boyce's  Wharf  directing  that  229  bales— 22  bales  short  of  the  251 
bales — be  held  for  the  order  of  the  Steamship  Company,  and  the  re- 
maining 48  bales  of  the  277  bales  for  its  own  order.  Whaley  and  Hey- 
ward knew  nothing  of  the  alteration  of  the  receipts  or  their  delivery 
to  the  Steamship  Company ;  but  they  delivered  to  the  Steamship  Com- 
pany the  229  bales  according  to  the  written  order  of  the  Goldsmith 
Company.  On  the  other  hand,  the  Steamship  Company  took  the  re- 
ceipts for  the  251  bales  from  the  Goldsmith  Company,  supposing  that 
the  alteration  had  been  made  before  their  delivery  to  the  Goldsmith 
Company.  At  the  trial  the  plaintiff  relied  on  the  receipts,  and  proof 
of  the  agency  of  the  Goldsmith  Company  as  evidence  of  its  ri^t  to 
recover  the  value  of  22  bales,  the  difference  between  251  bales  called 
for  by  the  receipts  turned  over  to  it  by  the  Goldsmith  Company  and 
229  bales,  the  number  received  by  it  from  Boyce's  Wharf.  The  Dis- 
trict Judge  held  that  the  erasure  of  one  name  and  the  substitution  of 
the  other  was  a  material  alteration,  which  annulled  the  receipts,  and 
that  therefore  no  recovery  could  be  based  on  them. 

[  1  ]  The  rule  is  too  well  settled  for  serious  discussion  that  the  era- 
sure of  the  name  of  the  payee  or  obligee  in  a  written  instrument  and 
the  insertion  of  the  name  of  another  person  is  a  material  alteration, 
and  that  such  an  alteration  when  made  by  a  party  in  interest  will 
render  the  instrument  void.  The  rule  is  founded  upon  the  public  ne- 
cessity that  written  instruments  should  be  kept  inviolate,  and  upon  the 
principle  that  the  writing  as  made  by  both  parties  binds  and  not  that 
which  one  of  the  parties  has  attempted  to  substitute.    Steele  v.  Spencer, 

1  Pet.  552,  7  L.  Ed.  259;  Ann.  Cas.  1913C,  180,  note;  10  Am.  Dec.  267, 
note ;  86  Am.  St.  Rep.  80,  note ;  35  L.  R.  A.  464,  note ;  1  R.  C.  L.  973 ; 

2  Corpus  Juris,  1214;  Sanders  v.  Bagwell,  32  S.  C.  238,  10  S.  E.  946, 
7  L.  R.  A.  743;  White  v.  Harris,  69  S.  C.  65,  48  S.  E.  41,  104  Am. 
St.  Rep.  791.  A  limitation  of  the  rule  is  that  the  substitution  of  one 
name  for  another  is  not  a  material  alteration,  where  it  amounts  to 
nothing  more  than  inserting  the  real  name  of  the  party  intended.  Such 
a  change  does  not  alter  the  instrument,  for  the  person  intended,  though 
incorrectly  named,  could  be  shown  by  parol.  Mouchet  v.  Cason  & 
Hill,  1  Brev.  (S.  C.)  307;  Hanrick  v.  Patrick,  119  U.  S.  156,  7  Sup. 
Ct.  147,  30  L.  Ed.  396;  22  Ann.  Cas.  1045,  note.  Manifestly  the  era- 
sure of  the  name  "Goldsmith  Manufacturing  Company"  and  the  sub- 
stitution of  the  name  "Clyde  Steamship  Company"  was  a  material 
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alteration ;  it  was  not  the  mere  giving  of  the  real  name  of  the  party  in- 
tended, for  Whaley  and  Heyward  did  not  know  the  Steamship  Com- 
pany in  the  transaction. 

[2,3]  There  is,  however,  another  rule  as  well  established  as  that 
just  stated.  A  material  change  in  a  written  instrument  avoids  it 
against  one  party  only  when  it  is  made  by  the  other  party  or  with  his 
<:onsent,  and  a  change  made  by  a  stranger  (that  is,  one  who  has  no  legal 
interest  in  the  instrument)  without  autiiority  from  the  party  in  interest 
is  only  a  spoliation,  not  affecting  its  validity.  An  agent  of  a  party 
to  the  instrument  not  authorized  to  change  it  is  in  this  sense  a  stranger 
without  legal  interest,  and  a  change  made  by  such  agent  does  not 
destroy  the  paper,  but  leaves  it  a  valid  contract  binding  according  to 
its  original  form.  Flinn  &  Hart  v.  Brown,  6  S.  C.  229;  Equitable 
Mfg.  Co.  V.  Allen,  76  Vt.  22,  56  Atl.  87,  104  Am.  St.  Rep.  915 ;  Langen- 
berger  v.  Kroeger,  48  Cal.  147,  17  Am.  Rep.  418;  Burgess  v.  Blake 
(Ala.)  86  Am.  St.  Rep.  103,  note;  White  Sewing  Machine  Co.  v. 
Dakin,  86  Mich.  581,  49  N.  W.  583,  13  L.  R.  A.  313;  Gleason  v. 
Hamilton,  138  N.  Y.  353,  34  N.  E.  203,  21  L.  R.  A.  210;  Vander- 
ford  V.  Farmers'  &  M.  N.  Bank,  105  Md.  164,  66  Atl.  47,  10  L.  R. 
A.  (N.  S.)  129;  2  Corpus  Juris,  1336;  Kingan  &  Co.  v.  Silvers  et  al., 
13  Ind.  App.  80,  37  N.  E.  413 ;  Tulane  University  v.  O'Connor  et  al., 
192  Mass.  428,  78  N.  E.  494.  The  alteration  of  the  agent  does  not 
destroy  the  instrument,  even  when  the  other  contracting  party  makes 
the  obligation  to  the  agent  in  his  own  name  supposing  him  to  be  the 
principal.  In  that  case,  in  the  absence  of  fraudulent  concealment  on 
his  part,  the  principal,  being  the  real  party  in  interest,  has  the  right 
to  enforce  the  contract  in  its  original  form  upon  proof  that  the  nominal 
payee  or  obligee  was  his  agent. 

In  Hunt  V.  Gray,  35  N.  J.  Law,  227,  10  Am.  Rep.  232,  John  T.  Hunt 
sold  a  horse  for  George  Hunt  and  took  the  note  of  the  purchaser  to 
himself  as  payee  without  disclosing  his  agency.  He  altered  the  note 
without  the  consent  of  George  Hunt.  In  holding  that  the  alteration 
did  not  annul  the  paper.  Chief  Justice  Beasley  said : 

**Tlie  alteration  of  this  note  was  not  the  act  of  the  plaintiff,  because  the  per- 
son who  made  it  was  not  his  agent  for  that  purpose.  These  were  the  facts: 
John  T.  Hunt  was  the  agent  who  sold  the  plaintifTs  horse  for  him ;  in  that 
transaction  he  took  ♦  ♦  ♦  it  to  the  bank  and  had  it  discounted,  the  pro- 
ceeds going  to  the  plaintiff.  From  these  circumstances  an  authority  to  alter 
this  note  cannot  be  inferred.  It  was  not  an  act  that  properly  appertained  to 
the  transacticm  to  which  the  agency  related.  It  could  not  have  been  within 
the  contemplation  of  either  the  principal  or  the  agent,  at  the  time  of  the  cre- 
ation of  the  agency.  Consequently,  the  act  must  be  regarded  as  though  done 
by  a  stranger,  without  the  concurrence,  express  or  implied,  of  the  plaintiff." 

The  rule  is  thus  well  stated  in  Spreng  v.  Juni,  109  Minn.  85,  122 
N.  W.  1015,  18  Ann.  Cas.  222: 

**The  owner  of  a  promissory  note,  in  which  a  third  party  is  named  as  payee, 
may  maintain  an  action  upon  it,  without  indorsement,  upon  proof  of  such 
ownership  by  evidence  other  than  the  note.  Oassidy  v.  Faribault  First  Na- 
tional Bank,  30  Minn.  86,  14  N.  W.  363.  Again,  a  change  in  a  written  con- 
tract by  a  stranger  thereto  is  not  an  alteration,  but  a  spoliation,  which  does 
not  avoid  it,  and  the  obligee  may  enforce  it  in  its  original  form,  as  if  no 
diange  had  been  made.    If  the  cliange  is  made  by  an  agent  having  no  author- 
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Ity  wlilch  includes  the  making  <^  snch  change,  it  does  not  avoid  th^  contract^ 
unless  ratified  by  the  prindpaL  3  Page  on  Ck>ntracts,  1514,  1515;  Ames  7. 
Brown,  22  Min^L  257." 

The  reason  of  the  rule  that  a  change  made  by  an  agent,  who  had 
authority  to  take  the  paper,  but  not  to  alter  it,  does  not  destroy  it,  is 
well  illustrated  by  the  case  now  under  consideration.  To  reduce  the 
matter  to  its  simplest  form,  let  it  be  assumed  that  the  goods  are  still 
in  the  possession  of  Boyce's  Wharf.  The  Steamship  Company  owned 
the  goods.  The  agency  of  Goldsmith  Company  was  limited  to  the 
storage  and  taking  the  receipts.  The  receipts  in  whatever  form  taken, 
being  for  the  goods  of  the  Steamship  Cc«npany  were  also  the  prop- 
erty of  the  Steamship  Company,  and  it  could  recover  upon  them  upon 
proof  that  the  Goldsmith  Company  was  their  agent  in  storing  the  goods 
and  taking  the  receipts.  Would  the  fact  that  the  Goldsmith  Company 
altered  the  receipts  without  authority  from  the  Steamship  Company 
make  them  of  no  effect  ?  It  seems  plain  on  principle  and  under  the 
authorities  cited  that  the  question  must  receive  a  negative  answer. 
The  authority  of  an  agent  to  destroy  by  alteration  a  paper  taken  on 
behalf  of  his  principal  is  not  to  be  presumed,  and  there  was  no  evi- 
dence of  authority  to  alter.  On  the  contrary,  the  fact  was  that  the 
Steamship  Company  took  the  receipts  without  knowledge  of  an  altera- 
tion after  delivery,  supposing  that  its  own  name  had  been  inserted  be- 
fore delivery  of  the  receipts. 

Under  the  circumstances  we  cannot  resist  the  conclusion  that  the 
unauthorized  change  made  in  the  receipts  by  the  agent  was  a  mere 
spoliation ;  that  they  were  valid  instruments  in  the  hands  of  the  Clyde 
Steamship  Company,  and  the  Steamship  Company  would  be  entitled 
to  recover  on  them  upon  proof  of  the  agency  of  the  Goldsmith  Com- 
pany if  the  goods  were  still  in  the  hands  of  the  warehousemen. 

[4]  This  brings  us  to  the  question  whether  the  warehousemen  are 
protected  from  the  plaintiff's  claim  by  delivery  to  the  Goldsmith  Com- 
pany, because  they  had  received  the  goods  from  the  Goldsmith  Com- 
pany and  delivered  them  to  that  company  without  notice  of  the  Steam- 
ship Company's  interest.  We  express  no  opinion  as  to  what  would  be 
the  rights  of  the  parties  under  the  common  law  or  the  rules  of  equity, 
because  the  question  is  answered  by  the  statutes  of  South  Carolina 
in  force  at  the  date  of  these  transactions. 

Section  1719,  Code  of  1902,  prohibits  warehousemen  from  trans- 
ferring or  removing  beyond  their  control  goods  held  on  storage  for 
which  a  receipt  has  been  given  without  the  written  assent  of  the  per- 
son or  persons  holding  such  receipt. 

Section  1720  provides  that  warehouse  receipts — 

"may  be  transferred  by  indorsement  and  delivery  thereof,  to  the  pnrdiaser  at 
pledgee,  signed  by  the  person  to  whom  the  receipt  was  originally  given,  or  by 
an  endorsee  of  such  receipt ;  and  any  person  to  whom  the  same  may  be  so 
transferred  shall  be  deemed  and  taken  to  be  the  owner  of  the  goods,  wares 
and  merchandise  therein  specified,  so  far  as  to  give  validity  to  any  i^edge,  lien 
or  transfer  made  or  created  by  such  person  or  persons;  but  no  pr<H)erty  shall 
be  dellTered  except  on  surrender  and  cancellation  of  said  original  receipt  or 
the  endorsement  of  such  delivery  thereon  in  case  of  partial  delivery.  The  as- 
signment of  warehouse  receipts  which  shall  have  the  words  'Not  NegotlaUe* 
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plainly  written  or  stamped  on  the  face  thereof  shall  not  be  effective  until  re- 
corded on  the  books  of  the  warehousem^i  issuing  them." 

Section  1721  provides: 

"So  much  of  the  preceding  sections  1719  and  1720  as  forbids  the  delivery  of 
property  except  on  surrender  and  cancellation  of  the  original  receipt  or  the 
endorsement  of  such  delivery  thereon,  in  the  case  of  partial  delivery,  shall  not 
apply  to  property  replevied  or  removed  by  operation  of  law." 

Other  sections  of  the  statute  make  the  delivery  of  goods  by  a  ware- 
houseman without  surrender  or  cancellation  of  the  receipts  a  criminal 
oflfense,  and  give  a  right  of  action  against  the  warehouseman  in  favor 
of  any  person  sustaining  damages  either  immediate  or  consequential 
by  reason  of  such  violation  of  the  statute. 

The  provision  of  the  statute  that  goods  in  storage  should  not  be  de- 
livered except  on  surrender  and  cancellation  of  the  receipt,  or  indorse- 
ment thereon  in  case  of  partial  delivery,  was  as  much  a  part  of  the  con- 
tract as  if  it  had  been  written  in  the  receipts  by  the  warehousemen. 
Hence  the  Steamship  Company,  which  rightfully  acquired  and  held  the 
receipts  as  its  own  property,  was  authorized  to  rely  on  this  provisicm 
of  the  law  as  a  part  of  the  contract.  Indeed  we  cannot  doubt  that  one 
of  the  purposes  of  the  law  was  to  meet  just  such  conditions  as  have 
here  arisen.  Business  men  as  a  rule  must  deliver  their  goods  to  ware- 
housemen through  agents.  But  the  owner  is  in  a  degree  protected 
against  fraud  and  mistake  of  his  agent  in  having  the  receipt  made  out 
in  his  own  name,  by  the  statute  which  forbids  the  warehousemen  to 
deliver  the  goods  to  the  depositor  or  any  other  person  without  the 
production  of  the  receipt  and  due  entry  of  the  delivery.  If  he  de- 
livers without  the  production  of  the  receipt  it  is  at  his  own  risk. 
The  statute  is  also  a  beneficent  protection  to  the  warehouseman  against 
claimants  who  do  not  present  the  receipts. 

Even  as  to  bills  of  lading  which  do  not  fall  imder  the  statutes  above 
cited.  Chief  Justice  Mclver  said  for  the  Court  in  National  Bank  of 
Chester  v.  Atlanta  &  Charlotte  Air  Line  Railway  Company,  25  S.  C. 
224: 

"It  is  true  that  a  carrier  may  safely  deliver  goods  intrusted  to  him  for 
transportation  to  the  person  rightfully  entitled  to  receive  than,  even  without 
the  production  of  the  bill  of  lading,  but  in  sudi  a  case  he  takes  upon  himself 
the  burden  of  showing  that  the  delivery  was  to  the  proper  person,  and  this 
he  must  show  as  a  matter  of  defense ;  tor  when  it  is  once  shown  that  he  has 
delivered  the  goods  to  one  not  holding  the  bill  of  lading,  a  prima  facie  case  is 
made  out  against  him,  which  can  only  be  rebutted  by  showing  that  although 
he  made  the  delivery  without  the  production  of  the  bill  of  lading,  yet  he  has 
in  fact  delivered  to  the  very  person  who,  according  to  the  terms  of  the  biU  of 
lading,  was  entitled  to  receive  the  goods.  In  other  words,  the  biU  of  lading  in 
his  contract  by  which  he  agrees  to  deliver  the  goods  entrusted  to  him  for  trans- 
portation to  the  person  named  therein  or  to  his  order ;  and  if  he  delivers  them 
to  any  one  else  and  loss  ensues  to  the  person  oititled  to  recdve  the  goods,  he 
becomes  liable.** 

The  Supreme  Court  of  the  United  States  has  laid  down  the  rule  as 
to  warehouse  receipts  that  the  obligation  of  the  warehouseman  is 
"not  to  deliver  without  a  surrender  of  the  receipts."  "The  duty  of 
the  warehouseman  is  performed  when  he  gets  the  property  into  his 
own  possession  before  he  issues  the  receipt,  and  transfers  that  posses- 
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sion  when  demanded  to  the  lawful  holder  of  the  receipt/'  Insurance 
Co.  V.  Kig^r,  103  U.  S.  352,  26  L.  Ed  433.  Under  a  statute  prohibit- 
ing a  warehouseman  from  transferring  or  removing  beyond  his  im- 
mediate control  goods  for  which  a  receipt  has  been  given  without  the 
written  consent  of  the  holder  and  the  production  of  the  receipt,  the 
Court  of  Appeals  of  Kentucky  held  that  no  one  could  obtain  the  prop- 
erty except  the  holder  of  the  receipt  and  that  the  warehouseman  could 
assert  no  claim  or  set-ofF  against  the  holder  unless  the  receipt  shows 
such  right  to  exist.    Cochran  v.  Ripy,  13  Bush,  495. 

It  is  regrettable  that  the  loss  must  fall  on  the  warehousemen  who 
delivered  the  goods  in  good  faith  to  the  person  who  deposited  them 
and  to  whom  they  issued  the  receipts.  But  the  conclusion  cannot 
be  escaped  that  the  loss  was  due  to  the  violation  by  the  warehousemen 
of  an  express  provision  of  the  statute  upon  the  observance  of  which 
the  Steamship  Company  as  the  lawful  holder  of  the  receipts  had  a 
right  to  rely  for  its  protection. 

Reversed. 


(231  Fed.  82) 

SHUMPERT  V.  NATIONAL  STATE  BANK  OF  COLUMBIA  et  aL 

In  re  LION  FURNITURE  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  2,  1916.) 

No.  1389. 

1.  Corporations    ^=»477(1)  —  Mortgages  —  Consideration  —  Mortgagiss    to 

Stockholders. 

A  corporation  and  its  sole  stockholders  conveyed  all  of  its  assets  to  A. 
and  W.,  who  indorsed  on  the  conveyance  a  transfer  of  the  assets  to  the 
corporation.  The  stockholders  also  transferred  the  stock  to  A.  and  W., 
and  new  certificates  were  issued  in  their  names  and  assi|?ned  to  the  former 
stockholders  as  security.  A.  and  W.  paid  the  former  stockholders  $7,000 
in  cash,  and  they  and  the  corporation  made  notes  for  $22,500,  to  secure 
which  a  chattel  mortgage  was  executed  by  the  corporation.  The  corpora- 
tion was  indebted  to  a  bank,  and  the  former  stockholders  made  a  new 
note  to  the  bank,  and  assigned  the  notes  and  mortgage  and  stock  cer- 
tificates as  security.  Payments  were  subsequently  made  on  the  notes  and 
mortgage,  part  of  which  were  paid  to  the  bank,  and  part,  with  the  permis- 
sion of  the  bank,  to  the  former  stockholders.  Held,  that  the  transaction 
was  in  effect  a  sale  by  the  stockholders  of  their  interest  in  the  corpora- 
tion and  a  mortgage  by  the  corporation  of  its  assets  to  provide  for  pay- 
ment of  its  debts,  and  payment  to  the  former  stockholders  of  the  agreed 
value  of  their  interest  and  the  mortgage  was  good  as  security  in  the  hands 
of  the  bank  to  the  extent  of  the  balance  due  on  its  debt,  since,  when  the 
former  stockholders  took  up  the  corporation's  note,  substituting  their 
own,  they  became  creditors  of  the  corporation,  and  the  mortgage  to  the 
extent  of  the  debt  was  good  in  their  hands,  or  the  hands  of  their  assignee. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Out.  Dig.  H  1859,  1865- 
1868;    Dec.  Dig.  «=»477(1).] 

2.  Corporations  ^=5>478— Mortgages— Validity— Estoppel. 

The  consent  or  permission  of  the  bank  to  the  payment  of  money  by  the 
corporaticMi  to  the  former  stockholders  in  no  way  affected  the  bank's 
rights,  as  it  was  under  no  duty  to  subsequent  creditors  to  enforce  payment 
of  its  security,  and  had  no  authority  to  prohibit  the  corporation  from  pay- 
ing money  to  the  former  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  (  J871;  Dea 
Dig.  <gs>478.3 
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8.  Corporations    ^=990(1)  —  Iitokbtkdnbss  ~  Assumino    Dkbts    of    Stock- 
holders. 

As  a  general  rule  a  corporation  cannot  legally  bind  Itself  to  pay  the 
purchase  price  of  stock  sold  by  a  stockholder  to  a  third  person,  and  this 
principle  is  embraced  in  the  inhibition  of  Const  S.  C.  art.  9,  S  10,  and 
Civ.  Code  1912,  §  2889,  against  the  issuance  of  stocks  or  bonds  save  for 
labor,  money,  or  property,  and  against  all  fictitious  increase  of  stocks  or 
indebtedness. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  (  444;  Dec 
Dig.  <©=»99(1).] 

4.  Corporations    ^=»99(1)  —  Indebtedness  —  Assuming    Debts    of    Stock- 

holders. 

Other  stockholders  and  existing  creditors,  unless  they  have  waived  the 
rule  or  estopped  themselves  from  asserting  it,  are  always  entitled  to  the 
protection  of  the  rule  that  a  corporation  cannot  bind  itself  to  pay  the  pur- 
chase money  of  stodt  sold  by  a  stockholder  to  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  444;  Dec. 
Dig.  «&=>99(1).] 

5.  Corporations   ^=»477(3)  —  Indebtedness  —  Assuming    Debts   or   Stock- 

holders. 

As  stockholders  are  the  equitable  owners  of  corporate  property  when 
outstanding  debts  have  been  paid,  and  can  by  merely  formal  legal  pro- 
ceedings sell  the  property,  transfer  the  legal  title  and  divide  the  proceeds 
of  the  sale,  they  may  in  equity  bind  the  corporation  by  a  sale  or  mortgage 
for  their  own  benefit  as  individuals  as  against  themselves  and  all  others 
subsequently  becoming  creditors  or  stockholders,  with  full  notice  of  the 
conveyance  or  mortgage  and  the  purpose  for  which  it  was  given. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  S  1858;  Dec. 
Dig.  «=»477(3).] 

6.  Corporations    ^=»542(3)  —  Indebtedness  — Assuming    Debts   of    Stock- 

holders. 

Subsequent  creditors  of  a  corporation  may  attack  a  mortgage  executed 
by  a  corporation  to  secure  a  stodtholder  for  the  purchase  money  of  his 
stock,  unless  he  has  notice  by  record  or  otherwise,  not  only  of  the  existence 
of  the  mortgage,  but  of  the  purpose  for  which  it  was  given,  as  the  law 
authorizes  those  dealing  with  a  corporation  to  assume  that  the  corporate 
assets  are  kept  for  corporate  purposes,  and  that  the  proceeds  of  a  cor- 
porate mortgage  have  been  paid  into  the  treasury  of  the  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  (  2156;  Dec. 
Dig.  «=»542(3).] 

7.  Corporations    ^=»547(4)  —  Indebtedness  —  Assuming    Debts    or   Stock- 

holders. 

A  corporati<m  and  its  sole  stockholders  executed  a  Joint  bill  of  sale  of  all 
of  its  assets  for  a  recited  consideration  of  |:29,500  to  W.  and  A.,  who  indors- 
ed on  the  conveyance  a  transfer  of  the  assets  to  the  corporation.  The  stock- 
holders also  transferred  their  stock  to  W.  and  A.,  and  new  certificates 
were  issued  In  their  names  and  assigned  to  the  former  stockholders  as 
security.  A.  and  W.  paid  |7,000  of  the  consideration  in  cash,  and  they 
and  the  corporation  made  notes  for  $22,500,  secured  by  a  chattel  mortgage 
of  the  corporation,  attached  to  which  was  evidence  that  its  execution 
was  authorized  by  A.  and  W.  as  directors  and  sole  stodcholders.  The  bills 
of  sale  and  mortgage  were  duly  recorded.  Held,  that  subsequent  creditors 
were  put  on  notice  that  the  mortgage  was  executed  as  part  of  the  pur- 
chase  by  W.  and  A.  of  the  stock  in  the  corporation,  and  could  not  attack 
the  validity  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  2181 ;  Dec. 
Dig.  <8P=>547(4).] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charlestcm,  in  Bankruptcy;  Hen- 
ry A.  Middleton  Smith,  Judge. 

In  the  matter  of  the  Lion  Furniture  Company,  bankrupt  An  order 
of  the  referee,  denying  a  petition  of  J.  C.  Shumpert,  trustee,  to  set 
aside  notes  and  a  mortgage  in  favor  of  the  National  State  Bank  of 
Columbia  and  others,  was  approved  and  confirmed  by  the  District 
Court,  and  the  trustee  appeals.    Affirmed. 

Hunter  A.  Gibbes,  of  Columbia,  S.  C,  for  appellant. 
W.  M.  Shand,  of  Columbia,  S.  C.  (Shand,  Benet,  Shand  &  Mc- 
Gowan,  of  Columbia,  S.  C,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  Lion  Furniture  Company,  a  corpo- 
ration of  South  Carolina,  was  adjudicated  a  bankrupt  on  a  voluntary 
petition  March  18,  1915.  The  following  transactions  took  place  oa 
June  6,  1912: 

E.  G.  Cook  and  H.  K.  Cook,  sole  stockholders  of  the  company,  'and 
the  company  itself,  through  E.  G.  Cook  and  H.  K.  Cook,  its  officers, 
executed  to  Jules  N.  Winsten  and  M.  B.  Abrams  a  conveyance  of  all 
of  the  stock  in  trade  and  other  assets  of  the  corporaticwi.  The  con- 
sideration mentioned  in  the  conveyance  was  $29,500.  Indorsed  on  this 
paper  was  a  transfer  or  assignment,  signed  by  Winsten  and  Abrams,  of 
all  the  assets  back  to  the  corporation  for  "valuable"  consideration.  The 
Cooks  transferred  and  assigned  all  of  the  capital  stock  of  the  corpora- 
tion, of  the  par  value  of  $10,000,  to  Winsten  and  Abrams.  The  cer- 
tificates of  stock  were  canceled  and  new  certificates  issued  in  the  name 
of  Jules  N.  Winsten  and  M.  B.  Abrams,  and  these  new  certificates 
were  then  assigned  in  blank  to  the  Cooks.  Abrams  and  Winsten  paid 
to  E.  G.  Cook  and  H.  K.  Cook  $7,000  in  cash  as  part  consideration 
for  the  property  transferred  to  them;  and  they  and  the  corporation 
made  notes  for  the  remainder  of  the  purchase  price,  $22,500,  pa)rable 
to  the  Cooks.  A  chattel  mortgage  was  executed  by  the  corporation 
through  Winsten  and  Abrams,  its  officers,  and  Winsten  and  Abrams  as 
individuals  in  favor  of  the  Cooks  for  the  purpose  of  securing  the  pay- 
ment of  the  notes,  aggregating  $22,500.  The  mortgage  recites  that 
the  $22,500  is  a  debt  of  the  corporation.  It  purports  to  convey  all  of 
the  assets  of  the  corporation  as  security  for  the  notes.  Attached  to 
the  mortgage  is  evidence  of  the  fact  that  the  execution  of  it  was  au- 
thorized by  the  directors,  Abrams  and  Winsten,  and  by  Abrams  and 
Winsten,  the  sole  stockholders.  Both  the  conveyance  and  the  mort- 
gage were  duly  recorded  in  the  office  of  the  clerk  of  court  for  Richland 
county.  When  these  papers  were  executed  the  corporation  was  in- 
debted to  the  National  State  Bank  of  Columbia  in  the  sum  of  $9,700, 
which  was  made  up  of  $6,700  old  indebtedness  of  the  company,  and 
$3,000  borrowed  to  aid  in  paying  oflf  mercantile  creditors  at  the  time 
of  the  transfer  to  Winsten  and  Abrams. 

Shortly  after  June  6,  1912,  the  Cooks  made  a  new  note  to  the  bank 
for  the  $9,700  and  assigned  to  the  bank  the  notes  and  mortgage  for 
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$22,500  and  certificates  for  the  entire  capital  stock  as  security.  The 
corporation's  notes  for  $9,700  were  then  canceled.  The  Cooks  used 
the  $7,000  paid  them  in  cash  in  paying  all  the  other  debts  of  the  cor- 
poration existing  on  June  6,  1912.  The  corporation  continued  in  busi- 
ness under  the  control  and  management  of  Winsten  and  Abrams,  the 
sole  directors  and  stockholders.  Between  June  6,  1912,  and  the  adju- 
dication in  bankruptcy  the  corporation  made  payments  out  of  its  as- 
sets on  the  notes  and  mortgage,  aggregating  $15,270.31.  With  the  per- 
mission of  the  bank,  part  of  this  money  was  paid  direct  to  the  Cooks ; 
the  balance  was  paid  to  the  bank  and  credited  on  the  note  of  the 
Cocrfcs  which  the  bank  held.  The  bank  continued  to  hold  as  security 
the  notes  and  mortgage  executed  by  the  corporation.  The  Cooks  now 
claim  that  there  is  owing  by  the  corporation  on  the  notes  and  mort- 
gage the  sum  of  $9,856.  The  amount  due  the  bank  on  the  note  of 
the  Cooks  secured  by  the  assignment  of  the  notes  and  mortgage  of 
the  corporation  is  $5,774.82.  The  assets  of  the  corporation  arising 
from  a  sale  made  under  the  order  of  the  court  amount  to  a  little  over 
$8,304.  This  money  is  held  by  the  trustee  pending  the  determination 
of  the  question  as  to  the  validity  of  the  mortgage  and  notes. 

[  1  ]  The  transaction  was  in  effect  a  sale  by  the  stockholders  of  their 
interest  in  the  corporation,  represented  by  their  stock,  and  a  mortgage 
by  the  corporation  of  its  assets  to  provide  for  (1)  the  payment  of  the 
corporate  debts,  and  (2)  the  payment  to  the  outgoing  stockholders  of 
the  agreed  value  of  their  interest  in  the  corporate  assets  after  the 
payment  of  the  debts.  It  seems  clear  that  the  mortgage  of  the  corpo- 
ration was  valid  in  the  hands  of  the  Cooks  and  in  the  hands  of  the 
bank,  their  assignee,  to  the  extent  of  the  balance  due  on  the  debt  to  the 
bank.  That  debt  was  admittedly  a  debt  of  the  corporation ;  and  when 
the  Cooks  took  it  up  by  substituting  their  own  notes  in  consideration  of 
the  note  and  mortgage  given  to  them  by  the  Furniture  Company,  they 
became  creditors  of  the  corporation  and  were  entitled  to  hold  the 
mortgage  executed  to  them  at  least  to  the  extent  of  the  debt  of  the 
corporation  which  they  had  settled  with  the  bank.  This  being  so,  it 
is  evident  that  the  mortgage  was  good  as  a  security  in  the  hands  of  the 
bank,  the  assignee  of  the  Cooks,  to  the  extent  of  the  balance  due  on 
its  debt,  which  the  Cooks  had  settled  by  a  substitution  of  their  own 
notes  with  the  Furniture  Company's  mortgage  as  security. 

[2]  We  do  not  see  that  the  consent  or  permission  of  the  bank  to  the 
payment  of  money  by  the  corporation  to  the  Cooks,  who  claimed  the 
corporate  notes  subject  to  the  security  of  the  bank's  debt,  could  affect 
the  bank's  rights.  The  bank  was  not  in  control  of  the  Furniture  Com- 
pany; and  it  was  under  no  duty  to  subsequent  creditors  to  enforce 
the  payment  of  its  security.  It  had  no  authority  to  prohibit  the  cor- 
poration from  paying  money  to  the  Cooks.  No  legal  detriment  can 
be  allowed  to  result  to  the  bank  from  not  objecting  to  that  which  it 
had  no  power  to  prevent.  It  had  a  right  to  hold  its  security  without 
enforcement  as  long  as  it  saw  fit.  The  mortgage  therefore  is  good  in 
the  hands  of  the  bariic  as  security  for  its  debt. 

After  the  payment  of  the  balance  due  the  bank,  there  will  be  a  sur- 
plus in  the  haiids  of  the  trustee;  and  the  question  of  difficulty  is 
145C.C.A.— 18 
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whether  this  should  be  paid  to  the  Cooks,  as  holders  of  the  remainder 
of  the  mortgage  debt,  or  be  distributed  among  the  creditors  generally. 
[3-5]  The  Constitution  of  South  Carolina  provides: 

*'Stock  or  bonds  shall  not  l>e  issued  by  any  corporation  save  for  labor  done, 
or  money  or  property  actually  received  or  subscribed;  and  all  fictitious  in- 
crease of  stodi  or  indebtedness  shall  be  void."    Section  10,  article  9. 

The  statute  law  of  the  state  contains  the  same  provision  with  slight 
verbal  variances.    Code  of  1912,  §  2889. 

It  is  elementary  that  the  legal  title  to  corporate  property  is 
in  the  corporation,  and  not  its  stockholders,  and  that  as  a  gen- 
eral rule  a  corporation  cannot  legally  bind  itself  to  pay  the  pur- 
chase mioney  of  stock  sold  by  a  stockholder  to  a  third  person. 
This  principle  is  embraced  in  the  Constitution  and  statutory  in- 
hibition above  quoted.  The  application  of  the  principle  depends, 
however,  upon  the  position  of  those  who  invoke  it.  Other  stockhold- 
ers and  existing  creditors  are  always  entitled  to  the  protection  of  the 
rule  unless  they  have  waived  it  or  estopped  themselves  from  asserting 
it.  But  when  all  outstanding  debts  have  been  paid,  the  stockholders 
are  the  equitable  owners  of  the  corporate  property.  They  could  by 
merely  formal  legal  proceedings  sell  the  property,  transfer  the  legal 
title,  and  divide  the  proceeds  of  the  sale;  and  it  seems  to  follow  that 
they  may  in  equity  bind  the  corporation  by  a  sale  or  a  mortgage  for 
their  own. benefit  as  individuals  as  against  themselves  and  all  others 
who  subsequently  become  creditors  or  stockholders  with  full  notice 
of  the  conveyance  or  mortgage  and  the  purpose  for  which  it  was  given. 
This  is  the  conclusion  of  the  courts  of  Maryland  and  Alabama  in  well- 
considered  opinions.  Swift  v.  Smith,  65  Md.  428,  5  Atl.  534,  57  Am. 
Rep.  336;  First  National  Bank  of  Gadsen  v.  Winchester,  119  Ala. 
168,  24  South.  351,  72  Am.  St.  Rep.  904. 

[6]  Nevertheless  subsequent  creditors  may  invoke  the  protection 
of  the  general  principle  that  a  mortgage  executed  by  a  corporation  to 
secure  a  stockholder  for  the  purchase  money  of  his  stock,  unless  as 
a  subsequent  creditor  he  has  notice  by  record  or  otherwise,  not  CHily 
of  the  existence  of  the  mortgage,  but  of  the  purpose  for  which  it  was 
given.  Notice  of  a  mortgage  is  not  notice  that  the  proceeds  have  been 
applied  to  other  than  corporate  purposes.  On  the  contrary,  the  law 
authorizes  all  who  deal  with  a  corporation  to  assume  that  all  of  the 
corporate  assets  are  kept  for  corporate  purposes;  that  the  proceeds 
of  a  corporate  mortgage  have  been  paid  into  the  treasury  of  the  corpo- 
ration. If  the  proceeds  have  not  been  paid  to  the  corporation  by  the 
mortgagee,  but  diverted  to  other  purposes,  then  it  follows  that  the 
mortgage  in  the  hands  of  the  mortgagee  cannot  be  enforced  as  against 
a  subsequent  creditor  without  notice  of  the  diversion  of  the  proceeds 
of  the  mortgage.  In  a  case  like  this  the  Circuit  Court  of  Appeals  of 
the  Seventh  Circuit  thus  well  states  the  principle: 

''But  it  is  said  that  the  creditors  represented  by  the  trustee  in  this  case  had 
knowledge  of  the  existence  of  the  mortgage,  and  must  therefore  have  extended 
their  credit  with  notice  of  the  facts.  The  contention  clearly  embodies  a  non 
sequitur.  Knowledge  of  the  presence  <m  the  records  of  the  mortgage  does  not 
imply  notice  that  out  of  the  capital  or  assets  of  the  corporation  the  share- 
holders were  paying  their  individual  debts.    The  mortgage  on  file,  so  far  as 


Digitized  by  VjOOQIC 


IN  BB  SOUTHERN   ARIZONA  SMELTING  CO.  275 

the  creditors  knew,  may  have  been  executed  for  corporate  purposes,  Its  avails 
remaining  somewhere  among  corporate  assets."  In  re  Haas,  131  Fed.  232, 
65  C.  C.  A.  218. 

[7]  The  joint  bill  of  sale  of  the  Lion  Furniture  Company  and  the 
Cooks,  as  Its  only  shareholders,  to  Abrams  and  Winsten  for  $29,500, 
the  bill  of  sale  of  Abrams  and  Winsten  back  to  the  Lion  Furniture 
Company,  and  the  mortgage  from  the  Lion  Furniture  Company  and 
Abrams  and  Winsten  to  the  Cooks  to  secure  52  notes,  aggregating 
$22,500  were  sufficient  on  their  face,  when  taken  together,  to  put  the 
public  on  notice  of  the  nature  of  the  transaction.  As  we  have  endeav- 
ored to  show,  those  who  credited  the  company  with  this  notice  of  the 
mortgage  and  the  purpose  for  which  it  was  given  are  not  in  a  position 
to  attack  its  validity. 

Affirmed. 


(231  Fed.  87) 

In  re  SOUTHERN  ARIZONA  SMELTING  CO.* 

MARTIN  V.   FREEMAN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  20,  1916.) 

No.  2697. 

1.  Bankbuptcy    ^=:>51 — ^Adjudication — ^Voluntary    Bankbuptcy — "Bank- 

rupt"— "Person." 

Bankruptcy  Act  July  1, 1898,  c.  541,  §  1  (1),  30  Stat.  544  (Comp.  St  1913, 
I  9585),  defines  a  "person"  against  whom  a  petition  has  been  filed  as  in- 
cluding a  person  who  has  filed  a  voluntary  petition,  and  declares  (4)  that 
the  term  "bankrupt"  shall  include  a  person  against  whom  an  involun- 
tary petition  has  been  filed  or  who  has  filed  a  voluntary  petition  or  who 
has  been  adjudged  a  bankrupt,  and  (19)  that  the  term  "persons"  shall 
include  corporations.  Section  3  (5)  declares  that  for  one  to  admit  in 
writing  his  Inability  to  pay  his  debts  and  willingness  to  be  adjudged  a 
bankrupt  constitutes  an  act  of  bankruptcy.  A  corporation  filed  a  volun- 
tary i)etition  in  bankruptcy  reciting  its  inability  to  pay  its  indebtedness 
and  that  it  had  exhausted  its  ability  to  borrow  money  to  procure  funds  for 
the  care  and  preservation  of  its  property  and  declared  its  willingness  to 
be  adjudged  a  bankrupt  and  surrender  its  property  for  the  benefit  of  credi- 
tors. Held  that,  as  the  filing  of  the  petition  constituted  an  act  of  bank- 
ruptcy, a  creditor  could  not  though  a  question  of  Jurisdiction  may  be 
always  Inquired  into,  attack  an  adjudication  of  bankruptcy  on  the  ground 
that  the  corporation  was  not  actually  insolvent;  for,  unless  a  dismissal 
of  the  petition  is  sought,  the  averments  of  insolvency  are  not  issuable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  49;  Dec. 
Dig.  «©=»51. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Bankrupt,  Person.] 

2.  Bankruptcy  ^=»51 — ^Adjudication — Tdce  for  Making. 

Under  Bankruptcy  Act,  S  69a  (section  9643),  declaring  that  any  qualified 
person  may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt,  the  court 
may,  immediately  upon  the  filing  of  a  voluntary  petition,  adjudicate 
the  petitioner  a  bankrupt. 

CEd.  Note. — For  other  cases^  see  Bankruptcy,  Ont  Dig.  §  49;  Dec 
Dig.  «=»51.] 

8.  Bankruptcy  «=»2(X)(3) — Liens— Voluntary  Bankruptcy. 

Where,  within  four  months  after  the  property  of  a  corporation  was  at- 
tached, it  was  adjudged  a  bankrupt  on  its  voluntary  petition,  the  lien  of 

«=»For  other  casM  Me  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
•  Rehearing  denied  May  8. 1918. 
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the  attaehin?  creditors  Is  vacated ;  Bankruptcy  Act,  |  67f  (section  9651), 
declaring  that  all  levies,  Judgments,  or  attachments  obtained  against  an 
insolvent  at  any  time  within  four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  shall  be  null  and  void. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  296-300; 
Dec.  Dig.  <S=>200(3).] 

4.  Bankruptcy  ^=>19{> — ^Actions — Evidence. 

Where  an  attachment  lien  was  rendered  ineffective  as  an  incumbrance 
on  adjudication  of  bankruptcy,  inquiry  as  to  the  bankrupt's  insolvency  at 
the  time  the  attachment  was  levied  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dea  Dig.  ^=s>199.] 

Petition  to  Revise  in  Matter  of  Law  an  Order  of  the  District  Court 
of  the  United  States  for  the  District  of  Arizona;  Wm.  H.  Sawtelle, 
Judge. 

In  the  matter  of  the  bankruptcy  of  the  Southern  Arizona  Smelting 
Company,  a  corporation.  Petition  by  M.  P.  Freeman,  as  trustee  of 
the  estate  of  the  bankrupt,  against  John  H.  Martin,  as  trustee  of  the  es- 
tate of  the  Imperial  Copper  Company,  a  corporation,  bankrupt.  There 
was  an  order  in  favor  of  petitioner,  and  John  H.  Martin  petitions  for 
revision.    Order  affirmed. 

Francis  M.  Hartman  and  Edwin  F.  Jones,  both  of  Tucson,  Ariz., 
for  petitioner. 

Ellinwood  &  Ross,  of  Bisbee,  Ariz.,  and  Selim  M.  Franklin,  of 
Tucson,  Ariz.,  for  respondent. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  John  H.  Martin,  as  trustee  in  bankruptcy 
of  the  Imperial  Copper  Company,  a  corporation,  bankrupt,  asks  re- 
view of  an  order  of  the  District  Court  for  the  District  of  Arizona 
made  in  the  matter  of  the  Southern  Arizona  Smelting  Company,  a 
corporation,  bankrupt. 

The  Imperial  Copper  Company  was  adjudged  a  bankrupt  upon  an 
involuntary  petition  on  July  25,  1911.  Upon  August  21,  1911,  M. 
P.  Freeman  was  elected  trustee  in  bankruptcy  of  the  Imperial  Cop- 
per Company;  but  about  July  2,  1914,  he  resigned,  and  Martin,  the 
petitioner  herein,  was  elected  to  succeed  him.  When  the  Imperial 
Copper  Company  was  adjudged  a  bankrupt,  it  was  a  creditor  of  the 
Southern  Arizona  Smelting  Company  in  the  sum  of  $28,887.71.  On 
January  23, 1912,  Freeman,  as  trustee  of  the  copper  company,  brought 
action  in  the  territorial  court  in  Arizona  against  the  Southern  Arizona 
Smelting  Company  to  recover  upon  this  debt.  About  June  17,  1914, 
upon  application  of  certain  creditors  of  the  copper  company,  the  Dis- 
trict Court  directed  that  the  trustee  should  cause  an  attachment  to 
issue  in  the  action  then  pending  before  it,  and  that  a  levy  should  be 
made  upon  the  property  of  the  smelting  company.  Thereafter,  on 
September  29,  1914,  and  within  four  months  of  the  date  of  the  levy 
of  the  attachment  referred  to,  the  Southern  Arizona  Smelting  Com- 
pany filed  its  voluntary  petition  in  bankruptcy  in  the  United  States 
District  Court  for  the  District  of  Arizona,  and  upon  the  same  day 
was  adjudicated  a  bankrupt;   and  on  October  31,  1914,  M.  P.  Free- 

^sz^For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digesu  ft  Indexes 
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man  was  elected  as  trustee  in  bankruptcy  of  the  smelting  company. 
Thereafter,  about  March  18,  1915,  Freeman  as  trustee  in  bankruptcy 
of  the  smelting  company  petitioned  the  United  States  District  Court 
for  an  order  to  show  cause,  directed  against  Martin  as  trustee  of  the 
Imperial  Copper  Company,  why  the  attachment  lien  heretofore  re- 
ferred to  should  not  be  held  to  be  null  and  void,  and  why  injunction 
should  not  issue  enjoining  Martin  as  trustee  from  further  prosecuting 
such  attachment  proceeding,  and  alleging  in  the  petition,  among  other 
things,  that  at  the  time  of  the  levy  of  the  writ  of  attachment  the 
Southern  Arizona  Smelting  Company  was,  and  at  all  times  since  had 
been,  insolvent.  Martin,  as  trustee  in  bankruptcy  of  the  Imperial 
Copper  Company,  answered  the  petition  of  Freeman  and  denied  that 
the  Arizona  Smelting  Company  was  insolvent  at  the  time  of  the 
levy  of  the  attachment  or  at  the  time  of  the  filing  of  the  voluntary 
petition  in  bankruptcy  by  the  smelting  company,  or  at  any  time,  and 
alleged,  among  other  things,  that  at  the  time  of  the  levy  of  the  writ 
of  attachment  and  of  the  filing  of  the  voluntary  petition  in  bank- 
ruptcy and  at  all  times  the  smelting  company  was  solvent  with  ample 
property  to  pay  its  debts ;  that  many  of  the  alleged  debts  due  by  the 
Arizona  Smelting  Company  were  not  legal  and  could  not  be  proved 
or  allowed  in  the  bankruptcy  proceedings.  He  prayed  that  the  court 
would  hear  evidence  upon  the  question  of  the  insolvency  of  the  Ari- 
zona Smelting  Company  at  the  time  of  the  levy  of  the  attachment  and 
of  the  filing  of  the  petition  in  voluntary  bankruptcy.  The  court  ruled 
that  the  attachment  was  null,  and  that  the  property  affected  thereby 
should  be  released,  and  restrained  Martin  as  trustee  of  the  Imperial 
Copper  Company,  bankrupt,  from  prosecuting  the  action  to  recover 
the  debt  in  the  state  court. 

[  1  ]  The  substance  of  the  assignments  of  error  is :  That  the  court 
ought  not  to  have  held  that  the  adjudication  of  bankruptcy  of  the 
Arizona  Smelting  Company  upon  the  voluntary  petition  filed  by  it 
within  four  months  of  the  levy  of  the  writ  of  attachment  dissolved 
the  attachment  lien  without  regard  to  the  question  of  solvency  or  in- 
solvency at  the  time  of  the  levy  of  the  attachment  or  at  the  time  the 
adjudication  in  bankruptcy  was  made. 

Petitioner,  through  his  counsel,  concedes  that  if  an  involuntary  pe- 
tition in  bankruptcy  had  been  filed  against  the  Arizona  Smelting 
Company  within  four  months  from  the  time  of  the  levy  of  the  writ  of 
attachment,  and  that  if  the  attaching  creditor,  the  trustee  of  the  Impe- 
rial Copper  Company,  had  not  appeared  in  the  bankruptcy  proceedings 
and  resisted  the  adjudication,  such  adjudication  would  have  been  res 
adjudicata  aofainst  petitioner  as  to  the  insolvency  of  the  smelting  com- 
pany. But  he  asks  the  court  to  distinguish  between  the  consequences 
of  such  a  concession  and  those  to  follow  in  this  case,  because,  here, 
the  bankruptcy  adjudication  was  had  upon  a  voluntary  petition,  with- 
out notice  to  petitioner  or  other  creditors. 

Section  1  of  the  Bankruptcy  Act  of  1898  explicitly  gives  us  the  def- 
initions of  words  and  phrases  used  in  the  act  which  control.  Among 
them  are  these: 

*•<!)  *A  person  against  whom  a  petition  has  been  filed*  shall  Include  a  per- 
son who  has  filed  a  voluntary  petition ;     ♦    ♦    ♦    (4)  'bankrupt*  shall  Include 
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a  person  against  whom  an  Involuntary  petition  •  •  •  has  been  filed,  or 
who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bankrupt; 
(19)  'persons'  shall  Include  corporations,  except  where  otherwise  specified." 

Section  3,  providing  what  shall  constitute  acts  of  bankruptcy,  in- 
cludes as  an  act  having : 

"(5)  Admitted  in  writing  his  inability  to  pay  his  debts  and  his  wlllingneas 
to  be  adjudged  a  bankrupt  on  that  ground." 

The  act  of  bankruptcy  upon  which  voluntary  bankruptcy  is  based 
is  the  written  admission  contained  in  the  petition  itself  that  the  pe- 
titioner is  unable  to  pay  its  debts  and  is  willing  to  be  adjudged  a  bank- 
rupt on  that  ground. 

The  averments  of  the  petition  establish  those  facts  so  far  as  a  de- 
cree of  bankruptcy  is  concerned,  and  the  corporation  has  committed 
an  act  of  bankruptcy  in  filing  the  petition.  These  facts  are  not  is- 
suable, nor  is  notice  necessary  unless  dismissal  is  sought.  Hanover 
National  Bank  v.  Moyses,  186  U.  S.  181,  22  Sup.  Ct.  857,  46  L.  Ed. 
1113.  In  that  case  Chief  Justice  Fuller  quoted  Judge  Lowell,  in  Re 
Fowler,  1  Low.  161,  Fed.  Cas.  No.  4,998,  holding  that  the  voluntary 
petitioner  might  be  in  fact  fraudulent  and  able  and  unwilling  to  pay 
his  debts,  but  that  the  law  "takes  him  at  his  word  and  makes  effectual 
provision,  not  only  by  civil  but  even  by  criminal  process  to  effectuate 
his  alleged  intent  of  giving  up  all  his  property."  Jurisdiction  may 
always  be  inquired  into,  but  adjudication  usually  follows  as  matter  of 
course  and  brings  the  bankrupt's  property  into  the  custody  of  the 
court;  it  is  only  after  adjudication  that  the  law  requires  that  notice 
be  given  by  publication  and  by  mail  of  the  first  meeting  of  creditors 
and  of  each  of  the  various  subsequent  steps  in  administration. 

The  petition  of  the  Arizona  Smelting  Company  to  be  adjudged 
a  bankrupt,  upon  which  adjudication  was  had,  sets  forth  in  full  the 
resolution  of  the  board  of  directors  reciting  that  their  company  was 
then  largely  indebted  and  wholly  unable  to  pay  any  of  its  indebted- 
ness, all  of  which  was  long  overdue,  that  it  was  involved  in  litigation 
and  without  funds  with  which  to  pay  the  necessary  expense  thereof, 
that  it  had  "exhausted  its  ability  to  borrow  money  to  procure  funds 
for  the  care  and  preservation  of  its  property,"  and  declared  that  it 
was  willing  to  be  adjudged  a  bankrupt  under  the  laws  of  the  United 
States,  and  to  surrender  all  of  its  property  for  the  benefit  of  its 
creditors. 

[2,  3]  We  regard  the  averments  of  the  petition  as  clearly  showing 
commercial  insolvency,  and  under  section  59a  of  the  Bankruptcy  Act 
the  court  had  authority  to  act  upon  the  petition  as  soon  as  it  was  filed 
and  to  make  the  adjudication.  In  re  Guanacevi  Tunnel  Co.,  201  Fed. 
317,  119  C.  C.  A.  554.  This  being  so,  what  was  the  eflfect  of  the  peti- 
tion and  adjudication  upon  the  lien  acquired  by  the  attachment  of  the 
property  of  the  smelting  company  within  four  months  prior  to  the 
filing  of  the  petition?  By  section  67f  of  the  Bankruptcy  Act  it  is 
provided  that  all  levies,  attachments  or  other  liens  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  with- 
in four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt, 
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and  the  property  affected  by  the  levy,  attachment,  or  other  lien  shall 
be  wholly  discharged  and  released  from  the  same  and  shall  pass  to 
the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court 
shall  order  that  the  right  under  such  levy  or  attachment  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate. 

The  Supreme  Court,  in  First  Nat.  Bank  v.  Staake,  202  U.  S.  141, 
26  Sup.  Ct.  580,  50  L.  Ed.  967,  holding  that  attachments  were  annulled 
by  the  filing  of  a  petition  in  bankruptcy  within  four  months  after  the 
attachments  were  levied,  said  that  to  what  extent  liens  obtained  by 
prior  judicial  proceedings  should  be  recognized  was  a  matter  wholly 
within  the  discretion  of  Congress.  That  was  not  a  voluntary  bank- 
ruptcy, but  in  giving  the  meaning  of  section  67  of  the  act  no  distinc- 
tions were  made  between  the  attitude  of  one  adjudged  a  bankrupt  in 
involuntary  proceedings  and  one  who  voluntarily  seeks  adjudication. 
We  think  there  should  be  none  when  it  is  kept  in  mind  that  it  was  ihe 
intention  of  Congress  to  prevent  creditors  of  a  bankrupt  from  gain- 
ing preferences  over  other  creditors  through  legal  proceedings  had 
within  four  months  prior  to  the  filing  of  the  petition.  As  held  by  the 
court  in  Re  Kenney,  105  Fed.  897,  45  C.  C.  A.  113,  the  property  of 
the  bankrupt  is  "safeguarded"  against  all  such  proceedings.  Metcalf  v. 
Barker,  187  U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  This  purpose 
might  often  not  be  carried  out  if  the  debtor  could  by  voluntary  pro- 
ceedings legalize  transactions  which  would  be  nullified  upon  invol- 
tmtary  proceedings.  Strong  confirmation  of  the  view  that  one  who 
has  filed  a  voluntary  petition  is  in  no  better  position  than  one  who 
is  declared  a  bankrupt  involuntarily  is  found  in  the  provisions  of  the 
first  section  of  the  act,  heretofore  quoted,  that "  'a  person  against  whom 
a  petition  has  been  filed'  shall  include  a  person  who  has  filed  a  volun- 
tary petition."  The  Court  of  Appeals  of  the  Seventh  Circuit,  in  Rich- 
ard's Case,  96  Fed.  935,  37  C,  C.  A.  634,  had  the  question  here  in- 
volved tmder  examination  and  construed  section  67f  as  applicable  to 
all  cases  where  a  voluntary  petition  is  filed  where  such  provisions  are 
pertinent.  Judge  Brown,  in  Re  Vaughan  (D.  C.)  97  Fed.  560,  also 
ruled  to  like  effect,  and  well  reasoned  that  the  relation  of  the  execution 
creditor  to  other  creditors,  to  the  bankrupt,  and  to  his  estate,  is  the 
same  where  levy  is  made  in  voluntary  as  in  involuntary  proceedings, 
and  that  the  preference  obtained  by  the  creditor  if  the  levy  is  not 
annulled  operates  to  the  harm  of  other  creditors  and  so  violates  the 
policy  of  the  act  just  as  much  in  the  one  instance  as  in  the  other. 

[4]  In  the  case  of  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  975, 
142  C.  C.  A.  433,  decided  since  the  cases  above  cited,  the  Court  of 
Appeals  of  the  Eighth  Circuit  has  held  that  as  the  statute  67f ,  supra, 
only  avoids  liens  obtained  against  an  insolvent,  the  insolvency  of 
the  person  at  the  time  the  lien  is  acquired  is  an  indispensable  condi- 
tion of  the  existence  and  of  the  exercise  of  the  power  to  avoid  in 
summary  proceedings  one  of  the  liens  specified.  That  was  a  case  of 
involuntary  bankruptcy.  However,  for  reasons  already  indicated,  un- 
der such  a  state  of  facts  as  is  here  presented  there  appears  to  be  no 
substantial  reason  for  construing  the  statute  as  distinguishing  between 
voluntary  and  involuntary  proceedings.    We  therefore  believe  that  by 
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filing  the  petition  and  by  the  adjudication  in  bankruptcy  the  lien  of 
the  attachment  levied  within  four  months  prior  to  the  adjudication 
upon  the  property  of  the  smelting  company  was  by  operation  of  law 
dissolved,  and  Jthat  the  rule  established  by  this  court  in  Cook  v.  Robin- 
son, 194  Fed.  785,  114  C.  C.  A.  505,  is  sound.  It  follows  that,  as  was 
there  held,  the  lien  being  ineffective  as  an  incumbrance  upon  the  prop- 
erty of  the  bankrupt,  inquiry  as  to  the  insolvency  of  the  bankrupt  at 
the  time  the  attachment  was  levied  was  wholly  irrelevant  and  imma- 
terial. Collier  on  Bankruptcy,  p.  96  et  seq. 
The  order  of  the  District  Court  is  affirmed. 


(231  Fed.  92) 

BROWN  et  aL  V.  FLETCHER. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    March  14,  1916.) 

No.  229. 

1.  Process  ^=»83 — Manner  of  Service — ^New  York  Statute. 

The  provision  of  Code  Civ.  Proc.  N.  Y.  §  2524,  requiring  the  mailing  of 
citations  from  the  Surrogate's  Court,  where  the  person  to  be  served  is  wiUi- 
out  the  state,  appUes  only  where  service  Is  made  by  pubUcatloQ,  and  not 
personally. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec.  Dig.  ^=»83.] 

2.  Courts  ^=>493(2) — Priority  or  Jurisdiction — Federal  and  State  Courw. 

A  federal  court  cannot  be  deprived  of  jurisdiction  of  a  suit  to  establish 
rights  against  a  testamentary  trustee  by  a  subsequent  decree  of  a  Surro- 
gate's Court  settling  the  accounts  of  the  trustee  and  directing  lilm  to  pay 
the  trust  fund  to  another  person,  in  which  proceeding  the  complainants  in 
the  suit,  while  made  parties,  did  not  appear. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont  Dig.  t  1347;  Dec.  Dig. 
«=>493(2).] 

3.  Equity  ^=s>94 — Parties — Suit  to  Enforce  Trust. 

To  a  suit  to  establish  a  claim  against  a  testamentary  trustee,  by  an 
assignee  of  the  beneficiary  who  repudiates  the  assignment,  such  beneficiary 
Is  an  Indispensable  party. 

[Ed.  Note.— For  other  cases,  see  Equity,  CJent  Dig.  §{  246,  252;  Dea 
Dig.  <@=>94.] 

4.  Appeal   and    Error   ^=»1201(7) — Reversal — Amendments — ^Bringing  in 

New  Parties. 

Where  a  District  Court  erroneously  held  on  demurrer  to  a  bill  that  a 
certain  person  was  not  a  necessary  party,  on  reversal  of  the  final  decree 
In  the  case  complainant  Is  entitled  to  amend  the  bill  by  mgklng  such  pei^ 
son  a  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |f  4677, 
4680,  4683;   Dec.  Dig.  <@=>1201(7).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  John  A.  S.  Brown  and  Frank  E.  Schermerhom, 
trustee,  against  Austin  B.  Fletcher,  as  testamentary  trustee  of  Conrad 
M.  Braker.  Decree  for  defendant,  and  complainants  appeal.  Re- 
versed. 

i^s^FoT  other  cases  see  same  topic  &  KBT-NUMBBE  In  all  Key-Numbered  Digests  A  Indexes 
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See,  also.  206  Fed.  461,  124  C.  C.  A.  367,  and  237  U.  S.  583,  35 
Sup.  Ct.  750,  59  L.  Ed.  1128. 

Monroe  Buckley,  of  Philadelphia,  Pa.,  for  appellants. 
W.  P.  S.  Melvin,  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  complainants  in  this  case  seek  to  re- 
cover from  the  defendant,  as  substituted  testamentary  trustee  under 
the  will  of  Conrad  Braker,  trustee,  a  trust  fund  of  $10,000  left  by 
him  to  his  son,  C.  M.  Braker,  which  they  claim  by  virtue  of  various 
assignments  beginning  with  an  assignment  from  C.  M.  Braker.  It  was 
heretofore  considered  by  us  in  206  Fed.  462,  124  C.  C.  A.  367,  the  bill 
being  dismissed  without  prejudice  on  the  ground  that  the  Circuit 
Court  had  no  jurisdiction  because,  although  the  complainants  were 
citizens  of  Pennsylvania,  several  of  the  assignors  in  their  line  of  title, 
as  well  as  the  defendants,  were  citizens  of  New  York.  The  Supreme 
Court,  upon  certiorari,  reversed  the  decree  on  the  ground  that  the 
cause  of  action,  being  a  claim  to  recover  an  interest  in  a  trust  estate, 
was  not  a  chose  in  action  within  section  24  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  1913,  §  991]).  Brown 
V.  Fletcher,  237  U.  S.  583,  35  Sup.  Ct.  750,  59  L.  Ed.  1128.  This 
decision  followed  a  previous  case  in  235  U.  S.  589,  35  Sup.  Ct.  154, 
59  L.  Ed.  374,  arising  out  of  controversies  between  the  same  parties 
as  to  other  interests  in  the  same  estate.  The  citizenship  of  the  plain- 
tiffs' assignors  therefore  became  .immaterial,  and  the  cause  was  re- 
manded to  this  court  "to  proceed  to  its  duty  of  hearing  and  deciding 
the  case  conformably  to  law." 

Notwithstanding  what  we  heretofore  said,  we  think  the  opinion 
of  the  Supreme  Court  requires  us  now  to  hold  that  the  Circuit  Court 
had  jurisdiction  in  equity.  The  bill  was  filed  October  4,  1911,  in  the 
then  Circuit  Court,  and  November  20,  1912,  the  defendant  was  allowed 
to  amend  his  answer  by  setting  up  the  decree  of  the  Surrogate's  Court 
of  the  County  of  New  York  settling  his  account  as  testamentary  trus- 
tee and  ordering  him  to  pay  over  the  fund  in  his  hands  to  C  M.  Braker. 
March  6,  1912,  the  defendant's  demurrer,  upon  the  ground,  among 
others,  that  C.  M.  Braker  was  a  necessary  party,  was  overruled. 

[1]  The  defendant  thereafter  began  a  proceeding  for  a  settlement 
of  his  accounts  as  testamentary  trustee  in  the  Surrogate's  Court.  The 
order  for  service  of  the  citation  which  was  returnable  May  14,  1912, 
was  dated  March  21st  and  personal  service  was  made  in  Philadelphia 
on  the  complainant  Schermerhorn  April  10th  and  on  the  complainant 
Brown  April  12th,  all  in  conformity  with  the  provisions  of  sections 
2524  and  2525  of  the  New  York  Code  of  Civil  Procedure.  The  com- 
plainants objected  to  the  service  as  Invalid  on  the  ground  that  the 
citation  should  also  have  been  mailed,  but  we  think  that  the  require- 
ment of  mailing  only  applies  when  the  service  is  by  publication.  When 
it  is  personal,  mailing  is  wholly  unnecessary.  Kennedy  v.  Arthur,  11 
N.  Y.  Supp.  661 ;  Sabin  v.  Kendrick,  2  App.  Div.  96,  37  N.  Y.  Supp. 
524;    McCully  v.  Heller,  66  How.  Prac.  (N.  Y.)  468.     Nor  do  we 
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think  there  is  any  merit  in  the  further  objection  that  the  decree  was 
not  final  because  the  Surrogate  granted  a  temporary  stay. 

[2]  The  District  Judge  dismissed  the  bill  on  the  ground  that  the 
decree  of  the  Surrogate's  Court  was  res  judicata  of  the  question  in- 
volved in  the  federsd  court.  In  other  words,  he  held  that,  the  Sur- 
rogate's Court  having  in  a  proceeding  in  rem,  with  both  the  complain- 
ants and  the  defendant  before  it,  ordered  the  defendant  to  pay  the  fund 
to  C.  M.  Braker,  the  District  Court  could  not  order  him  to  pay  it 
to  the  complainants.  We  did  not  pass  upon  this  question  in  our  for- 
mer opinion,  because  we  reversed  the  decree  of  the  District  Court  with- 
out prejudice  for  the  jurisdictional  reason  above  pointed  out. 

The  decree  of  the  Surrogate's  Court  is  certainly  an  adjudication 
between  the  same  parties  upon  the  same  subject-matter.  But  the  com- 
plainants say  that  the  Surrogate's  Court  had  no  jurisdiction  to  dispose 
of  the  complainants'  rights  because. they  had  been  first  submitted  to 
the  federal  court.  Of  course,  if  the  complainants  had  appeared  and 
taken  part  in  the  proceedings  in  the  Surrogate's  Court,  they  could  not, 
after  the  decree  against  them,  have  asked  the  federal  court  to  go  on 
and  dispose  of  the  controversy  anew.  Mitchell  v.  First  National  Bank, 
180  U.  S.  471,  21  Sup.  Ct.  418,  45  L.  Ed.  627.  But  it  is  the  settled 
law  of  the  federal  courts  that  the  court  which  first  takes  cognizance 
of  a  cause  of  action  shall  have  exclusive  jurisdiction  until  it  has  finally 
disposed  of  it.  *  The  defendant  by  going  into  the  Surrogate's  Court 
could  not  defeat  or  impair  the  jurisdiction  of  the  federal  court,  which 
had  already  attached,  or  deprive  the  complainants  of  their  right  as 
citizens  of  another  state  to  submit  their  interests  to  the  federal  court. 
Sharon  v.  Terry  (C.  C.)  36  Fed.  337,  355 ;  Wallace  v.  McConneU,  13 
Pet.  143,  151,  10  L.  Ed.  95;  Taylor  v.  Taintor,  16  Wall.  366,  370,  21 
L.  Ed.  287;  Harkrader  v.  Wadley,  172  U.  S.  148,  164,  19  Sup.  a. 
119,  43  L.  Ed.  399. 

In  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup.  Ct.  906,  37  L.  Ed, 
867,  the  bill  was  not  filed  in  the  Circuit  Court  until  after  the  adminis- 
trator's account  had  been  approved  and  confirmed  by  the  orphans' 
court  and  only  one  day  before  the  day  fixed  for  distribution,  yet  the 
Circuit  Court  was  held  to  have  jurisdiction  to  establish  the  rights  of 
citizens  of  other  states  in  the  fund  to  be  distributed.  It  was  pointed 
out,  however,  that  while  it  is  the  right  of  citizens  of  other  states  to 
resort  to  the  federal  courts  to  establish  their  claims  against  executors, 
administrators,  and  trustees  of  decedents,  the  federal  court  could  not 
go  beyond  this  to  administer  the  estate  or  disturb  in  any  way  the  pos- 
session of  the  state  court.  We  do  not  think  the  decree  of  the  Surro- 
gate's Court  is  res  judicata,  or  that  it  in  any  way  impairs  the  jurisdic- 
tion of  the  District  Court  in  this  case  to  pass  upon  the  question  of  the 
complainants'  rights,  which  have  been  submitted  to  it. 

The  defendant  also  set  up  as  a  defense  in  bar  the  judgment  of  the 
Supreme  Court  of  the  state  of  New  York  in  a  prior  suit  brought  by 
C.  M.  Braker  against  Fletcher,  as  trustee,  and  Rabe,  his  assignee, 
assignor  to  the  New  York  Finance  Company  and  the  New  York 
Finance  Company,  asking  that  the  assignment  from  him  to  Rabe  be 
canceled  as  void  for  usury  and  that  the  trustee  be  required  to  pay  over 
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the  trust  fund  in  his  hands  to  C.  M.  Braker.  The  complainants  were 
not  parties.  The  moneys  coming  to  the  Finance  Company  from  this 
source  were  assigned  to  tihem  as  collateral  to  secure  the  Finance  Com- 
pany's note  for  $10,000.  They  had  a  lien  which  by  the  terms  of  the 
collateral  note  they  could  realize  by  sale  in  case  of  default  in  payment 
of  the  note.  The  note  not  having  been  paid,  they  put  up  the  collateral 
at  auction;  no  one  being  present  but  a  straw  buyer,  who  bought  the 
same  in  for  $2,000  and  at  once  assigned  it  to  the  complainants  for 
$2,000,  no  money  at  all  passing.  It  is  enough  to  say,  in  answer  to  the 
defendant's  criticism  of  this  proceeding,  that  the  New  York  Finance 
Company  takes  no  exception  to  it.  The  state  court  adjudicated  C.  M. 
Braker's  assignment  to  Rabe  to  be  void  for  usury,  ordered  it  to  be 
canceled,  and  directed  Fletcher  as  trustee  to  pay  over  the  trust  fund  to 
him.  The  defendant  contends  that  the  complainants  were  purchasers 
pendente  lite  and  as  much  bound  by  the  judgment  as  if  they  had  been 
parties.  But  they  obtained  their  lien  before  the  suit  was  brought  and 
cannot  be  regarded  as  purchasers  pendente  lite.  We  do  not  think  that 
this  judgment  is  a  defense. 

[3]  We  remain  of  the  opinion  that  C.  M.  Braker  is  a  party  in  whose 
absence  the  court  cannot  adjudicate  the  case.  Regarded  merely  as  an 
assignor  he  would  not  be  so  because  of  having  parted  with  his  interest, 
but  he  claims  that  the  assignment  was  void  because  of  usury  and  re- 
pudiates it.  The  cestui  as  well  as  the  trustee  should  be  a  party  when 
the  claim  sought  to  be  enforced  is  consistent  with  the  validity  of  the 
trust.  Rogers  v.  Rogers,  3  Paige  (N.  Y.)  379;  Vetterlein  v.  Barnes, 
124  U.  S.  172,  8  Sup.  Ct.  441,  31  L.  Ed.  400.  See,  also,  Williams  v. 
Bankhead,  19  Wall.  563,  22  L.  Ed.  184;  Und  Co.  v.  Elkins  (C.  C.)  20 
Fed.  545 ;  Hubbard  v.  Manhattan  Co.,  87  Fed.  51,  30  C.  C.  A.  520. 

[4]  As  the  District  Court  held  upon  demurrer  that  he  was  not  a 
necessary  party,  the  complainants  have  not  heretofore  had  any  reason 
to  amend  their  bill  and  should  now  be  given  an  opporttmity  to  do  so. 
House  V.  Mullen,  22  Wall.  42,  22  L.  Ed.  838;  Waterman  v.  Bank,  215 
U.  S.  33,  47,  30  Sup.  Ct.  10,  54  L.  Ed.  80. 

The  decree  is  reversed,  and  the  court  below  directed  to  permit  the 
complainants  to  amend  their  bill,  so  as  to  make  C.  M.  Braker  a  party 
defendant,  and  upon  their  failing  to  bring  him  in  to  dismiss  the  bill 
without  prejudice. 

Order  as  to  Mandate. 

PER  CURIAM.  As  we  reversed  the  decree  of  the  District  Court, 
which  was  in  favor  of  the  appellees  on  the  merits,  the  mandate  will 
give  the  appellants  costs  of  this  court.  It  will  also  direct  the  court 
below  to  dismiss  the  bill  without  prejudice  if  the  appellants  do  not 
bring  in  Conrad  Morris  Braker  as  a  party  defendant  within  a  time  to 
be  fixed  by  it. 
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(231  Fed.  96) 

CREAL  et  aL  v.  GALLUP  et  aL 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit.    March  21,  Idle.    On  Petition  for 
Behearlng,  April  18,  1916.) 

No.  2813. 

1.  Evidence  <&=>208(4) — Admissions — Pleading  in  Fobmeb  Suit — Signature* 

In  trespass  to  try  title,  defendant's  answer  In  a  prior  equity  suit  which 
was  unsigned  and  unverified  by  either  defendant  or  his  attorney,  was  in- 
admissible on  objection  calling  the  court's  attention  to  such  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  716;  Dec.  Dig. 
«=»208(4).] 

2.  Trial  ^=>84(4) — Objection  to  Evidence — Sufficienct. 

In  trespass  to  try  title,  the  objection  to  defendant's  answer  in  a  prior 
equity  suit,  when  offered  evidence,  that  it  was  improper  and  incompetent 
as  impeaching  evidence  or  for  any  other  purpose  was  sufficient  to  call  the 
court's  attention  to  the  fact  that  the  answer  was  unsigned  and  unsworn 
to  by  defendant  or  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S  217;  Dea  Dig. 
<©=>84(4).] 

3.  Trial  ^=>139(1) — Weight  of  Evidence — Question  fob  Jubt. 

In  trespass  to  try  title,  defendant's  answer  in  a  prior  equity  suit  ad- 
mitted in  evidence  against  liim,  could  not  support  a  peremptory  charge 
for  the  plaintiffs,  since  the  weight  of  evidence  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {§  332,  333,  338-341 ; 
Dec.  Dig.  «g=>139(l).] 

Pardee,  Circuit  Judge,  dissenting. 

On  Petition  for  Rehearing. 

4.  Tbial  ^=s>143 — Conflicting  Evidence — Question  fob  Jury. 

An  issue  as  to  which  the  evidence  is  conflicting  is  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  (Dent  Dig.  SI  342,  343 ;  Dec.  Dig. 
«=»143.] 

6.  Estoppel  ^=»119 — ^Defense — Pbior  Inconsistent  Claim — Question  fob 
Jury. 

In  trespass  to  try  title,  whether  defendant  had  previously  made  a  claim 
inconsistent  with  his  defense  held  for  the  jury  under  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  |  309 ;  Dec.  Dig. 
«=>119.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas;   Gordon  Russell,  Judge. 

Trespass  to  try  title  by  D.  L.  Gallup  and  others  against  Griffin 
Creal  and  others.  To  review  a  judgment  for  plaintiffs,  defendants 
bring  error.    Reversed,  with  directions  to  grant  new  trial. 

Oliver  J.  Todd,  of  Beaumont,  Tex.,  for  plaintiffs  in  error. 
BalHnger  Mills,  of  Galveston,  Tex.,  for  defendants  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

NEWMAN,  District  Judge.  This  case  was  "trespass  to  try  title" 
under  the  laws  of  Texas  and  the  contest  was  over  160  acres  of  land 
in  Tyler  county,  in  the  Eastern  judicial  district  of  Texas. 

^-rsWnr  other  cases  see  same  topic  &  KET-NUMDEF  in  all  Key-Numbered  Digests  A  Indexes 
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The  plaintiflFs  brought  suit  against  the  defendants  for  640  acres  of 
land,  and  the  defendants  disclaimed  all  the  survey  of  laiul  described 
in  plaintiffs'  petition  except  160  acres,  which  was  claimed  by  the  de- 
fendant Monroe  Reese,  and  held  by  his  tenant,  Griffin  Creal,  under 
the  10-year  statute  of  limitation  of  the  state  of  Texas.  The  plaintiffs* 
reply  to  this  claim  of  defendants  of  160  acres  under  the  10-year  stat- 
ute of  limitation  was  that  the  defendant  Reese  had  claimed  to  have 
acquired  title  by  possession  and  the  10-year  statute  of  limitation  to 
160  other  acres  of  land  adjoining  the  land  in  question.  The  160  acres 
of  land  now  in  dispute  is  part  of  section  21,  while  the  land  as  to  which 
plaintiffs  set  up  that  defendants  had  made  an  additional  and  prior 
claim  was  in  section  6. 

To  show  that  the  defendant  in  error  Monroe  Reese  had  made  a 
claim  to  160  acres  of  land  in  section  6,  the  plaintiffs  offered  in  evi- 
dence an  answer  alleged  to  have  been  made  by  the  defendant  Reese 
in  an  intervention  by  the  Houston  Oil  Company,  acrainst  Monroe 
Reese,  in  the  case  of  Maryland  Trust  Company  v.  Kirby  Lumber 
Co.  et  al.  (no  opinion).  In  this  alleged  answer  of  Monroe  Reese  he 
asserted  a  claim,  under  the  statute  of  limitation  of  10  years,  to  160 
acres  of  land  in  section  6,  but  the  same  was  not  signed  by  him  or  by 
his  attorney,  nor  was  the  affidavit  appended  to  the  answer  signed  by 
him  or  by  his  counsel,  or  sworn  to  by  him,  though  the  blanks  for 
such  signatures  and  attestation  appear  in  the  instrument. 

Counsel  for  the  plaintiffs,  in  offering  in  evidence  in  this  case  the 
answer  of  the  defendant  in  the  former  case,  made  this  statement : 

"The  purpose  of  the  evidence  Is  to  show  that  the  defendant  in  this  case  has 
been  claiming  160  acres  of  land  oflP  of  section  No.  6,  which  adjoins  the  land 
sued  for  in  this  case,  and  the  Improvement  on  which  he  is  suingr  to  base  his 
daim  of  limitation  in  this  case  was  partly  on  section  G  and  partly  on  section 
21,  involved  in  this  case,  and  it  is  onr  contention  under  the  authorities  that 
he,  having  asserted  claim  to  the  land  out  of  section  6,  is  precluded  from  as- 
serting a  claim  to  land  out  of  section  21." 

The  court,  having  considered  this  evidence  and  the  objections 
thereto,  then  and  there  overruled  such  objections,  and  received  the 
instrument  in  evidence  over  the  objection  of  the  defendants,  to  which 
action  of  the  court  the  defendants  then  and  there  excepted,  and  ten- 
dered their  bill  of  exceptions  thereto,  which  was  made  a  part  of  the 
record. 

Counsel  for  plaintiffs  in  error  in  their  brief  referring  to  this  an- 
swer of  Reese  in  the  equity  case  say : 

••It  does  appear,  however,  that  it  was  duly  filed  as  his  answer  to  the  inter- 
vention filed  against  him,  that  he  based  his  defense  thereon,  and  that  it  was 
ccmsldered  by  the  master  and  the  court  in  passini?  upon  such  defense  to  the  in- 
tervention. It  will  also  be  noted  that  no  objection  was  raised  by  the  plaintiffs 
In  error  to  the  admission  of  the  answer  on  the  ground  that  it  was  unsized 
or  unsworn  to;  and,  having  been  admitted  without  such  an  objection  being 
raised  to  it,  it  is  in  the  case  for  all  purposes  as  fully  as  if  it  had  been  signed 
and  sworn  to." 

In  addition  to  the  fact  that  the  record  states,  as  above,  that  this 
pleading  was  objected  to  and  the  objection  overruled,  it  appears  that 
it  was  specifically  objected  to  on  the  ground  that  it  was  improper  and 
incompetent  as  impeaching  evidence  or  for  any  other  purpose. 
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There  was  other  evidence  in  the  case,  part  of  which  was  the  testi- 
mony of  Monroe  Reese,  the  defendant,  and  much  of  Reese's  testimony 
was  contradictory  of  the  statements  made  in  the  paper  which  pur- 
ports to  be  his  answer  in  the  other  case.  Part  of  Reese's  testimony^ 
as  stated  in  the  record,  is  as  follows : 

'That  with  reference  to  the  land  sued  for  on  Bection  6,  he  never  did  claim 
anything  on  section  6  until  he  bought  the  title ;  that  he  thinks  he  bought  it 
about  1894 ;  that  he  never  claimed  any  limitation  of  section  6  through  his  own 
possession ;  that  he  claimed  under  the  ones  he  bought  from ;  that  he  did  not 
claim  in  said  suit  that  he  had  been  on  section  6  after  he  bought  it  long  enough 
to  mature  a  title ;  that  he  does  not  know  how  long  the  parties  he  bought  from 
had  been  in  possession ;  that  they  were  there  when  he  moved  to  the  country. 

"On  cross-examination  the  witness  testifies  that  he  did  not  claim  title  to 
section  6  under  his  own  possession;  that  there  might  have  been  a  Judgment 
rendered  against  him  in  1898 ;  that  he  thinks  he  bought  the  land  on  section 
6  in  1894 ;  that  he  bought  it  whenever  the  deed  shows ;  that  he  don't  know 
where  the  deed  is ;  that  he  is  not  sure  whether  it  was  in  1894  or  not,  and  don't 
think  it  was;  that  he  bought  the  place  before  the  Judgment  was  rendered 
against  him  on  section  6;  that  Texas  &  Louisiana  Lumber  Ck>mpany  got  a 
Judgment  against  him,  but  he  don't  remember  when  it  was;  that  he  never 
bought  the  land  (m  section  6  until  he  got  that  title;  that  he  thinks  it  was 
bought  in  1900 ;  that  the  people  he  bought  the  claim  of  this  land  from  were 
not  defendants  to  the  suit  in  1908,  that  he  knows  of ;  that  when  he  was  sued 
in  1908,  they  got  Judgment  against  him,  but  he  had  never  bought  it  at  that 
time;  that  he  claimed  in  the  Houston  Oil  Company  suit,  in  which  Judgment 
was  rendered  against  him  in  1909,  under  the  possession  of  his  vendors,  that  he 
could  not  tell  how  long  his  vendors  had  been  living  there,  but  that  they  were 
living  there  when  he  came  there,  and  that  he  moved  there  in  1892;  that  in 
the  Houston  Oil  Company  suit  in  1909  he  set  up  that  he  had  bought  the  title 
from  his  vendors ;  that  he  claimed  the  title  through  the  possession  of  his  ven- 
dors ;  that  he  claimed  It  through  their  possession ;  that  he  set  up  in  his  an- 
swer that  he  (daimed  under  their  possession;  that  is,  under  the  possession 
of  the  parties  he  bought  it  from." 

The  court  directed  a  verdict  in  favor  of  the  plaintiffs,  and  such  ver- 
dict was  returned  and  judgment  entered  thereon  against  the  defend- 
ants and  in  favor  of  the  plaintiffs  for  the  160  acres  of  land  in  section 
21.  In  the  court's  instructions  to  the  jury,  after  discussing  the  law 
somewhat  with  reference  to  the  10-year  statute  of  limitation  in  Texas, 
he  proceeded  in  this  way: 

"It  is  in  evidence  in  this  case  that  on  the  11th  day  of  January,  1900,  in  a 
suit  pending  in  the  United  States  Circuit  Court  for  the  Southern  District  of 
Texas,  at  Houston,  the  defendant  being  a  defendant  in  the  litigation  to  which 
I  refer,  appeared  before  that  court  by  counsel  and  filed  an  answer,  in  which  he 
alleged,  among  other  things,  the  following  fiicts : 

"  The  defendants  show  to  the  court :  That  they  have  never  asserted  any 
claim  or  title  in  any  manner,  nor  have  they  trespassed  upon  any  other  lands 
described  in  said  pleadings  except  the  land  alleged,  set  out,  and  fully  described, 
which  land  is  described  as  follows :  Part  of  the  E.  F.  Jones  survey  in  Tyler 
coimty,  Tex.,  being  150  acres  of  said  Jones  survey  surveyed  for  Eliza  Oglesby, 
and  about  16  miles  south,  30  degrees  west,  from  Woodville ;  beginning  at  the 
S.  W.  comer  of  said  Jones  survey,  a  stake,  a  pine  bears  38  degrees  E.  3 
varas ;  thence  W.  950  varas  to  Jones  8.  W.  comer,  a  stake,  pine  bears  38  de- 
grees B.  3  varas ;  thence  N.  950  varas  to  Jones  N.  W.  comer,  a  pine  bears  35 
degrees  west  8  varas ;  thence  E.  950  varas,  Jones  N.  E.  comer,  a  stake ;  thence 
S.  960  varas  to  the  place  of  beginning.  That  the  defendants  and  those  under 
whom  they  claim  have  resided  on  said  land  continuously  for  m<Mre  than  30 
years,  asserting  an  open,  exclusive,  and  adverse  possession  thereof,  occupying, 
using,  and  enjoying  the  same  and  claiming  the  same  adversely  to  all  others, 
and  they  here  now  plead  under  the  statute  of  10  years'  limitation,  and  pray 
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Jadgment  for  said  land,  and  for  costa,  and  that  this  complaint  be  dismissed 
and  for  general  relief/  " 

"In  other  words,  gentl^nen,  that  answer  shows  that  the  defendant  In  this 
case,  at  the  time  the  answer  was  filed,  asserted  that  he  had  adverse  and  peace- 
able possession  of  160  acres  on  what  Is  here  called  'section  No.  6,'  so  that  the 
real  question,  as  the  court  views  it,  is  as  to  whether,  under  the  terms  of  the 
law,  he  can  hold  peaceable  and  adverse  possession  so  as  to  mature  his  title 
under  the  10-year  statute  of  limitation,  and  at  the  same  tiuie  be  asserting  a 
peaceable  and  adverse  possession  of  160  acres  on  section  No.  21.  I  believe  the 
solution  of  the  proposition  is  found  in  section  5676  of  the  Revised  Statutes  of 
the  state  of  Texas,  in  which  the  language  I  have  already  quoted  occurs,  and  in 
this  connection  I  will  read  it  again :  *The  peaceable  and  adverse  possession  con- 
templated in  the  preceding  article,  as  against  the  person  having  right  of  ac- 
tion, shall  be  construed  to  embrace  not  more  than  one  hundred  and  sixty  acres, 
including  the  improvements  on  the  number  of  acres  actually  inclosed  should 
the  same  exceed  one  himdred  and  sixty  acres.' 

"Now,  the  preceding  article  is  the  article  which  permits  a  citizen  of  this 
state  to  establish  his  claims  against  the  owner  of  the  record  title  to  160  acres 
of  land  by  mere  occupancy  of  it  in  such  manner  as  to  make  his  occupancy  peace- 
able and  adverse  possession  for  the  full  period  of  10  years,  so  that  the  facts 
in  this  case  would  show  that  at  the  time  this  answer  was  filed  the  defendant 
was  asserting  his  peaceable  and  adverse  possession  under  the  10-year  statute 
of  limitation  to  160  acres  of  land  on  section  No.  6,  and,  if  so  in  the  view  which 
the  court  has  of  the  law,  he  could  not,  at  the  same  time,  hold  peaceable  and 
adverse  possession  of  section  No.  21,  because  the  law  itself  provides  in  Its 
terms  that  the  peaceable  and  adverse  possession  which  can  and  will  mature  a 
title  under  the  10-year  statute  of  limitations  cannot  embrace  more  than  160 
acres ;  and,  having  asserted  the  peaceable  and  adverse  possession  to  160  acres 
on  section  No.  6,  he  would  be  forbidden  by  the  terms  of  the  statute  from  assert- 
ing peaceable  and  adverse  possession  to  100  acres  on  section  No.  21.  The  court, 
having  this  view  of  the  matter,  feels  constrained,  under  the  facts  in  the  case, 
,  to  instruct  a  verdict  in  favor  of  the  plaintiffs." 

It  is  perfectly  evident  from  this  that  the  peremptory  instruction  of 
the  court  in  favor  of  the  plaintiffs  was  based  on  this  purported  an- 
swer of  Reese  in  the  matter  of  the  intervention  of  the  Houston  Oil 
Company,  in  the  case  of  Maryland  Trust  Company  v.  Kirby  Lumber 
Company. 

[1-3]  We  think  this  peremptory  instruction  of  the  court  was  er- 
roneous for  two  reasons :  First,  we  think  that  so  far  as  it  was  based 
upon  the  statements  made  in  what  purported  to  be  Reese's  answer  in 
the  equity  case,  it  was  based  upon  a  paper  which  was  inadmissible  in 
evidence  if  objected  to,  and  that  the  record  shows  such  a  character 
of  objection  to  the  paper  as  must  have  called  the  court's  attention  to 
the  fact  that  it  was  unsigned  and  unsworn  to  by  Reese  or  by  his  coun- 
sel; and,  second,  even  assuming  that  it  was  admissible  in  evidence, 
it  could  only  go  to  the  jury  to  have  such  weight  as  they  saw  proper 
to  give  it,  in  view  of  its  character  and  all  the  other  evidence  in  the 
case.  As  shown  above,  Reese  was  claiming  all  along  that  the  rights 
he  had  to  the  land  in  section  6  were  obtained  by  purchase,  from  per- 
sons who  had  themselves  perfected  a  title  by  10  years'  possession  un- 
der the  Texas  law.  He  swore  that  he  never  undertook  to  establish 
any  right  to  those  lands  in  section  6  by  virtue  of  his  own  possession, 
but  his  rights  were  those  obtained  by  others  prior  to  his  purchase 
of  the  land.  We  think  that  in  any  view  of  this  case,  the  defendant 
was  entitled  to  have  it  submitted  to  the  jury  under  proper  instruc- 
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tions,  and  that  the  case  made,  when  same  was  submitted  to  the  jury, 

was  not  such  as  to' justify  peremptory  instructions  for  the  plaintiffs. 

The  case  must  be  reversed,  with  direction  to  g^ant  a  new  trial 

PARDEE,  Circuit  Judge  (dissenting).  In  my  opinion  this  case 
was  properly  ruled  and  decided  in  the  trial  court,  and  I  concur  with 
the  trial  judge  in  his  ruling  and  disposition  of  the  same.  His  con- 
clusions are  fully  supported  by  the  Supreme  Court  of  Texas  in  Snow 
V.  Starr,  75  Tex.  411-420,  1*2  S.  W.  673,  and  by  the  Civil  Court 
of  Appeals  in  Titel  v.  Garland,  85  S.  W.  466. 

The  proceedings  of  the  United  States  Circuit  Court  for  the  South- 
em  District  of  Texas  in  Maryland  Trust  Company  v.  Kirby  Lumber 
Company  et  al.,  where  Reese  was  made  a  party,  were  properly  ad- 
mitted in  evidence,  and  the  judgment  there  rendered  is  conclusive  be- 
tween the  parties  as  to  the  matters  therein  decided.  As  Reese  was 
a  party  defendant  and  entered  no  disclaimer,  and  the  answer  he  filed 
in  that  case  was  evidently  received  by  the  court  as  sufficient  and  was 
passed  upon  in  the  decision,  it  is  wholly  immaterial,  in  my  judgment, 
as  to  whether  the  said  answer  was  signed  by  counsel  or  sworn  to  by 
any  party. 

In  that  case  on  an  occupancy  and  possession  which  was  partly  on 
section  21  and  section  6  adjoining  he  did  claim  a  title  to  160  acres 
on  section  6  under  the  10-ycar  statute  of  limitations,  and  now  in  this 
case  on  the  same  occupancy  and  possession  he  is  claiming  160  acres 
under  the  10-year  statute  on  section  21.  This  is  indisputable,  and  un- 
der the  authorities  above  quoted  he  can  have  no  right  to  recover  in 
his  present  action. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  argument  submitted  in  support  of  a  petition 
for  rehearing  in  this  case  indicates  such  a  misapprehension  of  what 
was  said  in  the  foregoing  opinion  that  we  supplement  what  was  there 
said  with  this  statement : 

[4,  5]  The  unsigned  and  unverified  instrument,  showing  on  its  face 
that  it  was  prepared  for  use  as  a  plea  in  a  former  suit  for  the  recovery 
of  land  other  than  that  now  sued  for,  brought  by  one  not  a  party  to 
this  suit  against  a  defendant  in  this  suit,  was  not,  in  and  by  itself, 
evidence  that  such  defendant  in  the  former  suit  made  a  claim  which 
is  inconsistent  with  the  defense  which  he  set  up  in  this  suit,  as  there 
is  nothing  on  the  face  of  that  instrument  to  show  that  it  was  the  act 
of  the  defendant,  or  was  adopted,  acquiesced  in,  or  ratified  by  him. 
Delaware  County  v.  Diebold  Safe  &  Lock  Co.,  133  U.  S.  473,  10  Sup. 
Ct.  399,  33  L.  Ed.  674;  Charlie's  Transfer  Co.  v.  W.  B.  Leedy  &  Co., 
9  Ala.  App.  652,  64  South.  205 ;  Buzard  v.  McAnulty,  77  Tex.  438, 
14  S.  W.  138 ;  1  Greenleaf  on  Evidence,  §  186.  It  is  only  in  connec- 
tion with  other  evidence  which  was  offered  and  admitted  that  that  in- 
strument acquired  any  tendency  to  prove  that  the  defendant  previously 
made  such  inconsistent  claim.  The  evidence  on  the  issue  as  to  his 
having  made  such  claim  was  not  free  from  conflict,  with  the  result 
that  the  issue  was  one  for  the  jury  to  pass  on.  As  shown  by  the  charge 
given,  the  court  ruled  as  a  matter  of  law  to  the  effect  that  the  un- 
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sworn  and  unsigned  instrument,  standing  by  itself,  and  without  re- 
gard to  other  evidence  adduced,  ci)nclusively  established  that  the  de- 
fendant made  a  defense  in  the  former  suit  which  was  inconsistent  with 
the  one  which  he  sets  up  in  this  suit.  We  were,  and  are,  of  the  opinion 
that  this  ruling  was  erroneous,  and  that  the  evidence  on  the  issue  as 
to  the  previous  making  by  the  defendant  of  a  claim  which  was  incon- 
sistent with  the  defense  he  sets  up  in  this  suit  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions. 
The  petition  for  a  rehearing  is  denied. 


(231  Fed.  101) 

THE  BYLANDS. 

(Circuit  Ck>nrt  of  Appeals,  Fifth  (Dircoit.    March  8,  1910.    Behearing  denied 

April  19,  1916.) 

No.  2827. 

ADMIBAI.TT  «=»106— APPKAI/—PABTIES. 

Where  Joint  and  several  decrees  were  entered  against  the  claimant  of  a 
libeled  vessel  and  the  surety  on  its  bond  for  release,  an  appeal  cannot  be 
maintained  by  the  claimant  without  the  Joinder  of  the  surelgr  or  a  summons 
and  severance. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  {§  721-724;  Dea 
Mg.  <g=>106.] 

Appeal  from  the  District  (2ourt  of  the  United  States  for  the  South- 
em  District  of  (Georgia ;   Emory  Speer,  Judge. 

Suits  in  admiralty  by  Busch  &  JoUes,  Incorporated,  and  other  li- 
belants, against  the  steamship  Bylands  (Joseph  F.  Wilson  &  Co., 
claimants)  and  others.  From  the  decrees  in  the  consolidated  cause, 
claimants  appeal.    Appeal  dismissed. 

William  R.  Leaken,  of  Savannah,  Ga.,  and  George  Denegre,  Victor 
Leovy,  and  Henry  H.  Chaffe,  all  of  New  Orleans,  La.,  for  appellants. 

Samuel  Adams  and  A.  Pratt  Adams,  both  of  Savannah,  Ga.,  for 
appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  In  the  months  of  July  and  August,  1914,  the 
steamship  Bylands,  under  charter  from  Jacksonville,  Fla.,  to  carry 
general  cargo  to  Antwerp,  Rotterdam,  Bremen,  or  Hamburg,  one  or 
two  ports,  proceeded  to  Jacksonville,  where,  under  the  directions  of 
charterers,  she  loaded  1,5/5  tons  of  phosphate  destined  for  Hamburg, 
and  from  there  according  to  orders  proceeded  to  Savannah,  Ga., 
where  she  completed  her  cargo  with  naval  stores,  logs,  etc.,  also 
destined  to  Hamburg,  completing  her  loading  August  6th.  On  Au- 
gust 14th,  by  reason  of  declaration  of  war  between  Great  Britain  and 
Germany,  the  master,  under  instructions  from  owners,  canceled  the 
voyage,   notifying  shippers  and  charterers.     Thereupon  Busch  & 

Jolles,  incorporated  under  the  laws  of  the  state  of  New  York,  filed 

■  * 

^=»Por  other  cases  see  same  topic  ft  KQY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexet 
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its  libel  in  rem  against  the  steamship  Bylands  and  the  South  At- 
lantic Steamship  Line,  agent  and  charterer,  in  personam,  to  recover 
for  goods  shipped,  damages,  and  prepaid  freight.  The  ship  was  seized 
and  monition  published,  and  on  the  same  day  the  Standard  Naval 
Stores  Company,  instead  of  intervening,  also  filed  an  independent 
libel  in  rem  against  the  steamship  Bylands  and  against  the  South  At- 
lantic Steamship  Line  in  personam,  also  to  recover  prepaid  freight  and 
damages,  and  thereon  admiralty  warrant  was  issued  and  monition 
published,  and  the  South  Atlantic  Steamship  Line,  charterer  and  ship 
agent,  filed  its  independent  libel  against  the  steamship  Bylands  prac- 
tically for  an  accounting. 

The  steamship  Bylands  was  claimed  by  Spink,  master,  under  the 
libel  of  Busch  &  Jolles,  and  again  under  the  libel  of  the  Standard 
Naval  Stores  Company,  and  again  under  the  libel  of  the  South  At- 
lantic Steamship  Line,  for  Joseph  F.  Wilson  &  Co.,  owners,  and  on 
giving  deposit  bonds  in  favor  of  each  libelant,  with  the  National 
Surety  Company  of  New  York  as  surety  on  each  bond,  the  ship  was 
released. 

Thereafter  the  several  libels  and  cross-libels,  etc.,  were  put  at  is- 
sue. Whereupon  the  court,  on  the  18th  day  of  February,  1915,  neces- 
sarily consolidated  the  several  causes,  to  wit,  the  Standard  Naval 
Stores  Company  against  the  steamship  Bylands,  and  the  South  At- 
lantic Steamship  Line  against  the  steamship  Bylands,  with  the  cause 
of  Busch  &  Jolles  against  the  steamship  Bylands,  and  ordered  the 
case  to  proceed  as  a  consolidated  cause  under  the  title  thereafter  of 
Busch  &  Jolles  v.  The  Steamship  Bylands.  Afterwards  the  case  came 
to  trial,  and  on  hearing  the  evidence  the  court,  on  March  4,  1915,  ren- 
dered the  following  decree : 

"The  above  causes  having  been  consolidated  under  decree  of  this  court  and 
having  been  heard  together,  and  after  considering  the  testimony  offered  In  the 
pjiid  cause,  and  the  pleadings  of  the  parties:  It  is  therefore  considered,  or- 
dered, and  decreed  as  follows: 

**1.  That  Busch  &  Jolles,  Incorporated,  libelant,  do  recover  jointly  and 
severally  from  the  South  Atlantic  Steamship  Line  In  personam,  and  in  rem 
against  the  steamship  Bylands,  her  tackle,  apparel,  engines,  boilers,  and  fur- 
niture, and  against  Jos.  F.  Wilson  &  Co.,  owners  and  claimants,  as  principals, 
and  National  Surety  Company  of  New  York,  surety,  on  the  bond  of  the  said 
owners  of  the  said  steamship  Bylands,  claimants  in  said  case,  the  sum  of  twen- 
ty-five hundred  and  forty-nine  dollars  and  nine  cents  ($2,549.09)  with  inter- 
est at  seven  per  cent.  (7%)  per  annum  from  August  1,  1914,  untU  pajrment 
thereof,  together  with  the  costs,  in  said  case  of  Busch  &  Jolles,  Incorporated, 
against  the  said  South  Atlantic  Steamship  Line  and  steamship  Bylands,  her 
tackle,  apparel,  engines,  etc.,  and  the  further  sum  of  eighteen  dollars  against 
the  said  steamship  Bylands,  her  engines,  boilers,  tackle,  eta,  and  against 
the  said  owners,  Jos.  F.  Wilson  &  Co.,  of  said  steamship,  claimants  in  said 
case,  and  against  the  said  surety  on  the  bond  of  the  said  claimants  and  own- 
ers, Jos.  F.  Wilson  &  Co.,  in  said  case. 

"2.  It  is  further  ordered  and  decreed  that  the  Standard  Naval  Stores  Com- 
pany do  recover  Jointly  and  severally  from  the  South  Atlantic  Steamship  Line 
in  personam,  and  in  rem  against  the  said  steamship  Bylands,  her  engines, 
boilers,  etc.,  and  against  Jos.  F.  Wilson  &  Co.,  owners  and  claimants,  as  princi- 
pals, and  against  the  National  Surety  Company  of  New  York,  surety  on  the 
bond  of  said  owners  and  claimants  in  said  case  of  Standard  Naval  Stores 
Company,  libelants,  against  the  South  Atlantic  Steamship  Line  and  the  steam- 
ship Bylands,  her  engines,  etc.,  the  sum  of  sixteen  hundred  and  twenty-five 
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dollare  and  flfty-nlne  cent^  ($1,625.59),  with  Interest  at  seven  per  cent.  (7%) 
per  annum  from  July  27,  1914,  until  payment  thereof,  together  with  costs  of 
comt  In  said  case  of  Standard  Naval  Stores  Ck)mpany,  Libelant,  v.  South  At- 
lantic Steamship  IJne  and  steamship  Bylands. 

"3.  It  is  further  decreed,  as  between  the  South  Atlantic  Steamship  Line, 
Ubelants,  and  the  steamship  Bylands,  her  engines,  boilers,  etc.,  that  the  said 
South  Atlantic  Steamship  Line  shall  recover  of  the  said  steamship  Bylands, 
her  tackle,  etc.,  and  the  owners  and  claimants,  Jos.  F.  Wilson  &  Co.,  princi- 
pals, and  the  National  Surety  Company  of  New  York,  surety,  the  sum  of  one 
thousand  one  hundred  and  three  dollars  and  sixty-eight  cents  ($1,103.68),  with 
Interest  at  seven  i)er  cent.  (7%)  per  annum  from  August  1,  1914,  until  paid,  to- 
gether with  costs  In  said  case  of  South  Atlantic  Steamship  Co.  v.  Steamship 
Bylands,  etc.,  said  sum  representing  the  balance  due  said  South  Atlantic 
Steamship  Line  on  account  of  disbursements  and  earnings,  after  deducting 
certain  prepaid  freight  money  received  by  the  said  South  Atlantic  Steamship 
Line  on  account  of  the  said  steamship  Bylands. 

"4.  It  is  further  decreed  that,  should  the  said  South  Atlantic  Steamship 
line,  being  a  Joint  and  several  resi)ondent  in  the  decrees  given  in  paragraphs 
1  and  2  of  this  decree,  within  twenty  days  from  this  date  pay  over  to  the  libel- 
ant, Busch  &  Jolles,  the  amount  decreed  In  the  first  paragraph  of  tills  decree, 
and  to  the  Standard  Naval  Stores  Company,  libelant,  the  amount  decreed  to  it 
in  the  second  paragraph  of  this  decree,  such  amounts  paid  shall  be  added  to  the 
amount  decreed  to  the  South  Atlantic  Steamship  Line  in  paragraph  3  of  this 
decree,  and  shall  be  recovered  as  against  the  steamship  Bylands,  her  tackle, 
etc..  and  Joseph  F.  Wilson  &  Co.,  principals,  and  National  Surety  Company 
of  New  York,  surety,  on  her  bond,  so  that  in  the  event  of  such  payment  by  the 
South  Atlantic  Steamship  Line  to  the  said  libelants  Busch  &  Jolles,  Incorpor- 
ated, and  Standard  Naval  Stores  Company,  as  set  forth  in  this  paragraph  4, 
the  said  South  Atlantic  Steamship  Line  shall  recover  of  the  said  steamship 
Bylands,  as  above  set  out,  the  amount  of  five  thousand  two  hundred  and  seven- 
ty-eight dollars  and  thirty-six  cents  ($5,278.36),  together  with  the  interest  to 
be  calculated  as  herein  set  forth. 

"5.  It  is  further  decreed  that,  should  the  said  steamship  Bylands,  her  tackle, 
etc.,  against  whom  Judgments  have  been  rendered  In  paragraphs  1  and  2  of 
this  decree  jointly  and  severally  with  the  South  Atlantic  Steamship  Company, 
or  their  owners  and  claimants,  Jos.  F.  Wilson  &  Co.,  principals,  or  the  National 
Surety  Company  of  New  York,  surety,  on  said  bond,  pay  to  the  said  Busch  & 
Jolles,  Incorporated,  and  to  the  said  Standard  Naval  Stores  Company,  libel- 
ants, the  amounts  so  decreed  to  them  in  paragraphs  1  and  2  of  this  decree, 
within  twenty  days  from  this  date,  then  In  that  event  the  said  steamship  By- 
lands,  her  tackle,  etc.,  or  the  said  Jos.  F.  Wilson  &  Co.,  principals,  and  the 
National  Surety  Company  of  New  York,  surety,  shall  be  liable  to  the  said 
South  Atlantic  Steamship  Line  only  for  the  amount  decreed  to  said  South 
Atlantic  Steamship  Line  in  paragraph  3  of  this  decree,  namely,  the  sum  of 
11,103.68,  together  with  interest  thereon  to  be  calculated  as  set  forth  in 
said  paragraph  of  this  decree. 

**6.  Upon  the  expiration  of  such  period  of  twenty  days,  let  execution  issue 
upon  application. 

•*This  4th  day  of  March,  1915.  Emory  Speer,  United  States  Judge." 

On  May  21st  the  following  petition  for  an  appeal  and  order  ren- 
dered thereon  were  filed,  to  wit : 

"And  now  come  Jos.  F.  Wilson  &  Co.,  respondents,  claimants  and  owners 
of  the  steamship  Bylands,  her  tackle,  etc.,  in  the  above-entitled  cause,  by 
their  proctor,  William  R.  Leaken,  and  having  filed  with  the  clerk  of  said  Dis- 
trict Court  a  notice  of  appeal  and  assignment  of  errors,  prays  this  honorable 
court: 

"First.  To  allow  an  appeal  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  from  the  final  decree  of  the  court  entered  the  fourth  day  of 
March,  1915,  which  said  decree  provided  for  its  finality  under  certain  condi- 
tions therein  stated  within  twenty  days  from  the  said  date  of  said  decree,  ana 
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from  the  whole  thereof,  and  that  the  record  In  said  case  may  be  dnly  tran- 
scribed and  certified  to  said  United  States  Circuit  CJourt  of  Appeals,  to  be 
heard  upon  the  pleadings  and  proofs  as  shown  by  said  record. 

''Second.  That  the  court  will  fix  the  amount  of  additional  and  sufficient 
bond  to  secure  the  costs  and  Interest  <mi  appeal  and  Just  damages  for  any 
delay  therein. 

''Third.  That  citation  Issue,  if  necessary.  William  R.  I^ken, 

"Proctor  for  Respondent,  etc.,  and  Appellant 

"Ai^>eal  approved,  bond  for  damages  and  all  costs  fixed  at  one  thousand 
dollars,  with  sufficient  surety,  without  question  of  supersedeas  being  pressed 
[passed]  upon. 

"Citation  waived. 

"In  open  court,  this  May  28,  1915,  W.  W.  Lambdln,  U.  8.  Judge." 

On  May  29th  an  appeal  bond  was  given  as  follows : 

"Enow  all  men  by  these  presents,  that  we,  Jos.  F.  Wilson  &  Co.,  respond- 
ents and  claimants  in  the  above-stated  consolidated  causes,  by  their  proctor  of 
record,  William  R.  Leaken,  and  William  F.  McCauley,  of  Savannah,  Georgia, 
surety,  are  held  and  firmly  bound  unto  the  South  Atlantic  Steamship  Line, 
libelant,  its  successors  and  assigns,  in  the  sum  of  one  thousand  dollars,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of 
us,  our  and  each  of  our  heirs,  executors,  administrators,  successors,  and  as- 
signs, jointly  and  severally  by  these  presents. 

"Sealed  with  our  seals  and  dated  the  29th  day  of  May,  1915. 

"Whereas,  Jos.  F.  Wilson  &  Co.,  as  appellant,  has  prosecuted  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  from  a 
decree  of  the  District  Court  of  the  United  States,  bearing  date  the  fourth  day 
of  March,  1915,  which  said  decree  provided  for  its  finality  under  certain  condi- 
tions therein  stated  within  twenty  days  from  the  said  date  of  said  decree,  in 
the  above-stated  consolidated  causes  wherein  the  South  Atlantic  Steamship 
Line  is  libelant  against  the  steamship  Bylands,  her  tackle,  etc. 

"Now,  therefore,  the  condition  of  this  obligation  is  such  that  If  the  above- 
named  appellant,  Jos.  F.  Wilson  &  Co.,  shall  prosecute  said  appeal  with  effect, 
and  pay  any  damages  and  all  costs  which  may  be  awarded  against  them  as 
such  appellant  if  the  appeal  is  not  sustained,  then  this  obligation  shall  be  void, 
otherwise  the  same  ^all  be  and  remain  In  full  force  and  effect 

"Jos.  F.  Wilson  &  Co., 
"By  William  R.  Leaken,  Proctor  of  Record. 
"William  F.  McCauley,  Surety. 

"Sealed  and  delivered,  and  taken  and  acknowledged  this  29th  day  of  May, 
1915,  before  me.  J.  C.  Morcock,  Deputy  Clerk, 

"Approved  this  29th  day  of  May,  1915.  W.  W.  Lambdln,  U.  S.  Judge." 

Indorsement : 

"Filed  in  office  this  May  27,  1915.  J.  C.  Morcock,  Deputy  Clerk." 

The  record  does  not  show  any  return  day  for  the  appeal,  nor  that 
any  citation  was  issued.  The  transcript  was  filed  in  this  court  Sep- 
tember 8,  1915,  whereupon  the  South  Atlantic  Steamship  Line, 
through  its  proctors,  filed  a  motion  to  dismiss  the  appeal  for  numer- 
ous reasons,  but  mainly  for  the  reason  that  the  necessary  parties  to 
give  this  court  jurisdiction  were  not  made  parties  to  the  appeal.  The 
transcript  shows  that  neither  Busch  &  Jolles,  Incorporated,  nor  the 
Standard  Naval  Stores  Company,  in  whose  favor  judgment  was  ren- 
dered jointly  and  severally  against  the  appellant  and  the  National 
Surety  Company  of  New  York  and  the  South  Atlantic  Steamship 
Line,  were  made  parties.  Nor  was  the  National  Surety  Company 
of  New  York,  which  was  jointly  and  severally  bound  with  the  appel- 
lant, made  a  party.    It  does  not  appear  that  the  Surety  Company  was 
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asked  to  join  in  the  appeal,  nor  was  there  any  summons  and  sever- 
ance. 

It  is  contended  for  the  appellant  that  Busch  &  Jolles,  Incorporated, 
and  the  Standard  Naval  Stores  Company  were  not  necessary  par- 
ties to  this  appeal,  on  the  ground  that  the  decree  as  to  them  is  sep- 
arable as  to  the  issues  between  the  appellant  and  appellee,  and  be- 
cause of  certain  matters  alleged  to  have  occurred  after  the  appeal  was 
taken  they  have  no  further  interest  in  the  decree.  It  is  not  necessary 
for  us  to  pass  upon  this  phase  of  the  appellant's  contention,  because 
certainly  the  National  Surety  Company  of  New  York  was  a  neces- 
sary party,  not  to  be  dispensed  with  unless  there  was  a  summons  and 
severance. 

The  case  seems  to  be  entirely  covered  and  controlled  by  Estis  v. 
Trabue,  128  U.  S.  225,  229,  9  Sup.  Ct  58,  59  [32  L.  Ed.  437].  We 
quote  as  follows : 

**But  there  is  another  difficulty  in  the  present  case,  which  cannot  be  reach- 
ed by  an  amendment  in  or  by  this  court  under  section  1006.  The  Judgment 
is  distinctly  one  against  'the  claimants,  and  C.  F.  Robinson  and  John  W. 
Dlllard,  their  sureties  in  their  forthcoming  bond/  jointly,  for  a  definite  sum 
of  money.  There  is  nothing  distributive  in  the  Judgment,  so  that  it  can  be  re- 
garded as  containing  a  separate  Judgment  against  the  claimants  and  an- 
other separate  Judgment  against  the  sureties,  or  as  containing  a  Judgment 
against  the  sureties,  payable  and  enforceable  only  on  a  failure  to  recover  the 
amount  from  the  claimants,  and  execution  is  awarded  against  all  of  the  par- 
ties Jointly.  In  such  a  case  the  sureties  have  the  right  to  a  writ  of  error.  Ex 
parte  Sawyer,  21  Wall.  235,  240  [22  L.  Ed.  617]. 

"It  is  well  settled  that  all  the  parties  against  whom  a  Judgment  of  this  kind 
is  entered  must  Join  in  a  writ  of  error,  if  any  one  of  them  takes  out  such 
writ,  or  else  there  must  be  a  proper  summons  and  severance,  in  order  to  allow 
of  the  prosecution  of  the  writ  by  any  less  than  the  whole  number  of  the  de- 
fendants against  whom  the  Judgment  is  entered.  Williams  v.  Bank  of  the 
United  States,  11  Wheat.  414  [6  L.  Ed.  508] ;  Owings  v.  Kincannon,  7  Pet.  399 
[8  L.  Ed.  7271 ;  Heirs  of  Wilson  v.  Life  &  Fire  Ins.  Co.,  12  Pet.  140  [9  L.  Ed. 
1(»2] ;  Todd  v.  Daniel,  16  Pet  521  [10  L.  Ed.  1054] ;  Smyth  v.  Strader,  12 
How.  327  [13  L.  Ed.  1008] ;  Davenport  v.  Fletcher,  16  How.  142  [14  L.  Ed. 
879] ;  Mussina  v.  Cavazos,  20  How.  280  [15  L.  Ed.  878] ;  Sheldon  v.  CUfton, 
23  How.  481,  484  [16  L.  Ed.  429] ;  Masterson  v.  Herndon,  10  Wall.  416  (19 
L.  Ed.  953] ;  Hampton  v.  Rouse,  13  Wall.  187  [20  L.  Ed.  593] ;  Simpson  y. 
Greeley,  20  Wall.  152  [22  U  Ed.  338] ;  Feibelman  v.  Packard,  108  U.  S.  14 
[1  Sup.  Ct  138,  27  L.  Ed.  984].  Where  there  is  a  substantial  defect  in  a  writ 
of  error,  which  this  court  cannot  amend,  it  has  no  Jurisdiction  to  try  the 
case.  Heirs  of  Wilson  v.  Life  and  Fire  Ins.  Co.,  12  Pet  [supnL]  It  will 
then,  of  its  own  motion,  dismiss  the  case,  without  awaiting  the  action  of  a 
party.  Hilton  y.  Dickinson,  106  U.  S.  165^  168  [2  Sup.  Ot  424,  27  L.  Ed. 
688].*' 

The  appeal  is  dismissed. 
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(231  Fed.  106) 

HAYS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    January  26,  1916.) 

No.  4419. 

1.  CniMiNAL  Law  «=>741(1)— Triai^^ubt  Question. 

Where  there  is  substantial  evidence  to  establish  all  the  elements  of  the 
offense  charged,  verdict  for  accused  cannot  be  directed  on  the  theory  that 
the  evidence  is  Insufficient  to  convince  the  jury  of  accused's  guilt  beyond 
a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §S  1705,  1713, 
1727,  1728;    Dec.  Dig.  <8=»741(1).] 

2.  Pbostitution  ^=»1— Wiifte  Slaves— Applicability  of  Act. 

The  White  Slave  Act  (Act  Jmie  25,  1010,  c.  395,  36  Stat.  825  [Comp.  St, 
1913,  §§  8812-8819])  applies  to  a  prostitute  who  voluntarily  consents  to  acts 
of  illicit  relation,  as  well  as  to  a  "white  slave"  in  the  restricted  meaning 
of  those  words. 

[Ed.  Note.— For  other  cases,  see  Prostitution,  Cent.  Dig.  §§  1,  2;  Dec. 
Dig.  <e==>l.] 

3.  Cbiminal  Law  C=>422(6)--Tbial— Evidence— Instructions. 

In  a  prosecution  against  two  for  violating  the  White  Slave  Act,  a  state- 
ment in  writing,  made  by  one  of  those  accused,  was  properly  received, 
though  made  out  of  the  presence  of  the  other,  where  the  Jury  were  charged 
not  to  consider  the  statement  as  against  that  accused  not  making  it,  for  it 
must  be  presumed  that  they  followed  the  directions  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  984;  Dec. 
Dig.  <e=>422(6).] 

4.  Criminal  Law  €=>507(1)— White  Slaves— "Accomplice." 

In  a  prosecution  for  violating  the  White  Slave  Act,  the  woman  transport- 
ed is  not  an  "accomplice." 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1082,  1084. 
1087,  1091.  10^5 ;   Dec.  Dig.  <g=>507(l). 

For  other  detinitions,  see  Words  and  Phrases,  First  ajid  Second  Series, 
Accomplice.] 

5.  Criminal  Law  ^=»780(3)— Trial— Instructions— Accomplices. 

In  a  prosecution  for  violating  the  White  Slave  Act,  where  the  court  charg- 
ed that  in  considering  the  testimony  of  the  woman  the  jury  should  take 
into  consideration  that  she  was  implicated  in  the  improper  traiisaction, 
that  is  sufficient  admonition  as  to  her  testimony,  there  being  no  precise 
formula  which  must  be  followed  in  the  federal  courts ;  the  state  statutes 
as  to  such  matters  not  governing. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  1861 ;  Dec. 
Dig.  <@=»780(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

L.  T.  Hays  was  convicted  of  violating  the  White  Slave  Traffic  Act, 
and  he  brings  error.    Affirmed. 

Harry  O.  Glasser,  of  Enid,  Okl.,  for  plaintiff  in  error. 

Isaac  D.  Taylor,  Asst.  U.  S.  Atty.,  of  Guthrie,  Okl.  (John  A.  Fain, 
U.  S.  Atty.,  of  Lawton,  Okl.,  and  W.  B.  Herod,  Asst.  U.  S.  Atty.,  of 
Guthrie,  Okl.,  on  tlie  brief),  for  the  United  States. 

Before  GARLAND,  Circuit  Judge,  and  AMIDON  and  VAN  VAL- 
KENBURGH,  District  Judges. 

^=»For  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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AMIDON,  District  Judge.  Plaintiff  in  error,  ,Hays,  was  jointly 
indicted  with  one  Lessie  Jones,  for  violating  the  White  Slave  Traffic 
Act.  The  indictment  contained  two  counts.  The  first  charges  tlie 
furnishing  of  transportation  to  a  17  year  old  girl  to  make  a  journey 
from  Oklahoma  City,  Okl.,  to  Wichita,  Kan.,  for  the  purpose  of  illicit 
sexual  relations  with  Hays.  The  second  charges  the  persuading,  in- 
ducing, and  enticing  of  the  girl  to  make  the  same  journey  for  the 
same  pmrpose.  The  defendants  were  convicted  upon  both  counts. 
Hays  alone  brings  error. 

Lessie  Jones  is  a  mature  woman  and  a  confirmed  prostitute.  She 
and  the  girl  in  question  were  living  together  at  the  Regal  Hotel  in 
Oklahoma  Qty,  leading  an  illicit  life.  Miller,  a  business  associate  of 
Hays,  was  a  ** friend"  of  Lessie  Jones,  and  had  been  visiting  the  hotel 
for  two  or  three  days  in  the  early  part  of  March,  1914.  He  stated 
to  the  girl  that  he  had  a  friend  whom  he  would  like  to  have  her  meet. 
On  Sunday  Mr.  Hays  called  at  the  hotel,  and  Miller  introduced  him 
to  the  girl.  At  this  meeting  it  was  proposed  that  the  defendant  Jones 
and  the  girl  should  come  to  Wichita,  where  Miller  and  Hays  resided, 
the  men  to  pay  the  expense  of  the  journey,  and  to  support  the  women, 
in  consideration  of  illicit  sexual  life.  The  girl  at  first  declined,  but 
was  finally  persuaded  to  go.  The  men  returned  to  Wichita,  and  a  day 
or  two  later  were  followed  by  Lessie  Jones,  who  promised  the  girl 
that  she  would  get  money  from  Hays  to  pay  the  expense  of  her  com- 
ing. A  few  days  thereafter  she  called  the  girl  up  on  the  long-distance 
phone,  and  stated  that  Hays  refused  to  send  her  money,  but  was  will- 
ing to  supf^y  her  with  a  ticket,  and  directed  her  to  call  for  it  at  the 
Santa  Fe  office,  and  come  on  a  certain  train.  A  telegram  was  also 
sent  by  Lessie  Jones  to  the  girl,  as  foll6ws:  "Go  to  Santa  Fe  for 
ticket.  Come  on  seven-twenty  sure."  The  ticket  was  paid  for  by  Les- 
sie Jones  at  the  Santa  Fe  office  in  Wichita.  The  agent  there  wired  the 
agent  at  Oklahoma  City  to  furnish  the  girl,  giving  her  name,  the  ticket. 
The  girl,  acting  upon  the  telegraph  and  telephone  messages,  called 
at  the  Santa  Fe  office,  received  and  receipted  for  the  ticket,  and  travel- 
ed upon  it  to  Wichita.  All  this  documentary  evidence  from  the  rail- 
road, telegraph,  and  telephone  offices  was  introduced  at  the  trial  in 
support  of  the  oral  testimony.  At  Wichita  Hays  and  Miller  were  wait- 
ing in  the  Santa  Fe  Station  when  the  girl  arrived.  They  kept  a  little 
in  the  background.  Lessie  Jones  was  also  there,  and  met  the  girl,  and 
took  her  to  a  restaurant  for  supper.  She  then  conducted  her  to  a  hotel, 
where  two  rooms  had  been  engaged  previously.  There  they  found 
Hays  and  Miller  awaiting  them.  Hays  occupied  one  room  with  the 
girl,  and  Miller  the  other  with  the  defendant  Jones.  The  next  morning 
it  was  arranged  between  the  four  that  the  women  should  either 
engage  a  house  or  other  rooms  during  the  day,  and  that  all  four  should 
meet  at  the  post  office  at  6  o'clock  in  the  evening,  where  the  women 
were  to  notify  the  men  of  the  location  of  the  quarters  selected.  Rooms 
were  engaged  at  a  rooming  house.  The  girl  registered  herself  and 
Hays  under  the  name  of  Mr.  and  Mrs.  O.  C.  Russell,  Kansas  City. 
The  defendant  Jones  registered  herself  and  Miller  under  the  name  of 
Mr.  Miller  and  wife,  Kansas  City.    At  6  o'clock  the  women  went  to 
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the  post  office,  and  were  soon  met  by  the  two  men.  The  four  took  a 
short  ride  in  an  automobile,  and  then  separated,  the  women  going  to 
their  rooms.  Later  in  the  evening  the  two  men  came  to  the  rooms  for 
the  night,  Hays  occupying  one  room  with  the  girl,  and  Miller  the  other 
with  the  defendant  Jones.  During  the  next  10  days  the  parties  spent 
four  or  five  nights  together  in  the  same  rooms.  The  men  then  stated 
that  their  wives  were  getting  **wise,"  and  that  they  could  not  come  to 
the  rooms  any  more.  Evidence  of  the  keeper  of  the  rooming  house 
and  of  the  hotel  was  also  introduced  in  corroboration  of  the  testimony 
of  the  girl,  who  was  the  chief  witness  on  behalf  of  the  government. 
During  the  period  of  their  illicit  relations  Hays  paid  the  girl  $2  on  two 
different  occasions,  and  $1  on  another.  The  bills  for  the  rooms  were 
paid  by  the  defendant  Jones. 

The  only  evidence  that  Hays  paid  for  the  ticket  upon  which  the 
girl  rode  was  the  testimony  of  the  girl  as  to  the  original  agreement 
made  at  the  Regal  Hotel,  and  her  statement  as  to  the  declarations  of 
defendant  Jones,  in  the  conversation  over  the  long-distance  phone, 
that  Hays  furnished  the  money  for  the  ticket.  So  far  as  there  was 
direct  evidence  on  the  subject,  the  money  was  actually  paid  to  the 
Santa  Fe  agent  at  Wichita,  by  the  defendant  Jones,  and  she  carried 
on  the  communications  with  the  girl  which  resulted  in  her  making  the 
trip  to  Wichita.  The  only  other  evidence  on  the  subject  is  the  illicit 
life  of  Hays  with  the  girl  which  is  so  clearly  established  as  not  to  be 
controverted  in  the  argument  in  this  court.  No  evidence  was  intro- 
duced by  the  defendants. 

[1]  At  the  conclusion  of  plaintiff's  case  a  motion  was  made  for  a 
directed  verdict,  and  its  denial  is  one  of  the  principal  errors  now  re- 
lied on.  While  it  is  conceded  that  there  is  substantial  evidence  to  es- 
tablish all  the  elements  of  the  offenses  charged  in  the  indictment,  it 
is  urged  that  such  evidence  is  insufficient  to  convince  the  jury  beyond 
a  reasonable  doubt.  This  assignment  of  error  is  without  merit. 
Where  there  is  substantial  evidence  tending  to  prove  each  element  of 
the  offense  charged,  the  verdict  of  the  jury  is  final.  Whether  the 
evidence  is  of  sufficient  probative  force  to  convince  the  mind  beyond  a 
reasonable  doubt  is  addressed  solely  to  the  judgment  of  the  jury.  The 
court  can  do  no  more  than  accurately  state  the  rule  of  law.  There  is 
no  way  by  which  the  doctrines  of  reasonable  doubt  and  presumption 
of  innocence  can  be  properly  used  to  create  a  new  zone  of  error,  or 
devolve  upon  appellate  courts  the  duty  to  examine  evidence  and  de- 
termine its  probative  force.  Matthews  v.  United  States,  192  Fed. 
490,  113  C.  C.  A.  96;  Stout  v.  United  States,  227  Fed.  799,  142  C.  C. 
A.  323;  Humes  v.  United  States,  170  U.  S.  210;  *  Burton  v.  United 
States,  202  U.  S.  344,  373,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann. 
Cas.  362;  Matthews  v.  United  States,  192  Fed.  490,  113  C.  C.  A. 
96;  Tapack  v.  United  States,  220  Fed.  445,  137  C.  C.  A.  39;  Ward  v. 
State,  58  Neb.  719,  79  N.  W.  725 ;  People  v.  Cummings,  123  Cal.  269, 
55  Pac.  898;  People  v.  Houff,  120  Cal.  538,  52  Pac.  846,  65  Am.  St 
Rep.  201.  There  is  nothing  in  the  opinions  in  Vernon  v.  United 
States,  146  Fed.  123,  76  C.  C.  A.  547,  and  Union  Pacific  Coal  Co.  v. 
United  States,  173  Fed.  737,  97  C.  C  A.  578,  to  the  contrary.    The 

*  18  Sup.  Ct.  602,  42  L.  Bd.  1011. 
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Opinions  in  those  cases  expressly  state  that  there  is  a  lack  of  substan- 
tial evidence  to  support  the  material  averments  of  the  indictment. 
That  was  the  basis  of  those  decisions. 

[2]  It  is  next  urged,  but  in  a  rather  hesitating  way,  that  the  White 
Slave  Act  is  confinwi  to  cases  of  white  slavery.  The  Ninth  Circuit  in 
Diggs  V.  United  States,  220  Fed.  545,  136  C.  C.  A.  147,  held  to  the  con- 
trary. The  implication  of  a  similar  holding  is  so  strong  in  the  recent 
decisions  of  the  Supreme  Court  as  to  amount  to  a  direct  decision  of 
the  pcMnt  Hoke  v.  United  States,  227  U.  S.  308,  33  Sup.  Ct.  281,  57 
L  Ed.  523,  43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  905;  Athana- 
saw  V.  United  States,  227  U.  S.  326,  33  Sup.  Ct.  285,  57  L.  Ed.  528, 
Ann.  Cas.  1913E,  911 ;  United  States  v.  Bitty,  208  U.  S.  393,  28  Sup. 
Ct.  396,  52  L.  Ed.  543.  See,  also.  United  States  v.  Flaspoller  (D.  C.) 
205  Fed.  1006;  Johnson  v.  United  States,  215  Fed.  679,  131  C.  C.  A. 
613,  L.  R.  A.  1915A,  862.  The  only  basis  for  such  a  construction  of 
the  act  is  the  title  given  to  it  in  the  last  section,  and  some  language 
contained  in  the  debates  and  reports.  It  is  elementary,  however,  that 
the  plain  language  of  a  statute  cannot  be  controlled  by  such  consider- 
ations, and,  in  our  judgment,  the  language  of  the  White  Slave  Act 
is  so  plain  as  to  make  the  interpretation  suggested  seem  purely  fanciful. 

[3]  The  defendant  Lessie  Jones  made  a  statement  in  writing  which 
tends  to  implicate  the  defendant  Hays  as  well  as  herself.  When  this 
statement  was  offered  in  evidence,  counsel  representing  Mr.  Hays  ob- 
jected to  its  receipt  upon  the  ground  that  he  was  not  present,  and 
could  not  be  bound  by  it.  The  court  promptly  instructed  the  jury 
that  the  statement  could  not  be  considered  as  against  the  defendant 
Hays,  and  that  it  was  received  solely  as  bearing  upon  the  question  of 
the  guilt  of  the  defendant  Jones.  This  matter  was  again  fully  ex- 
plained to  the  jury  in  the  charge.  Counsel  for  Hays  now  urges  that 
the  statement  must  have  been  prejudicial  to  their  client,  and  that  the 
jury  disregarded  the  plain  and  emphatic  direction  of  the  trial  judge. 
We  must  assiune,  however,  that  the  jury  obeyed  those  instructions. 
Any  other  holding  would  make  the  practical  administration  of  justice 
by  means  of  a  jury,  impossible. 

[4,  5]  At  the  conclusion  of  the  court's  charge  counsel  for  Mr.  Hays 
made  the  following  oral  request : 

**The  defendant  requests  the  court  to  Instruct  the  Jury  that  the  girl,  under 
the  facts  and  circumstances,  is  an  accomplice,  and  that  it  is  a  rule  of  law 
that  before  the  jury  can  take  the  testimony  of  an  accomplice,  it  must  be  cor- 
roborated by  other  testimony  of  other  witnesses,  or  by  facts  and  circumstances 
which  wiU  convince  the  jury  beyond  a  reasonable  doubt" 

To  that  request  the  court  responded  as  follows : 

"That  instruction  is  refused,  I  think  it  la  entirely  proper,  however,  for  the 
court  to  say  to  the  jury  where  a  witness  goes  on  the  stand  who  is  implicated 
in  an  improper  transaction,  and  admits  it,  that  that  fact  ought  to  be  taken 
into  consideration  in  passing  on  her  testimony,  and  the  jury  should  care- 
fully scrutinize  it  with  that  in  view,  and  give  due  consideration  and  weight  to 
that  occurrence  in  the  evidence." 

An  exception  was  saved  to  this  action  of  the  court,  and  is  now  as- 
signed as  error. 
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The  ruling  was  clearly  right.  The  request  as  framed  by  counsel 
was  improper  upon  two  grounds:  First,  the  girl  was  not  an  accom- 
plice (United  States  v.  Holte,  236  U.  S.  140,  145,  35  Sup.  Ct.  271,  59 
L.  Ed.  504,  L.  R.  A.  1915D,  281 ;  Diggs  v.  United  States,  220  Fed. 
545,  553,  136  C.  C.  A.  147) ;  second,  even  if  she  were  an  accomplice, 
the  request  as  framed  states  the  requirements  of  corroboration  much 
too  strongly.  The  admonition  given  by  the  court  adequately  safe- 
guarded defendant's  rights.  There  is  no  precise  formula  which  must 
be  observed  in'  the  federal  courts.  They  are  not  bound  by  state  stat- 
utes on  the  subject.  The  admonition  to  be  given  is  a  matter  of  cau- 
tion, and  not  a  hard  and  fast  rule  of  law.  Hanley  v.  U.  S.,  123  Fed. 
849,  59  C.  C.  A.  153.  The  language  used  may  properly  be  varied  to 
some  extent  according  to  the  degree  of  criminality  of  the  accomplice 
and  the  circumstances  under  which  he  testifies.  Wigmore  on  Evidence, 
§  2057. 

The  judgment  is  affirmed. 


(231  Fed.  110) 

EDWARDS  V.  KEITH. 

(Circuit  Court  of  Appeals,  Second  Circuit.     January  31,  1916.) 

No.  129. 

1.  Internal   Revenue   ^=s>7 — Income   Tax — ^Pbopebty    Taxable — "Net   In- 

COME." 

Under  Act  Oct  3.  1913,  c.  16,  §  II,  dlv.  B,  38  Stat.  167  (Comp.  St  1913, 
§  6321),  providing  that  the  "net  Income"  of  a  taxable  person  shall  Include 
gains,  profits,  and  Income  derived  from  salaries  or  compensation  for  per- 
sonal services,  of  whatever  kind  and  in  whatever  form  paid,  or  from 
businesses,  commerce,  gains,  profits,  and  Income  derived  from  any  source 
whatever,  a  life  insurance  agent,  whose  contract  entitled  him  to  commis- 
sions of  a  specified  percentage  of  the  first  premium  of  each  policy  and 
of  a  dlflPerent  percentage  on  subsequent  renewal  premiums  when  the 
same  should  be  paid.  Is  liable  to  pay  the  Income  tax  on  commissions  on 
renewals  of  iwlicles  issued  before  the  act  was  adopted,  which  were  not 
paid  until  thereafter. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  8-10; 
Dec.  Dig.  «©=>7. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Net  Income.] 

2.  Internal  Revenue  €=>7 — Income  Tax — ^Treasuby  Regulations. 

The  instruction  of  the  Treasury  Department  requiring  return  to  be 
made  of  fees  or  emoluments  for  services  charged  for,  but  not  collected,  if 
good  and  collectible,  cannot  change  the  requirement  of  the  statute  that 
the  income  tax  shall  be  based  on  the  Income  arising  or  accruing  during 
the  calendar  year. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  H  8-10; 
Dec.  Dig.  <8=»7.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Charles  Jerome  Edwards  against  Henry  P.  Keith,  as  col- 
lector, to  recover  part  of  the  income  tax  paid  by  plaintiff.     From  a 

^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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judgment  sustaining  a  demurrer  to  the  amended  complaint  and  dis- 
missing the  complaint  on  its  merits,  plaintiff  appeals.    Affirmed. 

This  cause  comes  here  upon  appeal  from  a  judgment  sustaining  a 
demurrer  to  the  amended  complaint  and  dismissing  said  complaint  on 
the  merits.  The  opinion  of  Judge  Chatfield  will  be  found  in  224 
Fed.  585. 

Jones,  McKinny  &  Steinbrink,  of  Brooklyn,  N.  Y.  (George  W. 
Wickersham,  of  New  York  City,  Chas.  A.  Woods,  of  Long  Island 
City,  N.  Y.,  and  Meier  Steinbrink,  of  Brooklyn,  N.  Y.,  of  counsel),  for 
plaintiff  in  error. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  for  defendant 
in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1]  The  action  is  brought  to  recover 
part  of  the  income  tax  for  1913  paid  by  plaintiff.  The  statute  (Act  Oct. 
3,  1913,  38  Stat.  114,  166)  provides  for  the  levying  an  individual  tax 
on  those  liable  to  pay  "upon  the  entire  net  income  arising  or  accruing 
from  all  sources  in  the  preceding  calendar  year."  For  the  year  1913 
the  period  is  10  months  only,  the  statute  taking  effect  March  1,  1913. 
The  act  thus  defines  net  income : 

**That,  subject  only  to  such  exemptions  and  deductions  as  are  hereinafter 
allowed,  the  net  income  of  a  taxable  person  shall  include  gains,  profits,  and 
income  derived  from  salaries,  wages,  or  compensation  for  personal  service  of 
whatever  kind  and  In  whatever  form  paid,  or  from  professions,  vocations, 
businesses,  trade,  commerce,  or  sales,  or  dealings  in  property,  whether  real 
or  personal,  grrowing  out  of  the  ownership  or  use  of  or  interest  In  real  or 
personal  property,  also  from  interest,  rent,  dividends,  securities,  or  the  trans- 
action of  any  lawful  business  carried  on  for  gain  or  profit,  or  gains  or  profits 
and  income  derived  from  any  source  whatever,  including  the  Income  from 
but  not  the  value  of  property  acquired  by  gift,  bequest,  devise,  or  descent." 
Division  B  of  section  II. 

Plaintiff  is  a  life  insurance  agent,  employed  by  an  insurance  com- 
pany under  written  contracts  to  procure  applications  for  assurance 
on  the  lives  of  individuals.  As  compensation  for  his  services  the  in- 
surance ccmipany  is  obligated  to  pay  him  a  certain  commission  on  the 
first  premium  paid  by  the  assured  when  the  policy  is  issued.  It  is  fur- 
ther obligated,  as  the  assured  pays  subsequent  renewal  premiums  for 
a  certain  number  of  years,  to  pay  to  plaintiff  a  stated  commission  on 
each  of  such  renewal  premiums.  It  is  with  these  renewal  premiums, 
or  rather  with  the  commissions  paid  thereon  that  this  cause  is  con- 
cerned.   Plaintiff's  brief  thus  states  the  controversy. 

"A  single  question  Is  presented  by  the  appeal,  namely:  whether  or  not  the 
commissions  payable  to  complainant  under  the  contracts  with  the  Assurance 
Society  annexed  to  the  complaint,  upon  renewal  premiums  paid  on  policies 
obtained  through  the  Instrumentality  of  appellant  prior  to  March  1,  1913,  but 
which  conmiissions  were  not  actually  paid  to  and  received  by  complainant 
until  after  March  1,  1913,  and  between  that  date  and  December  31,  1913,  con- 
stitute a  part  of  'the  entire  net  Income'  of  complainant  'arising  or  accruing 
from  all  sources'  between  those  dates." 

An  elaborate  argument  is  presented  on  behalf  of  the  plaintiff  in 
error,  based  in  part  upon  provisions  in  the  contracts  whereby  the  com- 
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pany  agrees  to  loan  money  to  the  agent  to  the  amount  of  certain  ex- 
pected commissions  on  renewals,  and  the  agent  agrees  to  render  as- 
sistance in  the  collection  of  renewal  premiums;  but  the  question 
seems  to  us  a  very  simple  one  and  one  absolutely  determined  by  the 
provision  in  all  the  contracts  that  "commissions  shall  accrue  only  as 
the  premiums  are  paid  in  cash."  That  the  work  for  which  the  com- 
pensation is  paid  was  done  in  some  prior  year  seems  to  us  unimportant. 

If,  as  counsel  retained  for  the  purpose,  a  lawyer  argues  a  cause  for 
a  client  before  the  Court  of  Appeals  in  October,  1915,  having  received 
a  retainer  in  August  and  his  work  being  completed  with  the  argument, 
and  the  cause  is  decided  in  December  and  his  client  pays  him  in  Feb- 
ruary, 1916,  we  cannot  see  why  he  should  not  include  his  retainer  in 
his  income  return  for  1915  and  the  money  paid  him  for  argimient 
in  his  return  for  1916,  although  in  that  year  (1916)  he  did  nothing- 
did  not  even  send  in  a  bill,  having  done  that  in  December,  1915. 

If  as  a  reward  for  long  and  faithful  service  an  industrial  corpora- 
tion votes  to  one  of  its  employes,  who  retires  from  active  work,  an 
annual  pension,  we  do  not  see  why  all  instalments  of  that  pension  paid 
in  each  calendar  year  are  not,  under  the  statute,  income  for  that  year. 

If  an  agent  for  a  life  insurance  company  does  a  particular  job,  e. 
g.,  persuades  John  Doe  to  insure  in  the  company  on  July  1st,  1915, 
and  receives  as  part  compensation  for  that  work  a  certain  sum  when 
Doe  pays  his  first  premium  in  July,  1915,  surely  he  includes  that  in 
his  income  return  for  1915.  That  certainly  is  income.  If  under  this 
arrangement  with  the  company  he  receives  a  further  sum  of  money 
as  compensation  for  the  same  job  in  July,  1916,  when  John  Doe  pays 
his  second  premium,  we  cannot  see  why  that  is  not  income  for  1916— 
in  the  ordinary  sense  of  the  word.  Why  it  is  not  within  the  lan- 
guage of  the  act  "income  arising  or  accruing  in  the  calendar  year 
1916''  and  "derived  from  personal  services"  we  are  entirely  at  a  loss 
to  understand.  The  statute  does  not  provide  that  the  "personal  serv- 
ices," compensation  for  which  is  to  be  considered  income,  must  be 
rendered  in  the  same  year  in  which  the  compensation  is  received. 

It  may  be  noted  that,  although  fully  earned  by  work  already  done, 
there  is  no  certainty  that  the  sum  conditionally  promised  for  an  ensuing 
year  will  ever  be  paid  or  will  accrue  or  come  due ;  John  Doe  may  die 
within  the  first  year,  or  at  its  expiration  may  refuse  to  renew  his  policy 
in  which  event  the  company  is  not  obligated  to  pay  its  agent  anything 
beyond  the  amount  already  paid  him ;  the  obligation  to  pay  does  not 
arise  until  John  Doe  actually  pays  his  renewal  premium  in  cash. 

There  is  nothing  in  the  opinion  in  the  Matter  of  Wright  (D.  C.) 
151  Fed.  361,  which  we  affirmed  in  157  Fed.  544,  85  C.  C.  A.  206,  18 
L.  R.  A.  (N.  S.)  193,  which  at  all  conflicts  with  the  views  above  ex- 
pressed. 

[2]  Reference  is  also  made  to  certain  instructions  of  the  Treasury 
Department : 

"A  person  receiving  fees  or  emoluments  for  professional  or  other  serrices, 
as  in  the  case  of  physicians,  or  lawyers,  should  include  all  actual  receipts 
for  services  rendered  in  the  year  for  which  return  is  made,  together  with  all 
unpaid  accounts,  charges  for  services  or  contingent  income  due  for  that  year, 
if  good  and  coUectible."    Form  1040,  instruction  14:  form  1041,  instructioQ  12. 
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This  form  may  be  appropriate  enough  to  give  the  department  full 
information  about  an  individual's  earnings  in  any  particular  year  so 
as  to  enable  its  officers  to  check  up  with  accuracy  some  return  of  a 
future  year,  when  his  hope  of  being  paid  what  he  has  earned  finds 
fruition.  But  no  instructions  of  the  Treasury  Department  can  enlarge 
the  scope  of  this  statute  so  as  to  impose  the  income  tax  upon  unpaid 
charges  for  services  rendered  and  which,  for  aught  any  one  can  tell, 
may  never  be  paid.  To  take  the  illustration  given  above,  the  charge 
for  the  argument  in  the  Court  of  Appeals,  tmpaid  on  December  31, 
1915,  could  not  be  included  as  taxpaying  income  for  1915,  because  it 
was  not  paid  in  that  year  and  the  client  might  die  insolvent  on  Jan- 
uary 1,  1916;  but  as  soon  as  it  is  paid  it  becomes  taxpaying  income 
of  tiie  year  in  which  such  payment  is  made,  although  it  was  made  for 
services  performed  in  a  prior  year.  The  phraseology  of  form  1040 
is  somewhat  obscure;  perhaps  it  means  that  there  shall  be  included 
actual  receipts  (a)  for  services  rendered  in  the  year  for  which  return  is 
made  and  (b)  for  unpaid  accounts,  or  charges  for  services  rendered 
in  former  years,  and  paid  in  the  year  for  which  return  is  made.  But 
it  matters  Httle  what  it  does  mean ;  the  statute  and  the  statute  alone 
determines  what  is  income  to  be  taxed.  It  taxes  only  income  "derived" 
from  many  different  specified  sources ;  one  does  not  ''derive  income" 
by  rendering  services  and  charging  for  them. , 

The  judgment  is  affirmed. 


<231  Fed.  113) 
ORANE  CREEK  IRR.  DIST.  et  al.  v.  PORTIAND  WOOD  PIPE  00.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  20,  1916.) 

No.  2645. 

Mechanics'  Liens  ^=»1<J— Subject-Matter— Public  Pbopebty. 

Where  a  mechanic's  Uen  on  an  irrigation  system,  constructed  by  a  pri- 
vate corporation  under  a  contract  with  two  irrigation  districts  to  which 
the  system  was  to  be  conveyed,  was  perfected  before  the  conveyance  to  the 
districts,  it  was  not  defeated  by  the  conveyance,  even  though  the  general 
lien  laws  do  not  apply  to  public  corporations,  such  as  irrigation  districts. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  §§  14,  15 ; 
Dec.  Dig.  <8=»13.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  District  of  Idaho;   Frank  S.  Dietrich,  Judge. 

Mechanic's  lien  suit  by  the  Portland  Wood  Pipe  Company  and 
others  against  the  Crane  Creek  Irrigation  District  and  another.  De- 
cree for  the  complainants,  and  defendants  appeal.    Affirmed. 

C.  S.  Varian,  of  Salt  Lake  City,  Utah,  and  E.  R.  Coulter,  of  Wei- 
ser,  Idaho,  for  appellants. 

Richards  &  Haga  and  McKeen  F.  Morrow,  all  of  Boise,  Idaho,  for 
appellee  Portland  Wood  Pipe  Co. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  RUD- 
KIN,  District  Judge. 

^=9For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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RUDKIN,  District  Judge.  This  is  an  appeal  from  the  decree  of 
the  court  below  in  so  far  as  it  decrees  the  foreclosure  of  a  lien  against 
the  property  of  certain  irrigation  districts  in  the  state  of  Idaho.  The 
facts  material  to  a  proper  understanding  of  the  question  presented 
by  the  appeal  are  as  follows : 

The  Crane  Creek  Irrigation,  Land  &  Power  Company  is  a  private 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
Idaho,  and  the  Crane  Creek  irrigation  district  and  the  Sunnyside  ir- 
rigation district  are  public  corporations  organized  and  existing  under 
the  laws  of  that  state.  On  the  22d  day  of  August,  1910,  the  Irriga- 
tion &  Power  Company  entered  into  two  separate  contracts  with  the 
two  irrigation  districts  in  question,  under  the  terms  of  which  it 
agreed  to  construct  and  complete  an  irrigation  system  according  to 
certain  plans  and  specifications  agreed  upon,  and  upon  completion  to 
convey  to  each  of  the  irrigation  districts  a  certain  specified  undivided 
interest  therein.  These  contracts  recited  that  the  Irrigation  &  Power 
Company  was  the  owner  of  certain  water  rights,  reservoir  sites,  and 
rights  of  way  upon  which  some  construction  work  had  been  per- 
formed, and  it  was  thereupon  agreed  that  the  reservoir,  dams,  fMpe 
lines,  flumes,  laterals,  and  other  structures  should  be  constructed 
and  completed  by  the  1st  day  of  May,  1912,  and  that  when  so  con- 
structed and  completed  the  undivided  interest  should  be  conveyed 
to  each  of  the  irrigation  districts  as  therein  provided.  It  was  fur- 
ther agreed  that  partial  conveyances  should  be  made  from  time  to 
time  on  monthly  estimates  as  the  work  progressed,  and  that  upon 
the  completion  of  the  work  these  partial  conveyances  should  be  fol- 
lowed by  a  final  conveyance.  The  Irrigation  &  Power  Company  en- 
tered into  a  contract  for  the  construction  and  completion  of  this  ir- 
rigation system,  first  with  Maney  Bros.  &  Co.  and  later  with  the 
Slick  Bros.  Construction  Company.  The  appellee,  the  Portland 
Wood  Pipe  Company,  under  contract  with  the  Slick  Bros.  Construc- 
tion Company,  furnished  certain  piping  and  other  material  to  be  used 
in  the  construction  work,  and  for  the  purchase  price  of  the  material 
so  furnished  it  filed  and  perfected  its  lien  claim  under  the  laws  of  the 
state  of  Idaho.  At  the  time  the  materials  were  so  furnished  the  Ir- 
rigation &  Power  Company  was  in  charge  of  the  construction  work 
as  owner ;  none  of  the  conveyances  or  partial  conveyances  to  the  ir- 
rigation districts  had  been  recorded,  and  so  far  as  the  record  dis- 
closes the  present  lien  claimant  had  no  notice  of  the  claims  of  the  ir- 
rigation districts.  Under  these  facts  the  irrigation  districts  contend 
that  they  are  public  corporations,  organized  and  existing  under  the 
laws  of  the  state  of  Idaho  for  public  purposes,  and  that  their  prop- 
erty cannot  be  subjected  to  liens  under  the  mechanic's  lien  laws  of 
that  state.    This  is  the  sole  question  presented  by  the  appeal. 

The  court  below  did  not  find  it  necessary  to  determine  whether  the 
property  of  an  irrigation  district  is  subject  to  the  lien  laws  of  the 
state  of  Idaho,  nor  do  we.  For,  conceding  that  an  irrigation  dis- 
trict is  a  public  corporation,  and  that  its  property  cannot  be  sub- 
jected to  a  lien  for  material  furnished  to  the  district  direct  or  to  a 
contractor  with  the  district,  yet  when  an  irrigation  district  or  other 
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public  corporation  acquires  property  from  another  it  acquires  it  sub- 
ject to  all  liens  and  burdens  lawfully  imposed  upon  it  by  the  former 
owner,  just  the  same  as  any  other  purchaser.  In  the  present  case  the 
Irrigation  &  Power  Company  was  in  possession  of  the  irrigation  sys- 
tem as  owner,  and  was  holding  itself  out  to  the  world  as  such.  It 
contracted  for  the  construction  of  an  irrigation  system  on  its  own 
property,  and  material  was  furnished  to  be  used  in  that  system,  for 
which  a  lien  was  given  by  the  laws  of/  the  state.  That  lien  attached 
before  the  irrigation  district  acquired  the  property  and  was  not  dis- 
placed by  the  conveyance  to  the  district.  Thus,  in  Salem  v.  Lane  & 
Bodley  Co.,  189  111.  593,  60  N.  E.  37,  82  Am.  St.  Rep.  481,  Reed  and 
Van  Kirk  submitted  a  written  proposition  to  the  city  of  Salem  to  fur- 
nish the  city  a  complete  electric  light  plant,  in  accordance  with  cer- 
tain specifications  set  out  in  the  proposition,  for  the  sum  of  $9,000, 
payable  in  bonds,  or  partly  in  bonds  and  partly  in  notes,  as  the  city 
might  elect.  This  proposition  was  accepted  by  the  city,  and  the  plant 
was  constructed  by  Reed  and  Van  Kirk.  Lane  &  Bodley  Company 
furnished  an  engine  wherewith  to  operate  the  plant,  and  filed  and  per- 
fected a  lien  therefor  under  the  laws  of  the  state  of  Illinois.  There- 
after the  plant  was  completed  and  duly  conveyed  to  the  city.  In  a 
suit  to  foreclose  the  Lane  &  Bodley  Company  lien  the  city  contended 
that  its  property  was  not  subject  to  the  lien  laws  of  the  state,  and  the 
court  so  conceded ;  but  it  was  nevertheless  held  that  the  city  acquired 
the  property  subject  to  the  lien.  In  the  course  of  its  opinion  the  court 
said: 

**The  decree  was  not  awarded  on  the  theory  the  property  thus  hold  by  the 
municipality  for  the  use  of  the  public — to  enable  the  city  to  discharge  its  pub- 
lic functions — ^is  within  the  purview  of  the  mechanic's  lien  law  and  subject  to 
be  sold  to  discharge  an  indebtedness  contracted  by  the  city  for  material  or  la- 
bor used  in  the  construction  of  the  plant,  but  that  the  lien  attached  to  the 
electric  light  plant  before  it  became  the  property  of  the  city,  for  the  debt  of 
the  then  owners,  T.  C.  Reed  and  William  Van  Kirk,  and  that  the  city  acquired 
the  property  subject  to  the  lien.  Reed  and  Van  Kirk  were  parties  defendant 
to  the  bill,  and  a  personal  money  decree  was  entered  against  them  and  a  decree 
in  rem  against  the  electric  light  plant.  The  appeal  was  prosecuted  on  behalf  of 
the  city  only.  If  the  defendant  In  error  corporation  had  perfected  a  lien 
against  the  plant  while  it  was  the  property  of  an  individual  owner,  the  subse- 
quent purchase  of  the  plant  by  the  city  could  not  operate  to  deprive  the  lienor 
of  the  benefit  of  the  statutory  provisions  for  the  enforcement  of  the  lien  by  a 
forced  sale  of  the  property.  The  decree  is  a  personal  money  decree  against 
Reed  and  Van  Kirk,  and  for  the  sale  of  the  electric  light  plant  in  default  of 
payment  of  the  decree  debt  There  is  no  decree  against  the  city  for  the  pay- 
ment of  any  sum.  The  city  cannot  be  required,  by  mandamus  or  any  order  or 
process  of  the  court,  to  pay  the  decree  debt.  It  is  not  a  decree  debtor,  but 
the  owner  of  real  property  upon  which  the  lien  of  the  decree  may  operate  if  it 
does  not  pay  the  sum  specified  in  the  decree.  It  may  voluntarily  pay  the 
amount  necessary  to  remove  the  lien  from  the  property,  but  there  is  no  process 
or  authority  of  law  that  may  be  invoked  to  coerce  it  to  make  payment.  The 
lien  is  created  by  the  statute,  and  the  statute  provides,  as  the  mode  of  enforce- 
ment of  the  lien,  the  sale  of  the  land  on  which  the  lien  has  attached.  To  deny 
to  the  plaintiff  in  error  corporation  the  benefit  of  this  mode  of  enforcing  the 
decree  is,  in  this  case,  to  nullify  the  Uen." 

Again  the  court  said : 

**The  substance  of  the  entire  transaction  was  that  Reed  &  Co.  proffered  to 
procure,  construct,  and  tender  to  the  city  a  complete  electric  light  plant 
(grounds,  building,  and  machinery),  constructed  in  accordance  with  given  spec- 
ifications and  plans,  for  a  specified  sum  of  money,  and  the  city  contracted  to  ao- 


Digitized  by  VjOOQIC 


304  145  G.  C.  A.  BBPOBTS 

cept  the  said  plant  (grounds,  building,  and  machinery)!  it  couRtructed  and  ten- 
dered in  accordance  with  the  terms  of  the  proposition  of  said  Reed  &  Ca,  and 
under  the  contract  Reed  &  Co.  tendered,  and  the  city  aco^ted,  a  plant  which 
was  incumbered  by  a  legally  subsisting  lien  in  favor  of  the  defendant  in  error 
company.  Such  a  lien  would  not  be  displaced  by  the  conveyance  to  the  dty, 
but  the  lien  remained  as  fully  effective  against  the  property  after  the  convey- 
ance to  the  dty  as  before." 

While  on  grounds  of  public  policy  the  property  of  municipal  cor- 
porations held  for  public  purposes  may  be  exempt  from  the  operation 
of  the  general  lien  laws  of  the  state,  yet  such  municipalities  may  not 
enter  into  contracts  with  third  persons  for  the  construction  of  plants 
or  other  improvements  on  the  property  of  such  third  persons  to  be 
thereafter  conveyed  to  the  municipality,  and  then  claim  the  statutory 
exemption  from  liens  for  labor  performed  upon  or  materials  used  in 
the  construction  of  the  contemplated  improvements. 

Such  were  the  views  of  the  court  below,  and  its  decree  is  aflirmed. 


(231  Fed.  116) 

CUOMO' V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  176. 

1.  Receiving  Stolen  Goods  ^=>9(1) — Questions  fob  Jubt. 

On  a  trial  for  receiving  and  having  possession  of  stolen  goods  in  viola- 
tion of  Act  Cong.  Feb.  13,  1913,  c.  50,  37  Stat  670  (Comp.  St  1913,  §§  8603, 
8604),  relative  to  the  larceny  of  goods  in  Interstate  commerce,  defend- 
ant's guilt  held  a  question  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Receiving  Stolen  Goods,  Cent  Dig.  f  19; 
Dec.  Dig.  <&=>9(1).] 

2.  Criminal  Law  ^=>1159(4)-i-AppEAL — Review — Cbbdibiutt  of  Witnesses. 

That  the  jury  believed  the  testimony  of  the  government's  witnesses 
rather  than  that  told  by  defendant  Is  a  result  which  an  appellate  court 
will  not  disturb. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  (  3077 ;  Dec: 
Dig.  <&=>1159(4).] 

3.  Witnesses  ^=>393(4) — Impeachment — ^Admissibilitt  op  Evidence. 

It  was  not  error  to  exclude  a  deposition  of  a  witness  for  the  government 
at  variance  in  some  respects  with  the  witness'  testimony,  where  defend- 
ant's counsel  had  cross-examined  the  witness  as  to  the  questions  and 
answers  contained  in  the  deposition  and  admitted,  In  offering  the  deposi- 
tion in  evidence,  that  he  had  cross-examined  the  witness  regarding  efery- 
thlng  material 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  (  1255;  Dea  Dig. 
<&=>393(4).] 

4.  Receiving  Stolen  Goods  ^=»8(2) — Admissibility  op  Evidence. 

On  a  trial  for  receiving  stolen  goods,  after  a  police  officer  had  testified 
that  he  saw  a  person  pushing  a  case  in  the  door  of  defendant's  store,  and 
that,  after  watching  a  while  for  him  to  come  out  ^^  entered  the  store,  he 
was  asked  what  reason  he  had  for  watching  the  place,  whether  he  had 
orders  to  watch  it  and  whether  he  knew  what  kind  of  a  place  it  was,  and 
testified  that  he  was  directed  by  the  captain  to  watch  such  place,  and 
that  he  saw  women  go  in  there  and  disappear,  and  that  that  was  what 
he  was  going  in  there  to  prevent  On  defendant's  motion  this  last  state- 
ment was  stricken  out  and  the  court  told  the  jury  to  disregard  every- 
thing that  was  stricken  from  the  evidence.  When  the  witness  was  first 
asked  what  reason  he  had  for  watching  the  place,  defendant  objected  'to 
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this  line  of  questioning."    Held,  that  evidence  that  the  officer  was  there 
In  the  discharge  of  his  duty,  and  not  by  chance,  was  proper  evidence. 

[Ed.  Note. — For  other  cases,  see  Receiving  Stolen  Goods,  Cent  Dig.  S 
15;  Dec.  Dig.  <&=>8(2).] 

S.  Criminal  liAW  ^=>1169(5) — ^Appeal — ^Harmless  Ebbob. 

As  It  was  the  answers  of  the  witness  rather  than  the  questions  which 
were  objectionable,  and  as  the  court  struck  out  the  statements  volun- 
teered by  the  witness,  and  Instructed  the  Jury  to  disregard  them,  there 
was  no  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  3141 ;  Dec. 
Dig.  <S=>1169(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Andrea  Cuomo  was  convicted  of  receiving  and  having  in  his  pos- 
session stolen  goods,  in  violation  of  Act  Feb.  13,  1913,  c.  50,  37  Stat. 
670  (Comp.  St.  1913,  §§  8603,  8604),  and  the  cause  comes  here  upon 
writ  of  error  to  review  the  judgment.    Affirmed. 

George  W.  Martin,  of  Brooklyn,  N.  Y.,  and  S.  H.  Kessebnan,  for 
plaintiff  in  error. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1,  2]  It  is  contended  that  the  court  at 
the  close  of  the  testimony  should  have  directed  a  verdict  of  acquittal, 
but  we  are  satisfied  that  upon  the  testimony  it  would  have  been  error 
so  to  do;  the  question  of  guilt  or  innocence  was  fairly  for  the  jury. 
The  principal  witness  for  the  government  was  the  truck  driver  who 
stole  the  goods.  He  testified  to  a  former  conversation  with  defendant 
in  which,  as  witness  stated,  defendant  said  to  him : 

"Any  time  you  get  anything  that  you  can  bring  here,  anything  at  aU,  I  will 
buy  anything  that  you  bring,  anything  from  a  needle  to  an  anchor." 

Also  that  defendant,  when  witness  arrived  with  the  stolen  package, 
helped  to  carry  it  in  and  said : 

"Have  to  do  this  quick;  my  place  Is  watched;  you  have  to  get  out  the 
back  way ;"  also,  **I  know  all  about  It ;  your  brother  telephoned ;  thirty  dol- 
lars." 

The  jury  were  fully  and  correctly  instructed  as  to  the  careful  scru- 
tiny which  should  be  given  to  the  testimony  of  such  a  witness,  also  as 
to  the  presumption  of  innocence  to  which  defendant  was  entitled  and 
as  to  reasonable  doubt.  That  they  believed  the  story  told  by  the  gov- 
ernment's witnesses  rather  than  that  told  by  the  defendant  is  a  result 
which  an  appellate  court  will  not  disturb. 

[3]  Error  is  assigned  to  the  exclusion  of  a  deposition  which  defend- 
ant oflFered  in  evidence.  The  truckman,  Mathan,  who  stole  the  package 
and  brought  it  to  defendant  had  given  testimony  upon  an  examination 
by  the  United  States  commissioner.  This  testimony  was  reduced  to 
writing  and  constituted  the  deposition  referred  to ;  it  contained  state- 
ments differing  in  some  respects  from  the  statements  made  by  the  same 
witness  in  court.  Upon  cross-examination  of  Mathan,  defendant's 
counsel  called  his  attention  to  some  of  the  questions  and  answers  found 

^s>For  other  omMS  •••  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
145  C.C.A.— 20 


Digitized  by  VjOOQIC 


306  145  C.  C.  A.  REPORTS 

in  the  record  of  his  prior  examination  and  the  witness  admitted  that 
such  questions  had  been  asked  and  such  answers  given.  Subsequently, 
after  several  of  defendant's  witnesses  had  been  examined,  his  counsel 
offered  the  entire  deposition  of  Mathan  in  evidence.  The  following 
colloquy  ensued : 

*'The  Court:    Presumably  you  have  cross-examined  him  on  everything  that 
you  regarded  as  at  variance  with  the  testimony. 
"Jlr.  Russell :  I  did,  sir. 
"The  Court:  I  do  not  see  any  use  of  putting  it  in  evidence." 

Thereupon  counsel  to  the  government  objected  to  "having  the  jury 
confused  with  a  lot  of  extra  testimony."  The  objection  was  sustained 
and  exception  reserved.  We  find  no  error  in  this  ruling;  defendant 
had  full  opportunity  to  use  so  much  of  the  testimony  as  was  material 
and  admitted  that  he  had  used  all  that  was  material. 

[4,  5  J  A  further  exception,  which  is  here  relied  upon  will  be  found 
in  the  following  excerpt  from  the  record.  The  witness  on  the  stand 
was  a  police  officer,  who  had  been  examined  on  direct  and  cross,  and 
had  testified  that  he  was  at  a  nearby  corner,  that  he  saw  Mathan  push- 
ing the  case  in  the  door ;  that  after  watching  a  while  for  him  to  come 
out  he  entered  the  store.  Upon  redirect  he  testified  that  there  was  a 
rear  door  leading  into  the  yard.    Then  ensued : 

**Q.  What  reason  had  you  for  watching  this  place?  A.  I  was  ordered  by 
the  captain  to  inspect  that  place  every  hour.  He  said  it  was  a  fence.  He 
had  been  arrested  for  maintaining  and  keeping  a  disorderly  house — 

"Mr.  Russell:   I  object  to  this  line  of  questioning. 

"The  Court:  I  will  take  it  until  the  district  attorney  is  through  with  it 
I  will  overrule  your  objection  now.     I  don't  know  what  the  question  is. 

**Mr.  Russell:    Exception. 

"Q.  Why  were  you  watching  this  place,  Officer?  A.  The  captain  told  me 
to  watch  it 

*'Mr.  Russell:  I  object  to  what  the  captain  told  him;  that  is  what  I  ob- 
jected to  before. 

"Q.  Did  you  receive  orders  to  watch  this  place?  A.  I  did.  To  inspect  it 
every  hour;  to  walk  through  there.  This  fellow  was  arrested  for  keeping 
and  maintaining — 

"The  Court:  Never  mind  that. 

"Q.  Do  you  know  what  kind  of  a  place,  other  than  a  macaroni  place,  it  is? 
A.  I  know. 

**The  Court:  You  are  testifying  to  what  you  know  yourself,  Officer? 

"The  Witness:  Well,  I  saw  women  going  in  there,  and  disappear  in  there ; 
that  is  what  I  was  going  in  there  to  prevent 

**Mr.  Russell:  I  object  to  that  and  move  to  strike  it  out  as  not  responsive 
to  this  question  and  not  binding  on  this  defendant 

**rhe  Court:  Go  on;   strike  it  out 

"Mr.  Russell:  Will  your  honor  instruct  the  jury  to  disregard  that  state- 
ment of  the  witness? 

"The  Court:  Yes;  disregard  everything  that  is  stricken  from  the  evidence." 

It  will  be  seen  that  the  objection  was  "to  this  line  of  questioning" ; 
what  was  objectionable,  however,  was  not  so  much  the  question  as  the 
answers.  That  the  officer  was  there  in  the  discharge  of  his  duty,  and 
not  by  chance,  was  proper  evidence  enough;  but,  as  often  happens 
with  a  too  willing  witness,  he  volunteered  statements  which  were  not 
admissible.  We  think  that,  since  the  court  struck  out  the  testimony  and 
instructed  the  jury  to  disregard  it,  there  is  no  reversible  error. 

The  judgment  is  affirmed. 
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(231  Fed.  119) 

MARYLAND  RAIL  CO.  et  al.  v.  TAYLOR  et  al. 

BALTIMORE  TRUST  &  GUARANTY  CO.  v.  OAKLAND  COAL  &  COKE  CO. 

(Circuit  Court  of  Appeals,   Fourth  Circuit     February  11,   1916.) 

No.  1312. 

L  CoBPORATiows  ^=>232(1) — Stock— Subscriptions— Liability. 

Under  Acts  W.  Va.  1882,  c  96,  §  24,  a  sale  of  corporate  stock  for 
property  cannot  be  questioned  in  the  absence  of  fraud;  therefore  cor- 
porate creditors  in  such  case  cannot  hold  subscribers  liable  on  the  theory 
that  their  subscriptions  were  unpaid,  because  the  property  was  received 
at  a  valuation  fixed  b€rt:ween  them  and  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  879,  880, 
987 ;   Dec.  Dig.  <©=»232(1).] 

2.  CoBPOBATioNS  «=»544(2) — Stock — Tbust  Fund. 

UniKiid  balances  due  on  stock  subscriptions  constitute  a  trust  fund  for 
corporate  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  2162;  Dec. 
Dig.  <S=»544(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg;  Benjamin  F.  Keller 
and  Alston  G.  Dayton,  Judges. 

Suit  by  the  Baltimore  Trust  &  Guaranty  Company  against  the  Oak- 
land Coal  &  Coke  Company,  in  which  the  Maryland  Rail  Company  and 
others  sought  to  recover  against  Charles  J.  Taylor  and  others  on  al- 
leged unpaid  subscriptions.  From  a  decree  for  defendants,  interven- 
ing petitioners  appeal.    Affirmed. 

T.  F.  Cadwalader  and  Horace  S.  Whitman,  both  of  Baltimore,  Md. 
(Willis  R.  Jones,  of  Baltimore,  Md.,  and  P.  J.  Crogan,  of  Kingwood, 
W.  Va.,  on  the  brief),  for  appellants. 

Osborne  I.  Yellott,  Frank  Gosnell,  and  Alexander  Preston,  all  of 
Baltimore,  Md.  (Marbury,  Gosnell  &  Williams,  of  Baltimore,  Md.,  on 
the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

PER  CURIAM.  The  Oakland  Coal  &  Coke  Company,  a  West  Vir- 
ginia corporation,  duly  organized  and  doing  business  under  the  laws 
of  that  state,  for  some  years  conducted  extensively  its  coal  mining 
business,  issued  a  large  amount  of  capital  stock,  and  also  gave  a  mort- 
gage upon  its  proi>erty  to  the  Baltimore  Trust  &  Guaranty  Company 
to  secure  a  considerable  bonded  indebtedness. 

Upon  failure  to  meet  its  obligations,  including  interest  on 
bonds,  a  bill  in  equity  was  filed  by  the  trust  company  to  foreclose 
the  mortgage,  wind  up  the  affairs  of  the  company,  and  subject 
its  property  to  the  payment  of  its  debts.  In  this  original  cause, 
pending  in  the  District  Court  of  West  Virginia,  entitled  Baltimore 
Trust  &  Guaranty  Company  v.  Oakland  Coal  &  Coke  Company,  pro- 
ceedings were  duly  had  looking  to  the  payment  of  alleged  unpaid  stock 
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subscriptions,  in  which  latter  effort  the  controversy  between  the  appel- 
lants and  appellees  herein  arose.  The  general  creditors  of  the  Oak- 
land Coal  &  Coke  Company,  being  the  appellants  herein,  especially 
seek  to  enforce  the  payment  of  the  alleged  stockholders'  liability  for  un- 
paid stock  subscriptions  for  a  large  amount,  it  being  the  only  source 
from  which  they  can  hope  to  realize  anything  on  account  of  their  in- 
debtedness, the  mining  company's  failure  being  a  heavy  one. 

The  lower  court,  after  giving  much  consideration  to  the  subject 
(Judge  Dayton  of  the  Northern  district  and  Judge  Keller  of  the  South- 
em  district  of  West  Virginia  having  passed  upon  different  features 
involved  in  the  alleged  liability),  reached  the  conclusion  that  the  claim 
was  without  merit,  and  that  all  stock  issued  by  the  company,  the  un- 
paid subscription  of  which  was  involved  in  the  litigation,  had  been 
fully  paid  up,  as  authorized  and  recognized  by  the  laws  of  West  Vir- 
ginia, at  a  time  long  antedating  the  incurring  of  the  appellants'  debts. 
The  correctness  of  the  conclusion  thus  reached  is  the  real  question  in 
controversy  on  this  appeal. 

[1]  This  court  has  maturely  considered  the  subject,  and  is  entirely 
satisfied  with  the  conclusions  reached  by  the  lower  court.  The  man- 
ner in  which  stockholders  may  settle  for  their  subscriptions,  in  the  ab- 
sence of  fraud  (and  none  is  shown  in  this  case),  is  controlled  by  stat- 
ute, and  the  court  has  no  right  to  substitute  its  judgment  for  that  of 
the  law-making  power,  because  in  the  light  of  after  events  a  hardship 
on  creditors  may  result  and  they  may  not  be  able  to  secure  payment 
of  their  indebtedness  from  the  corporation.  Acts  Gen.  Assem.  W. 
Va.  1882,  c.  96,  §  24;  Merchants'  &  Mechanics'  Savings  Bank  of 
Grafton  v.  Belington  Coal  &  Coke  Company,  51  W.  Va.  60,  41  S.  E. 
390.    In  the  case  cited,  the  Supreme  Court  of  West  Virginia  said : 

**Our  statute  throws  the  gate  wide  open  for  the  sale  of  stock  and  purchase 
of  property  in  payment  therefor  at  such  price  and  on  such  terms  and  condi- 
tions as  the  contracting  parties  may  agree  upon." 

And  in  the  absence  of  fraud  no  action  against  a  stockholder  for  im- 
paid  subscriptions  can  be  maintained  for  stock  issued  imder  that  sec- 
tion. The  lower  court  was  of  opinion  that  the  stock  in  question  was 
subscribed  and  settled  for  pursuant  to  the  section  of  the  statute  re- 
ferred to,  and  that  under  the  interpretation  placed  on  said  statute 
by  the  case  cited  no  recovery  could  be  had  therefor,  and  in  these  views 
we  fully  concur. 

[2]  The  appellants  cite  many  authorities  to  support  their  contention 
that  the  unpaid  balance  due  on  stock  subscriptions  constitute  a  trust 
fund  out  of  which  creditors  of  the  corporation  should  be  paid.  With 
this  position,  and  these  authorities,  we  are  in  accord,  but  here  the  sub- 
scriptions to  the  stock  have  been  paid  in  the  manner  authorized  by  the 
statute  of  the  state,  as  interpreted  by  its  highest  court,  which  precludes 
the  right  of  recovery. 

The  decree  of  the  lower  court  will  be  affirmed  at  the  cost  of  appel- 
lants. 

Affirmed. 
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(231  Fed.  121) 

WBRK  et  al.  v.  PARKER  et  aL  • 

(Circuit  Ckmrt  of  Appeals,  Third  Circuit    March  29,  1916.) 

No.  1990. 

Patents  €=>328 — Noveltt— Oil-Prkss  Mat. 

The  Werk  patents,  No.  758,574  and  No.  758,575,  for  an  oil-press  mat, 
granted  on  divisional  applications,  cover  mats  which,  while  not  differing 
essentially  in  the  manner  of  weaving,  are  made  from  long  hair,  such  as 
that  derived  from  the  manes  and  tails  of  horses,  instead  of  from  camel's 
hair,  as  were  those  previously  in  common  use  in  the  cotton  seed  oil  in- 
dustry. The  horse  hair  mats  are  superior  to  those  made  from  camel's  hair 
In  durability,  facility  of  use,  and  in  that  they  save  a  larger  percentage  of 
the  oil;  but,  as  appears  from  a  large  number  of  standard  works  on  the 
arts,  of  which  the  court  may  take  judicial  notice,  horse  hair  mats  had  long 
been  known  and  used  in  the  art  of  expressing  oil  from  seeds,  and  the 
patents  are  therefore  apparently  void  for  lack  of  novelty. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  EHstrict  of  Pennsylvania ;   Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  Robert  F.  Werk  and  Mrs.  John  Lewis  Kennedy, 
copartners  as  Robert  F.  Werk  &  Co.,  against  F.  Thomas  Parker  and 
J.  Thomas  Robey,  copartners  as  the  F.  T.  Parker  Company.  Decree 
for  defendants,  and  complainants  appeal.    Decree  deferred. 

For  opinion  below,  see  221  Fed.  644. 

Munn  &  Munn  and  T.  Hart  Anderson,  all  of  New  York  City,  and 
E.  H.  Fairbanks,  of  Philadelphia,  Pa.,  for  appellants. 
Weaver  &  Drake,  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Robert  F. 
Werk  &  Co.,  the  owners  of  two  divisional  patents,  Nos.  758,574  and 
758,575,  granted  April  26,  1904,  to  Robert  F.  Werk  for  an  oil-press 
mat,  filed  a  bill  charging  the  F.  T.  Parker  Company  with  infringement 
thereof.    The  claim  of  758,574  in  issue  is  for  : 

"An  oil-press  mat  or  cloth  made  entirely  of  long  animal  hair  and  consisting 
of  warp  and  weft  threads,  said  weft  threads  being  composed  exclusively  of 
soft,  pliable  hair  and  the  warp  threads  greatly  exceeding  the  weft  threads  in 
number  per  square  inch." 

That  of  758,575  in  issue  is  for : 

"An  oil-press  mat  or  cloth  consisting  of  warp  threads  and  weft  threads,  each 
composed  exclusively  of  long  hair  derived  from  animals*  tails  and  manes, 
which  hair  is  soft  and  pliable;  the  warp  threads  exceeding  the  weft  threads 
in  number  per  square  Inch,  and  the  weft  threads  being  thicker  than  the 
warp  threads." 

On  final  hearing  the  court  below  entered  a  decree  dismissing  the  bill 
On  the  ground  of  noninfringement.  Thereupon  the  plaintiff  took  this 
appeal. 

The  case  has  given  us  some  concern.  It  relates  to  the  great  field  of 
cotton-seed  oil  extraction — an  industry  with  which  we  are  not  familiar 

•s»Por  oUitr  casM  ■••  nmm  topic  4  KBT-N UMBER  In  ail  K«7-Numb«red  Dlsesu  ft  indMM 
*  Rehearing  denied  May  2S,  1918, 
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in  this  circuit.  The  testimony  is  meager  and  throws  little,  if  any,  light 
on  the  decisive  questions  involved.  As  the  tonnage  of  cotton  seed  is 
double  that  of  the  cotton  crop  itself,  as  the  value  of  by-product  possi- 
bilities is  now  being  recognized,  and  as  the  device  here  involved  made 
possible,  inter  alia,  the  recovery  of  more  than  11/2  per  cent,  of  oil  and 
a  reduction  of  8  cents  per  ton  in  operative  cost,  it  will  be  apparent 
that  the  case  is  one  that  challenges  the  attention  of  the  federal  courts 
to  which  is  intrusted  that  most  responsible  commercial  duty  of  de- 
creeing the  reward  of  a  limited  monopoly  to  a  patentee  who  contrib- 
utes something  novel,  useful,  and  inventive  to  a  great  industry,  or,  on 
the  other  hand,  of  protecting  such  an  industry  from  the  unwarranted 
burden  of  a  monopoly  by  one  who  has  really  not  given  it  anything  of 
that  character.  In  view  of  these  facts  we  have  felt  constrained  to 
give  to  this  case  a  range  of  somewhat  broader  examination  and  dis- 
cussion than  its  meager  proofs  suggest.^ 

As  we  have  said,  the  case  concerns  the  extraction  of  oil  from  cot- 
ton seed.  The  ordinary  method  of  such  extraction  consists  in  chopping 
up,  heating,  and  otherwise  treating  the  cotton  seed  preparatory  to 
pressing.  This  mash  is  next  spread  on  a  part  of  a  mat  of  camel's  hair. 
The  other  end  of  the  mat  is  then  doubled  over  the  mash  and  the  whole 
subjected  to  a  pressure  of  several  thousand  pounds.  This  pressed  the 
oil  from  the  mash  and  strained  it  through  the  mat.  For  these  camel's 
hair  mats  the  patentee,  Werk,  substituted  mats  woven  of  horse  hair, 
and  on  the  two  divisional  applications  as  above  he  was  granted  the 
two  claims  quoted. 

It  is  apparent  the  essence  of  his  invention,  if  such  it  be,  consists,  not 
in  any  new  method  of  weaving  mats,  but  in  weaving  them  from  the 
hair  of  other  animals  than  camels.  In  other  words,  his  device  is  an 
article  of  commerce,  viz.,  an  oil-press  mat,  woven  it  is  true  in  a  par- 
ticular way,  but  in  one  claim  limited  to  being  "made  entirely  of  long 
animal  hair,"  and  in  the  other  to  being  "composed  exclusively  of  long 
hair  derived  from  animals'  tails  and  manes." 

The  proofs  show  that  the  horse  hair  mats  of  complainant  have  cer- 
tain substantial  advantages  over  those  made  of  camel's  hair,  in  that 
they  last  20  days,  as  compared  with  the  5  days'  life  of  a  camel's  hair 
mat.  In  the  seed  cake  pressed  on  horse  hair  mats  there  remains  an 
average  of  5.92  per  cent,  of  oil,  while  in  that  pressed  on  camel's 
hair  7.50  per  cent,  of  oil  is  retained.  The  cost  of  camel's  hair  mats  is 
18  cents  per  ton  of  seed  pressed,  while  with  horse  hair  but  10.  In 
addition  to  this,  the  seed  cake  is  imbedded  in  the  camel's  hair  mat  by 
pressure,  and  has  to  be  separated  by  a  special  machine.  It  does  not 
so  imbed  in  the  horse  hair  mats,  and  can  be  readily  stripped  off.    It 

1  Encyclopedia  Americana,  vol.  5,  article  Cotton-Seed  Oil  Industry,  by 
Thomas  R.  Chaney,  1903  (dted  by  the  University  of  Pennsylvania  Library), 
shows  the  Importance  of  the  cotton-seed  oil  Industry :  "When  it  is  considered 
that  the  seed  of  the  cotton  plant  more  than  pays  the  entire  expense  of  ginning, 
baling  and  tying  the  crop,  the  economy  It  effects  is  plainly  seen.  •  •  ♦  In 
fact,  the  whole  agricultural  life  of  the  South  has  been  benefited  by  this  form- 
erly despised  gift  (the  seed)  of  old  King  Cotton,  and  it  is  only  just  to  say 
that  the  people  are  becoming  appreciative  of  that  fact," 
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Will  thus  be  seen  that  Werk's  mat  forms  an  important  and  valuable 
economical  feature  in  the  industry.  Recognizing  its  value  as  a  hair 
mat,  the  defendants  wove  their  mats  from  the  long  hair  of  Chinamen's 
cues,  which  hair,  it  seems,  is  an  article  of  commerce.  The  proofs 
satisfy  us  that  such  human  hair  mats  have  the  same  functional  quali- 
ties in  oil-pressing  as  horse  hair  mats. 

The  value  of  Werk's  device  being  shown  by  the  proofs,  the  case  re- 
solved itself  into  two  questions — ^the  validity  of  his  patents  and  the 
infringement  of  their  claims. 

On  the  part  of  the  defendants  it  is  contended  that  the  change  from 
camel's  hair  to  horse  hair  is  a  mere  obvious  substitution,  and  therefore 
does  not  involve  invention.  Moreover,  it  is  alleged  that,  if  there  be 
invention  in  such  change,  the  substitution  of  human  hair  for  horse  hair 
involves  more  invention,  and  for  that  reason,  and  because  Werk's 
patent  claims  must  be  restricted  to  horse  or  animal  hair,  they  are  not 
infringed  by  defendants'  use  of  human  hair.  The  term  "camel's  hair" 
is  somewhat  misleading,  for  the  covering  of  a  camel  is  for  the  most 
part  wool,  which  wool  shades  off  into  the  few  straggling  long  hairs 
which  give  it  the  name  of  camel's  hair.  But  when  woven  into  these 
oil  mats  it  is  the  wool  which  makes  it  act  differently  from  a  horse  hair 
mat,  which  has  no  wool  in  it.  Without  entering  into  a  detail  compari- 
son of  wool  and  hair,  it  suffices  to  say  that  the  essential  difference  is 
the  capacity  of  one,  and  the  incapacity  of  the  other,  to  mat,  or  "felt," 
as  it  is  technically  called.  Felting  is  caused  by  the  tiny  hooks  or  scales 
on  wool,  which  grip  and  mat  on  pressure  and  contact  with  other  strands. 
A  true  hair  has  no  such  hooks,  and  therefore  will  not  mat.  It  is  this 
felting  capacity  that  makes  a  camel's  hair  mat  become  so  tight  as  to 
prevent,  to  a  degree,  the  passage  of  oil,  which  a  horse  hair  mat  will 
pass.  And  it  is  the  absence  of  this  felting  in  a  horse  hair  mat  which 
makes  it  possible  to  strip  off  the  seed  cake,  while  it  has  to  be  mechan- 
ically torn  from  the  fehed  camel's  hair  one.  Felting,  as  its  characteris- 
tic distinction  ffom  hair,  is  well  known  in  the  textile  industries.  Tims 
in  Dooley's  Book  of  Textiles  it  is  said : 

"The  chief  diaracteristlc  of  wool  is  its  felting  or  shrinking  power.  This 
felting  property,  from  which  wool  derives  much  of  its  value,  and  which  Is 
Us  special  distinction  from  hair,  dc]x  nds  In  part  upon  the  kinks  In  the  fiber, 
but  mainly  upon  the  scales  with  which  the  fiber  Is  covered.  These  scales  or 
points  are  exceedingly  minute,  ranging  from  about  1,100  to  the  Inch  to  nearly 
3,000.  The  stem  of  the  fiber  Itself  Is  extremely  slender,  being  less  than  one 
thousandth  of  an  Inch  in  diameter.  In  good  felting  wools  the  scales  are 
more  perfect  and  numerous,  while  Inferior  wools  possess  fewer  serrations,  and 
are  less  perfect  In  structure.  In  the  process  of  felting  the  fibers  become  en- 
tangled with  one  another,  and  the  little  projecting  scales  hook  Into  one  another 
and  hold  the  fibers  closely  interlocked.  The  deeper  these  scales  fit  Into  one 
another  the  closer  t>ecomes  the  structure  of  the  thread." 

This  nonfelting  of  hair  the  patentee  has  taken  advantage  of  in  his 
device,  and  points  out  in  one  specification,  where  he  says : 

"  *  *  •  Hair  strands  afford  good  drainage  for  the  oil,  and  impart  a  glos- 
sy surface  to  the  fabric,  that  enables  the  cake  to  be  introduced  with  facility 
and  the  article  to  be  stripped  with  ease  from  the  compressed  material." 
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And  in  the  other: 

"The  highest  grade  of  mat  now  in  general  use  is  made  from  camel's  hair; 
but  camel's  hair  is  objectionable,  b.^L^ause  it  packs  and  felts  together  when  in 
use  to  such  an  extent  as  to  hinder  the  free  flow  of  the  oil,  and  the  yield  per 
ton  of  seed  is  greatly  reduced  by  reason  of  this  felting  of  the  camel's  hair. 
The  oil  is  compelled  to  seek  an  outlet  on  the  sides,  where  there  is  no  cloth  to 
hold  the  seed  or  meats  from  being  washed  out  into  the  receiving  tanks,  which 
deteriorates  the  quality  of  the  oiL  Camel's  hair  also  stretches  from  one-fifth 
to  one-third  of  its  original  length,  which  is  objectionable,  as  this  requires  the 
cloth  to  be  cut  too  short  to  start  with,  and  before  it  is  worn  out  it  has  stretch- 
ed too  long  for  convenient  handling.  All  these  objections  are  overcome  by  the 
use  of  horse  hair,  and,  the  horse  hair  being  soft,  it  retains  all  the  good  features 
of  camel's  hair." 

It  has  therefore  seemed  to  us  that  the  change  from  camel  to  horse 
hair  mats  was  sufficient  to  constitute  invention  in  this  art,  if  such  use 
of  horse  hair  mats  was  first  disclosed  to  the  oil-pressing  art  by  Werk. 
But  just  here  Werk's  patents  meet  a  fatal  obstacle,  for  a  cursory  ex- 
amination of  standard  works  shows  that  at  most  Werk's  use  of  horse 
hair  mats  in  the  present  practice  of  cotton-seed  oil  extraction  was 
but  a  revival  of  an  old,  and  well-recognized  use  of  the  horse  hair  ap- 
pliances in  the  general  art  of  oil  extraction. 

Turning  to  the  1895  edition  of  the  Standard  Dictionary,  under  the 
word  "hair"  we  find :  "Hair  cloth ;  specif. :  mats  woven  from  horse 
hair  used  in  expressing  oils,"  etc.  The  nature  of  this  practice,  thus 
briefly  outlined  in  the  dictionary,  will  be  found  by  reference  to  the 
ninth  edition  of  the  British  Encyclopedia,  published  in  1884,  where 
under  the  head  of  "Oils."  it  is  said : 

"The  sequence  of  operations  in  treating  oil  seeds  for  the  separation  of  their 
contained  oils  is  ordinarily  as  follows:  (1)  The  crushing  or  grinding  of  the 
seed  or  other  substance ;  (2)  heating  the  oleaginous  meal  so  prepared ;  and  (3) 
expression  of  the  oU  by  mechanical  power." 

Under  the  head  of  "Pressing,"  the  article  then  says: 

"With  the  least  possible  delay  the  meal  is  transferred  from  the  heating  ket- 
tles, so  that  the  oU  may  be  pressed  out  wliile  the  material  still  retains  its 
heat — measured  quantities,  say  10  or  12  pounds  of  meal,  are  filled  into  wool- 
en bags  of  strong,  thick  texture,  sufficiently  open  and  porous  to  aUow  free 
flow  of  the  expressed  oil,  yet  having  consistency  enough  to  resist  rupture  by 
the  enormous  pressure  to  which  it  is  subjected.  Each  bag  is  further  placed 
icithin  *hair8,*  thick  mats  of  horse  hairs  hound  icith  leather.  In  some 
methods  of  working  press-cloths — not  bags — are  used ;  and  the  construction  of 
recent  presses  is  such  as  to  dispense  with  the  use  of  bags  or  other  coverings." 

Samuelson  on  Oil  Well  Machinery,  1858  (in  Proceedings  of  the  In- 
stitution of  Mechanical  Engineers)  vol.  9,  pp.  27-42,  says: 

"The  bags  after  being  filled  are  placed  separately  between  what  are  called 
the  hairs,  which  are  hags  made  of  horse  h^ir  toUh  an  external  covering  of 
leather.  The  same  description  of  bags  and  hair  are  used,  whether  the  oil 
be  expressed  by  means  of  the  stamper,  screw,  or  hydraulic  press,**    Page  31. 

Spon's  Dictionary  of  Engineering,  1874,  vol.  3,  in  discussing  Samuel- 
son's  article  says: 

"The  bags  into  which  the  seed  is  measured  from  the  kettles  hold  lO  pounds 
of  seed  each,  the  horse  hair  wrappers  into  which  they  are  deposited  being 
2^  feet  long." 
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The  use  of  horse  hair  in  oil  extraction  is  referred  to  in  British 
patent  2,645  of  1877,  to  H.  C.  Newburn,  for  improvements  in  appara- 
tus for  pressing  and  filtering  beet  root  juice,  oils,  and  other  substances, 
as  follows: 

"The  apparatus  •  •  •  acts  both  as  a  press  and  as  a  filter.  •  •  • 
These  filter  cloths  are  composed  of  three  thicknesses — the  first  consisting  of 
perforated  bands  or  straps,  ♦  ♦  ♦  the  second  of  coarse  fabric  of  horse  or 
other  hair  which  forms  the  supple  and  elastic  part  of  the  filter,  and  the  last  of 
a  fine  and  uniform  fabric,  such  as  merino,  cashmere,  or  alpaca,  which  con- 
stitutes the  filter  properly  so  caUed." 

Brannt's  Animal  and  Vegetable  Fats  and  Oils,  1888 : 

"The  material  used  in  the  manufacture  of  press-cloths  and  bags  should  be 
capable  of  great  resistance,  and  while  close  enough  to  prevent  any  meal  from 
penetrating,  allow  the  oil  to  run  out  as  freely  as  possible;  properties  not 
readily  found  combined  in  any  one  materiaL  The  most  suitable  materials  are 
cotton,  sheep's  wool,  and  horse  hair,"  2 

With  such  practices  existing  in  the  general  art  of  seed-oil  extraction, 
practices  of  which  the  court  takes  judicial  notice,  it  follows  that  Werk*» 
patents  did  not  disclose  any  such  novel  information  to  the  cotton-seed 
art  as  warranted  a  grant  to  him  of  patent  monopoly  therefor  based  on 
the  use  of  horse  hair.  This  conclusion  renders  it  unnecessary  to  dis- 
cuss the  question  of  infringement  which  the  court  below  decided  in 
favor  of  the  defendant.  In  view  of  the  fact  that  the  references  quoted 
were  not  given  in  evidence  we  will  defer  sending  the  mandate  to  the 
court  below  until  such  time  has  elapsed  as  will  enable  counsel  to  de- 
termine whether  any  such  reasonable  ground  exists  as  warrants  a  mo- 
tion for  reargument  or  other  form  of  relief  to  meet  such  references. 

«  The  references  above  quoted  were  furnished  by  the  Technical  Department 
of  the  Carnegie  Library  of  Pittsburgh  on  request  for  publications  showing  the 
use  of  horse  hair,  prior  to  Werk's  patents,  in  the  extraction  of  vegetable  oil. 
As  the  court  took  judicial  notice  of  the  Information  thus  disclosed  by  a  highly 
specialized  technical  library,  It  was  deemed  fair  to  ascertain  whether  inquiry 
at  libraries  in  other  sections  of  the  country  would  also  disclose  the  prior  use 
of  horse  hair  mats  in  vegetable  oil  extraction.  With  that  end  in  view  in- 
quiry was  made  by  letter  of  large  public  libraries  of  the  leading  Universities 
in  the  East  and  several  in  the  South  and  West,  and  from  colleges  both  East 
and  West  The  result,  so  far  as  pertinent  citation  goes,  is  given  alphabeti- 
cally below,  such  libraries  not  being  listed  where  no  books  were  cited. 

Amherst  Ck>llege,  Amherst,  Mass.,  dtes  as  follows: 

Ensineerins  Magasine— S«pt..  1892— an  article  entitled  "The  Cotton-Seed  Oil  IndustiT" 
by  Irwin  W.  Thompson.     On  page  826  occurs  the  following: 

"The  earliest  form  of  hjdraulic  press  used  in  oil  mills  was  vertical,  containing  five 
bags  or  compartments  about  nine  bj  twentj  inches  for  receiving  the  prepared  kernels, 
which    were    in    bags    and    inclosed    still    further    in    horse    hair    'mats'    or    books." 

Popular  Science  Montblj— May,  1894.     On  page  107  is  the  following: 

"The  kernels  are  then  pressed  in  woolen  bags  packed  between  horse  hair  mats  backed 
with  leather  and  having  a  fluted  surface  inside  to  allow  the  oil  to  escape  more  freely." 

Brown  University,  Providence,  Rhode  Island,  dtes: 

United  States  Department  of  Commerce,  Bureau  of  Foreign  and  Domestic  Commerce, 
Special  Agents  Series,  No.  84,  part  1,  1914,  p.  69,  as  follows*. 

"The  Netherlands;  oil  mill  methods.  Most  of  the  Dutch  oil  mills  were  built  for  lin- 
seed, and  the  original  plan  for  linseed  is  followed  for  such  other  crushing  as  is  done, 
e   e   •   They  [the  cakes]  were  made  by  pouring  the  hot  meats  into  woolen  bags,  and  press- 
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ing  betxoeen  horae  hair  mats   ju%t  at  cotton-aeed  cake  voom  made  in  the  United  States  at 
one  time." 

Bowdoin  College,  Brunswick,  Maine,  cites: 

British  Encyclopedia,  vol.  11.  page  376,  1880,  which  states: 
"Horse  hair  is  woven  Into  bags  for  oil  and  cider  presses." 

Public  Library,  Boston.  J.Iassachusetts,  refers  to  Brannt's  and  Andes'  works 
which  are  quoted  at  length  (see  Congressional  Library). 

The  Department  of  Agriculture  Library,  Washington,  D.  C,  refers  to  and 
cites: 

"A  Practical  Treatise  on  Animal  and  Vegetable  Fats  and  Oils."  1883.  W.  T.  Brannt,  which 
says: 

"The  bags  of  strong  woolen  stuff,  when  full,  are  pressed  flat  between  horse  hair  mats 
and  then  brought  into  the  press."     (Page  102.) 

"Before  placing  the  heated  seed  meal  in  the  press  it  is  put  in  woolen  cloths  or  horse 
hair  haps."    (Page  107.) 

"After  the  oil  is  expressed  •  •  •  the  horse  hair  mats  are  taken  out  and  the  press 
cake  removed  from  the  bag."     (Page  116.) 

For  press-cloths  "the  most  suitable  materials  are  cotton,  sheep's  wool,  and  horse  hair." 
(Page  147.) 

With  one  type  of  machine  described  the  seed  meal  is  wrapped  in  woolen  cloths  and  press- 
ed without  mats. 

"The  advantages  of  this  machine  are  as  follows:  1.  The  expensive  hairs  are  done 
away  with.  2.  Each  press,  instead  of  four  cakes,  •  •  •  can  now  accommodate  eighteen, 
on  account  of  the  slight  thickness  of  the  cakes  themselves  •  •  •  and  the  absence  of 
the  hairs."    (Page  120.) 

Spon's  Encyclopedia  of  the  Industrial  Arts,  Manufactures  and  Raw  Commercial  Prod- 
ucts, 18S2.  which  in  referring  to  methods  of  extraction  of  oils  and  fatty  substances,  says: 

"In  all  these  presses  the  hair  wrappers,  weighing  some  26  pounds,  used  in  the  old  pro- 
cess, are  dispensed  with."    (Page  1453.) 

The  Congressional  Library,  Washington,  D.  C,  cites: 

Andes'  Vegetable  Fats  and  Oils,  London,  1897: 

"These  presses  are  arranged  as  follows:  Four,  six,  eight,  or  ten  wrought  Iron  or  steel 
rings  are  erected  one  above  another  in  the  press,  each  of  them  having  a  movable  bot- 
tom of  steel  pierced  with  fine  holes,  and  between  every  two  rings  a  c^st  iron  or  cas^t  steel 
plate  is  laid,  the  upper  side  of  which  is  grooved,  but  the  under  side  smooth.  To  these 
plates,  which  are  inserted  between  the  columns  of  the  press,  are  attached  Iron  rails  in 
which  the  press  rings  are  suspended,  and  serve  as  guides  for  the  insertion  and  withdraw- 
al of  the  latter.  In  addition  to  this,  each  plate  is  surrounded  by  a  channel  for  catch- 
ing the  expressed  oil.  The  filling  of  the  press  is  a  simple  operation.  On  the  perforated 
bottom  of  each  ring  is  laid  a  cover  of  plaited  horse  hair,  wool  or  felt,  on  which  the  meal 
is  spread  and  covered  with  a  horse  hair  cloth.  When  the  rings  are  all  filled  pressure  is 
applied,  forcing  the  grooved  upper  surface  of  each  plate  into  the  ring  above,  and  there- 
by causing  the  oil  to  flow  out  through  the  horse  h%ir  cloth,  the  perforated  steel  plate  and 
the  grooves  of  the  press  plate,  into  the  oil  channel."  (Page  71.)  "The  cleaned  seeds  are 
passed  into  a  rotary  cylinder  containing  24  circular  fixed  knives  and  an  equal  number  of 
cutters,  which  divide  the  seed  into  very  small  pieces.  The  hulls  are  thus  separated  from 
the  kernels,  and  form  a  valued  food  for  cattle.  The  kernels  are  pressed  between  rollers 
like  those  in  a  cane  sugar  mill,  and  the  oil  runs  out.  The  mass  is  then  put  into  woolen 
press  bags,  laid  between  horse  hair  cloths  covered  with  ruffled  leather  to  enable  the  oil  to 
flow  more  freely,  and  submitted  to  hydraulic  pressure.  The  bags  are  exposed  to  warm  press- 
ing for  17  minutes,  a  time  suCicient  to  force  out  all  the  oil,  which  collects  in  a  channel, 
leaving  only  the  dry  kernels  behind.  These  constitute  the  oil  cake  of  commerce."  (Page 
112.) 

It  also  cites  Brannt's  "A  Practical  Treatise  on  Animal  and  Vegetable  Fats 
and  Oils,**  Philadelphia,  1896,  vol.  1,  chapter  X,  Manner  of  Obtaining  Fixed 
Oils  (quoted  in  opinion  and  cited  by  Carnc;ile  Library,  Pittsburgh). 

Columbia  University  Library,  New  York,  cites: 

The  two  foregoing  authorities. 

Spon's  Encyclopeedia  of  the  Industrial  Arts,  etc.,  Ed.  Lock,  London,  1882,  p.  1463: 

"In  all  these  presses,  the  hair  wrappers  weighing  some  2$  pounds,  used  in  the  old  pro- 
cess, are  dispensed  with." 

lire's  Dictionary  of  Arts,  Manufactures  and  Mines,  Ed.  Hunt,  Lond.  1872,  p.  280,  s.  v. 
Linseed: 

"The  triturated  seed  was  put  into  woolen  bags  which  were  wrapped  up  In  hair  cloths." 

Id.  p.  282,  in  Fig.  1342: 
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""h.  The  horse  hair  bofja  (called  ho  Irs)  containing  the  flannel  bag,  charged  with  seed." 

Other  references  pp.  283,  2S4,  285,  etc. 

Knight's  American  Mechanical  Diet  N.  T.  1876,  a.  v.  "Oil-Preaa,"  voL  2,  1S64. 

The  General  Library,  Chicago,  cites: 

Ck>tton  Seed  and  its  Products,  Na.  86,  U.  S.  Department  of  Agriculture,  1896,  which, 
After  describing  the  process  of  extracting  cotton-seed  oil,  says: 

"The  cakes  as  they  come  from  the  [cake]  former  are  wrapped  in  hair  cloth  and  re- 
moved by  hand  to  the  press,  where  they  are  arranged  in  a  series  of  boxes,  one  above  the 
other,  between  the  plates  of  the  press  and  subjected  to  a  pressure  of  3,000  to  4,000  pounds 
to  the  square  Inch  by  hydraulic  power." 

Harrard  Library,  Cambridge,  Mass.,  cites: 

Scientific  American  Supplement.  No.  830,  Nov.  28,  1891,  which  gives  a  comprehensive 
r6sum6  of  cotton  seed  extraction  by  D.  A.  Tompkins,  in  which  he  describes  the  early 
English  mills  which  were  used  shortly  after  the  Civil  War,  and  says: 

"The  process  of  working  them  was  very  simple.  They  are  first  crushed  under  old- 
fashioned  milling  stones,  then  put  in  steam- Jacketed  kettles  with  mechanism  stirrers  and 
cooked.  The  product  was  dumped  from  the  kettles  or  heater  Into  a  wooden  bin,  and  from 
the  bin  It  was  dumped  Into  small  cloth  sacks,  these  being  in  turn  inclosed  in  a  hair  mat. 
The  whole  was  put  into  a  hydraulic  press  containing  about  five  boxes,  and  put  under  about 
two  or  three  thousand  pounds  pressure  to  the  square  inch,  ten  to  twelve  inches  in  diam- 
eter." , 

Hobart  College,  Geneva,  New  York,  cites: 

The  Bncylopedia  Britannica,  9th  Edition,  1894,  vol.  17,  page  742,  article  on  "Oils,"  as 
follows: 

"Measured  quantities  of  the  meal  are  filled  into  woolen  bags,  •  •  •  each  bag  is  plac- 
ed within  'hairs'  thick  mats  of  fiorse  hair  bound  with  leather.  In  some  methods  of  work- 
ing, press-cloths— not  bags— are  used;  and  the  construction  of  recent  presses  is  such  as 
to  dispense  altogether  with  the  use  of  bags  or  other  coverings." 

It  also  cites  the  Popular  Science  Monthly,  dted  by  Kenyon  College,  Gam- 
bier,  Ohio,  viz.: 

An  article  on  Waste  Products.  Ck>tton  Seed  Oil,  vol.  46,  Popular  Science  Monthly,  page 
107  (March,  1894).  as  follows: 

"The  kernels  are  conveyed  to  rollers  where  they  are  crushed  very  fine.  They  are  thence 
removed  to  the  heaters,  •  •  •  then  placed  in  woolen  bags,  packed  between  horse  hair 
mats  backed  with  leather  and  having  a  fluted  surface  inside  to  allow  the  oil  to  escape 
more  freely." 

Knox  College,  Galesburg,  111.,  cites: 

Encyclopedia  of  Chemistry,  J.  B.  Lippincott  &  Co.,  1879,  as  follows: 

"The  bags,  after  being  filled,  are  placed  separately  between  what  are  called  the  'hairs,' 
which  are  baps  made  of  horse  hair  with  an  external  covering  of  leather.  The  same  de- 
scription of  bags  and  hairs  are  used,  whether  the  oil  be  expressed  by  means  of  the  stamp- 
er, screw,  or  hydraulic  prees.  Several  different  kinds  of  presses  are  used  in  the  extrac- 
tion of  oils,  as  the  screw  press,  the  wedge  press,  and  the  hydraulic  press." 

Also  Ure's  Dictionary  of  Arts,  etc.,  Longman,  Oreen  &  Co.,  1881, ,  showing  the  use  of 
"Ttorse  hair  envelopes**  in  hydraulic  oil  presses,  and  also  stating  that,  as  the  oil  leaves 
the  seed,  "it  passes  through  the  woolen  bags  and  horse  hair  mats." 

Also  refm*ence  given  by  the  Department  of  Agriculture  Library  In  Spon's  Encyclopedia, 
etc.,  herein  quoted. 

Also  Ure's  Dictionary  of  Arts,  etc.,  D.  Appleton,  1866,  showing  in  seed-oil  extraction  the 
-use  of  horse  hair  bags  (called  hairs)  and  hair  cloths,  lined  with  leather;  and  also  the 
1847  edition  of  Ure's  Dictionary,  and  the  1862  edition  of  Charles  Tomklnson<^8  Encyclope- 
dia of  Useful  Arts,  showing  the  use  of  hair  cloth  and  hair  bags  in  oil  extraction.  There 
is  also  cited  the  Techno-Cbemlcal  Receipt  Book,  Henry  Carey  Balrd  ft  Co.,  1866,  where 
In  describing  seed-oil  extraction  it  is  said: 

"The  hot  meal  is  then  placed  between  the  sides  of  wrappers  formed  of  thickly  woven 
horse  hair  backed  with  corrugated  leather  to  facilitate  the  escape  of  the  oil,  which  are 
called  'hairs'  or  'books/  the  hair  and  its  continued  bag  or  seed  and  then  placed  In  the 
hydraulic  press." 

Lafayette  College  library,  Easton,  Pa.,  also  gives  the  reference  to  Popular 
Science  Monthly  dted  by  Amherst  and  Kenyon.    It  also  cites: 

An  article  in  the  Bhigineerlng  Magazine.  toL  S  CU92)  p.  826,  where,  In  referring  to  a 
method  of  eottoa-oaod  oil  extraction.  It  la  said: 


Digitized  by 


Google 


J 


316  145  0.  C.  A.  REPORTS 

"The  earliest  form  of  hydraulic  press  used  In  oil  mills  was  yertical.  containing  flT» 
boxes  or  compartments  about  9x20  inches,  for  receiving  the  prepared  kernels  which  were 
in  bags  and  enclosed  still  further  in  horse  hair  mats  or  'books.'  •  •  •  The  next  step 
was  in  substituting  steel  for  horse  hair  mats  whereby  the  space  occupied  was  so  reduc- 
ed in  thickness  that  two  bags  might  be  placed  In  one  boBC.  doubling  the  capacity  of  each 
press." 

Lehigh  University  Library,  South  Bethlehem,  dtes  the  1867  edition  of  Ure's 
Dictionary  of  Arts,  vol.  Ill,  page  280,  showing  in  oil-seed  extraction  the  gen- 
eral use  of  woolen  bags  wrapped  in  hair  cloths,  and  the  same  thing  in  Mu&- 
pratt's  Chemistry  as  Applied  to  Arts,  London,  vol.  II,  page  607,  prior  to  1878, 
and  Sadtler's  Organic  Chemistry,  1891,  pp.  52,  53. 

The  University  of  Minnesota,  Minneapolis,  dtes  Lambom's  Cotton  Products, 
which,  while  published  In  1904,  refers  to  the  use  of  horse  hair  mats  in  oil 
extraction  as  having  been  used  in  old-style  presses,  as  follows: 

"The  modem  plate-press  •  •  •  has  almost  entirely  superseded  the  old-style  box-press, 
owing  to  its  greater  capacity  •  •  •  both  in  operation  and  use  of  mats  and  bags.  With 
the  box-press  the  cooked  meats  were  placed  In  woolen  bags  and  these  spread  out  and 
equalized  in  thickness  on  'mats.'  These  mats  were  closely  tooven  from  horse  hair  and 
covered."  etc. 

The  New  York  Public  Library,  New  York  City,  shows  the  general  use  of 
horse  hair  in  the  oil-extracting  art  in  these  citations: 

Andes  E.  A.:    VegeUbilische  Fette  und  Oele,  Wien,  A.  Hartleben,  1896.  pp.  65,  66: 

"Eigentlich  ist  es  ganz  unmdglich  beide  goforderte  Elgenschaften  in  aller  Vollkommen- 
heit  in  einem  und  demselben  Oewebe  vereinigt  zu  haben ;  am  besten  erftiUt  noch  ein  aehr 
dicht  gewebter  BaumwoUstoff  dlesen  Zweck,  und  legt  man,  um  das  Flatten  der  Press-S&cke 
zu  verhlndern,  um  dieselben  w&hrend  des  Presaens  ein  dichtes,  aus  Pferdehaar  angefer- 
tigtes  Gewebe."  (It  Is  really  impossible  to  have  the  two  demanded  qualities  perfectly 
united  in  one  and  the  same  texture;  a  very  closely  woven  cotton  material  answers  this 
purpose  the  best,  and  therefore,  in  order  to  prevent  the  bursting  of  the  pressed  bags,  one 
places  around  these  during  the  process  of  pressing  a  close  texture  tooven  out  of  horse 
hair.) 

Brannt's  Treatise,  from  which  we  have  already  quoted,  is  also  cited  by  this  Library. 
Dammer,  Otto:    Handbuch  der  chemischen  Technoloffle,  Bd.   3.  1896,  p.  22: 

"Vor  dem  Pressen  wird  der  zerkleinerte  Samen  in  Beutel  gefailt  Oder  in  wollene  Tttcher 
gepackt,  die  dem  grossen  Druck  wiederstehen  mQssen,  ohne  dabei  viel  Oel  aufzusaugen. 
Man  echl&gt  sie  dann  noch  in  aus  Pferdehaar  geicebten  Stoff  ein."  (Before  pressing,  the 
shredded  seed  is  put  into  bags  or  packed  In  woolen  cloths,  which  must  resist  the  great 
pressure  without  soaking  in  much  cil.  Later  you  wrap  them  into  a  material  woven  from 
horse  hair.) 

Fontenelle,  J.  S.  B. :  Theoretlsch-Practisches  Handbuch  der  Oelf  abrication  und  Oelreinig- 
ung.  Weimar,  Volgt  1853,  pp.  46,  47: 

"Bel  der  deutschen  Verpackungsart  gebraucht  man  Tflcher  aus  SchnCiren  von  fllnf-  bis 
sechsfachen  Pferdehaaren,  nach  Art  der  von  den  Seiten  geflochtenen  Ourten."  (In  the 
German  way  of  packing  they  use  cloths  of  five  or  six  ply  horse  hair  similar  to  a  girth.) 

Hurst,  George  H.:    Soaps.  London,  Scott,  Greenwood  ft  Co.,  1898,  p.  84: 

"The  bags  are  next  inclosed  in  woolen  covers,  and  are  then  wrapped  again  in  what  are 
called  'hairs,'  which  are  strong  clothb  mad4  of  horse  hair." 

Vincent.  C.  W.,  editor:    Chemistry,  vol.  2,  London  (1882)  pp.  456,  457: 

"The  crushed  cake  is  inclosed  in  a  press  cloth  or  bag  previous  to  ita  introduction  into 
the  case.  The  bags  and  cloths  used  for  this  purpose  are  made  of  different  materials,  the 
object  being  to  have  them  sufficiently  strong  to  bear  the  force  exerted,  while  at  the  same 
time  they  are  not  so  thick  or  porous  as  to  retain  any  great  quantity  of  liquid.  Woollen 
clotb  and  canvas  are  especially  manufactured  with  a  view  to  its  application  to  this  process 
of  expression.  The  bags,  after  being  filled,  are  placed  separately  between  what  are  called 
the  'hairs,'  which  are  bags  made  of  horse  hair,  with  an  external  covering  of  leather.  The 
same  description  of  bags  and  hairs  are  used,  whether  the  oil  be  expressed  by  means  of 
the  stamper,  screw,  or  hydraulic  press." 

Wright,  C.  R.  A.:  Animal  and  Vegetable  Fixed  Oils,  Fats,  Butters  and  Waxes  (2d  Bd.) 
London.  Charles  Griffin  ft  Company,  1903,  p.  262: 

"In  some  of  the  Marseilles  oil  factories  an  arrangement  is  in  use  known  as  the  'Be- 
trayer Cylinder,'  the  action  of  which  is  somewhat  akin  to  that  of  the  wedge  press.  The 
apparatus  consists  of  two  cylinders,  one  inside  the  other,  of  which  the  outer  acts  upon 
the  inner  by  means  of  a  series  of  inclined  planes,  the  inner  cylinder  being  composed  of 
eight  segments,  which  either  close  up  tightly  or  separate  according  as  pressure  is  exer- 
cised or  removed  by  the  position  of  the  outer  cylinder.  Screens  made  of  esparto  grass 
and  horse  hair  are  employed  Instead  of  oil-bags  of  the  same  material  (scourtins)  such  aa 
are  employed  in  other  forms  of  press." 
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(The  Bstrayer  apparatus  is  described  in  the  Journal  of  the  Socletr  of  Chemical  Indus- 
trj.  London,  yol.  18.  1893.  p.  49;  also  In  United  SUtes  Consular  Reports.  No.  142,  July. 
1892.  pp.  48^-495. ) 

Princeton  University,  Princeton,  N.  J.,  cites: 

The  Ure's  Dictionary  of  Arts,  vol.  2,  p.  28«,  Appleton  ft  Co.,  1863.  as  follows: 
*'Liinseed,  rapeseed.  poppy  seed,  and  other  oleiferous  seeds  were  formerly  treated  for  the 
extraction  of  their  oil,  by  pounding  in  hard  wooden  mortars  with  pestles  shod  with  iron, 
set  in  motion  by  cams  driven  by  a  shaft  turned  with  horse  or  water  power,  then  the  tritu- 
rated seed  was  put  into  woollen  bags  which  were  wrapped  up  in  hair  cloths  and  squeezed 
between  upright  wedges  in  press-boxes  by  the  impulsion  of  vertical  rams  driven  also  by 
a  cam  mechanism.  In  the  best  mills  upon  the  old  construction,  the  cakes  obtained  by  this 
first  wedge  pressure  were  thrown  upon  the  bed  of  an  edge-mill,  ground  anew  and  subject- 
ed to  a  second  pressure,  aided  by  heat  now,  as  in  the  first  case.  These  mortars  and  press- 
boxes  constitute  what  are  called  Dutch  mills.  They  are  still  in  very  general  use  both  in 
this  country  and  on  the  Continent,  and  are  by  many  persons  supposed  to  be  preferable  to 
the  hydraulic  presses." 

Rutgers  College,  New  Brunswick,  N.  J.,  cites: 

Farmers'  Bulletin  No.  36,  page  7,  where  under  the  title  "Methods  of  Manufacturing  Cot- 
ton-Seed Products"  it  is  said: 
"After  this  crushing  the  meats  drop  into  a  conveyor,  which  delivers  them  to  the  heaters. 

*  *  *  The  object  of  the  cooking  is  to  expand  the  oil  in  the  meats  and  render  it  more 
fluid,  and  to  drive  off  the  water,  which  not  only  reduces  the  quality  of  the  oil  but  is  liable 
to  work  serious  injury  to  the  expensive  cloths  used  to  envelope  the  cakes  in  the  press. 

*  *  *  Close  to  the  heaters  stands  the  'former.'  which  shapes  the  meats  Into  cakes  for 
the  press.  The  cakes  as  they  come  from  the  former  are  wrapped  in  hair  cloth  and  remov- 
ed by  hand  to  the  press." 

And  also  call  attention  to  the  use  of  hair  cloths  In  various  seed  extractions 
shown  In  Appleton's  Dictionary  of  Mechanics,  vol.  11,  pp.  448,  449,  Edition 
186a 

Trinity  Ck)llege,  Hartford,  Conn.,  dtes  In  chronological  order,  as  follows: 

Trait6  Complet  de  Mecanique  Appliquee  aux  Arts,  etc.,  par.  Borgnis,  vol.  5,  page  268, 
Des  Machines  d' Agriculture.  Paris.  1819: 

"a.  Indique  la  pile  de  cabas,  ou  sacs  de  Jonc  marin  ou  de  crin,  remplls  des  matldres  qui 
doiivent  subir  le  pressurge."  (Select  baskets  or  sacks  of  seaweed  or  of  hair,  fill  with 
material  which  is  to  undergo  the  pressing.) 

Page  278:  "Pour  faire  ces  sacs,  on  pent  se  servir  de  tissus  de  crln,  de  treilles  fabriques 
avoc  de  petites  ficelles  de  chanvre.  de  coutil,  de  toute  grosse  tolle  forts,  d'etoffe  de  laine, 
de  tissus  de  Jonc  ou  spart:  le  crin  est  preferable  parcequ'il  n'absorbe  point  d'huile  parce 
que  les  mailles  de  son  tissu  ne  se  touchent  pas  aisement  par  sa  dures  sa  resistance  d  la 
force  de  pression;  enfin  par  la  facility  que  Von  a  le  nettoyer."  (In  order  to  make  these 
sacks,  one  can  use  weaves  of  hair,  sackcloth  made  of  hemp  twine,  ticking  of  heavy  strong 
clotli,  linen  materials,  weaves  of  seaweed  (bass)  or  an  earthly  mineral  of  a  shining  luster ; 
the  hair  is  preferable  hecatise  it  does  not  absorb  the  oil,  because  the  meshes  of  its  tissues 
do  not  touch  each  other  cosily,  tha-ough  its  lastingness,  its  resistance  to  the  force  of  pres- 
sure, flnaUy  through  the  ease  with  which  one  can  clean  it.) 
Ree'8  Cyclopedia  of  Arts,  London,  1819,  where,  under  the  head  of  "Oil  Mills,"  it  is  said: 
"Olive  and  other  vegetable  oils,  the  products  of  the  south  of  Europe,  sre  also  expressed 
by  a  machine,  but  it  is  not  called  a  mill,  being  simply  a  strong  screw-press,  provided 
with  a  windlass  or  capstan,  to  give  it  a  greater  power ;  in  short,  it  is  the  same  machine 
as  the  Cider  Press  (see  that  article).  The  olives  are  first  pounded,  or  bruised,  either  in 
a  large  mortar,  or  by  a  running  stone,  in  the  same  manner  as  the  apples  for  making 
cider.  Tho  pulp  thus  produced  is  put  up  in  bags  made  of  horse  hair,  and  a  pile  of  these, 
being  made  up  under  the  press,  the  screw  is  forced  down  by  men  working  a  long  lever, 
and  the  oil  expressed." 
Ure's  Dictionary  (3d  London  Edition,  1833)  page  900,  where  it  is  said: 
"The  pressed  cake  is  again  thrown  under  the  edge  stones,  and  after  being  ground  the 
second  time  should  be  exposed  to  a  heat  of  212  degrees  Fahrenheit,  in  a  proper  pan,  called 
the  steam  kettle,  before  being  subjected  to  the  second  and  final  pressure  in  the  woollen 
bags  and  hnir  cloths." 
The  English  Encyclopsdia  by  Knight,  vol.  6,  page  26.  London,  1861,  says: 
"In  the  wedge-press,  of  which  there  are  many  varieties,  the  crushed  seeds  are  put  into 
bags  of  hair  cloth,  or  some  similar  material,  and  these  bags  are  then  placed  between 
boards  or  blocks  of  wood  within  a  very  strong  and  massive  framework.  The  small  end 
of  a  wedge  is  then  introduced  in  such  a  way  between  the  plates  or  the  boards  that,  when 
it  is  driven  down  by  the  blows  of  a  ram  or  pestle,  it  may  compress  the  bags  with  enor- 
mous force.    •    •    •    Some  of  these  act  horizontally,  the  bags  being,  as  In  the  wedge- 
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presB,  placed  vertlcallj  and  separated  from  one  another  by  cast-iron  plates;  bfUt  in  oth- 
ers, the  bags  are  piled  upon  one  another  In  cast-Iron  cases,  and  placed  In  a  rertlcal  press. 
The  seed  Is  put  into  bags  of  flannel  or  of  Tiorse  hair.  Among  other  advantages  it  Is  stated 
that  the  hydraulic  or  hydrostatic  press  requires  less  space  than  a  stamping  mill  which 
could  do  the  same  work,  and  that  the  haira  and  baga  are  found  to  last  longer  with  it  than 
with  the  old  machine." 

Attention  is  also  called  to  Meyer's  Konyersations,  Lexikon,  Leipsig.  1906,  vol.  15,  page 
53,  which,  while  post-dating  Werk's  patents,  refers  in  an  article  on  oil  to  common  existing 
practice  as  follows: 

"Beim  Pressen  schl&gt  man  das  Samenmehl  in  starke  wollene  TQcher  Oder  flillt  es  in 
S&cke  und  umglbt  diese  noch  mit  einem  Gewebe  aus  Pfcrdehaar."  (In  pressing  (squeez- 
ing) one  wraps  the  seed  flour  in  heavy  woollen  cloths  or  puts  it  in  bags  and  covers  tbesr 
with  a  layer  (fabric)  of  horse  hair.) 

Attached  to  these  citations  the  librarian  adds: 

"From  various  indications  I  am  of  the  opinion  that  the  use  of  horse  hair  goes  back  to 
classical  times.  I  have  not  yet  been  able  to  find  a  passage  to  confirm  the  conjecture. 
However,  I  And  a  passage  in  Pliny  in  which  horse  hair  sieves  are  mentioned:  Pllni  Secun- 
di,  book  XVIII,  chap.  2S:  'Cribrorum  genera  Qalliie  aastis  equorum  invenere,  Hispanias 
lino  excussoria  et  pollinarla.  ^gyptus  papyro  atque  Junco.*  (The  Oauls  have  invented  a 
kind  of  sieves  made  out  of  horse  hair,  the  Spaniards  bolting  cloths  and  meal  sieves  made 
out  of  flax.  Egypt  made  out  of  papyrus  and  rushes.)" 

Tulane  University,  New  Orleans,  Louisiana,  cites: 

The  Techno-Chemical  Receipt  Book,  by  Brannt  and  Hall  (1886),  hereinbefore  quoted  in 
the  references  by  Knox  College  Library. 
Also.  Pitman's  Common  CToramodities  of  Commerce,  Oil,  by  Mitchell,  which  saje: 
"The  kernels,  technically  known  as  the  'meats,'  are  now  ready  for  crushing  between 
iron  rollers,  after  which  process  they  are  heated  in  steam  Jacketed  kettles  and  shaped 
into  cakes  in  a  press  termed  the  'former.'  These  cakes  are  wrapped  in  hair  clotJis  and 
subjected  In  hydraulic  presses  to  a  pressure  of  3.000  to  4.000  pounds  to  the  square  inch." 

From  Yale  University,  New  Haven,  Conn.,  the  librarian  dtes  Lambom*s 
Cotton-Seed  Products  (Van  Nostrand,  1904),  also  cited  by  the  University  of 
Minnesota,  which  postdates  the  patents,  and  adds  "We  have  here  no  references 
to  the  use  of  horse  hair  mats." 

From  the  foregoing  summaries  it  will  be  seen  that  the  court  was  fully 
justified  In  taking  Judicial  notice  of  the  use  of  horse  hair  in  the  extraction 
of  vegetable  oils  prior  to  Werk's  patents,  and  that  Inquiry  at  the  libraries 
listed  would,  with  a  very  few  exceptions,  have  disclosed  the  use  of  horse  hair 
mats  or  bags  as  a  common  agency  in  vegetable  oil  extraction. 
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(231  Fed.  131) 

MITCHELL  V.  CONNELLSVILLE  CENTRAL  COKE  CO. 

(Circuit  Court  of  Appeals.  Third  Circuit.     February  14,  1916.     Rehearing 
Denied  March  17,  1916.) 

No.  2059. 

1.  Patents  ^=»328 — Invention — Coke  Oven. 

The  Mitchell  patent.  No.  899,886,  for  a  coke  oven  of  rectangular  shape 
with  open  ends,  substantially  parallel  sides,  and  the  end  w*alls  inclined 
or  curved  upward  to  form  a  peaked  roof,  is  for  an  aggregation  of  struc- 
tural features  taken  from  pre-existing  ovens,  attaining  no  better  or 
different  results,  and  not  involving  patentable  invention. 

2.  Words  and  Phrases — "Coke." 

•*Coke"  Is  partially  consumed  bituminous  coal,  from  which  the  volatile 
constituents  have  been  burned  away.  It  may  be  described  as  a  partly  gra- 
phitized  carbon,  whose  fiber  has  been  affected  by  escaping  and  burning 
gases,  so  that  it  is  lighter  than  coal,  although  its  substance  is  hard  and 
dense. 

Appeal  from  the  EKstrict  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;    Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Thomas  J.  Mitchell  against  the  Connellsville  Cen- 
tral Coke  Company.  Decree  for  defendant,  and  complainant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Orr,  District  Judge,  on  final  hear- 
ing: 

The  bill  in  this  patent  suit  was  filed  on  April  21,  1910.  The  evidence  was 
taken  under  the  former  equity  rules.  By  the  bill  plaintiff  avers  title  as  in- 
ventor to  United  States  patent  No.  899,886,  issued  to  him  on  September  29, 
1908,  for  a  coke  oven,  charges  the  defendant  with  the  infringement  of  the 
rights  of  the  plaintiff,  in  that  the  defendant  has  erected  and  is  using  coke 
ovens  covered  by  the  letters  patent,  and  prays  for  the  usual  relief.  The  an- 
swer denies  the  validity  of  the  patent  i^pon  the  grounds  of  prior  publication 
and  prior  use,  and  upon  other  grounds,  some  of  which  will  hereafter  appear. 

In  the  manufacture  of  coke  a  great  variety  of  ovens  has  been  used  since  the 
industry  began.  Such  variety  was  occasioned,  not  only  by  variance  in  the 
opinions  of  scientific  men  and  by  variance  in  the  experiences  of  practical  coke 
burners,  but  by  the  diversity  of  purposes  for  which  coke  is  used  and  by  rea- 
son of  the  differences  in  qualities  of  the  different  coals  available  for  the  man- 
ufacture of  coke.  Such  various  ovens  are  well  classified  as  being  with  few 
exceptions  either  beehive  ovens  or  longitudinal  ovens.  The  name  of  the  for- 
mer is  more  descriptive  than  the  name  of  the  latter.  The  old  fashioned  dome- 
shaped  beehive  apparently  suggested  the  form  of  the  ovens  of  the  first  class. 
They  are  used  in  great  number  throughout  those  portions  of  the  United  States 
where  coke  is  manufactured.  They  are  made  of  brick  and  the  circular  floor 
is  surrounded  by  a  circular  brick  wall,  perpendicular  for  a  greater  or  less  dis- 
tance from  the  floor  and  surmounted  by  a  dome,  in  the  center  of  which  Is 
what  Is  called  the  trunnel  hole,  whereby  the  oven  may  be  charged  with  coal, 
and  whereby  the  gases  may  escape  during  the  coking  process.  In  the  bee- 
hive oven  there  fs  but  one  door,  which  is  closed  during  the  coking  process, 
except  for  small,  thin  openings,  which  admit  air  so  as  not  to  prevent  suffi- 
cient combustion,  and  from  which  the  coke  is  removed  after  the  process 
has  been  completed.  Because  of  the  relation  between  the  size  of  the  door  and 
the  floor  of  the  oven  the  hard  mass  of  coke  was  required  to  be  broken,  and  in 
addition  was  slowly  and  with  difficulty  removed. 

The  problem  had  long  been  presented  to  coke  manufacturers  as  to  how  the 
coke  could  be  removed  from  the  coke  oven  without  its  fracture  into  uuneces- 

^ssFor  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  lDdexe» 
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sary  small  pieces,  and  without  the  delay  and  expense  which  were  Incident  to 
the  removal  of  the  coke  from  the  beehive  oven.  It  became  apparent  that  the 
coke  could  be  more  easily  removed  from  an  oven  by  the  use  of  machinery 
whldi  would  push  the  body  out  from  the  floor  of  the  oven,  or  pull  it  out  by 
mechanical  means,  rather  than  by  means  of  workmen  using  hand  tools.  It 
became  apparent,  also,  that  if  there  were  opposite  doors  a  pusher  or  drag 
could  be  better  introduced  at  the  one  door  and  force  the  coke  out  of  the  oth- 
er, and  it  became  apparent  that  such  pusher  or  drag  would  not  reach  into  the 
arches  which  would  exist  in  the  circular  beehive  oven  between  the  c^po^te 
doors  in  such  oven,  if  opposite  doors  were  introduced  therein. 

This  problem  had  presented  itself  to  Richard  Thomas,  of  Carbondale,  IlL, 
in  the  year  1881.  It  presented  itself  to  the  plaintiff  in  this  case  in  the  year 
1905,  when  he  first  began  his  experiments.  Richard  Thomas  procured  from 
the  United  States  two  patents,  each  for  a  coke  furnace  and  apparatus  con- 
nected therewith,  numbered  and  dated,  respectively  249,694,  November  15, 
1881,  and  276,504,  April  24,  1883.  In  neither  of  the  said  patents,  however, 
is  there  a  description  of  the  coke  furnace,  except  as  it  may  be  drawn  from 
the  drawings  attached  thereto,  in  which  is  shown  a  longitudinal  furnace,  with 
doors  at  either  end ;  but  each  patent  elaborately  describes  and  claims  ap- 
paratus for  the  withdrawing  of  coke  from  the  furnace.  There  was  subsequent- 
ly built  at  Coalburg,  in  Alabama,  64  of  the  Thomas  ovens  arranged  in  *'one 
single  continuous  battery."  The  construction  of  coke  ovens  in  what  has  been 
thus  termed  a  "battery*'  is  an  old  arrangement,  due  to  the  fact  that  the  ovens 
may  be  filled  with  coal  more  readily,  for  across  the  top  of  the  ovens  extends 
the  track  upon  which  the  larrle,  or  hopper,  or  measure,  from  which  the  coal 
is  discharged  into  the  ovens,  is  moved.  It  is  convenient,  also,  because  the  ma- 
sonry of  one  oven  tends  to  support  the  masonry  of  an  adjoining  oven.  This 
feature  of  construction  was  common,  and  is  to-day  common,  in  the  erection 
of  beehive  ovens. 

These  Thomas  ovens  at  Coalburg  were  equipped  with  apparatus  for  with- 
drawing the  coke,  and  were  used  with  such  apparatus  for  many  years.  Oth- 
er Thomas  ovens  were  built  at  other  places  as  well,  but  the  ovens  at  Coal- 
burg are  the  Thomas  ovens  which  are  the  subject  of  special  consideration  in 
the  record  of  this  case.  That  the  plaintiff  had  seen  these  Thomas  ovens  pri- 
or to  the  construction  by  him  of  any  of  the  ovens  with  which  he  was  experi- 
menting appears  from  his  testimony,  not  only  as  given  in  the  case  at  bar, 
but  as  given  in  the  interference  proceedings  in  the  Patent  Ofllce,  In  which 
certain  claims  made  by  him  were  involved.  It  is  doubtful,  however,  that  the 
plaintiff  in  the  case  had  ever  studied  the  published  and  printed  descriptions 
of  the  Thomas  oven.  Prior  to  1895  Richard  Thomas  published  and  widely 
distributed  a  printed  circular  describing  "the  Thomas  coke  oven  and  direct 
loading  apparatus."  The  circular  opens  with  a  description  of  which  the 
following  is  a  material  portion,  one  sentence  of  which  we  have  italicized: 

"This  oven  is  one  of  the  class  in  which  the  coking  of  the  coal  is  done  by  the 
Internal  heat  of  the  oven.  This  is  the  old  beehive  principle,  the  gas  being 
consumed  above  the  charge.  The  Thomas  oven  is  an  elongation  of  the  bee- 
hive, the  change  in  shape  being  made  to  facilitate  the  withdrawal  of  the 
charges  by  machinery.  The  ovens  are  built  side  by  side  to  any  desired  num- 
ber, and  are  9  feet  6  inches  wide  from  center  to  center,  7  feet  9  inches  wide 
in  the  clear  in  the  front  end,  and  7  feet  3  inches  at  the  back  end  in  the  clear, 
and  8  feet  high  from  the  platform.  They  are  5  feet  high  under  the  main 
arch  and  36  feet  long  for  coal  yielding  less  than  60  per  cent,  coke,  and  32 
feet  long  when  the  yield  is  over  60  per  cent.  This  difference  in  the  length 
is  to  keep  the  weight  of  the  charge  within  the  limit  of  7  or  8  tons,  as  it  is 
found  more  economical  to  limit  the  draw  to  that  amount  •  The  bottoms  are 
made  in  the  usual  way  for  beehives,  the  only  difference  being  in  the  shape 
of  the  foundation.  In  the  beehives  it  is  circular  while  in  the  Thomas  it  is 
lengthwise  of  the  oven.  The  side  walls  are  21  inches  thick  at  the  front  end 
and  27  inches  at  the  back  end,  and  are  2  feet  6  Inches  high  from  floor  to 
skew  back.  The  front  arches  have  a  rise  of  18  inches,  and  are  2  feet  6  Inches 
long.  A  space  of  3  inches  is  left  between  the  main  and  front  arches.  This 
is  to  prevent  the  expansion  of  the  main  arch  from  disturbing  the  front  walls. 
The  main  arch  has  a  rise  of  2  feet  6  inches  and  is  turned  with  one  course  of 
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brick  9  inches  deep,  which  usually  are  made  4  inches  and  4^  inches  z  9  inches 
X  12  inches.  There  is  a  rise  in  the  oven  of  9  inches  towards  the  chimney 
from  the  front  end.  The  ovens  are  built  some  with  three  charging  holes  and 
a  chimney  at  the  back  and  some  with  two  charging  holes  and  a  chimney. 
Where  coal  is  brought  direct  from  the  mines  to  the  ovens  to  be  coked  it  would 
be  advisable  to  have  thtee  charging  places.  Where  the  coal  is  brought  in  lar- 
ries  two  charging  places  will  do.  If  the  oven  is  only  32  feet  long  with  two 
tracks  and  charging  holes,  with  the  chimney  in  the  middle,  the  bottom  of  the 
oven  is  (Ml  a  level.  The  main  arch  has  a  rise  of  6  inches  from  both  ends  to- 
wards the  chimney  or  the  center  of  the  oven.  All  other  particulars  are  the 
same  in  both  ovens  except  the  length  of  the  oven  and  the  position  of  the 
chimney." 

While  the  ovens  erected  at  Coalburg  and  owned  by  the  Sloss  Iron  &  Steel 
Ck>mpany  were  the  subject  of  attention,  as  appears  by  the  publication  of  the 
Proceedings  of  the  Alabama  Industrial  and  Scientific  Society,  vol.  1,  1891, 
and  by  a  publication  by  John  Fulton  of  a  treatise  on  the  Manufacture  of 
Coke,  published  at  Scranton  in  1895,  yet  interest  in  them  was  chiefly  because 
of  the  apparatus  for  the  withdrawal  of  the  coke  from  the  ovens.  Likewise 
in  1905  and  1906,  when  the  plaintiff  was  experimenting  at  Mt.  Braddock  in  the 
state  of  Pennsylvania,  and  had  built  his  first  oven  without  any  rise,  and  after- 
wards a  second  with  such  rise  ''from  both  ends  towards  the  chimney  or  the 
center  of  the  oven,"  great  interest  was  shown  by  newspaper  representatives  in 
what  the  plaintiff  was  doing,  with  the  result  that  there  were  a  number  of  news 
accounts  in  Pittsburgh,  ConnellsvUle,  and  perhaps  other  papers,  giving  more 
or  less  exact  descriptions  of  improvements  which  the  plaintiff  was  supposed  to 
have  invented.  These  publications  showed  their  chief  interest  in  the  features 
of  economy  and  ingenuity  displayed  in  the  method  of  withdrawing  the  coke 
from  the  ovens.  The  plaintiff,  so  far  as  it  appears,  made  no  claim  to  inven- 
tion for  the  apparatus  for  the  removal  of  coke  from  the  ovens,  but  on  No- 
vember 27,  190(3,  filed  an  application  for  a  patent  which  resulted  in  the  grant 
of  the  patent  in  suit. 

Before  taking  up  the  patent  for  particular  consideration,  it  is  well  to  notice 
that  nowhere  in  the  patent  is  a  single  measurement  or  dimension  stated.  In 
the  specifications  the  patentee  states  the  object  of  his  patent  as  follows:  'This 
invention  relates  to  coke  ovens,  and  has  for  its  principal  object  to  provide  an 
oven  of  simple  construction  which  may  be  built,  maintained  in  working  order, 
and  operated  at  a  much  smaller  cost  than  an  ordinary  beehive  and  other  types 
of  ovens  now  in  use.  A  further  object  of  the  invention  is  to  provide  an  oven 
open  at  both  ends  for  the  insertion  of  a  coke  pusher  at  one  end,  and  the  dis- 
charge of  the  coke  at  the  opposite  end,  the  top  or  crown  of  the  oven  being  in- 
clined or  curved  upward  from  a  point  near  each  end  to  a  point  about  the  mid- 
dle of  the  length  of  the  oven  wall,  and  at  this  point  is  a  top  opening  through 
which  the  oven  may  be  charged.  A  still  further  dbject  of  the  invention  is  to 
provide  an  oven  of  this  type  in  which  the  top  or  crown  is  inclined  or  curved 
upward  from  points  near  the  opposite  ends  toward  the  center  to  form  a  com- 
bustion chamber  for  the  more  perfect  combustion  of  the  gases  distilled  from 
the  coking  coal  and  by  which  combustion  the  crown  or  roof  of  the  oven  be- 
comes intensely  heated,  thereby  increasing  the  efficiency  of  the  oven  by  re- 
flecting the  heat  downward  on  the  coking  coal,  and  result  in  a  superior  qual- 
ity of  coke,  and  will,  furthermore,  permit  the  consumption  of  the  gases  with- 
out material  waste  of  the  carbon  of  the  coal." 

The  description  in  the  spedflcations  is  as  follows:  "The  floor  19  of  the 
oven  is  flat  and  slightly  inclined  toward  one  end  and  extends  between  two 
walls  11  formed  of  brick  or  stone,  the  oven  opening  at  both  ends,  so  that  a 
pusher  may  be  inserted  at  one  end  and  forced  through  the  oven  to  discharge 
the  coke.  The  side  walls  15  are  vertical  and  are  substantially  parallel  with 
each  other  throughout  their  entire  length,  while  the  crown  16  is  arched  from 
side  waU  to  side  wall.  From  each  end  of  the  oven  the  arch  extends  inward 
for  about  the  thickness  of  the  retaining  walls,  and  thence  slopes  or  curves 
upward  at  each  end  toward  a  point  about  midway  of  the  length  of  the  oven, 
and  at  this  point  is  an  opening  11  through  which  the  coal  may  be  inserted  to 
form  the  charge." 

Passing  by  the  patentee's  description  of  the  advantages  of  his  oven,  the 
145C.C.A.— 21 
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language  of  the  last  paragraph  of  the  specifications,  a  portion  of  which  we 
have  italicized,  should  be  noticed:  "It  will,  of  course,  be  understood  that  the 
shape  of  the  roof  of  the  oven  may  be  altered  in  many  ways  without  departing 
from  the  invention,  and  it  may  be  sloped  on  straight  lines,  as  indicated  in  Fig. 
1,  or  on  curved  and  straight  lines,  shown  in  Fig.  4,  or  the  roof  may  be  curved 
throughout,  or  otherwise  so  shaped  that  the  vertical  distance  between  the  floor 
and  the  roof  gradually  increases  from  the  doors  inward."  It  is  apparent  that 
the  roof  of  the  Thomas  oven,  as  described  in  the  circular,  is  of  a  form  which 
the  patentee  in  the  patent  in  suit  recognizes  as  a  form  within  the  description 
of  his  patent. 

And  here  It  is  proper  to  call  attention  to  what  appears  to  be  an  error  in 
the  plaintiff's  brief.  It  is  there  stated  that  **this  Thomas  oven  figures  in  the 
history  of  the  Mitchell  invention,  and  its  bearing  on  the  issues  herein  is  made 
clear,  not  only  by  the  application  record  of  the  Mitchell  patent,  which  is  print- 
ed in  defendant's  record,  volume  2,  page  551,  but  also  by  the  Mitchell  interfer- 
ence testimony,  also  printed  in  defendant's  record,  volume  2,  commencing  oq 
page  343."  It  does  not  appear  that  the  Thomas  oven,  as  described  in  the  cir- 
cular published  by  him,  was  the  subject  of  consideration  in  any  way  in  the 
history  of  the  Mitchell  patent  Tlie  evidence  of  Mitchell  In  the  interference 
proceedings  was  to  the  effect  that  he  had  seen  the  ovens  at  Coalburg,  and 
those  ovens  were  constructed  without  a  rise  in  the  main  arch  from  both  ends 
toward  the  chimney  or  the  center  of  the  oven.  The  reference  in  the  applica- 
tion record  of  the  patent  Is  to  a  French  patent  issued  to  a  Mr.  Thomas  of  Par- 
is in  1855.  There  is  no  evidence  in  the  case  that  the  Richard  Thomas  of  Car- 
bondale.  111.,  in  1881,  is  the  same  person  as  the  Mr.  Thomas,  of  Paris,  in  1855. 

The  claims  of  the  patent  in  suit  are  as  follows: 

"1.  A  coke  oven  having  a  substantially  level  floor  and  parallel  side  walls 
higher  in  the  middle  than  at  the  ends,  said  oven  being  open  at  both  ends 
from  wall  to  wall  to  provide  an  unobstructed,  free  passage  from  end  to  end, 
and  a  crown  sloping  upward  from  the  ends  toward  a  point  about  midway  of 
the  length  of  the  oven  and  there  provided  with  a  charging  opening. 

"2.  A  coke  oven  having  a  substantially  level  floor,  end  retaining  walls  each 
with  an  opening  of  the  same  size  as  the  opening  in  the  other  wall,  a  crown 
sloping  continuously  upward  from  the  end  retaining  walls  to  an  approximate- 
ly central  point  and  there  provided  with  a  charging  opening,  said  crown  be- 
ing arched  in  a  direction  at  right  angles  to  the  length  of  the  oven,  and  parall^ 
side  walls  extending  through  and  from  one  opening  to  and  through  the  other 
opening  and  approximately  to  the  t(^  of  the  crown  adjacent  to  the  charging 
opening  therein. 

"3.  A  coke  oven  having  a  central  trunnel  hole  in  its  roof,  the  length  of  the 
oven  chamber  and  the  height  of  the  roof  being  so  proportioned  that  when  the 
top  of  a  charge  of  coal  deposited  by  gravity  through  the  trunnel  hole  reaches 
said  trunnel  hole,  the  charge  when  levelled  off  will  fill  the  ovai  substantially 
to  the  level  of  the  draft  openings. 

"4.  A  coke  oven  having  a  substantially  level  floor  and  provided  with  parallel 
side  walls,  higher  at  the  middle  than  at  the  ends,  said  oven  being  open  at  t>oth 
ends  from  wall  to  wall  to  provide  an  unobstructed,  free  passage  from  end  to 
end,  and  a  crown  rising  from  the  ends  and  provided  about  midway  of  its 
length  with  a  trunnel  hole." 

The  first,  second,  and  fourth  claims  are  met  by  the  Richard  Thomas  cir- 
cular in  every  respect,  except  as  to  the  charging  opening  midway  in  the  roof  of 
the  oven.  There  were  two  charging  openings  and  also  a  chimney  for  the  es- 
cape of  gases  in  the  Thomas  ovens  as  erected  at  Coalburg  and  other  places. 
But  according  to  the  testimony  of  the  plaintiff,  who  saw  such  ovens,  the 
charging  openings  were  closed  during  the  process  of  making  coke,  leaving 
therefore  only  the  chimney  for  the  escape  of  the  gases.  The  location  of  the 
trunnel  hole,  which  is  a  chimney  as  well  as  a  charging  hole,  in  the  center  of 
the  oven  at  the  highest  point  of  the  arch  of  the  roof,  was  in  no  way  inven- 
tion, because  it  was  so  located  in  the  beehive  oven,  with  which  all  persons 
connected  with  the  industry  were  familiar. 

The  floor  of  the  Thomas  oven  was  substantially  level.  It  had  parallel  side 
walls,  which  were  higher  in  the  middle  than  at  the  ends,  or  the  equivalent 
thereof,  to  wit,  a  higher  arch  in  the  middle  than  at  the  end.    The  oven  was 
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open  at  both  ends  from  wall  to  wall  to  provide  an  unobstructed  free  passage 
from  end  to  end,  and,  as  clearly  shown  in  the  circular,  a  crown,  sloping  up- 
wards from  the  ends  towards  a  point  about  midway  of  the  length  of  the  oven. 
Indeed,  every  element  of  those  three  claims  was  found  In  the  prior  art,  hut 
not  always  together. 

The  third  claim  of  the  patent,  as  appears  by  the  file  wrapper,  was  Introduced 
at  the  suggestion  of  the  examiner  of  patents.  It  claims  a  construction  In 
which  there  shall  be  an  uncertain  proportion  between  the  length  of  the  oven 
chamber  and  the  height  of  the  roof.  The  proportion  required  by  the  claim  Is 
that,  when  the  top  of  a  charge  of  coal  reaches  the  trunnel  hole,  the  charge 
when  leveled  off  will  fill  the  oven  substantially  to  the  level  of  the  draft  open- 
ings. It  will  be  noticed  that  In  this  claim  3  there  is  a  claim  to  an  invention 
without  regard  to  the  shape  of  the  roof. 

The  evidence  discloses  that  there  Is  an  established  practice  In  the  Industry 
which  has  apparently  arisen  to  leave  Sunday  a  day  free  of  work  In  empty- 
ing and  filling  ovens.  Each  coke  oven  has  at  times  charges  of  coal  In  such 
amounts  as  will  produce  coke  In  48  hours,  and  again  has  such  charges  of  coal 
as  will  produce  coke  in  72  hours.  The  72-hour  charge  bums  during  Sunday. 
The  charge,  therefore,  is  different  for  the  time  Intended  to  be  taken  In  Its  re- 
duction to  coke.  The  plaintiff  on  cross-examination  was  asked:  "If  It  should 
happen  that  a  72-hour  charge  dumped  in  without  spreading  should  reach  the 
trunnel,  it  would  necessarily  be  true,  would  It  not,  that  a  48-hour  charge 
damped  In  without  spreading  would  not  reach  the  trunnel,  and  further.  If  a 
48-hour  charge  dumped  In  without  spreading  should  reach  the  trunnel,  a  72- 
hour  charge  would  more  than  fill  the  oven,  or  rather  the  oven  would  not  ac- 
commodate It  unless  spreading  were  begun  before  dumping  in  were  complet- 
ed." His  answer  is  significant:  "That  Is  true,  and  I  will  further  add  that  I 
do  not  think  an  oven  could  be  built  to  measufe  every  charge  It  was  intended 
to  receive,  as  they  must  necessarily  vary." 

As  already  appears,  the  description  of  the  oven  of  the  patent  Is  meager; 
but  the  oven  which  the  plaintiff  built  In  1906,  after  his  first  experiment  with 
an  oven  which  was  In  form  like  the  CJoalburg  ovens,  was  8%  feet  high.  It 
was  In  pursuance  of  operations  with  that  oven  that  application  was  made  for 
a  patent.  It  was  not  until  later  that  he  built  nine  additional  ovens  at  the 
height  of  7%  feet  In  the  center.  Without  going  Into  the  details  of  the  propor- 
tions of  the  plaintiff's  ovens  and  those  of  the  defendant's  ovens.  It  appears 
that,  without  regard  to  such  proportions,  the  defendant's  oven  Is  lower  than 
the  oven  of  the  patent  The  consideration  of  proportions.  In  passing  upon  a 
claim  such  as  claim  3,  is  of  considerable  difficulty.  The  weight  of  the  testi- 
mony, however.  Indicates  that  the  proportion  contemplated  in  the  third  claim 
of  the  patent  In  suit  Is  met  In  the  prior  art.  It  appears  to  be  unnecessary  to 
refer  In  detail  to  such  testimony  because  the  subject  of  proportion,  as  sug- 
gested by  the  third  claim,  and  even  the  claim  Itself,  Is  not  given  attention  In 
the  plaintiff's  brief.  It  is  apparent  that  the  patent  Is  so  uncertain  in  Its  dis- 
closures that  the  structure  of  the  patent  could  not  be  arrived  at,  except  as  the 
result  of  exx>eriment. 

It  is  urged  by  the  defendant  that,  if  anything,  the  disclosures  and  claims 
of  the  patent  are  a  mere  aggregation  of  elements  found  In  the  prior  art,  which 
produce  no  new  result,  and  the  weight  of  the  testimony  sustains  this  con- 
tention. The  plaintiff  replies,  however,  that.  If  that  be  true,  why  does  the 
defendant  continue  to  use  the  coke  ovens  complained  of.  Plaintiff  cites  au- 
thorities to  the  proposition  that  the  courts  have  looked  with  disfavor  upon 
such  a  defense  where  the  defendant  has  made  an  appropriation  and  use  of  the 
Invention  covered  by  the  patent  sued  upon.  The  facts  In  this  case,  however, 
take  the  defendant  without  the  rule  of  such  cases.  The  plant  of  the  defend- 
ant, which  consists  wholly  of  these  ovens  complained  of,  was  projected  In 
1906,  and  the  first  100  ovens  were  built  and  put  in  operation  In  1907.  The  ad- 
ditional 110  ovens,  which  according  to  the  testimony  were  projected  from 
the  first,  were  built  and  put  in  operation  in  1909.  The  relations  between  the 
plaintiff  and  the  parties  controlling  the  defendant  company  were  cordial. 
Blitchell  states  in  his  testimony  that  at  the  time  of  his  experiment  mechanical 
operation  was  the  main  object.  Mitchell  and  the  representatives  of  the  de- 
fendant had  Interviews  with  respect  to  the  experiments  that  Mitchell  was  un- 
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dertaking,  and  the  first  and  second  ovens  whidl  Mitchell  built  were  open  to 
the  inspection  of  all  who  chose  to  visit  them.  His  first  oven,  built  in  the  fall 
of  1905  and  the  following  winter,  had  a  horizontal  crown  straight  through  from 
end  to  end.  His  next  oven,  built  some  time  in  1906,  had  the  rising  crown, 
and  in  March  of  1907  he  had  built  eleven  ovens  of  which  ten  had  the  rising 
crown  and  one  the  straight  crown.  Mitchell  knew  that  the  defendants  were 
about  to  build  a  battery  of  ovens  at  their  new  plant.  He  had  knowledge  of 
what  the  defendant's  representatives  were  doing.  He  himself  admits  that 
he  was  informed  that  the  defendant  was  going  to  **draw"  an  oven  of  the 
type  complained  of  in  the  spring  of  1907. 

But  it  is  an  inference  Justified  by  the  spirit  of  competition  existing  between 
manufacturers  of  a  standard  product,  which  implies  the  acquisition  of  infor- 
mation as  to  what  competitors  are  doing,  and  by  the  friendly  relations  be- 
tween the  parties  above  referred  to,  that  the  plaintiff  knew  what  was  zoing 
on  at  the  new  plant  of  the  defendant;  yet  the  plaintiff  was  silent  In  all  In- 
terviews with  them  and  in  every  other  way  as  to  his  claim  to  invention,  and 
made  no  protest  against  the  action  of  the  defendant  until  November  12,  1908, 
when  he  gave  notice  charging  them  with  infringing  his  patent.  At  that  time 
the  first  100  ovens  of  the  defendant  had  been  in  operation  for  over  a  year. 
It  is  no  excuse  for  Mitchell  that  he  withheld  all  assertion  of  his  claim  to  in- 
vention because  of  interference  proceedings  in  the  Patent  Office  with  one  who 
was  associated  with  him  in  the  common  employment  at  Mt  Braddock.  It  is 
true  he  could  not  maintain  an  action  against  the  defendant  until  after  his 
right  was  established  by  the  Patent  Office ;  but  his  failure  to  assert  his  right, 
in  order  to  prevent  the  expenditure  by  the  defendants  of  large  sums  in  the 
construction  of  ovens  in  which  he  hoped  to  have  a  monopoly,  tends  to  es- 
tablish the  good  faith  of  the  defendant  and  to  impair  the  equity  of  the  plain- 
tiff in  the  present  proceeding. 

In  view  of  the  silence  of  the  plaintiff,  it  is  not  to  be  presumed  that  the  de- 
fendants were  affected  by  notice  of  the  contemporary  newspaper  notices  of 
the  plaintiff's  tests,  especially  as  they  emphasized  the  novelty  of  the  mechan- 
ical means  by  which  the  coke  was  intended  to  be  withdrawn  from  the  ovens. 
Further,  it  should  be  noticed  that  the  plaintiff,  after  giving  such  notice  of 
November  12,  1908,  delayed  bringing  suit  for  perhaps  a  year  and  a  half  after- 
wards, and  delayed  beginning  the  proofs  until  nearly  a  year  after  the  suit 
was  brought.  The  whole  conduct  of  the  plaintiff  indicates  that  he  did  not 
for  a  long  time  believe  that  he  had  a  patent  of  any  great  value. 

There  is  nothing  in  this  case  which  warrants  a  decree  in  favor  of  the 
plaintiff.  The  patent  is  invalid  because  of  the  disclosure  of  the  Richard 
Thomas  publication,  if  not  by  reason  of  other  prior  uses.  It  is  invalid  because 
it  is  a  mere  aggregation  of  old  elements,  which,  so  far  as  the  record  shows, 
does  not  produce  a  new  and  better  result  The  disclosures  of  the  patent  are 
insufficient  to  enable  one  skilled  in  the  art  to  make  the  apparatus  of  the  pat- 
ent without  experiment. 

The  bill  must  be  dismissed,  at  the  cost  of  the  plaintiff.  Let  a  decree  be 
drawn. 

Thomas  J.  Mitchell,  Melville  Church,  and  David  P.  Wolhaiipter, 
both  of  Washington,  D.  C.  (E.  C.  Higbee,  of  Sterling,  Higbee  &  Mat- 
thews, of  Uniontown,  Pa.,  and  Charles  M.  Clarke,  of  Pittsburgh,  Pa., 
of  counsel),  for  appellant. 

Bayard  H.  Christy  and  Christy  &  Christy,  all  of  Pittsburgh,  Pa., 
for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Or- 
cuit  Judges. 

McPHERSON,  Circuit  Judge.  This  case  turns  upon  the  validity 
of  patent  No.  899,886  granted  September  29,  1908,  to  the  plaintiflf, 
Thomas  J.  Mitchell,  for  "a  new  and  useful  coke  oven."    The  record 


Digitized  by  VjOOQIC 


MITCHELL  y.  CONNELLSVILLE  CENTRAL  COKE  OO.  325 

discloses  no  controversy  about  infringement,  but  for  several  reasons 
that  appear  in  the  opinion  below  the  District  Court  held  the  patent  in- 
valid. A  proper  understanding  of  the  issue  will  be  promoted  by  a  few 
preliminary  remarks  concerning  the  manufacture  of  coke,  and  also 
concerning  the  state  of  the  art  at  the  time  Mitchell  entered  the  field. 

[2]  Coke  is  partially  consumed  bituminous  coal,  from  which  the 
volatile  constituents  have  been  burnt  away.  The  combustion  takes 
place  in  ovens  or  closed  retorts,  free  contact  with  the  atmosphere  be- 
ing thus  prevented,  while  sufficient  air  is  easily  supplied.  Essentially, 
coke  consists  of  carbon  and  a  residuum  of  such  noncombustible  mate- 
rials as  may  be  present  in  the  coal.  If  it  is  made  rapidly  and  at  com- 
paratively low  heat — for  example,  the  coke  produced  in  making  il- 
luminating gas — it  is  black  in  color,  spongy  in  fiber,  and  burns  readily ; 
if  the  heat  has  been  high  and  more  protracted,  as  in  the  case  of  coke 
intended  for  smelting,  the  color  is  gray,  with  a  semimetallic  lustre,  the 
fiber  is  hard  and  dense,  and  it  can  only  be  burnt  with  the  aid  of  a 
strong  draft  or  blast.  Coke  may  also  be  described  as  a  partly  graphi- 
tized  carbon,  whose  fiber  has  been  affected  by  the  escaping  and  burn- 
ing gases,  so  that  the  coke  is  lighter  than  the  coal,  although  its  sub- 
stance is  hard  and  dense.  The  patent  applies  in  terms  to  coke  ovens 
generally,  but  evidently  is  directed  specially  to  an  oven  adapted  to  pro- 
duce coke  for  smelting  in  a  foundry  or  a  furnace ;  and  (unless  other- 
wise stated)  what  we  have  to  say  must  be  understood  as  relating  only 
to  such  a  structure. 

Nearly  all  of  it  being  fixed  carbon,  coke  is  a  well-known  fuel.  Ow- 
ing to  its  hardness  and  density  and  cellular  structure,  it  has  consider- 
aWe  strength,  and  will  bear  a  heavy  load  of  ore  and  limestone  in  a 
furnace,  forming  at  the  same  time  a  layer  that  affords  many  passage- 
ways for  heat  and  the  air  of  the  blast.  It  has  similar  advantages  in 
the  foundry  smelting  of  pig  iron.  Under  like  conditions  bituminous 
coal  would  be  so  compressed  as  to  bum  with  much  difficulty.  When 
the  coal  is  sufficiently  heated  in  the  oven,  the  volatile  matters  are  given 
off  as  ga$,  and  in  the  end  what  is  left  of  the  coal  is  fused  into  a  mass, 
and  its  structure  is  changed.  Its  silvery  appearance  is  due  to  the  fact 
that  some  of  the  carbon  in  the  gas  is  deposited  on  its  outer  surface. 
The  necessary  heat  is  obtained  by  burning  the  gases  that  are  given  off 
during  the  operation,  and  in  an  oven  of  the  open  type — that  is,  with 
one  or  more  openings  in  the  roof — ^these  gases  are  immediately  burnt 
in  contact  with  the  coal.  Such  an  oven  is  a  nearly  closed  structure  of 
brick  or  stone,  banked  on  the  outside  with  clay  to  keep  the  heat  in,  and 
lined  throughout  with  refractory  brick.  The  coal  to  be  coked  is  spread 
in  a  layer  on  the  bottom,  and  the  rest  of  the  inclosure  is  built  in  such 
a  form  as  to  leave  a  space  or  chamber  above  the  coal  where  combus- 
tion may  proceed.  There  are  several  varieties  or  types;  perhaps  the 
oldest  and  the  oven  still  most  widely  used  being  the  beehive,  whose 
shape  is  suggested  by  its  name.  A  more  recent,  type  is  rectangular, 
long,  and  comparatively  narrow,  and  to  this  class  the  Mitchell  oven  be- 
longs. There  are  other  types  and  shapes  also,  to  which  we  shall  refer 
hereafter. 

A  word  may  be  said  about  the  by-product  oven.    This  is  a  closed 
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retort  in  which  a  forced  draft  is  used,  and  the  heat  is  applied  indirect- 
ly through  flues  in  the  walls.  This  oven  also  produces  furnace  coke, 
but  only  a  part  of  the  gases  is  burnt,  the  rest  being  led  away  and  con- 
verted into  other  useful  products. 

An  important  step  in  the  process  of  coking  it  to  make  the  walls  and 
roof  of  the  oven  hot  enough  to  ignite  the  coal  without  the  aid  of  flame 
or  combustible  material ;  after  the  initial  heating  and  the  initial  charge, 
the  walls  should  become  very  hot  and  should  retain  so  much  of  their 
heat  after  the  charge  has  been  withdrawn  that  the  oven  can  be  re- 
charged almost  at  once,  and  ignition  will  automatically  and  speedily 
take  place,  thus  carrying  on  the  process  continuously.  During  the  op- 
eration the  gases  are  driven  off  into  the  combustion  chamber  above  the 
coal  and  are  there  ignited,  so  that  burning  begins  at  the  top  and  extends 
downward  to  the  bottom  of  the  layer.  After  the  volatile  matters  have 
been  burnt,  the  coke  lies  on  the  floor  of  the  oven  in  a  coherent  and 
glowing  mass,  and  may  be  cooled  either  in  place  or  outside.  If  the 
water  is  applied  inside,  care  is  taken  to  introduce  no  more  than  enough, 
in  order  to  keep  the  lining  as  hot  as  possible.  The  coke  is  then  ready 
to  be  withdrawn,  but  as  it  has  now  become  a  coherent  mass  it  was  for 
many  years  necessary  to  break  it  up  before  it  could  be  taken  out.  This 
is  still  necessary  in  the  beehive  oven,  where  the  breaking  is  done  by 
hand,  and  the  coke  is  pulled  out  in  comparatively  small  pieces.  For 
several  reasons  this  process  is  wasteful.  It  is  slow,  and  therefore 
costly  in  time  and  labor,  and  it  also  wastes  material,  because  too  large 
a  percentage  of  the  coke  is  broken  into  sizes  that  are  not  satisfactory 
for  use  in  a  furnace  or  a  foundry.  The  refuse  (which  usually  goes  to 
the  waste  pile)  is  often  called  "braize''  or  "breeze'' ;  it  includes,  not 
only  the  small  pieces  of  coke  just  referred  to,  but  also  the  ash  pro- 
duced during  combustion. 

From  an  early  period,  therefore,  the  art  had  to  deal  with  several  im- 
portant problems,  such  as  the  best  shape  of  oven,  the  best  way  of  ap- 
plying the  heat,  the  best  way  of  utilizing  the  products  of  combustion, 
and  the  best  way  of  removing  the  coke.  And  this  brings  us  to  consider 
the  stage  that  had  been  reached  when  the  Mitchell  oven  was  devised. 
Fulton's  treatise  on  Coke,  published  in  Scranton  in  1895,  is  a  mine  of 
information  on  this  subject,  and  for  many  of  the  facts  stated  in  this 
opinion  we  are  indebted  to  this  useful  volume.  Just  when  the  beehive 
oven  began  to  supersede  coking  in  the  open  air — the  "mound"  method, 
resembling  the  method  of  making  charcoal — we  do  not  accurately 
know,  but  it  was  certainly  many  years  ago.  At  first  these  ovens  were 
open-top  and  rectangular,  the  top  sloping  up  from  each  side  in  the  shape 
of  a  truncated  pyramid  to  the  trunnel  or  opening,  but  afterwards  the 
shape  was  changed  to  the  present  form — the  round  top  now  rising  as 
an  inverted  hollow  hemisphere,  thus  affording  a  very  satisfactory  com- 
bustion chamber.  There  is  no  doubt  at  all  that  the  beehive  makes  ex- 
cellent coke,  but  of  course  all  the  products  of  combustion  escape  into 
the  air  through  the  trunnel  hole,  and,  as  there  is  only  one  opening  in 
the  side  (and  that  a  comparatively  small  opening),  the  coke  must  be 
broken  up  before  it  can  be  withdrawn.    In  other  respects  the  beehive 
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does  its  work  admirably,  and  has  thus  far  held  a  largely  predominant 
place  in  the  art. 

The  Welsh  oven  is  also  an  old  type,  and  is  thus  described  by  Fulton, 
page  121 : 

**The  main  effort  In  reducing  cost  was  directed  to  a  new  plan  of  coke  oven, 
retaining  the  principles  of  the  beehive,  but  planning  the  new  oven,  so  as  to 
draw  the  coke  by  mechanical  appliances. 

*'The  Welsh  oven  consisted  of  an  arched  chamber  12  feet  long,  7  feet  broad, 
and  about  6  feet  high. 

"One  end  of  this  oven  is  walled  up ;  the  other  end  or  front  has  doors  or 
luted  walls.  A  flue  chimney  at  the  closed  end  of  the  oven  affords  egress  to 
the  gases. 

"The  coke  Is  drawn  out  by  a  *drag.*  This  drag  is  composed  of  a  main  Iron 
bar  running  the  length  of  the  oven  and  having  a  crosspleoe  at  the  inner  end. 
The  whole  drag  Is  placed  In  bottom  of  oven  before  the  charge  of  coal  Is  placed 
in  It 

"It  remains  under  this  charge  of  coal  until  It  Is  coked  and  ready  for  draw- 
ing out,  when  a  chain  Is  attached  to  an  eye  In  the  drag  at  front  of  oven,  pull-> 
Ing  out  the  coke,  In  mass,  by  windlass  or  engine  power. 

"The  coke  Is  usually  quenched  or  cooled  outside  the  oven. 

"With  skill  this  method  of  coke  manufacture  possesses  some  advantages  in 
the  economy  of  the  work  In  drawing  the  coke  out  of  oven,  without  injuriously 
affecting  the  physical  condition  of  the  coke. 

"The  cooling  outside  the  oven,  by  watering,  Is  the  chief  objectionable  feature 
in  this  section  of  the  work  of  coking,  as  coke  watered  in  this  way.  If  done  In 
a  clumsy  manner,  would  contain  from  8  to  15  per  cent,  of  water,  neutralizing 
the  advantage  secured  In  the  rapid  drawing  of  the  coke  by  mechanical  means." 

These  British  ovens  were  used  to  some  extent  in  the  United  States. 

The  Belgian  oven  ("also  many  years  old  J,  which  leads  the  products 
of  combustion  under  the  hearth  through  flues,  is  long  and  rectangular, 
and  is  thus  described  by  Fulton  (page  139): 

"The  Belgian  coke  oven  was  evidently  designed  to  satisfy  three  principal  re- 
quirements: 

"First,  To  meet  the  condition  of  coking  coals  of  Inferior  quality,  requiring 
the  economy  of  heat  from  the  gases  by  returning  them  under  and  around  the 
coking  chamber  of  the  oven,  through  passages  and  flues,  and  to  retain  the  oven 
heat  by  the  rapid  discharge  of  the  coke,  cooling  it  outside  the  oven. 

"Second.  In  the  economy  of  the  work  of  drawing  or  discharging  the  coke 
from  the  oven  by  mechanical  appliances,  In  place  of  the  rather  slow  and  ex- 
pensive methods  of  performing  this  work  by  manual  labor. 

**Thlrd.  Excluding  the  air  In  coking  the  coal  as  much  as  practical,  so  as 
to  save  the  waste  of  fixed  carbon  usually  made  In  ovens  admitting  the  admix- 
ture of  air  in  the  coking  chamber,  and  in  affording  an  Increased  percentage 
of  coke  from  the  coal  charged  in  oven. 

**The  Inferior  dry  coals  of  continental  ETurope  could  only  be  coked  to  best 
advantage  In  closed  ovens. 

*'It  Involves,  however,  the  necessity  of  cooling  the  coke  outside  the  oven, 
leaving  in  this  coke  4  to  8  per  cent,  of  moisture,  under  ordinary  conditions. 

"Whether  the  Increased  product  of  coke,  from  the  coal  charged  in  these 
ovens,  will  compensate  for  the  augmented  nfolsture  In  the  coke,  from  the  neces- 
Mj  of  watering  it  outside  the  oven,  will  be  considered  hereafter  in  detail. 

"On  the  other  side,  by  this  rapid  discharge  of  coke,  the  oven  heat  is  retain- 
ed and  acts  quickly  on  the  newly  charged  coal,  utilizing  the  smaU  volume  of 
fusing  matters  In  the  dry  coals.    ♦    ♦    ♦ 

"Its  general  design  consisted  In  the  economy  of  heat,  in  coking  the  inferior 
dry  coals. 

'The  width  and  height  of  this  oven  chamber  were  usually  proportioned  to 
meet  the  requirements  of  the  coals  to  be  coked.  The  dryer  the  quality  of  the 
coal,  the  narrower  the  chamber  of  the  oven.    And  conversely,  the  oven  was 
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made  wider  when  the  coals  inheriting  more  hydrogenous  matters  were  to  be 
used  in  coke  making." 

These  Belgian  ovens  also  were  used  to  a  limited  extent  in  the  United 
States. 

Other  ovens  may  be  briefly  noticed.  In  certain  respects  the  French 
patent  of  1855  to  Thomas  (not  the  Thomas  hereafter  referred  to)  de- 
serves consideration.  This  oven  may  be  used  singly,  although  ordi- 
narily it  would  be  employed  in  a  group  or  battery  varying  in  number; 
if  used  singly,  it  would  be  rectangular,  with  an  arched  crown  or  roof, 
a  door  at  each  end,  one  door  being  narrower  than  the  other,  the  roof 
sloping  upward  from  the  front  to  the  rear  and  having  two  charging 
openings.  The  Perate  French  patent  of  18^4  is  also  a  longitudinal 
oven  with  a  mechanical  pusher  to  discharge  the  coke,  and  only  one 
charging  opening  in  the  roof.  The  American  patent  to  Knab  of  1858 
is  a  by-product  or  retort  oven ;  it  is  longitudinal,  has  an  arched  roof, 
which  slopes  upward  a  short  distance  from  each  end  (although  for 
the  most  part  the  roof  is  horizontal),  and  the  coke  is  pushed  out  me- 
chanically. The  Aitken  German  patent  of  1883  is  also  a  retort  oven; 
it  is  longitudinal,  has  an  arched  roof  sloping  upward  at  the  ends,  al- 
though the  slope  is  not  continuous  to  the  center,  and  is  discharged  by 
mechanical  means.  The  Rive  de  Gier  oven  antedates  1850.  It  is  oval 
in  ground  plan  with  doors  at  each  end,  the  roof  is  arched  lengthwise 
as  well  as  transversely,  and  it  has  one  trunnel  hole  in  the  center  of 
the  roof.  The  coke  is  not  discharged  mechanically.  The  Wedding 
device  goes  back  to  1890,  and  shows  an  elongated  hexagonal  oven  hav- 
ing doors  at  each  end  and  three  openings  in  the  roof  (of  which,  how- 
ever, one  or  two  may  be  closed) ;  and  the  roof  slopes  upward  from 
each  end  for  about  one-fourth  of  its  total  length,  while  the  central  half 
bf  the  roof  is  horizontal.  There  are  no  mechanical  means  for  dis- 
charging the  coke. 

We  now  come  to  an  item  of  evidence  on  which  the  defendant  lays 
much  stress,  the  Thomas  leaflet  or  advertising  circular,  whose  date  of 
issue  precedes  January,  1891.  It  is  signed  by  "Richard  Thomas,  Pat- 
entee, Birmingham,  Ala.,"  and  describes  the  Thomas  coke  oven  and 
direct  loading  apparatus.  Its  publication  is  satisfactorily  proved,  and 
indeed  is  scarcely  contested.  The  patents  were  granted  in  1881  and 
1883,  and  the  oven  described  in  the  circular  is  longitudinal  and  rectan- 
gular, having  three  openings  for  charging  and  the  escape  of  combus- 
tion products,  with  an  arched  or  vaulted  roof,  and  an  opening  at  each 
end  as  wide  as  the  oven.  The  coal  is  charged  from  larries  or  wagons 
in  the  usual  manner,  and  is  then  raked  level,  the  charging  openings  are 
closed,  and  coking  goes  on.  This  being  finished,  the  coke  may  be 
"quenched"  in  the  oven  or  outside.  Then  follows  its  mechanical  re- 
moval bv  a  scraper  previously  set,  which  draws  the  coke  out  in  a 
mass.  Further  quenching  may  then  be  done,  if  necessary,  after  which 
a  conveying  device  carries  the  coke  directly  to  the  railroad  car.  The 
circular  is  illustrated,  and  the  following  quotation  (which  has  some 
omissions  not  now  important)  applies  to  Fig.  4: 

'*The  ovens  are  built  side  by  side  to  any  desired  number,  and  are  *  *  * 
7  feet  9  inches  wide  in  the  clear  in  the  front  &ad,  and  7  feet  3  inches  at  the 


Digitized  by  VjOOQIC 


MITCHELL  V,  CONNELLSVILLE  CENTRAL  COKE  CO.  329 

back  end  In  the  clear.  •  •  ♦  They  are  5  feet  high  under  the  main  arch 
and  36  feet  long  for  coal  yielding  less  than  60  per  cent  coke,  and  32  feet  long 
when  the  yield  Is  over  60  per  cent  ♦  ♦  ♦  The  bottoms  are  made  In  the 
nsnal  way  for  beehives,  the  only  difference  being  In  the  shape  of  the  founda- 
tion. In  the  beehives  It  is  circular,  while  in  the  Thomas  it  Is  lengthwise  of 
the  oven.  The  side  walls  ♦  ♦  ♦  are  2  feet  6  inches  high  from  floor  to 
skew  back  [L  e.,  the  spring  of  the  arch  of  the  vault].  The  front  arches  have  a 
rise  of  18  inches,  and  are  2  feet  6  Inches  long.  A  space  of  three  inches  is  left 
between  the  main  and  front  arches.  This  is  to  prevent  the  expansion  of  the 
main  arch  from  disturbing  the  front  walls.  The  main  arch  has  a  rise  of  2  feet 
6  inches  and  is  turned  with  one  course  of  brick  9  inches  deep.  ♦  ♦  ♦  The 
ovens  are  built  some  with  three  charging  holes  and  a  chimney  at  the  back,  and 
some  with  two  charging  holes  and  a  chimney.  ♦  ♦  ♦  If  the  oven  is  only 
32  feet  long  with  two  tracks  and  charging  holes,  with  the  chimney  in  the 
middle,  the  bottom  of  the  oven  Is  on  a  level.  The  main  arch  has  a  rise  of  6 
inches  from  both  ends  towards  the  chimney  or  the  center  of  the  oven." 

In  brief,  Fig.  4  shows  a  rectangular  oven,  32  feet  long,  ly^  feet  wide, 
the  front  being  6  inches  wider  than  the  rear  to  make  discharging  easier. 
The  side  walls  are  vertical,  but  the  vault  is  arched.  The  doorways  are 
4  feet  high  and  2%  feet  deep.  Just  inside,  the  vault  steps  up  one 
foot  and  then  slopes  upward  to  the  center  from  either  end,  rising  6 
inches  in  13^/4  feet,  thus  increasing  considerably  the  capacity  of  the 
combustion  diamber.  The  arched  roof  has  3  holes,  a  chimney  in  the 
middle,  and  on  either  side  a  charging  hole,  which  is  to  be  covered 
while  coking  is  going  on.  The  rise  in  the  roof  from  the  end  to  the 
center  is  about  2  per  cent.,  while  the  Mitchell  oven  (we  may  note  in 
passing^  has  a  rise  of  about  20  per  cent,  and  the  defendant's  oven  a 
rise  of  about  14  per  cent.  The  Mitchell  patent  gives  no  specific  direc- 
tion on  this  subject,  merely  stating  that  the  crown  should  slop^  "con- 
tinuously upward." 

Another  important  structure  in  evidence  is  the  Coalburg  ovens,  the 
property  of  the  Sloss-Sheffield  Steel  &  Iron  Company,  near  Birming- 
ham, Ala.  There  were  64  of  these  ovens,  built  after  the  Thomas  de- 
sign, except  that  the  crown  of  the  roof  was  horizontal.  Each  oven 
was  a  rectangular  tunnel  having  parallel  sides,  an  arched  or  vaulted 
roof,  and  end  doors  as  wide  as  the  oven.  Each  had  a  short  chimney, 
and  two  charging  holes.  There  was  also  apparatus  for  mechanically 
discharging,  and  for  loading  the  coke  into  cars.  Each  oven  was  37 
feet  long,  7  feet  wide,  and  a  little  more  than  4  feet  high  to  the  crown 
of  the  vault.  The  charging  holes  were  about  12  feet  from  the  re- 
spective ends,  and  the  chimney  was  at  the  rear.  Originally  there  were 
ports  or  flues  for  the  admission  of  air  through  the  walls,  but  these 
were  soon  abandoned  (as  Mitchell  also  abandoned  them  when  he  ex- 
perimented with  the  Thomas  oven  in  1906-07).  The  charge  of  coal 
was  measured  in  the  larries,  and  dumped  through  the  charging  holes 
into  the  chamber,  where  it  was  leveled  by  hand  to  a  uniform  bed  or 
layer  of  proper  depth.  The  operation  then  proceeded  in  the  usual 
fashion  for  48  or  72  hours,  depending  on  the  size  of  the  charge,  after 
which  the  mass  was  pulled  out  as  a  whole  by  a  drag  or  scraper,  and 
passed  under  a  sprinkler,  where  it  was  cooled  before  loading  in  the 
cars.  These  ovens  were  built  before  1890,  and  continued  in  regular 
service  from  that  time  for  more  than  20  years;  the  coke  being  used 
in  the  Steel  &  Iron  Company's  blast  furnaces. 
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It  will  thus  be  seen  that  the  prior  art  contains  several  examples  of 
long,  narrow,  rectangular  ovens,  having  open  ends,  rising  vaults,  or 
roofs,  one  or  more  charging  openings,  either  central  or  at  other  points 
in  the  roof,  and  devices  for  discharging  the  coke  mechanically.  Only 
a  limited  field  seems  left  for  an  inventor,  and  in  point  of  fact  Mitchell 
does  not  claim  to  have  added  anything  to  tlie  art  except  a  peaked  roof. 
He  has  other  patents  covering  mechanical  appliances  in  aid  of  the  pro- 
cess, but  these  are  not  in  issue.  Let  us  see  what  the  patent  before  us 
describes  and  claims.    The  specification  states: 

**Thls  invention  relates  to  coke  ovens,  and  has  for  its  principal  object  to 
provide  an  oven  of  simple  construction  whidi  may  be  built,  maintained  in 
working  order,  and  operated  at  a  much  smaUer  cost  than  an  ordinary  beehive 
and  other  types  of  ovens  now  in  use. 

"A  further  object  of  the  invention  is  to  provide  an  oven  open  at  both  ends 
for  the  inserticm  of  a  coke  pusher  at  one  end,  and  the  discharge  of  the  coke 
at  the  opposite  end,  the  top  or  crown  of  the  oven  being  inclined  or  curved  up- 
ward from  a  point  near  each  end  to  a  point  about  the  middle  of  the  length  of 
the  oven  wall,  and  at  tliis  point  is  a  top  opening  through  wliich  the  oven  may 
be  charged. 

"A  still  further  object  of  the  invention  is  to  provide  an  oven  of  this  type  in 
which  the  top  or  crown  is  inclined  or  curved  upward  from  points  near  the 
opposite  ends  toward  the  center  to  form  a  combustion  chamber  for  the  more 
perfect  combustion  of  the  gases  distilled  from  the  coking  coal  and  by  which 
combustion  the  crown  or  roof  of  the  oven  becomes  intensely  heated,  thereby 
Increasing  the  efficiency  of  the  oven  by  reflecting  the  heat  downward  on  the 
coking  coal,  and  result  in  a  superior  quality  of  coke,  and  will,  furthermore, 
permit  the  consumption  of  the  gases  without  material  waste  of  the  carbon  of 
the  coal. 

"With  these  and  other  objects  In  view,  as  will  more  fully  hereinafter  ap- 
pear, the  invention  consists  in  certain  novel  features  of  construction  and  ar- 
rangement of  parts,  hereinafter  fully  described,  illustrated  in  the  accompany- 
ing drawings,  and  particularly  pointed  out  in  the  appended  claims,  it  being 
understood  that  various  changes  in  the  form,  pr<^K>rtions,  size  and  minor  de- 
tails of  the  structure  may  be  made  without  departing  from  the  spirit  or  sacri- 
ficing any  of  the  advantages  of  the  invention.    ♦    ♦    ♦ 

'*The  shape  of  the  crown  is  such  that  the  entire  charge  may  be  dumped  in : 
the  inclination  being  sufficient  to  acconmiodate  the  angle  of  pile  of  the  charge 
of  coal  to  some  extent,  and  after  the  insertion  of  the  charge  the  central  or 
highest  point  is  trimmed  in  order  to  render  the  thickness  of  the  layer  of  the 
charge  approximately  equal  throughout  The  construction  of  the  sloping  crown 
of  the  oven  affords  a  combustion  chamber  for  the  burning  of  the  gases  which 
are  distilled  from  the  coking  coal,  thereby  producing  the  requisite  heat  for 
rapid  and  perfect  coking,  and  the  heat  is  reflected  downward  on  the  coking 
coal,  producing  a  superior  quality  of  silvery  coke.  The  air  necessary  to  sup- 
port combustion  is  admitted  through  both  ends  of  the  oven,  so  that  the  heat 
is  practically  uniform  throughout,  and  the  quantity  of  air  admitted  may  be 
governed  in  the  usual  manner  by  closing  the  end  oi)enings  to  a  greater  or  less 
extent.  The  charge  oi)ening  is  not  closed  during  the  entire  coking  process, 
and  the  gases  distilled  from  the  quantity  of  coal  are  consumed  as  rapidly  as 
they  are  formed,  thus  maintaining  the  necessary  heat  without  consuming  any 
of  the  solid  carbon  of  the  coal.  After  the  coking  operation  is  complete,  the 
brickwork  at  the  ends  of  the  oven  is  knocked  down  and  streams  of  water  are 
turned  into  the  oven  to  extinguish  the  flame  and  cool  down  to  the  proper  tem- 
perature for  discharging  the  flnlshed  product  A  suitable  pusher  is  then  In- 
troduced through  one  of  the  openings  at  one  end  of  the  oven  and  the  body  of 
coke  as  a  whole  is  forced  out,  thereby  producing  very  large  blocks  of  coke. 

**It  is,  of  course,  well  known  that  coke  in  large  blocks  commands  a  much 
higher  price  than  flne  or  small  coke,  and  is  practically  essential  in  foundry 
work,  and  it  is  always  the  aim  of  the  coke  manufacturer  to  avoid  crushing  or 
breaking  the  coke  into  small  particles.    With  an  oven  constructed  in  accord- 
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ance  with  tbe  present  invention,  the  entire  body  of  coke  may  be  discharged 
practically  as  one  block,  and  afterwards  broken  into  fragments  of  suitable  size 
for  handling. 

"One  of  the  most  important  features  of  the  invention  is  the  departure  from 
the  ordinary  beehive  type  of  oven  now  in  common  use,  where  there  is  difficul- 
ty in  withdrawing  the  product  and  difficulty  in  controlling  even  and  perfect 
combustion.  The  oven  forming  the  subject  of  the  present  invention  is  so  ar- 
ranged that  the  charge  of  coal  may  be  dumi)ed  in  and  leveled  off  within  a  very 
short  time,  while  the  necessary  amount  of  air  to  support  combustion  is  allow- 
ed to  enter  at  both  ends  and  the  heat  reflected  from  the  sloped  crown  is  suf- 
ficient to  insure  the  quick  generation  of  gases  when  the  operation  of  coking 
begins.  In  the  ordinary  beehive  type  of  oven,  it  requires  from  three  to  five 
hours  work  of  one  man  to  withdraw  the  charge,  and  a  large  portion  of  the 
coke  Is  broken  into  comparatively  small  fragments,  while  in  an  oven  construct- 
ed in  accordance  with  the  present  invention  the  entire  mass  of  coke  may  be 
forced  out  in  practically  a  single  block,  and  in  less  than  a  minute,  thus  not 
only  saving  time,  but  also  saving  considerable  expense  by  preventing  the  loss 
of  heat,  the  oveA  being  retained  at  a  very  high  temperature,  so  that  the  cok- 
ing process  may  recommence  inmiediately  after  the  dumping  of  another  charge 
Into  the  oven. 

"It  will,  of  course,  be  understood  that  the  shape  of  the  roof  of  the  oven 
may  be  altered  In  many  ways  without  departing  from  the  invention,  and  it 
may  be  sloped  <m  straight  lines,  as  indicated  in  Fig.  1,  or  on  curved  and 
straight  lines,  shown  in  Fig.  4,  or  the  roof  may  he  curved  throughout,  or  oth- 
erwise so  shaped  that  the  vertical  distance  between  the  floor  and  the  roof 
^adually  Increases  from  the  doors  inward." 

The  claims  of  the  patent  are  as  follows : 

"1.  A  coke  oven  having  a  substantially  level  floor  and  parallel  side  walls 
higher  in  the  middle  than  at  the  ends,  said  oven  being  open  at  both  ends  from 
wall  to  wall  to  provide  an  unobstructed,  free  passage  from  end  to  end,  and  a 
crown  sloping  upward  from  the  ends  toward  a  point  about  midway  of  the 
length  of  the  oven  and  there  provided  with  a  charging  opening. 

"2.  A  coke  oven  having  a  substantially  level  floor,  end  retaining  walls  each 
with  an  opening  of  the  same  size  as  the  opening  in  the  other  wall,  a  crown 
sloping  c(mtinuously  upward  from  the  end  retaining  walls  to  an  approximately 
central  point  and  there  provided  with  a  charging  opening,  said  crown  being 
arched  in  a  direction  at  right  angles  to  the  length  of  the  oven,  and  parallel 
side  walls  extending  through  and  from  one  opening  to  and  through  the  other 
opening  and  approximately  to  the  top  of  the  crown  adjacent  to  the  charging 
opening  therein. 

"3.  A  coke  oven  having  a  central  trunnel  hole  in  its  roof,  the  length  of  the 
oven  chamber  and  the  height  of  the  roof  being  so  proportioned  that,  when  the 
top  of  a  charge  of  coal  deposited  by  gravity  through  the  trunnel  hole  reaches 
said  trunnel  hole,  the  charge  when  leveled  oH  will  flU  the  oven  substantially  to 
the  level  of  the  draft  openings. 

"4.  A  coke  oven  having  a  substantially  level  floor  and  provided  with  paral- 
lel side  walls,  higher  at  the  middle  than  at  the  ends,  said  oven  being  open  at 
both  ends  from  wall  to  wall  to  provide  an  unobstructed,  free  passage  from 
end  to  end  and  a  crown  rising  from  the  ends  and  provided  about  midway  of 
its  length  with  a  trunnel  hole." 

The  following  is  the  substance  of  the  testimony  given  by  the  plain- 
tiffs expert  on  the  important  points : 

The  Mitchell  oven  is  long  and  narrow;  its  sides  are  parallel,  and 
both  ends  are  open.  It  is  a  tunnel,  the  top  being  arched  in  the  usual 
fashion,  but  the  roof  slopes  upward  from  each  end  to  the  center,  where 
a  trunnel  opens  into  the  air,  through  which  the  coal  is  charged  and 
the  products  of  combustion  escape.  At  each  end  the  usual  doors  are 
found.    These  are  sealed  during  the  operation,  except  for  holes  ad- 
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mitting  the  necessary  air,  which  circulates  through  the  oven  from 
each  end  toward  the  trunnel  opening.  The  oven  is  banked  and  lined 
in  the  usual  manner.  It  has  only  one  opening,  and  through  this  the 
whole  charge  may  be  dumped  down  at  one  time,  the  peaked  roof 
being  intended  to  afford  a  combustion  chamber  above  the  coal  that 
will  be  more  spacious  than  if  the  roof  were  flat,  and  whose  shape  will 
also  be  better  adapted  to  promote  uniform  coking  throughout  the  whole 
of  the  tunnel.  The  shape  of  the  interior  is  also  intended  to  afford 
space  enough  under  the  trunnel  to  receive  a  conical  pile  of  coal,  which 
can  be  leveled  down  to  a  layer  of  proper  depth  for  one  operation  of 
the  oven.  Leveling  the  pile  to  a  horizontal  layer  is  the  first  step,  and 
this  is  most  conveniently  done  by  a  machine  inserted  at  one  end,  which 
pushes  and  pulls  the  pile  of  coal  into  the  desired  positicm  along  the 
hearth.  The  doors  are  then  sealed  with  clay,  but  air  openings  are  left, 
and  the  trunnel  remains  open. 

As  in  other  ovens,  much  heat  remains  in  the  walls  from  the  operation 
just  finished,  and  when  the  oven  is  closed,  and  the  air  draws  in  from 
the  openings  at  each  end,  combustion  begins  almost  at  once.  The 
gases  are  evolved  all  along  the  layer  of  coal,  and  the  draft  tends  to 
carry  them  toward  the  center,  combustion  of  course  going  on  all  the 
time.  The  volume  of  burning  gas  increases  (as  it  does  in  the  beehive 
oven  also)  as  the  center  is  approached.  The  slanting  roof  reflects  the 
heat  downward,  thus  helping  to  produce  and  maintain  a  nearly  uniform 
degree  of  heat  along  the  layer  of  coal.  To  quote  the  language  of  the 
expert : 

"In  other  words,  the  Mitchell  oven  may  be  considered  as  a  pair  of  vertically 
expanding:  tubes  or  tunnels  placed  end  to  end  and  meeting  In  the  center  an 
arrangement  which  provides  for  the  balanced  suction  of  the  central  outlet  op- 
ening drawing  from  both  ends  of  the  tunnel  and  also  gives  a  progressively 
Increasing  capacity  from  the  ends  toward  the  center  to  provide  for  the  proper 
combustion  of  the  progressively  increasing  volume  of  gas,  which  requires  to 
be  thoroughly  associated  with  the  air,  In  order  that  the  combustion  may  be 
complete.  It  will  also  be  observed  that  the  introduction  of  the  air  supply 
from  both  ends  of  the  oven  subdivides,  so  to  speak,  the  burning  operation  Into 
two  parts,  each  having  an  Individual  air  supply  and  an  Individual  supply 
of  gas,  which  tends  to  promote  a  more  perfect  combustion. 

"The  progressive  expansion  of  the  tunnel  takes  place  In  a  vertical  direction, 
and  not  in  a  lateral  direction,  so  that  the  gradual  increase  of  the  size  of  the 
oven  from  the  ends  toward  the  center  is  secured  without  any  lateral  expansion 
in  Its  dimensions.  Consequently,  the  sides  of  the  tunnel  remain  substantially 
parallel.  This  permits,  as  I  have  heretofore  explained,  the  leveling  of  the 
coal  by  means  of  a  machine,  instead  of  manually,  and  It  Ukewlse  permits  the 
use  of  a  pusher  applied  to  one  end  of  the  tunnel  to  force  the  coke  out  at  the 
other  end  after  the  coking  operation  Is  completed." 

He  goes  on  to  describe  the  rest  of  the  operation,  but  there  is  noth- 
ing peculiar  to  Mitchell  in  the  following  paragraphs : 

"Under  the  conditions  just  described  the  combustion  of  the  gases  In  imme- 
diate contact  with  the  upper  surface  of  the  line  or  layer  of  coal  precedes  until 
all  of  the  gas  has  been  expelled  from  the  coal  and  burned  up,  such  combus- 
tion giving  a  substantial  uniform  heating  of  the  coal  along  the  entire  length 
of  the  oven,  so  that  the  coking  operation  is  finished  at  substantially  the  same 
time  at  all  points  of  the  oven.  In  practice  this  coking  operation  occupies  sev- 
eral days,  according  to  the  amount  of  coal  provided  in  each  charge.  I  believe 
it  is  the  custom  to  charge  the  oven  each  Monday  and  Wednesday  with  coal 
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sofficient  for  48  hours  coking,  and  on  Friday  with  a  large  amount  sufficient  for 
72  hours  coking. 

"After  all  the  gas  has  been  expelled  from  the  charge  of  coal  the  combustion 
should  cease,  leaving  the  resulting  coke  in  an  incandescent  condition  and  of 
the  structure  characteristic  of  coke  in  distinction  from  coal,  which  has  been 
brought  about  by  the  fusing  of  the  coal.  When  the  coking  operation  has  thus 
been  completed  the  doors  are  opened  and  streams  of  water  introduced  through 
the  open  doors  to  quench  the  incandescent  coke.  This  is  a  somewhat  impor- 
tant feature  of  the  operation,  it  being  desired  to  apply  just  enough  water  to 
quench  the  coke  without  soaking  it,  and  after  it  has  been  quenched  it  is  allow- 
ed to  remain  a  sufficient  time  for  the  evaporation  of  any  surplus  water  by  the 
heat  retained  in  the  oven  walls.  It  is  also  important  that  this  quenching  op- 
eration should  not  abstract  an  undue  amount  of  heat  stored  in  the  walls  of 
the  oven,  so  that  the  Ignition  of  the  next  succeeding  charge  of  coal  can  take 
place  without  a  long  delay. 

"The  coke  being  now  quenched  and  dried,  a  mechanical  pusher  is  applied  to 
one  end  of  the  line  of  coke  and  the  entire  mass  thereby  forced  toward  the  op- 
posite end  and  out  of  the  door  at  that  end,  where  it  is  caught  by  a  conveyor 
that  delivers  it  into  railway  cars  for  transportation.  At  some  point  in  its  trav- 
el from  the  oven  to  the  car  it  passes  over  a  screen  and  the  pulverized  portions 
thereof  eliminated.  It  should  be  mentioned  that  the  side  walls  of  the  oven 
are  not  exactly  parallel,  being  some  two  or  three  inches  further  apart  at  the 
end  toward  which  the  coke  Is  pushed,  while  there  is  also  a  slight  inclination 
of  the  oven  floor  toward  that  end.  This  prevents  the  line  of  coke  from  bind- 
ing as  it  is  pushed  out. 

"The  oven,  as  I  have  heretofore  stated,  is  banked  externally  with  clay, 
which  serves  to  retain  the  heat  therein,  so  that,  in  spite  of  the  exposure  of  the 
interior  of  the  oven  during  the  quenching,  drying,  pushing,  and  refilling  opera- 
tions, and  also  in  spite  of  the  amount  of  water  thrown  into  the  oven  to  quench 
It,  sufficient  heat  is  retained  in  the  oven  walls,  so  that  when  it  is  refilled  with 
a  charge  of  coal,  and  the  end  doors  closed,  the  combustion  starts  up  in  a 
short  time  and  the  described  operation  is  repeated." 

We  have  set  forth  with  sufficient  fullness,  we  think,  what  are  claimed 
to  be  the  peculiar  merits  of  the  Mitchell  oven ;  but  we  are  unable  to  see 
in  it  anything  except  an  aggregation  of  well-known  elements.  The 
defendant's  brief  (page  65)  seems  to  us  to  state  the  situation  accu- 
rately : 

"The  question  then  presents  itself:  The  longitudinal  oven  is  old ;  It  is  old 
with  a  vault  built  on  horizontal  lines,  and  also  with  a  vault  built  on  rising 
lines,  from  the  ends  inward ;  it  is  old  with  wide  doors  for  free  discharge,  and 
with  narrower  doors  which  necessitate  removal  of  the  coke  piecemeal.  It  so 
happens  that  the  wide-doored  ovens  shown  in  the  prior  patents  and  literature 
on  the  subject  have  horizontal  vaults,  and  that  the  ovens  with  rising  vaults 
have  narrower  end  doors  and  require  to  be  emptied  slowly.  There  is,  how- 
ever, no  structural  difficulty  in  combining  a  rising  vault  and  a  wide  end  door. 
It  had  been  done  at  one  end  of  an  oven ;  it  had  been  done  at  both  ends.  What, 
then,  is  to  hinder  any  builder  of  a  longitudinal  oven  from  putting  in  one  and 
the  same  structure  wide  doors  (at  both  ends)  and  the  rising  vault  of  Rive  de 
Gier,  or  that  of  Wedding?  Is  this  a  patentable  invention  to  Mitchell,  or  mere 
aggregation?  The  question  must  be  answered  according  to  the  results  at- 
tained.   •    ♦    ♦ 

"The  result  must  be,  first,  a  better  result  than  the  horizontal  roofed  oven 
afforded ;  and,  second,  a  different  result  from  that  afforded  by  the  rising  vault 
as  it  had  previously  existed  in  Rive  de  Gier  and  In  Wedding.  Unless  these 
things  be  true ;  or,  rather,  if  these  things  be  proved  to  be  untrue,  then  Mitchell 
has  attained  no  new  result  and  his  oven  is  merely  an  aggregation  of  struc- 
tural features  taken  from  pre-existing  ovens,  and  is  not  a  patentable  achieve- 
ment 

'*  'Merely  bringing  old  devices  into  Juxtaposition,  and  there  allowing  each  to 
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work  out  Its  own  effect  without  the  production  of  something  novel,  Is  not  In- 
vention/   Hailes  v.  Van  Wormer,  20  Wall.  363,  368." 

Essentially  the  dome  of  the  beehive,  somewhat  changed  in  shape,  has 
been  placed  on  the  vertical,  parallel  walls  of  the  old  longitudinal  oven, 
and  in  our  opinion  the  changed  shape  of  the  dome  has  not  changed 
its  function  or  added  to  its  efficiency  in  a  sensible  degree.  It  is  also 
pertinent  to  observe  that  the  patent  gives  no  instruction  as  to  the  angle 
of  the  peaked  roof,  apparently  leaving  that  to  be  discovered  by  exper- 
iment. Certainly,  if  the  angle  of  the  Mitchell  roof  were  only  2  per 
cent  it  would  at  once  encounter  the  Thomas  circular,  and  it  is  very 
difficult  indeed  to  decide  from  the  Mitchell  patent  at  what  angle  above 
2  per  cent,  the  Thomas  oven  would  cease  to  anticipate.  Where  is  the 
dividing  line  to  be  drawn  between  Thomas  and  Mitchell  ? 

But  is  it  a  fact  that  the  Mitchell  oven  shows  marked  superiority 
over  others?  Without  reproducing  the  details  of  tests  and  experi- 
ments made  with  other  ovens — notably  with  the  Thomas  oven — we 
may  say  that  the  whole  record  has  been  examined  with  care,  and  that 
we  are  unable  to  reach  the  conclusion  that  coke  made  in  the  Mitchell 
oven  is  so  much  better  than  coke  made  in  an  oven  with  a  horizontal 
vaulted  roof  as  to  point  distinctly  to  the  peaked  roof  as  the  source  of 
superiority.  And  we  do  not  understand  it  to  be  denied  that  beehive 
coke  is  in  every  respect  as  good  as  the  coke  from  the  Mitchell  oven. 
It  is  mechanical  aids  to  the  process  that  have  been  needed,  and  as  these 
can  only  be  used  conveniently  with  the  long  narrow  oven,  this  fact 
may  in  the  end  dethrone  the  beehive;  but,  so  far  as  the  actual  burn- 
ing of  the  coal  is  concerned,  nothing  has  yet  been  discovered  or  in- 
vented that  is  superior.  In  the  effective  language  of  one  of  the  wit- 
nesses : 

"The  open-end  oven  of  whatever  type  Is  not  a  method  of  making  better  coke, 
but  is  a  better  method  of  making  coke.  Its  value  and  utility  lie  in  the  fact 
that  it  can  be  mechanically  operated,  thereby  eliminating  the  inefficient  and 
Incompetent  laborer." 

But  the  open-end  oven  is  free  to  the  world,  while,  of  course,  its 
mechanical  additions  may  be  susceptible  of  many  patentable  im- 
^  provements. 

There  are  many  minor  matters  that  cannot  be  discussed  without 
unduly  prolonging  this  opinion.  We  shall  therefore  only  add  that  we 
agree  with  the  District  Court  that  the  Mitchell  oven  does  not  disclose 
invention,  and  accordingly  direct  the  affirmance  of  the  decree. 

BUFFINGTON,  Circuit  Judge,  took  no  part  in  the  consideration 
and  decision  of  this  case. 


(231  Fed.  146) 

GRAPHIC  ARTS  CO.  v.  PHOTO-^JHROMOTYPE  ENGRAVING  CO. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    January  28,  1916.) 

No.  2005. 

1.  Patents  ^=>328 — ^Infbinqemsnt — ^Process  and  Apparatus  fob  Etching 
Metal  Plates. 

Tlie  Levy  patent,  No.  627,430,  for  a  process  of  and  apparatus  for  etching 
metal  plates,  claims  2,  6,  and  7  relating  to  the  process,  and  claim  20  re- 
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lating  to  apparatus,  as  limited  by  the  prior  art  and  the  proceedings  In  the 
Patent  Office,  held  not  infringed. 

2.  Words  and  Phrases — "Atomized." 

The  word  "atomized"  means,  in  common  usage,  the  form  that  liquids  as- 
sume when  projected  by  a  blast  of  air,  gas,  or  steam,  breaking  them  up 
into  very  small  particles. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;   Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  the  Graphic  Arts  Company  against  the  Photo 
Chromot)rpe  Engraving  Company.     Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

For  opinion  below,  see  221  Fed.  648. 

Robert  M.  Barr,  of  Philadelphia,  Pa.  (Otto  Munk  and  Uvingston 
Gifford,  both  of  New  York  City,  of  counsel),  for  appellant. 

Howson  &  Howson,  of  Philadelphia,  Pa.  (Charles  Howson  and 
Charles  H.  Howson,  both  of  Philadelphia,  Pa.,  of  counsel),  for  ap- 
pellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  Graphic  Arts  Company  is  now 
the  owner  of  patent  No.  627,430,  which  was  applied  for  in  January, 
1899,  and  was  issued  on  June  20  of  the  same  year  to  the  assignee  of 
Louis  F.  Levy,  the  inventor.  The  patent  is  for  improvements  in  the 
art  of  etching  metal  plates,  and,  although  part  of  the  specification  has 
been  influenced  by  the  fact  that  the  inventor  had  especially  in  mind 
the  photographic  method  of  transferring  the  design  to  the  plate,  much 
of  the  specification  and  all  the  claims  apply  also  to  any  plate  that  is 
to  be  etched  by  the  use  of  a  mordant,  or  liquid  erodent,  whether  or 
not  photography  has  been  one  step  in  the  process.  The  specification 
begins  by  saying: 

•*This  invention  relates  to  a  process  of  and  apparatus  for  producing  etched 
metal  plates,  more  particularly  such  metal  plates  as  are  used  in  photomechani- 
cal engraving  or  such  branches  of  the  art,  where  metal  plates  are  etched  by 
acid  or  other  Uquid  erodent  to  form  in  the  plates  lines,  furrows,  indentations, 
or  striations  for  the  production  of  printing-surfaces. 

"The  object  is,  by  the  employment  of  a  mordant,  to  produce  a  printing-sur- 
face upon  metal  In  which  the  indentations  or  lines  produced  as  the  result  of 
the  process  are  of  a  more  perfect  character  than  those  produced  by  the  means 
ordinarily  used ;  also,  to  reduce  the  cost  of  production  and  obviate  many  of 
the  objections  incident  to  the  processes  and  means  heretofore  employed." 

There  are  30  claims,  divided  into  two  groups,  one  for  a  process  and 
the  other  for  an  apparatus;  and  the  defendant  is  charged  with  in- 
fringing three  claims  of  the  first  group  and  one  claim  of  the  second. 

**2.  The  process  of  etching  metal  plates,  consisting  in  projecting  a  mordant, 
in  atomized  form,  upon  a  plate  having  thereon  a  design,  which  plate  is  main- 
tained within  an  inclosed  space,  the  surface  to  be  etched  being  substantially 
at  right  angles  to  the  direction  of  projection  of  the  mordant,  substantially  as 
set  forth." 

"5.  The  process  of  etching  metal  plates  by  a  mordant,  which  consists  in 
atomizing  or  spraying  the  mordant  upon  the  surface  of  a  prepared  plate,  mov- 
ing the  plate  while  it  is  being  etched  to  change  its  position  with  respect  to 
the  atomizer,  for  the  purpose  set  forth." 

**7.  The  process  of  etching  metal  plates  having  thereon  a  design  in  resist. 
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which  consists  in  projecting  an  atomized  erodent  against  such  prepared  metal 
surface  to  at  the  same  time  that  the  etching  proceeds  absorb  the  heat  whidi 
arises  from  chemical  reaction,  whereby  heating  <^  the  resist  is  obviated." 

"20.  In  an  apparatus  for  the  production  of  designs  in  metal  plates  by  etch- 
ing, the  combination  with  an  etching-box  having  means  for  sustaining  therein 
a  plate,  a  tank  for  the  mordant,  an  air-chamber  within  the  etching-box,  and 
means  for  projecting  the  mordant  against  the  plate." 

The  District  Court  dismissed  the  bill  on  the  ground  of  non-infringe- 
ment.   221  Fed.  648. 

[1]  We  do  not  agree  with  the  argument  that  the  invention  in  ques- 
tion is  primary,  and  should  therefore  be  allowed  a  wide  range  of 
equivalents.  On  the  contrary,  we  think  the  scope  of  the  patent,  effi- 
cient as  it  no  doubt  is,  has  been  much  restricted,  both  by  the  prior 
art  and  by  the  proceedings  before  the  Examiner.  It  is  well  known 
that  the  art  of  etching,  strictly  so  called — ^the  use  of  acid  to  bite  a  de- 
sign on  metal — is  very  old;  we  need  only  recall  the  fame  of  Rem- 
brandt, who  is  still  one  of  the  foremost  names  in  the  history  of  en- 
graving, although  he  died  nearly  250  years  ago.  From  the  beginning, 
the  essence  of  the  process  has  been  to  protect  part  of  the  plate  by  some 
substance  that  can  successfully  "resist"  the  attack  of  the  acid,  and  to 
leave  exposed  so  much  of  the  metal  as  will  outline  the  design  after 
the  biting  has  taken  place.  Under  the  date  of  1767  Diderot's  Encyclo- 
pedia contains  an  illustrated  article  showing  unmistakably  that  before 
the  middle  of  the  eighteenth  century  it  was  old  to  prop  the  plate  up 
or  suspend  it,  and  to  flow  or  pour  the  acid  upon  it  until  the  operation 
was  finished.  The  same  article  shows  that  it  was  also  old  to  collect 
the  acid  in  a  receptacle  for  repeated  use,  and  to  turn  the  plate  now 
and  then  for  the  purpose  of  avoiding  "undercutting"  of  the  raised 
surfaces  and  of  promoting  uniformity  in  the  biting  effect.  One  of  the 
plates  illustrates  how  to  apply  the  acid  by  confining  the  plate  in  a 
closed  box,  or  portable  chamber,  that  is  held  on  the  knees  of  the  op- 
erator and  is  rocked  to  and  fro  by  hand,  the  double  object  being  to 
protect  the  workmen  from  fumes  and  to  keep  the  acid  moving  so  as 
to  promote  uniformity  in  biting.  This  is  the  "tub"  method,  which 
has  never  been  completely  superseded,  and  indeed  is  probably  used  by 
a  majority  of  etchers  to-day,  in  spite  of  the  fact  that  for  a  good  many 
years  more  than  one  machine  has  been  devised  and  has  done  efficient 
work.  There  are  mechanical  devices  for  rocking  the  plate,  but  other- 
wise the  tub  method  has  persisted  with  little,  if  any,  change,  and  has 
been  used  in  etching  half  tones  and  other  varieties  of  photographic 
plates,  as  well  as  plates  of  the  older  methods.  Indeed,  the  record 
contains  little  evidence  to  show  that  the  patent  in  suit  has  met  a  long 
and  acutely  felt  want,  or  is  anything  else  than  a  device  of  rather  nar- 
row range. 

Without  going  into  the  details  of  other  publications  or  of  earlier 
patents,  it  is  enough  to  say  briefly  that  before  1899  it  was  old  to  use 
a  box  or  a  closed  chamber,  with  or  without  ventilating  means,  mainly 
in  order  to  protect  the  workmen ;  and  it  was  also  old  to  spray  or  rain 
the  acid  by  low  pressure  upon  the  plate — which  might  be  placed  either 
vertically  or  horizontally — instead  of  using  the  tub  method  of  im- 
mersion. But  we  may  quote  Anthony's  Photographic  Bulletin  of  June, 
1896,  as  sufficiently  aescribing  how  the  acid  might  be  applied : 
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"In  the  January  number  of  the  bulletin,  page  29,  was  this  paragraph: 
"  'I  have  tried  electric  and  various  other  means  to  hasten  the  operation  of 
etching  plates  in  relief,  and  am  convinced  that  the  quickest  method  will 
result  from  letting  the  etching  solution  fall  like  rain  from  a  height  on  the 
plate  or  plates  to  be  etched.  Now,  who  will  devise  a  means  of  pumping  the 
etching  fluid  to  a  height,  so  that  it  can  ba  used  over  and  over  again,  and 
also  separate  the  solution  while  falling  into  drops?' " 

And  the  Bulletin  then  goes  on  to  repeat  the  following  comment  by 
a  London  publication : 

"Anent  the  note  from  Anthony's  Bulletin  by  Mr.  Horgan,  evidently  he  has 
taken  the  idea  from  the  old  French  method  of  etching,  ydept,  'eau  forte  k 
couler,'  where  the  plate  was  placed  at  an  angle  of  45  degrees,  and  the  etch- 
ing fluid  dashed  upon  It.  Amateurs  say  that  etchings  done  by  that  method 
have  something  superior  about  them  to  the  ordinary  plates,  where  the  fluid 
is  left  on  the  plate.  Most  likely  the  raison  d'etre  of  this  is  that  the  metal, 
coming  in  contact  with  the  air  during  the  time  that  the  biting  is  carried  on, 
is  attacked  more  vigorously  and  cleaner.  I  would  suggest  that  plates  to  be 
etched  are  put  In  a  bath,  which  Is  stood  at  an  angle  of  45  degrees,  or  there- 
abouts, and  at  the  lower  comer  place  a  vessel  like  a  watering  can,  but,  of 
course,  acid  proof.  Now  the  etching  fluid,  contained  In  a  similar  receptacle,  is 
poured  over  the  plate,  and,  running  down,  is  caught  in  the  flrst  vessel.  As 
soon  as  the  whole  of  the  mordant  has  been  used,  the  empty  receptacle  is 
placed  underneath,  and  the  mordant  Is  poured  over  from  the  other  one,  and 
vice  versa  ad  lib." 

The  writer  in  the  Bulletin  then  describes  a  process  of  dropping 
which  he  himself  had  devised,  prefacing  it  by  the  following  paragraph : 

"The  idea  of  dropping  the  acid  mordant  on  the  plate  to  be  etched  would 
naturally  come  to  one  who  has  rocked  an  etching  bath  and  watched  the  acid 
flow  back  and  forth  over  the  plate,  the  etching  solution  operating  with  the 
greatest  energy  on  the  tops  of  the  lines,  and  least  in  the  hoUows  between  the 
lines^  Then,  when  one  thinks  of  the  powerful  abrading  action  of  sand  when 
dropped  from  a  slight  height  on  hard  substances,  the  idea  of  dropping  the 
add  is  suggested.  I,  however,  remember  seeing,  when  a  boy,  how  the  rain- 
drops from  the  shingles  of  our  roof  had  bored  holes  in  the  stones  on  which 
they  had  faUen  for  years.  So  I  felt  that  dropping  acidulated  water  on  a  metal 
plate  from  a  height  would  dissolve  the  metal  away  quicker  than  by  simply 
letting  it  flow  over  it" 

During  the  last  30  or  40  years  the  word  "etching"  has  been  expanded 
to  include  the  sand-blast  process,  which  uses  no  acid,  but  relief  on 
abrasion  by  sand,  emery,  or  a  like  substance.  By  driving  a  stream 
of  these  hard  particles,  either  by  steam,  air,  water,  or  other  gaseous 
or  liquid  medium,  or  by  the  propelling  force  of  a  rapidly  revolving 
fan  or  drum,  a  design  may  be  outlined  on  metal  or  other  substances. 
The  degree  of  force  required  to  operate  the  blast  successfully  will 
vary  as  the  object  or  the  other  circumstances  of  the  operation  vary.  It 
seems  to  be  agreed  that  the  sand-blast  art  begins  with  the  Tilghman 
patent  of  1870,  but  we  shall  confine  our  attention  to  the  later  and 
more  significant  Truchelut  patent.  This  was  first  issued  in  France 
in  May,  1895;   and  after  reciting  as  follows: 

••For  the  engraving  or  grooving  of  metals,  marble,  stone,  horn,  ivory,  etc., 
three  processes  are  now  known.  The  flrst  consists  in  removing  by  means  of  a 
ecoop,  etching  tool,  or  blunt  body,  the  part  to  be  engraved;  for  the  second, 
chemical  products  such  as  acids  are  used,  the  dissolving  action  of  which 
produces  a  result  less  beautiful  but  more  economical ;  the  third,  an  object  al- 
ready .of  several  brevets,  consists  in  projecting,  mechanically,  a  hard  powder 
against  a  friable  body,  such  as  glass  and  marble,  which  stipples  the  latter  and 
produces  by  its  multitude  of  microscopic  points,  the  deep^  engraving  in  a 
145C.C.A.— 22  .  . 
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few  moments.  Unfortunately  this  last  process,  the  most  advantageous,  is 
useful,  as  we  have  just  said,  only  for  friable  objects,  but  is  not  practicable 
for  malleable  bodies  such  as  me^ls" 

— ^the  patentee  proposed  to  combine  abrasion  and  chemical  action.  He 
stated  the  principle  to  be : 

*'We  have  thought.  In  order  to  arrive  at  a  good  result,  and  it  is  this  which 
is  the  object  of  the  present  invention,  to  combine  this  scraping  action  with  a 
solid  or  liquid  ingredient  capable  of  producing  upon  the  body  to  be  engrared 
a  chemical  dissolving  action  of  the  kind  of  engraving  termed  'add'  engraving, 
which  we  have  above  indicated.  It  follows  that  by  these  two  combined  actions 
the  chemical  body  produces  its  effect  more  easily,  the  part  to  be  engraved  being 
continually  cleaned  (scraped)  by  the  sand." 

And  he  then  proceeded  as  follows : 

"Given  the  principle  which  we  have  just  described  of  this  discovery,  the 
form  and  the  size  of  apparatus  can  be  infinitely  varied ;  it  <^>erate6  simply  by 
projecting  a  powder  and  a  body  chemically  attacking  the  object  to  be  engraved. 
This  powder  can  equally  produce  the  two  effects.  To  give  an  example,  we 
will  cite  the  perchloride  of  iron  which,  projected  with  force  against  copper, 
produces  a  very  rapid  action.  Every  chemist  will  understand  that  we  can 
use  a  variety  of  powder  and  materials  which,  slightly  damp,  have  a  chemical 
action  upon  the  body  to  be  operated  on.  These  powders  and  these  materials 
vary  infinitely  and  are  known  to  every  chemist  As  to  the  employment  of 
a  liquid,  and  an  inert  material,  such  as  sand,  emery,  etc.,  we  can  utilise  the 
same  liquids  which  are  used  in  present  engraving  upon  similar  substances 
Thus,  giving  still  another  example,  we  can  take  azotic  add  for  zinc  and  cop- 
per ;  aqua  regia  for  steel,  gold,  silver,  platinum ;  hydrochloric  acid  for  alumin- 
um, horn,  ivory,  marble,  and  potassium  for  wood;  hydrofluoric  add  for 
glass,  slate,  granite.  We  repeat,  the  first  chemist  met  will  indicate  the  sort  of 
liquids  which  will  best  suit  for  the  material  to  be  engraved. 

"We  can  use  as  a  resist  in  all  processes,  such  as  albuminous  or  diarcoal, 
bitumen  of  Judea,  or  simple  litho-  or  typo-graphic  resist,  all  processes 
actually  in  use  among  engravers." 

His  apparatus  was  very  simple,  as  will  be  seen  from  the  accom- 
panying cut  and  the  description  of  the  patent: 
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"This  apparatus  consists  of  a  vessel,  A  B,  arranged  like  an  autoclave; 
raising  the  cover,  O,  we  introduce  the  previously  described  substances,  and 
dose  the  cover  by  screwing  it  firmly  upon  the  vessel  by  means  of  the  bolts,  D, 
By  the  pipe,  F,  compressed  air  arrives  which  serves  to  facilitate  a  humid  or 
aqueous  mixture  ot  sand  and  chemical  product  This  leaves  the  vessel  by 
the  tube,  H,  at  the  lower  part  of  the  apparatus,  and  is  projected  violently 
against  the  object  to  be  engraved  placed  at  K^  by  means  of  a  current  of  com- 
pressed air  arriving  by  the  tube,  M.  Under  these  conditions  the  sand  and  the 
acid  are  constantly  renewed.  It  is  certain  that  the  jet  can  be  produced  in 
all  directions,  in  order  to  engrave  an  object  placed  vertically,  horizantally,  be- 
low or  above." 

In  January,  1896,  a  provisional  specification  was  filed  in  England 
(completed  later  in  the  year)  substantially  to  the  same  effect;  and 
in  the  same  month  the  inventor  took  out  a  German  patent,  with  the 
following  claim : 

"A  process  of  etching  characterized  by  the  fact  that  a  hard  powdered  sub- 
stance in  combination  with  a  solvent  acting  chemical  liquid  is  projected  with 
great  force  against  the  surface  to  be  etched  to  simultaneously  produce  an 
etching  action  in  mechanical  and  chemical  manner." 

In  May,  1896,  he  filed  the  following  certificate  of  addition  to  his 
French  patent: 

"Since  the  brevet  I  have  made  numerous  experiments  with  my  general  pro- 
cess of  engraving.  I  have  employed  the  most  varied  materials  in  order  to 
arrive  at  the  best  results ;  that  is  to  say,  I  have  sought  active  products  which, 
projected  violently  against  the  surface  to  be  engraved,  exert  there  simultane- 
ously a  mechanical  and  scraping  action,  and  a  chemical  and  dissolving  action. 
So  much  for  the  moist  mixture  described  in  details  in  the  brevet. 

"But  I  have  discovered  during  my  work  that  in  certain  cases  I  can  dispense 
with  the  hard  bodies  reduced  to  powder  which  I  mix  with  the  Uquids.  Un- 
der very  high  pressures,  in  fact,*  the  Uquid  alone  projected  against  a  body  to 
be  engraved  acts  in  a  mechanical  manner  and  removes  the  molecules,  while 
chemically  dissolving  the  surface.  Consequently  I  can  engrave,  according  to 
my  new  process,  without  mixing  hard  powder  in  the  dissolving  Uquid." 

And  in  June  of  that  year  the  following  addition  was  made  to  the 
German  patent: 

"Further  experiments  have  shown  that  in  certain  cases  the  employment,  in 
etching,  of  a  mixture  of  Uquid  and  finely  powdered  substances  can  be  entirely 
dispensed  with.  Furthermore,  it  will  suffice  to  direct  the  Uquid  alone,  under 
great  pressure,  against  the  surface  to  be  etched,  whereby  it  will  act  in  similar 
manner,  and,  indeed,  by  the  great  pressure,  in  a  mechanical  manner,  and  chem- 
ically by  dissolution.  According  to  the  foregoing  process  one  is  in  a  position  to 
etch  a  desired  surf&ce,  by  projecting  the  desired  liquid,  finely  divided,  and  un- 
der great  pressure,  against  the  outer  surface  without  having  to  mix  the  liquid 
with  a  hard  powder. 

**Patent  Claim. 

"A  variation  of  the  process  described  in  patent,  No.  89,146,  characterized  by 
projecting,  under  great  pressure,  a  chemical  Uquid  alone  which  will  have  a 
dissolving  action  for  the  purpose  of  etching  and  without  the  addition  of 
soUd  substances,  against  the  surface  to  be  etched." 

In  our  (pinion  this  patent — to  say  nothing  of  others — occupies  a 
good  deal  of  the  ground  claimed  by  Levy.  How  far  Truchelut  was 
justified  in  believing  that  these  finely  divided  particles  would  have 
an  important  mechanical  effect  during  the  few  minutes  required  for 
the  add  to  act  we  are  not  prepared  to  say.    But  at  all  events,  it  is 


Digitized  by 


Google 


340  145  G.  C.  A.  REPORTS 

evident  that  his  "violent"  action  and  "very  high  pressures"  are  phrases 
that  must  be  allowed  some  elasticity.  He  specifies  no  pressures  (and 
neither  does  the  patent  in  suit),  not  even  a  range  between  maximum 
and  minimum,  and  says  nothing  about  the  best  or  preferred  distance 
between  the  plate  and  the  nozzle ;  but  we  think  it  plain  that  a  skillful 
etcher  could  not  fail  to  see  that  the  degree  of  force,  like  the  distance 
of  the  plate  or  the  strength  of  the  acid,  should  be  adapted  to  the  kind 
of  work  to  be  done.  Of  course,  the  resist  must  be  preserved,  and 
the  acid  should  also  be  properly  distributed.  And  we  regard  it  as  en- 
titled to  weight  that  during  the  course  of  this  litigation  a  crude  ma- 
chine for  experimental  use  has  been  built  after  the  instruction  of  the 
Truchelut  patent,  and  has  done  excellent  work,  even  on  photographic 
plates,  at  pressures  ranging  between  2  and  15  pounds,  and  at  distances 
varying  from  18  inches  to  4  feet  between  the  plate  and  the  nozzle. 

The  Patent  Office  held  a  similar  opinion  concerning  the  limiting  ef- 
fect of  the  Truchelut  invention.  The  Levy  patent  was  preceded  by 
three  applications — probably  to  be  regarded  as  continuous,  although 
two  of  them  were  abandoned — running  in  time  from  November  5, 
1897,  to  June  20,  18S)9,  the  date  of  issue ;  and  the  file  wrappers  show 
that  Truchelut  was  continually  cited  against  the  applicant,  and  that 
Levy  made  frequent  attempts  to  escape  the  reference.  But  in  several 
particulars  he  acquiesced  in  the  position  of  the  examiner,  and  was  in 
the  end  obliged  to  confine  his  patent  to  the  use  of  an  atomizer  in  a 
closed  space,  the  inclosure  having  a  particular  and  defined  object 
When  the  application  finally  emerged  from  the  Patent  Office,  the  spec- 
ification contained  the  following  statements,  inter  alia: 

*'The  present  Invention  includes  an  essentially  new  process  of  applying  the 
mordant  to  a  prepared  plate,  which  mordant  is  projected  and  atomized  upon 
the  plate  to  form  therein,  where  not  protected  by  the  resist  and,  after  a  certain 
depth  is  etched  out,  cupped  or  concave  indentations  or  lines.  The  carrying 
out  of  the  process  embodies  the  use  of  compressed  air  and  ejector-nozzles  for 
projecting  the  mordant  in  the  form  of  atomized  spray  upon  a  prepared  metal 
surface,  so  that  the  mordant  which  is  projected  thereon  wUl  drop  therefrom 
without  flowing,  the  plate  and  atomizers  being  within  a  chamber  or  etching- 
box,  so  tliat  the  compressed  air  used  to  protect  the  acid  or  mordant  will  be 
permitted  to  expand  in  the  chamber  to  reduce  the  temperature  thereof  and 
absorb  the  heat  which  is  given  off  by  the  chemical  action  of  the  erodent  on 
the  exposed  portions  of  the  plate.  The  chemical  combination  of  the  mordant 
with  the  metal  is  accelerated  by  the  dynamic  force  of  the  impact,  wliidi  causes 
each  atomized  particle  of  the  mordant  to  become  practically  saturated  with 
the  metal  base  instantly  upon  contact  This  results  in  eroding  or  cutting  away 
the  metal  in  the  direction  of  the  impact  faster  than  the  same  action  proceeds 
laterally,  so  that  much  or  all  of  the  required  vertical  depth  may  be  etched  be- 
fore the  lateral  action  of  the  mordant  can  materially  affect  the  work.  More- 
over, the  forcible  impact  of  the  atomized  spray,  besides  accelerating  the  chemi- 
cal combination  of  the  mordant  and  the  metalUc  base,  prevents  adhesion  to 
the  plate  of  bubbles  of  the  hydrogen  gas  and  scum  of  metallic  oxide,  which 
are  developed  by  the  chemical  action  and  which  In  ordinary  practice  are 
removed  by  the  workmen  with  a  brush;  also,  by  the  use  of  compressed  air 
for  projecting  the  mordant,  the  heat  evolved  by  the  chemical  action  ot  the 
mordant  on  the  plate  is  absorbed  by  expansion  of  the  air  in  the  chamber,  thus 
keeping  the  chamber  and  the  plate  cool,  so  that  a  stronger  mordant  than  is 
usually  employed  can  be  used  without  detriment  to  the  resist,    ♦    *    * 

"In  some  character  of  work  the  plate  may  be  etched  to  a  sufladent  depth 
without  applying  other  than  the  original  resist  thereto,  and  in  such  work  the 
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poeitioii  of  the  plate  in  the  etching-box  with  respect  to  the  distance  from 
the  atomlzing-nozzles  may  be  varied  as  the  etching  proceeds. 

"In  practice  the  etching  fluid  Is  impinged  upon  the  plate  in  the  form  of  a 
spray  of  minute  particles,  which  do  not  affect  that  portion  of  the  plate  which 
1b  covered  by  the  resist ;  but  where  the  design  on  the  metal  is  more  or  less 
broadly  exi>osed,  the  mordant  or  etching  fluid  collects  and  adheres,  depending 
tberefrom  in  the  form  of  spherical  drops,  which  are  constantly  being  added  to 
by  fresh  accretions.  The  mordant  which  thus  adheres  to  the  plate  is  kept 
in  motion  by  the  Impact  of  new  particles  of  the  spray,  and  the  particles  of 
metal  which  are  removed  by  the  mordant  fall  to  the  lower  portion  of  the  de- 
pending globules,  so  that  the  particles  which  are  removed  from  the  plate  fall 
immediately  therefrom.  The  tendency  of  a  drop  of  etching  fluid  or  mordant, 
depending  from  a  plate  maintained  in  a  horizontal  position,  is  to  assume  a 
spherical  form,  and  this  oJB  itself,  after  the  plate  has  been  eroded  to  such 
depth  as  to  give  effect  to  the  drops,  tends  to  cut  a  concave  or  cupped  depres- 
sion, while  avoiding  lateral  erosion  or  undercutting.  Etching  by  projecting 
the  mordant  in  the  form  of  spray  upon  the  metal  effects  a  great  gain  in 
rapidity  of  operation  over  the  methods  usually  practiced,  as  a  much  stronger 
etching  fluid  may  be  used.  The  chemical  action  of  the  mordant  proceeds  fast- 
er vertically  or  in  direction  of  the  Impact  than  otherwise.  The  Impact  of  the 
minute  particles  of  the  mordant  does  not  disturb  the  resist  which  forms  the 
design,  and  the  heat  generated  by  the  chemical  action  of  the  mordant  upon 
the  plate  is  absorbed  by  the  compressed  air  as  it  expands,  which  keeps  the 
mordant,  the  resist,  and  the  plate  cooL  With  the  apparatus  shown  the  air 
which  has  been  previously  compressed  is  allowed  to  expand  and  circulate  in 
the  etching-box  so  that  the  etching  fluid  which  drops  from  the  plate  passes 
through  a  body  of  cooled  air  into  the  tank  from  which  it  was  taken,  and  the 
fumes  which  are  given  off  by  the  process  of  etching  are  carried  away  by  the 
ventilating-pipe. 

''In  practice  the  minute  particles  of  the  acid  or  mordant  impinging  against 
the  plate  have  their  normal  force  or  chemical  affinity  enhanced  by  the  force  of 
their  impact,  which  results  in  each  particle  of  the  acid  or  mordant  becoming 
saturated  with  the  metallic  base  immediately  on  contact  with  the  latter,  and 
the  mordant  thus  loses  the  power  of  further  dissolving  the  metal.  Each  suc- 
ceeding particle  impinges  In  the  direction  in  whlcdi  the  etching  is  desired  to 
proceed,  and  the  process  may  be  safely  continued  to  a  depth  beyond  which  the 
finer  and  closer  lines  of  the  design  would  become  too  frail  to  stand  the  strain 
of  printing  were  the  metal  undercut. 

''The  rapid  decomposition  of  the  metal  by  the  add  develops  an  amount  of 
heat  which  would  soon  warm  the  plate  to  a  degree  where  the  resinous  resist 
would  soften  and  give  way;  but  this  is  prevented  by  the  absorption  of  the 
heat  evolved  by  the  expansion  of  the  compressed  air  in  the  chamber,  the  ex- 
pansion being  sufficient  to  absorb  even  more  heat  than  is  developed  on  the 
plate,  so  that  the  plate  and  etching  liquid  is  kept  quite  cool.  A  further  ad- 
vantage resulting  from  the  use  of  a  chamber  or  etching-box  is  that  the  gases 
and  fumes  which  are  so  abundantly  generated  by  the  rapid  chemical  composi- 
tion of  the  metal  are  carried  off  by  the  air  which  escapes  through  the  ven- 
tilating-pipe, which  pipe  may  lead  to  a  chimney,  and  in  this  way  the  work- 
room is  kept  free  from  these  deleterious  vapors.    •    •    • 

"In  the  preparation  of  a  zinc  plate  for  etching  the  design  is  produced  on 
the  plate  in  some  fatty  ink  by  the  usual  photographic  process.  The  plate  is 
then  further  prepared  by  first  meting  into  combination  with  the  ink  image 
some  resinous  powder  to  strengthen  the  image  or  design  against  the  action  of 
the  acid,  the  open  parts  of  the  design  or  where  the  plate  is  to  be  etched  being 
left  exposed,  such  steps  in  the  process  being  such  as  are  usually  practiced. 
My  process  has  to  do  principally  with  etching  such  a  prepared  plate  to  pro- 
duce therein  indentations,  adjacent  to  which  are  the  printing-surfaces  from 
which  an  Impression  similar  to  the  design  can  be  made,  and  it  is  obvious  that 
the  design  which  has  been  produced  on  the  plate  may  be  readily  destroyed, 
either  by  abrasion,  which  would  remove  the  resist,  or  by  heat,  which  would 
soften  or  melt  the  resist  When  a  plate  is  etched  by  the  usual  means,  the  de- 
pression or  lines  are  not  only  cut  into  the  plate  vertically,  but  also  sidewlse. 
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which  results  in  imdeFcntting  and  in  the  production  of  d^ressions  in  the  plate, 
the  surfaces  adjacent  thereto  being  serrated,  or,  as  it  is  technically  called, 
"rotten." 

"The  apparatus  which  I  have  shown  is  one  which  may  be  used  for  com- 
mercially carrying  out  the  process,  and  it  may  be  varied  in  many  particulars. 
For  instance,  where  water  under  sufficient  pressure  can  be  had,  the  water-tank 
and  connections  therefrom  may  be  dispensed  with.  Other  means  may  be  used 
to  supply  compressed  air  to  the  nozzles  of  the  atomizers,  and  any  suitable 
form  of  atomizer  may  be  used  for  projecting  the  mordant  upon  the  plate." 

Without  taking  up  the  file  wrappers  in  detail,  we  think  the  chief 
modification  made  by  the  applicant  to  avoid  the  Tnichelut  reference 
may  be  fairly  stated  as  follows : 

He  first  tried  to  patent  a  process  covering  broadly  the  projection  of 
an  atomized  mordant  upon  a  plate  that  stood  substantially  at  right 
angles  to  the  stream  of  particles.  Truchelut  was  cited  against  him,  and 
he  sought  to  differentiate  by  amending  the  claim  so  as  to  include  main- 
taining the  plate  within  a  closed  space,  and  by  amending  the  specifica- 
tion so  as  to  define  the  function  of  the  space,  namely  to  allow  the  com- 
pressed air  or  similar  fluid  to  expand,  in  order  to  absorb  the  heat 
caused  by  chemical  action,  thus  cooling  the  plate,  lessening  the  risk  of 
overheating  the  resist,  and  permitting  the  use  of  a  stronger  acid. 
After  these  amendments  the  patent  was  granted,  and  (when  we  re- 
call that  applying  the  acid  in  a  closed  space  was  very  old)  Levy  is  hard- 
ly in  a  position  to  ccMnplain  that  the  old  inclosure  is  being  used  for  the 
old  purpose,  and  not  for  the  purpose  described  in  his  specification. 
Westinghouse  v.  Boyden  Co.,  170  U.  S.  558-560,  18  Sup.  Ct  707, 
42  L.  Ed.  1136;  Krupp  v.  Midvale  Co.  (Q.  C.  A.  3d)  191  Fed.  610, 
112  C.  C.  A.  194. 

It  is  perhaps  not  unlikely  that  Levy  may  have  overestimated  what 
he  calls  "the  dynamic  force  of  the  impact  (of)  each  atomized  particle." 
These  particles  must  be  almost,  or  quite,  microscopic,  and  we  incline 
to  believe  that  they  are  carried  along  and  enveloped  rather  than  pro- 
jected. In  the  striking  phrase  of  Prof.  Chandler,  the  defendant's 
expert : 

*'They  acquire  no  velocity  of  their  own.  They  are  noti  like  little  bullets 
shot  out  of  a  gun,  which  plough  their  way  through  the  air.  They  are  like 
passengers  in  a  railroad  train,  or  in  a  ship.'* 

It  would  seem  to  follow  that  when  the  plate  is  reached,  the  envelop- 
ing air  continually  moving  and  being  deflected  interferes  with  such 
mechanical  force  as  might  otherwise  be  exerted  by  these  minute  par- 
ticles. But  the  fact  appears  probable  that  in  any  event  such  particles 
would  exert  very  little  force  during  the  short  time  required  for  the 
process.  A  body  must  have  momentum,  both  weight  and  velocity, 
before  its  impact  can  have  much  effect.  The  blow  of  such  particles 
can  apparently  be  little  more  efficient  mechanically  than  the  blow  of 
a  feather.  Indeed,  if  the  impact  were  really  forcible,  the  resist  would 
be  much  more  likely  to  give  way  than  the  metal.  And  Levy  may  also 
have  gone  somewhat  astray  about  the  cooling  effect  produced  by  the 
expansion  of  his  compressed  air.  We  merely  note  these  matters  in 
passing,  for  upon  both  the  subjects  just  referred  to  we  are  not  helped 
by  the  evidence  as  to  facts,  and  the  opinion  evidence  is  not  fully  in 
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harmony.  But  in  any  case,  these  were  the  patentee's  theories,  and  his 
process  was  devised  in  reliance  upon  their  soundness.  He  could  not 
have  obtained  his  patent  without  using  the  closed  space  to  expand 
his  compressed  air  for  the  objects  stated,  and  upon  familiar  principles 
he  cannot  now  treat  this  element  as  of  slight  or  no  importance  on  the 
subject  of  infringement. 

[2]  On  that  subject  little  more  need  be  said.  The  defendant's  ap- 
paratus is  constructed  under  the  Holmstrom  patent,  No.  721,445,  is- 
sued in  February  1903.  This  machine  also  produces  excellent  results, 
but  it  does  not  use  compressed  air  at  all,  or  any  other  propelling  or 
carrying  vapor ;  and,  while  it  divides  the  acid  into  a  spray,  the  liquid 
is  not  "atomized"  in  the  definite  sense  borne  by  that  word  in  the  plain- 
tiff's patent  And  of  course  there  is  no  cooling  of  the  plate  by  ex- 
panding air.  We  agree  with  Prof.  Chandler  that  in  ordinary  use 
"atomized"  has  a  special  and  well-known  meaning,  and  expresses  "the 
form  that  liquids  assiune  when  they  are  projected  by  a  blast  of  air 
or  gas  or  steam."  What  happens  appears  to  be  this :  The  air,  gas,  or 
steam,  breaks  up  the  liquid  into  very  small  particles,  and  carries  them 
along  to  their  destination.  A  well-known  example  is  the  throat-spray- 
ing device  to  be  found  in  the  shop  of  any  druggist.  And  that  Levy  had 
these  facts  in  mind  is  clearly  shown  by  the  means  he  adopts  to  secure 
his  spray,  namely — 

"by  blast  of  air  through  the  central  tubes  of  the  nozzles,  so  situated  with  re- 
gard to  the  surrounding  tubes,  the  lower  ends  of  which  are  Immersed  In  the 
mordant,  that  the  blast  of  compressed  air  operates  to  draw  the  mordant  up 
out  of  the  mordant  tank  and  produce  a  blast  of  minute  particles  supported 
and  carried  along  by  the  air-blast" 

The  defendant's  machine  does  not  "atomize"  the  mordant  at  all,  and 
does  not  use  air  or  gas  or  steam  to  project  the  acid  against  the  plate. 
It  throws,  or  dashes,  or  splashes,  the  mordant  against  the  plate  by 
employing  a  rapidly  turning  winged  shaft  or  spreader,  this  being  made 
of  stoneware,  extending  across  the  chamber,  and  revolved  from  the 
outside.  At  rest  the  edge  of  the  wing  dips  slightly  below  the  surface 
of  the  acid  and  the  plate  faces  the  shaft  in  a  slightly  inclined  and  al- 
most vertical  position.  In  motion  the  spreader  acts  as  a  scoop  to  pick 
up  and  hold  a  certain  quantity  of  the  acid,  throwing  it  by  centrifugal 
force  across  the  chamber  and  splashing  it  over  the  whole  of  the  op- 
posite side.  When  the  acid  leaves  the  spreader,  its  form  is  a  thin  sheet 
as  wide  as  the  spreader  itself,  probably  2  feet  or  thereabouts.  As  this 
sheet  is  thrown  off  into  the  chamber,  it  breaks  up  into  streams  and 
drops  var3ang  in  size  and  shape  that  are  dashed  against  the  surface  of 
the  plate.  'Hie  acid  is  not  "atomized,"  but  is  rained,  and  this  rain 
leaves  the  edge  of  the  spreader  at  different  angles,  and  is  projected 
against  and  over  the  surface  of  the  plate  as  well  as  the  rest  oft  the 
side  or  wall,  flowing  back  into  the  taiJc  after  subjecting  the  plate  to  a 
fairly  uniform  treatment  This  is  not  the  same  operation  as  the  pro- 
cess of  the  patent,  for  the  defendant's  spray  is  not  the  minute,  uniform 
spray  of  the  patent,  and  it  does  not  carry  with  it  expanding  compressed 
air  lOT  the  purpose  of  keeping  the  plate  cool. 
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With  regard  to  the  infringement  of  apparatus  claim  20,  we  also 
agree  with  Prof.  Chandler,  whose  testimony  is  as  follows :      ^ 

"The  etching-box  or  chamber,  B  (of  the  patent),  is  another  separate  vessel 
open  on  one  side  permanently,  and  with  a  cover  on  the  other  side,  whidi  is 
presumably  movable.  This  box,  B,  is  inverted  so  tliat  the  open  side  of  it 
goes  down  into  the  tank  which  contains  the  mordant,  its  edges  resting  on  the 
bottom  of  the  tank.  Also,  resting  on  the  bottom  of  the  tank  but  witliin  the 
sides  of  the  box,  B,  is  the  air-chamber.  This  air-chamber  Is  not  an  empty 
space,  as  would  appear  from  the  diagrams.  On  the  contrary,  whenever  the  ap- 
paratus is  in  use,  this  air-chamber  is  filled  with  compressed  air.  It  is  a 
reservoir  for  compressed  air,  and,  more  than  that,  it  is  a  distributor  for 
compressed  air  to  the  36  nozzles  shown  in  the  diagram,  which  constitute  the 
means  for  projecting  the  mordant  against  the  plate.  The  air-chamber,  there- 
fore, of  the  patent  is  not  merely  an  empty  space  in  the  comer  of  a  box  or 
a  room,  in  which  an  operation  proceeds,  nor  is  it  the  whole  space  in  the  box  or 
the  whole  space  in  the  room  in  which  an  operation  takes  place.  The  air- 
chamber  of  the  patent  and  of  claim  20  is  a  special  device  of  comparatively 
small  dimensions  immersed  beneath  the  surface  of  the  mordant,  covered  by 
the  mordant,  where  it  sustains  as  well  as  feeds  the  nozzles,  lliere  is  no  such 
device  in  the  apparatus  of  defendant.  It  has  no  use  for  such  a  device;  it 
lias  no  compressed  air  to  put  into  it,  nor  has  it  any  use  for  compressed  air.  It 
appears,  therefore,  that  the  defendant's  apparatus  is  not  the  apparatus  of 
claim  20,  because  it  has  no  tank  and  it  has  no  air  chamber  such  as  the  claim 
calls  for." 

As  the  defendant  does  not  infringe  the  claims  in  suit,  the  decree 
is  affirmed. 


(231  Fed.  156) 

LION  TRACTOR  CO.  v.  BULL  TRACTOR  CO. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    February  12,  1916.) 

No.  4481. 

1.  Equity  ^=s>94 — Paiotes — Ruut  of  Federal  Courts — "Indispensable  Pab- 

TT." 

It  is  the  established  rule  in  the  federal  courts  that  a  suit  in  equity 
may  proceed  without  the  presence  of  all  prc^>er,  or  even  necessary,  par- 
ties, and  that  only  '^indispensable  parties**  must  be  Joined,  who  have  sudi 
an  Interest  in  the  subject-matter  of  the  controversy  that  a  final  decree 
cannot  be  rendered  in  the  suit  without  injuriously  affecting  their  interests. 
or  without  leaving  the  controversy  in  such  a  situation  that  its  final  de- 
termination may  be  inconsistent  with  equity  and  good  conscience. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  U  246,  252;  Dec 
Dig.  <g=»94. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Indispensable  Party.] 

2.  Equitt  ^=s>M — ^Parties — ^Necessart  and  Indispensable  Parties. 

Persons  who  have  disposed  of  all  their  interest  in  the  subject-matter 
of  a  suit  in  equity,  and  who  cannot  be  affected  by  the  decree,  are  neither 
indispensable  nor  necessary  parties. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Cent  Dig.  SS  246^  252;  Dec 
Dig.  <S=>94.] 

3.  Patents  ^=:»195 — ^Assignments — Contract  to  Assign — ^Patents  foe  Im- 

provements. 

A  patentee,  who  lias  sold  and  assigned  Ills  patent  for  a  valuable  consid- 
eration, a  part  of  which  is  his  employment  by  the  purchaser  for  the 

C=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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purpose  of  making  improyements  on  the  invention,  may  bind  himself  to 
assign  any  patents  for  such  Improvements  to  his  employer. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  272-274;  Dec. 
Dig.  <S=>195.] 

4.  Injunction  ^=»161 — ^Premminaet  Injunction — Discretion  of  Coubt. 

The  granting  or  dissolution  of  an  interlocutory  Injunction  rests  In 
the  sound  judicial  discretion  of  the  court  of  original  jurisdiction,  and  Its 
action  may  not  be  reversed  by  an  appellate  court  without  clear  proof 
that  it  abused  Its  discretion. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent,  Dig.  S  347 ;  Dec.  Dig. 
<S=»161.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;  Wilbur  F.  Booth,  Judge. 

Suit  in  equity  by  the  Bull  Tractor  Company  against  the  Lion  Trac- 
tor Company.  From  an  order  granting  a  preliminary  injunction,  de- 
fendant appeals.    Affirmed. 

This  Is  an  appeal  from  an  order  of  the  District  Court  for  the  District  of 
Minnesota,  granting  a  preliminary  Injunction  enjoining  the  appellant  from 
manufacturing,  using,  or  selling  the  gasoline  engine  or  tractor  known  as  the 
"Lion  tractor,"  embodying  the  construction  and  combinations  set  forth  and 
claimed  In  the  application  for  letters  patent  of  the  United  States  No.  865,463, 
filed  by  D.  M.  Hartsough,  on  October  7, 1914,  or  any  traction  engine  or  tractors 
embodying  any  of  the  constructions,  or  any  of  the  distinguishing  features  of 
the  so-called  "lion  tractor,"  designed  and  invented  by  D.  M.  Hartsough, 
while  in  the  employ  of  the  plaintiff,  from  January  12,  1914,  to  November  13, 
1914.  The  material  allegations  In  the  complaint,  so  far  as  they  are  necessary 
for  a  full  understanding  of  the  Issues  Involved  on  this  appeal,  are: 

That  P.  J.  Lyons,  the  president  of  the  plaintiff  corporation,  the  Bull 
Tractor  CJompany,  had  before  the  organization  of  that  corporation  been  presi- 
dent of  the  Gas  Traction  Ck)mpany,  which  was  engaged  in  the  manufacture 
and  sale  of  a  gasoline  engine,  known  as  the  "Big  4,"  and  has  for  a  number  of 
years  been,  actively  and  constantly,  engaged  In  the  manufacture  and  sale  of 
gasoline  traction  engines,  and  thereby  became  personally  well  known  in 
connection  with  the  manufacture  and  sale  of  the  latest  and  best  types  of 
such  engines,  so  that  the  use  of  his  name  In  connection  with  the  manufacture 
and  sale  by  plaintiff  of  such  engines  has  become  a  valuable  asset  to  the  plain- 
tiff. 

That  one  D.  M.  Hartsough  was  the  Inventor  of  the  gasoline  tractor  known  as 
the  **Big  4,"  and  was  one  of  the  promoters  of  the  company  which  first  manu- 
factured it.  He  was  also  the  Inventor  of  another  traction  engine,  the  one 
known  as  the  "BuU  tractor,"  also  manufactured  by  the  plaintiff.  That  on 
August  20,  1913,  P.  J.  Lyons  and  one  P.  H.  Knoll  were  copartners  under  the 
style  of  Lyons-KnoU  Investment  Company,  and  on  that  day  they  entered 
into  a  contract  with  Hartsough,  whereby  he  agreed  to  convey  to  them  the 
exclusive  right  to  manufacture  and  sell  In  the  United  States  the  traction 
engine  described  as  the  **Little  National  tractor,"  and  this  contract  was  on 
January  6,  1914,  assigned  for  a  valuable  consideration  by  Lyons  and  Knoll, 
together  with  all  rights  conveyed  to  them  by  Hartsough,  to  the  plaintiff, 
a  cori>oratlon  formed  for  the  purpose  of  engaging  In  the  manufacture  and 
sale  of  these  tractors. 

That  many  changes  and  Improvements  were  made  In  the  traction  engine  re- 
ferred to  in  the  contract  with  Hartsough,  which  was  put  upon  the  noarket  on 
January  6,  1914,  under  the  trade-mark  of  "Bull  tractor,"  and  this  tractor  was 
extensively  advertised.  That  the  uniform  retail  price  for  which  this  tractor  Is 
sold  is  $395,  which  was  much  less  than  tractors  of  that  kind  had  theretofore 
been  sold.  The  contract  provided  that,  If  the  complainant  complies  with  cer- 
tain conditions,  mentioned  In  the  contract,  for  six  months,  then  the  contract 
shall  remain  in  force  as  long  as  the  parties  comply  with  the  terms  of  the 

C=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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contract,  and  Hartsongh  botmd  hims^  that  **lie  will  not,  during  the  life  of 
the  agreement,  connect  himself  directly  or  Indirectly  with  the  manufactnre  or 
sale  of  any  similar  competing  machine,  or  which  Ib  an  Infringement  on  that 
machine." 

That  P.  J.  Lyons,  one  of  the  parties  to  the  original  contract,  Is  president  of 
the  plaintiff  company,  and  has  been  since  it  was  Incorporated,  and  before 
that  time  had  been  president  of  the  Gas  Traction  Company,  which  had  manu- 
factured the  gasoline  traction  engine  known  as  the  "Big  4."  That  said  Lyons 
had,  by  reason  of  his  connection  with  these  companies,  become  well  and 
favorably  known,  personally  and  by  reputation,  throughout  the  United  States, 
to  those  contemplating  the  purchase  of  gasoline  traction  engines,  to  a  greater 
extent  than  any  other  person  engaged  In  the  manufacture  and  sale  of  such 
engines,  and  that  this  reputation  is  a  valuable  asset  belon^ng  to  the  plaintiff 
now,  so  much  so  that  the  use  of  the  name  "Lion  tractor,"  or  any  name  of  the 
same  or  a  similar  sound,  would  lead  many  purchasers  to  believe  that  It  Is 
manufactured  by  the  company  with  which  he  was  connected.  That,  before  the 
plaintiff  company  was  organized,  Lyons  and  Hartsough  had  terminated  their 
connection  with  the  Gas  Traction  Company.  That  certain  Individuals,  men- 
tioned In  the  complaint,  organized  a  company  called  the  "Hartsough  Tractor 
Company,"  which  name  was  afterwards  changed  to  "Lion  Tractor  Company," 
which  was  done  for  the  purpose  of  misleading  the  public  Into  the  belief  that 
the  tractors  which  they  were  selling  were  those  made  by  tiie  plaintiff  and 
Mr.  Lyons. 

That  on  January  12,  1914,  Hartsough  entered  into  a  written  contract  with 
the  plaintiff,  by  which  he  became  associated  with  It  In  the  capacity  of  mechani- 
cal adviser,  his  work  to  consist  In  giving  assistance  In  the  construction  of 
plaintiff's  tractor  and  to  Improve,  simplify,  cheapen,  and  accurate  said  tractor, 
and  that  he  would  commence  the  erection  of  an  Improved  Bull  tractor,  to  be 
built  outside  of  plalntlfTs  factory,  the  expense  of  the  experiments  and  build- 
ing of  such  tractor  to  be  paid  by  the  plaintiff.  It  was  further  provided,  that 
this  contract  was  In  no  wise  to  alter,  change,  or  amend  the  prior  contract 
with  Lyons  &  Knoll,  or  the  plaintiff.  Royalties  were  to  be  paid  on  both  de- 
signs at  the  same  rate  as  agreed  upon  in  the  first  contract  of  August  20,  1913. 
There  was  also  a  provision  In  that  last  contract  that  the  plaintiff  could  cancel 
the  same  If  It  desired  to  do  so,  the  cancellation  to  take  effect  30  days  after 
notice  thereof.  On  October  13,  1914,  the  plaintiff  gave  notice  of  cancellation 
of  the  second  contract  to  Hartsough,  and  paid  him  in  full  for  his  services  and 
expenditures  up  to  November  13,  1914,  the  expiration  of  the  30  days. 

That,  soon  after  the  second  contract  had  been  made  with  Hartsough,  Hart- 
sough Informed  plaintiff  that  he  had  begun  work  of  completing  an  improved 
tractor,  and  presented  his  bills,  which  amounted  to  $2,434.36,  to  the  plaintiff, 
all  of  which  was  paid  by  the  plaintiff,  who  also  paid  him  his  salary  for  the 
entire  time.  That  thereafter  Hartsough  exhibited  to  the  plaintiff  an  Incom- 
plete two-wheel  gasoline  traction  engine,  upon  which  he  was  then  working  un- 
der the  contract  of  January  12,  1914,  stating  that  he  would  have  the  said  en- 
gine completed,  to  be  tested  In  a  short  time.  That  In  September,  1914,  Hart- 
sough Informed  the  plaintiff  that  he  was  building  for  it  under  the  contract  of 
January  12,  1914,  a  gasoline  traction  engine,  that  could  be  manufactured  at  an 
expense  of  $30  to  $35  less  than  the  Bull  tractor,  and  was  more  effective. 
That  about  a  week  later  he  showed  them  that  engine,  and  It  Is  the  same  Id^i- 
tlcal  engine  now  designated  by  the  defendant  as  the  "Lion  tractor,'*  and  on 
November  12,  1914,  Hartsough  made  a  test  of  this  new  engine  in  the  pres- 
ence of  the  officers  of  the  plaintiff. 

That  by  reason  of  the  last  contract,  and  the  t&ct  that  all  the  expenses 
thereof,  as  well  as  the  salary  of  Hartsough,  were  paid  by  the  plaintiff.  It  Is 
the  owner  thereof;  but  the  defendant  claims  it  as  Its  property,  designating 
It  as  the  "Lion  tractor,"  and  that  on  October  25,  1914,  the  defendant  adver- 
tised this  tractor  In  a  number  of  newspapers.  In  that  advertisement  It  was 
stated  that  the  defendant,  then  doing  business  as  the  "Hartsough  Tractor 
Company,"  had  been  formed  to  manufacture  and  sell  the  tractor  or  engine  In- 
vented by  Hartsough,  known  as  the  "Lion  tractor,"  and  continued  to  adver- 
tise the  same  in  a  large  number  of  newspapa^    It  also  offered  to  sell  this 
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**Llon  tractor"  for  $60  less  than  the  price  at  which  the  plaintiff  sells  its 
"BuU  tractor." 

That  this  was  the  first  notice  the  plaintiff  had  that  Hartsough  had  violat- 
ed his  agreement  with  it,  and  thereupon  they  Immediately  notified  Hartsough, 
as  well  as  all  the  parties  composing  the  Hartsough  Company,  that  the  Bull 
Tractor  Company  had  the  exclusive  right  to  manufacture  and  sell  this  ma- 
chine in  the  United  States,  and  called  upon  Mr.  Hartsough  to  carry  out  the 
terms  of  his  contract  with  them,  and  that,  unless  the  defendant  immediately 
abandoned  the  attempt  to  put  this  machine  on  the  market,  an  action  would 
be  instituted  to  enjoin  them. 

That  on  October  7,  1914,  Hartsough  appUed  for  letters  patent  upon  the 
gasoline  traction  engine  called  the  "Lion  tractor."  That  before  that  time 
Hartsough  had,  without  the  knowledge  or  consent  of  the  plaintiff,  and  in  vio- 
lation of  his  covenants  contained  in  his  contract  with  plaintiff,  entered  into 
negotiation  with  the  said  parties,  comprising  the  defendant  corporation,  for 
the  sale,  assignment,  and  transfer  to  them  of  a  half  interest  in  the  so-called 
"Lion  tractor,"  for  the  use  and  benefit  of  the  defendant. 

In  the  contract  made  by  Hartsough  with  these  parties  it  was  expressly  pro- 
vided: **The  parties  hereto,  previous  to  the  signing  of  this  contract,  have  ex- 
amined the  application  for  letters  patent,  also  the  applications  for  letters  pat- 
ent on  former  tractors  designed  by  Hartsough,  and  examined  the  contracts 
conveying  the  said  rights  to  Lyons-Knoll  Investment  Company  and  the  Bull 
Tractor  Company,  and  agree  that  all  expenses  necessary  to  defend  our  joint 
rights  in  and  to  the  above  tractor,  patents,  and  improvements,  its  manufacture 
and  sale,  shall  be  borne  at  the  sole  charge  and  expense  of  said  corporation  as 
above  organized."  This  contract  was  made  with  one  W.  B.  Ewing,  who  was 
to  hold  it  for  the  use  and  benefit  of  the  defendant  corporation,  to  be  formed, 
and  which  was  formed,  later. 

That  Hartsough  and  the  defendant  had  a  disagreement,  which  resulted  in 
Hartsough  instituting  an  action  in  one  of  the  state  courts  of  the  state  of 
Minnesota,  for  the  purpose  of  canceling  his  contract  with  Ewing  and  the  de- 
fendant. 

That  the  purpose  of  the  defendant  in  adopting  the  name  of  "lion  tractor" 
was  with  the  intention  of  cauedng  confusion  between  the  business  of  plaintiff 
and  its  business,  and  it  has  caused  such  confusion,  to  the  great  detriment  of 
the  plaintiff.  That  the  defendant  has  no  right  to  the  said  so-called  "Lion 
tractor,"  or  to  any  invention  embodying,  or  to  any  application  for  a  patent, 
or  to  any  patent  that  has  and  may  hereafter  be  issued  thereon,  or  therefor,  or 
to  manufacture  and  sell,  or  offer  for  sale,  the  so-called  "Lion  tractor";  its 
rights  being  based  entirely  upon  its  contract  with  Hartsough,  as  hereinbefore 
set  out 

That  the  complainant  has  suffered  great  damage  by  reason  of  these  acts, 
lliat  on  December  10,  1914,  plaintiff  and  Hartsough  entered  into  an  agree- 
ment whereby  they  settled  their  former  differences,  wherein  Hartsough  ac^ 
knowledged  that  the  improvements  and  devices  which  resulted  in  these  later 
tractors  were  conceived  and  invented  by  him  whUe  the  contract  of  January 
12, 1914,  between  him  and  the  plaintiff  was  in  full  force.  He  thereupon  again 
conveyed  all  of  his  right,  title,  and  interest  In  all  of  these  improvements  and 
inventions  to  the  plaintiff. 

It  is  further  charged  that,  notwithstanding  the  notices  to  the  defendant,  it 
oontinuee  to  manufacture  and  offer  for  sale  the  so-called  "Lion  tractor,"  that 
it  has  little  or  no  property  with  which  to  respond  in  damages  for  the  loss  the 
plaintiff  will  inevitably  sustain  by  its  acts,  and  therefore  prays  for  an  in- 
junction. 

The  answer  denies  most  of  the  allegations  of  the  complaint,  although  it 
admits  some.  It  denies  that  it  had  notice  of  the  plaintiff's  contract  with  Hart- 
floos^  hat  alleges  that  Ewing  purchased  Hartsough's  rights  in  good  faith  and 
for  a  valuable  consideration.  It  admits  that  Hartsough  claims  the  right  to 
r^radiate  this  contract,  and  has  instituted  proceedings,  as  alleged  by  the 
complaint,  and  that  these  proceedings  are  still  pending  and  undetermined. 

It  also  alleges  that,  after  it  had  acquired  the  rights  of  Ewing,  under  his 
contract  with  Hartsough,  it  proceeded  at  its  own  expense  to  plan  and  design 
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the  tractor  advertised,  manufactured,  and  sold  by  It,  and  that  the  tractor 
they  manufacture  is  planned,  designed,  made,  and  prepared  for  it,  by  its  own 
agents  and  employ^,  and  at  its  own  expense ;  that  it  has  adopted  the  name 
of  "Lion  tractor,**  as  it  had  a  right  to  do,  and  that  said  name  is  exclusively 
Identified  with  the  tractor  of  defendant's  exclusive  design,  and  that  the  pur- 
chasers have  become  and  are  thoroughly  familiarized  therewith,  and  know  that 
this  tractor  is  its  machine,  and  in  no  wise  connected  with  those  manufactured 
by  the  plaintiff  company ;  that  the  machine  as  designed  and  planned  by 
Ilartsough,  and  the  right  therein  acquired  from  Hartsough,  was  never  in 
fact  completed  or  perfected  by  Hartsoush  or  by  this  defendant,  and  that  the 
"Lion  tractor**  manufactured  by  It  is  different  entirely  from  the  machine  of 
the  plaintiff  and  that  designed  by  Hartsough ;  that  no  other  person  or  associa- 
tion has  any  right  to  the  trade-mark  of  the  "Lion  tractor,**  except  the  defend- 
ant, the  same  having  been  registered  by  it  according  to  the  laws  of  the 
United  States. 

The  motion  for  an  interlocutory  injunction  was  heard  on  affidavits,  and  the 
interlocutory  injunction  granted  as  prayed.  From  the  order  granting  the  in- 
terlocutory injunction  the  defendant  prosecutes  this  appeaL 

Charles  B.  Elliott,  of  Minneapolis,  Minn.  (M.  H.  Boutelle,  Arthur 
M.  Higgins,  and  F.  A.  Wiiiteley,  all  of  Minneapolis,  Minn.,  on  the 
brief),  for  appellant. 

A.  C.  Paul,  of  Minneapolis,  Minn.  (Richard  Paul  and  Frank  C. 
Brooks,  both  of  Minneapolis,  Minn.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  Coun- 
sel for  appellant  insist  that  the  bill  ought  to  have  been  dismissed  for 
the  failure  to  make  W.  B.  Ewing  and  D.  M.  Hartsough  parties  to  this 
action. 

[1]  It  is  a  well-established  rule  in  the  courts  of  the  United  States 
that  a  suit  in  equity  may  proceed  without  the  presence  of  all  proper, 
or  even  necessary,  parties;  only  indispensable  parties  must  be  joined. 
"An  indispensable  party  is  one  who  has  such  an  interest  in  the  subject- 
matter  of  the  controversy  that  a  final  decree  cannot  be  rendered  in 
the  suit,  without  injuriously  affecting  the  absent  party,  or  without 
leaving  the  controversy  in  such  a  situation  that  its  final  determination 
may  be  inconsistent  with  equity  and  good  conscience."  Cella  v.  Brown 
(C.  C.)  136  Fed.  439,  affirmed  144  Fed.  742,  75  C.  C.  A.  608;  Rogers 
V.  Penobscot  Mining  Co.,  154  Fed.  606,  616,  83  C.  C.  A.  380,  390; 
O'Neill  V.  Wolcott  Mining  Co.,  174  Fed.  527,  536,  98  C.  C.  A.  309, 
318,  27  L.  R.  A.  (N.  S.)  200;  Silver  King,  etc..  Mines  Co.  v.  Silver 
King  C.  M.  Co.,  204  Fed.  166,  122  C.  C.  A.  402. 

[2]  It  appears  from  the  complaint,  and  it  is  also  alleged  in  the  an- 
swer and  the  affidavits  presented  by  the  defendant  at  the  hearing,  that 
Mr.  Ewing  had  parted  with  all  his  right,  title,  and  interest  under  Mr. 
Hartsough*s  contract  to  the  defendant,  and  has  no  further  interest  in 
the  result  of  this  litigation,  except  such  as  he  may  have  as  a  stockholder 
of  the  defendant  corporation.  Mr.  Hartsough  has  also  parted  with  his 
interest  to  the  plaintiff.  We  see  no  necessity  for  making  them  parties, 
nor  can  we  conceive  of  any  right,  title,  or  interest  of  these  parties 
that  can  be  affected  by  a  decree  in  this  cause.  They  are  neither  in- 
dispensable nor  necessary  parties. 
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[3]  It  is  next  claimed  that,  conceding  that  Hartsough  bound  himself 
to  assign  to  the  plaintiff  all  his  later  inventions  improving  the  original 
invention,  which  he  had  assigned  to  the  plaintiff,  it  would  be  unen- 
forceable, as  there  was  nothing  then  in  existence  to  convey,  and  it 
would  be  in  the  nature  of  a  mortgage  on  his  future  skill  and  ingenuity. 
But,  as  was  held  by  Mr.  Justice  Bradley  in  Aspinwall  Mfg.  Co.  v. 
Gill  (C.  C.)  32  Fed.  697,  such  a  contention  is  not  tenable ;  that  a  pat- 
entee has  the  right,  when  he  sells  or  assigns  his  patent  for  a  valuable 
consideration,  to  bind  himself  to  assign  to  his  vendee  any  patents  that 
he  may  obtain  for  improvements  of  the  patented  article,  which  he  sold. 
See  also  Reece  Folding  Machine  Co.  v.  Fenwick,  140  Fed.  287,  72  C. 
C.  A.  39,  2  L.  R.  A.  (N.  S.)  1094.  And  this  is  certainly  the  law,  when 
a  part  of  the  consideration  for  the  assignment  is  his  employment  for 
that  purpose  by  the  vendee,  and  the  improvements  are  invented  while 
thus  employed. 

It  is  also  claimed  that  the  evidence  did  not  justify  the  granting  of 
the  interlocutory  injunction.  The  contract  between  Mr.  Ewing  and 
Mr.  Hartsough,  under  which  the  defendant  now  claims,  shows  that 
Ewing  had  "examined  the  contracts  conveying  said  rights  to  the  Lyons- 
Knoll  Investment  Company  and  the  Bull  Tractor  Company,  and  agreed 
that  all  expenses  necessary  to  defend  our  joint  rights  in  and  to  the 
above  tractor,  patents,  and  improvements,  its  manufacture  and  sale, 
shall  be  borne  at  the  sole  charge  and  expense  of  said  corporation  as 
above  organized,!'  meaning  the  corporation  to  be  organized  by  Ewing. 
The  defendant  is  therefore  chargeable  with  notice  of  the  contents  of 
the  contract  between  Hartsough  and  Lyons-Knoll,  the  plaintiff's  gran- 
tors. 

[4]  As  to  the  other  matters  put  in  issue  by  the  answer  the  evidence 
is  conflicting.  When  this  is  the  case  "the  granting  or  dissolution  of 
an  interlocutory  injunction  rests  in  the  sound  judicial  discretion  of 
the  court  of  original  jurisdiction,  and,  when  that  court  has  not  de- 
parted from  the  rules  and  principles  of  equity  established  for  its 
guidance,  its  orders  in  this  regard  may  not  be  reversed  by  the  appel- 
late court  without  clear  proof  that  it  abused  its  discretion.  *  *  * 
It  is  to  the  discretion  of  the  trial  court,  not  to  that  of  the  appellate 
court,  that  the  law  has  intrusted  the  power  to  grant  or  dissolve  such 
an  injunction."  American  Grain  Separator  Co.  v.  Twin  City  Separator 
Co.,  202  Fed.  206,  120  C.  C.  A.  644;  Magruder  v.  Belle  Fourche  Valley 
Water  Users  Association,  219  Fed.  72,  135  C.  C.  A.  644;  Kansas  City 
V.  Sanitary  Street  Flushing  Machine  Co.,  224  Fed.  964,  140  C.  C.  A. 
456.  A  careful  reading  of  the  testimony  fails  to  show  any  departure 
from  this  well-established  rule,  and  clearly  no  such  abuse  of  discre- 
tion as  would  justify  this  court  to  set  aside  its  findings  upon  this  ap- 
peal. 

It  is  also  assigned  as  error  that  the  order  for  the  temporary  injunc- 
tion does  not  state  specifically,  and  does  not  describe  in  a  reasonable 
detail,  what  the  defendant  is  enjoined  from  doing.  The  order  enjoins 
the  defendant  from  "manufacturing,  using,  selling,  or  offering  for 
sale  any  gasoline  traction  engines  or  tractors  embodying  the  construc- 
tion and  combinations  set  forth  and  claimed  in  the  application  for  let- 
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ters  patent  of  the  United  States  No.  865,463,  filed  bjr  D.  M.  Hart- 
sough  on  the  7th  day  of  October,  1914."  And  this,  it  is  claimed,  is 
not  a  compliance  with  section  19  of  the  Clayton  Act  of  October  15, 
1914  (38  Stat.  730,  738,  c.  323). 

Whether  the  order  complies  strictly  with  the  requirements  of  that 
act  we  deem  it  unnecessary  to  determine,  as  this  objection  was  not 
made  in  the  court  below,  but  was  raised  for  the  first  time  in  this  court. 
Had  the  attention  of  the  trial  judge  been  called  to  that  fact,  we  have 
no  doubt  that  he  would  have  considered  it,  and,  if  necessary,  followed 
the  statute  literally.  Besides,  this  is  an  interlocutory  injunction,  and, 
when  the  case  is  returned  to  the  court  below,  that  court  can  amend  its 
order,  if  deemed  necessary. 

The  decree  granting  the  interlocutory  injunction  is  affirmed* 


(231  Fed.  162) 

TERRY  STEAM  TURBINE  CO.  v.  B.  F.  STURTEVANT  CX). 

B.  F.  STURTEVANT  CO.  v.  TERRY  STEAM  TURBINE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    February  15,  1916.) 

Nos.  1130,  1131. 

Patents  ^=»328— VAUDrrr  and  Infbingement— Steam  Tubbinks. 

The  Terry  patent,  No.  741,385,  for  a  steam  turbine  of  the  sin^e  Impulse 
helical  flow  type,  was  not  anticipated,  discloses  invention,  and  is  valid. 
Claims  1  and  5  also  held  infringed,  and  claim  3  not  infringed. 

Appeals  f  rcMTi  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Geo.  H.  Bingham,  Judge. 

Suit  in  equity  by  the  Terry  Steam  Turbine  Company  against  the 
B.  F  Sturtevant  Company.  From  the  decree,  both  parties  appeal.  Af- 
firmed. 

For  opinion  below,  see  222  Fed.  297. 

William  K.  Richardson,  of  Boston,  Mass.  (Henry  B.  Brownell  and 
John  P.  Bartlett,  both  of  New  York  City,  on  the  brief),  for  complain- 
ant. 

Benjamin  Phillips,  of  Boston,  Mass.  (George  E.  Stebbins,  of  Boston, 
Mass.,  on  the  brief),  for  defendant. 

Before  PUTNAM  and  DODGE,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  case  involves,  in  one  way  or  an- 
other, the  entire  art  of  what  is  called  steam  turbine  engines,  though 
for  present  practical  purposes,  it  relates  not  to  all  classes  of  tur- 
bine engines,  but  only  to  an  engine  in  which  a  revolving  motion  is  pro- 
duced by  a  steam  jet  playing  upon  the  vanes  set  on  an  axle,  and  thus 
converting  the  direct  effect  of  the  steam  into  a  revolving  motion. 

What  are  called  turbine  engines  are  now  classified  into  two  distinct 
larger  classes,  each  producing  mechanical  effects  like  the  water  tur- 
bine— one  produced  by  the  power  of  expansive  steam  restrained,  with 
which  we  have  no  further  relations.    The  other  is  produced  by  the 

^s^For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  DlgesU  ft  Indexes 
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high  velocity  ofi  a  steam  jet  plapng  upon  movable  vanes  revolving  on 
an  axle.  This  is  the  class  with  which  we  have  to  do,  first  commercially 
known  as  the  Curtis  turbine,  in  1896  or  about  then.  Until  one  learns 
of  the  velocity  of  the  steam  jet,  it  is  not  conceivable  that  such  a  re- 
volving engine  would  be  efficient  The  art  in  this  respect  is  very  fully 
explained  in  the  opinion  of  Judge  Buffington  in  International  Curtis 
Marine  Turbine  Co.  v.  William  Cramp  &  Sons  Co.,  202  Fed.  932,  121 
C.  C.  A.  290,  and  in  his  later  one,  passed  down  on  February  10,  1914, 
and  reported  in  211  Fed.  124,  127  C.  C.  A.  522.  These  contain  a  very 
complete  discussion,  but  fail  to  cover  the  Terry  patents.  They  begin 
with  the  state  of  the  art  in  1896,  and  show  developments  resulting  from 
the  ingenuity  of  Curtis'  and  De  Laval's  invention,  or  discovery,  as 
explained  in  211  Fed.  132,  127  C.  C.  A.  522.  These  inventors  pro- 
duced jet  impulses,  showing  a  velocity  previously  inconceivable  to  the 
laity.  De  Laval's  invention,  it  appears,  was  in  making  the  outlet  of 
the  steam  jet  flaring,  and  thus  producing  the  same  analogous  result  as 
is  produced  by  allowing  the  outlet  of  other  fluids  under  pressure  to 
flare,  increasing  the  velocity  of  the  jet  Efforts  seem  to  have  been  , 
to  find  some  practical  and  efficient  way  of  reducing  the  velocity.  Va- 
rious devices  were  suggested  for  this,  especially  by  Curtis,  whose  ef- 
forts were  to  a  certain  extent  successful,  but  cumbersome.  Judge 
Buffington's  opinion  rested  with  Parsons',  Curtis'  and  De  Laval's  meth- 
ods; and  there  the  art  rested  until  Terry's  devices  in  1902,  when 
his  first  application  was  filed,  supplemented  with  that  ofc  his  patent 
of  1905.  Terry  interposed  what  is  described  ordinarily  as  the  helical 
method,  which  succeeded  in  producing  a  practical  and  merchantable 
machine,  no  doubt  extensively  adopted. 

The  substance  of  the  present  invention  rests,  according  to  Terry's 
brief,  at  page  27,  with  the  addition  of  the  helical  method  and  its  use 
in  a  single  wheel.  They  cover  invention,  and  were  successful ;  and 
the  allegations  of  infringement  have  been  satisfactorily  disposed  of 
by  the  District  Court. 

Other  incidental  topics  have  been  developed  in  the  process  of  litiga- 
tion, but  they  were  purely  incidental,  and  have  been  satisfactorily 
disposed  of  by  the  learned  judge  who  sat  in  the  District  Court,  and  need 
no  further  comments  from  us.  Indeed,  any  comments  we  might  make 
in  reference  thereto  would  be  so  incidental  and  technical  that  it  would 
be  better  for  us  to  allow  the  case  in  reference  thereto  to  stand  on  the 
opinion  of  the  District  Court. 

The  decree  of  the  District  Court  is  affirmed,  and  each  appellee  re- 
covers costs  ofi  appeal. 

ALDRICH,  District  Judge  (concurring).  I  concur  in  the  conclu- 
sions of  the  learned  judge,  as  set  forth  in  the  foregoing  opinion,  and 
while  I  shall  not  attempt  a  critical  analysis  of  all  the  patents  which  re- 
late to  the  steam  turbine  art  in  its  developing  and  advancing  stages, 
I  desire  to  state  briefly  some  of  the  reasons  which  lead  me  to  con- 
cur in  the  conclusions  reached  by  Judge  PUTNAM. 

It  is  sufficiently  pointed  out  both  by  Judge  Buffington  (International 
Co.  v.  Cramp  Co.,  211  Fed.  124,  127  C.  C.  A.  522),  and  by  Judge  Bing- 
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ham  in  his  opinion  below,  that  while  the  idea  is  very  old  that  steam 
could  be  used  as  a  propulsive  rotary  force  operating  upon  wheels,  it  is 
also  sufficiently  demonstrated  by  testimony  of  experts  and  judicial 
opinions,  as  well  as  by  the  arguments  of  counsel  in  this  case,  that  those 
investigating  and  dealing  with  the  steam  turbine  art  were  for  a  long 
time  searching  for  a  solution  of  the  problem  as  to  how  its  tremendous 
force  and  velocity  could  be  efficiently  controlled  in  practical  use  upon 
a  wheel. 

There  are  two  Terry  patents  in  the  record,  one  dated  October  13, 
1903,  and  the  other  July  4,  1905,  but  neither  the  question  of  the  va- 
lidity nor  any  question  of  the  infringement  of  the  second  patent  was 
considered  below,  and  the  bill  was  dismissed  as  to  that  patent  without 
prejudice,  and  there  was  no  appeal,  and  so  there  is  no  question  about 
that  patent  here. 

Judge  Buffington's  opinion  in  the  case,  to  which  reference  has  been 
made,  contains  a  very  comprehensive  and  an  exceedingly  illuminating 
presentation  of  the  whole  field  of  steam  turbine  art  down  to  and  in- 
cluding the  Curtis  device  of  1896.  His  analyses  and  his  theories  are 
strongly  approved  by  Judge  PUTNAM,  and  apparently  by  Judge 
Bingham  in  his  opinion  below.  It  is  quite  true,  as  stated  by  Judge 
PUTNAM,  that  after  his  explanation  of  the  steam  turbine  art.  Judge 
Buffington  was  chiefly  concerned  with  the  De  Laval,  the  Parsons,  and 
the  Curtis  devices,  with  the  result,  after  giving  Parsons  due  credit 
as  a  pioneer  in  his  particular  field,  that  his  device  was  dismissed  as 
not  having  any  substantial  bearing  upon  the  questions  involved  in  the 
Curtis  device,  and  this  was  because  the  Parsons  device  was  deemed  to 
concern  reaction  pressure  only,  and  therefore  of  a  different  type  from 
those  of  De  Laval  and  Curtis,  which  involved  the  steam  impulse  tur- 
bine type.  The  Parsons  device,  therefore,  being  of  a  substantially 
different  kind  from  the  one  now  in  question,  may  be  dismissed  from 
consideration  here. 

Now,  as  to  the  steam  impulse  pressure  type  of  turbines,  in  which 
field,  unquestionably,  the  De  Laval,  the  Curtis,  and  the  Terry  devices 
are. 

It  is  probably  quite  true,  as  said  by  Judge  PUTNAM,  that  De 
Laval's  sole  invention  was  in  making  the  steam  outlet  flaring  through 
adopting  an  expanding  nozzle.  It  is  certain,  at  least,  that  that  was 
the  substantial  feature  of  his  original  discovery. 

If  I  correctly  appreciate  the  opinion  of  Judge  Bingham,  it  is  con- 
structed upon  the  theory,  speaking  very  generally,  that  De  Laval  made 
a  discovery  which  amounted  to  invention ;  that  Curtis  improved  upon 
De  Laval,  and  that  Terry  improved  upon  both  through  further  ad- 
vancing the  art.  Judge  Buffington  speaks  of  the  De  Laval  discovery 
as  a  simple  one,  attended  with  results  of  a  phenomenal  character. 
Judge  Bingham,  apparently  adopting  such  appreciation  as  sound  and 
as  having  reference  to  something  which  advanced  the  art,  deals  with 
De  Laval's  original  patentable  discovery  as  one  which  greatly  increased 
velocity,  and  so  much  so  as  to  become  practically  excessive  unless  re- 
strained or  controlled,  and  with  De  Laval's  subsequent  means  for  re- 
ducing speed  as  accomplishing  that  result  at  the  expense  of  a  loss 
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of  power,  and  as  involving  certain  other  impracticabilities.  He  deals 
with  the  Curtis  device  as  an  improvement  reducing  speed,  and  con- 
serving energy  through  the  agencies  of  various  wheels  through  which 
the  energy  was  to  pass,  and  with  the  Terry  scheme  as  one  for  im- 
provements in  the  direction  of  simplicity  and  economy  in  construction, 
and  of  efficiency  in  use,  and  as  one  which  accomplished  such  results 
through  the  instrumentality  of  described  mechanism,  or  apparatus, 
arranged  within  or  upon  a  single  wheel. 

To  sustain  the  Terry  device  it  is  not  necessary  to  find  that  Terry 
was  the  first  to  employ  the  principle  of  helical  flow  in  the  steam  turbine 
art  That  principle  was  doubtless  employed  before  Terry,  but  not  in 
the  same  way,  with  the  same  apparatus,  and  with  the  same  effect. 
Manifestly,  Judge  Bingham's  opinion  does  not  proceed  at  all  upon 
the  idea  that  Terry  was  first  in  the  employment  of  that  principle,  but 
plainly  upon  the  tfieory  that  he  was  the  first  to  describe  means  for 
employing  that  principle  in  a  single  wheel  with  the  result  of  economy 
and  efficiency  not  before  obtkined,  and  with  the  result  of  practical 
success. 

Assuming,  as  all  apparently  do,  that  De  Laval  made  a  prime,  though 
simple  discovery,  if,  in  the  field  of  mystery,  as  to  steam  energy  and 
its  practical  control,  and  proper  conservation,  Terry  succeeded  in  dis- 
covering and  describing  practical  means  to  be  embodied  in  a  single- 
wheel  mechanism — ^means  adequate  for  conserving  and  using  the  high- 
ly forceiul  but  wasted  steam  energy  of  De  Laval — means  which  would 
make  it  practical  to  discard  the  expensive  and  cumbersome  compound- 
ing of  Curtis,  whereby  he  provided  for  the  use  of  several  wheels  for 
the  purposes  of  proper  control  and  conservation,  it  must  follow,  with- 
out much  insistence,  that  Terry  did  something  of  practical  utility,  and 
something  which  advanced  the  art. 

In  fact,  that  is  just  what  Terry  did  do.  He  reduced  speed  without 
any  substantial  loss  of  power ;  he  did  it  in  an  economical  way,  because 
he  provided  means  for  doing  it  through  the  instrumentality  of  one 
wheel,  rather  than  through  3ie  instrumentality  of  several  wheels  or 
severjil  chambers.  His  device  is  ofi  the  single  impulse,  helical  flow 
turbine  type.  He  says  in  his  specification  that  he  has  invented  certain 
new  and  useful  improvements  in  steam  turbines,  and  he  describes  his 
improvements  as  something  leading  to  simplicity,  economy  and  effi- 
ciency in  use. 

It  is  observed  by  Judge  Bingham  (222  Fed.  297,  307),  that  "the 
object  in  an  impulse  steam  turbine,  as  in  any  other  steam  engine,  is 
the  transformation  of  the  steam  into  mechanical  power  without  loss 
of  energy."  That  is  a  proposition  which  probably  no  one  would  ques- 
tion. It  is  followed  by  the  further  observation  that  this  was  accom- 
plished by  Terry  in  ^  field  where  prior  inventors,  in  endeavoring  to 
accomplish  the  same  purpose,  had  failed,  and  support  is  found  for 
this  reasoning  in  the  position  which  the  Terry  turbine  immediately 
took  in  the  commercial  world. 

Terry's  means  for  doing  the  things,  which  he  claimed,  were  fully 
and  carefully  considered  in  the  decision  below,  and  any  attempt  to 
enlarge  upon  Judge  Bingham's  analysis  of  the  particular  elements  o£ 
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the  Terry  device  would  seem  unnecessaiy.  Terry's  improvements  con- 
sist in  his  novel  arrangement  of  buckets  and  reversing  chambers  mouth 
to  mouth  in  one  whed,  his  novel  location  of  the  steam-admitting  noz- 
zle relatively  to  them,  and  the  novel  method  he  provided  for  escape 
of  the  "dead"  steam. 

In  stating  the  view  that  these  features  were  the  more  substantial 
ones,  it  is  not  intended  to  convey  the  idea  that  tfiey  were  the  only  ele- 
ments which  contributed  to  the  results  accomplished  by  Terry. 

The  Lilienthal  and  the  Wolke  devices  were  diflferentiated  from  the 
Terry  device  through  a  course  of  reasoning  in  the  court  below  which 
is  apparently  sound. 

The  foregoing  suggest  some  of  the  reasons  for  my  concurring  in 
Judge  PUTNAM'S  conclusion  upon, the  question  of  invention. 

The  court  below  found  infringement  of  claims  1  and  5  of  Terry's 
1903  patent,  and  noninfringement  of  claim  3.  These  results  were 
reached  upon  lines  of  reasoning  which  seem  to  be  acceptable  to  Judge 
PUTNAM,  and  seeing  no  reason  for  doubting  their  soundness,  I  con- 
cur in  Judge  PUTNAM'S  conclusions  in  respect  to  infringement 


(231  Fed.  lee) 
LOUISVILLE  TRUST  CO.  v.  VAN  KANNBL  REVOLVING  DOOR  00. 

(Olicuit  Ck>urt  of  Appeals,  Sixth  Circuit    March  7,  1916.) 

No.  2708. 

1.  Patents  ^s»d28 — ^Validity  and  In fbinoemknt— Revolving  Doob. 

The  Van  Kannel  patent,  No.  656,062,  for  a  revolving  door,  the  essen- 
tial feature  of  which  is  a  device  which  causes  the  wings  to  automatically 
collapse  when  subjected  to  abnormal  pressure,  was  not  anticipated,  and 
discloses  patentable  invention.  Claims  2  and  8  also  held  infringed,  and 
claim  7  not  infringed. 

2.  Patents  ^=s>328 — Vauditt  and  Infringement — ^Revolving  Doob. 

The  Van  Kannel  patent,  No.  836,843,  for  a  revolving  door,  claims  1 
and  2  held  void  for  lack  of  invention  over  the  prior  patent  to  the  same 
patentee,  No.  656,062,  and  claim  13,  if  valid,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

Suit  in  equity  by  the  Van  Kannel  Revolving  Door  Company  against 
the  Louisville  Trust  Company.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed  in  part. 

Helm  &  Helm,  of  Louisville,  Ky.,  for  appellant. 
Titian  W.  Johnson,  of  Washington,  D.  C,  (Trabue,  Doolan  &  Cox, 
of  Louisville,  Ky.,  of  counsel),  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  KIL- 
LITS,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Suit  for  infringement  of  patents  Nos. 
656,062  (1900)  and  836,843  (1906)  both  granted  to  Van  Kannel  for 
improvements  in  revolving  doors.  ^ 
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The  district  court  found  both  patents  valid  and  infringed,  and  en- 
tered the  usual  decree  for  injunction.  Defendant  being  admittedly  a 
good-faith  user,  plaintiff  waived  recovery  of  damages  and  profits,  and 
so  no  accounting  was  ordered.    Defendant  has  appealed. 

[1]  The  specification  of  the  1900  patent  states  that  it  relates  to 
"that  class  of  revolving  doors  which  have  a  series  of  radiating  wings 
rotating  in  a  casing."  The  stated  object  of  the  invention  is  to  "so 
construct  the  wings  and  casings  of  such  a  door  that  they  will  yield 
to  the  rush  of  a  panic-stricken  crowd,  the  end  members  of  the  casing 
swinging  outward  and  the  wings  of  the  door  all  being  pushed  to  the 
front,  so  as  to  provide  a  wide  and  unobstructed  passage  on  each  side 
of  the  center  of  the  door  structure."  To  accomplish  this  purpose  the 
wings  of  the  door  are  held  normally  in  radial  position  by  a  series  of 
spring-bolts  or  lugs,  carried  respectively  by  the  arms  of  a  "spider" 
attached  to  the  revolving  ceiling,  each  lug  engaging  the  upper  end  of 
one  of  the  wings.  The  wings  are  of  two  parts  (separated  by  a  longi- 
tudinal connection),  the  inner  part  being  hinged  to  a  central  standard, 
the  outer  part-  being  both-way-hinged  to  the  inner  part.  The  con- 
struction is  such  that  the  application  of  abnormal  pressure  to  the 
wings  causes  them  to  bend  or  buckle  at  the  line  of  hinged  connec- 
tion, their  consequent  shortening  automatically  releasing  the  lugs 
engaging  the  upper  ends  of  the  wings,  causing  them  to  collapse.  The 
claims  in  suit  are  Nos.  2,  7  and  8,  which  we  print  in  the  margin.* 
The  prominent  defenses  are  that  the  claims  are  invalid  for  want  of 
invention  in  view  of  the  prior  art,  and  that  defendant  does  not  in- 
fringe. 

Revolving  doors  were  not  new  at  the  time  of  Van  Kannel's  1900 
patent.  Indeed,  Van  Kannel  himself  had  in  1888  been  granted  a 
patent  (No.  387,571)  upon  a  revolving  door  having  a  series  of  radiat- 
ing wings  rotating  in  a  casing,  the  wings  fitting  snugly  therein  so  as 
to  exclude  at  all  times  wind,  rain,  snow  or  dust.  The  door  revolved 
in  but  one  direction,  and  was  in  fact  always  closed.  The  1888  pat- 
ent provided  for  so  hinging  one  or  more  of  the  wings  at  or  near  the 
central  post  as  to  permit  their  being  thrown  back  against  the  fixed 
wing,  thus  creating  an  opening  for  carrying  through  articles  longer 
than  the  normal  space  between  the  radiating  wings,  and  for  the  circu- 
lation of  air ;  but  it  contained  no  feature  by  which  the  wings  could  be 
automatically  collapsed  or  released  from  radial  position  in  case  of 

1  •*2.  The  combination  in  a  revolTlng  door,  of  a  Btmcture  mounted  so  as  to 
rotate  about  a  central  axis,  a  series  of  wings  mounted  so  as  to  swing  inde- 
pendently of  tbeir  Joint  rotating  movement,  about  said  axis,  and  self-releasing 
locking  devices,  whereby  said  wings  are  normally  retained  in  fixed  radial  re- 
lation to  said  central  axis. 

*«7,  Tlie  comMnation  in  a  revolving  door,  of  a  structure  mounted  so  as  to 
rotate  about  a  central  axis,  radiating  wings  each  mounted  so  as  to  swing  in- 
dependently of  their  joint  rotation  about  the  central  axis,  means  for  locking 
said  wings  to  the  rotating  structure,  and  means  whereby  lateral  pressure  ex- 
erted upon  the  inner  portion  of  either  wing  will  automatically  unlock  the  same. 

"8w  The  combination  in  a  revolving  door,  of  a  center  post,  with  radiating 
wings  normally  locked  to  said  center  post  but  mounted  so  that  they  will  be 
automatically  unlocked  therefrom,  and  swung  forwardly  to  project  side  by 
side  wben  pressure  is  exerted  upon  them  in  other  than  a  normal  direction." 
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great  pressure  from  opposite  directions,  as  might  happen  with  an 
excited  crowd.  According  to  the  1888  patent,  the  entire  door  struc- 
ture was  to  be  mounted  on  a  base  secured  to  the  doorway  by  "hooks, 
catches  or  other  fastenings,"  so  as  to  be  capable  of  being  moved  out 
of  the  way  to  permit  free  exit  when  "the  audience  or  congregation  is 
leaving  the  building" ;  and  as  an  added  and  specific  protection  against 
panic,  the  fastenings  referred  to  were  to  be  made  so  frail  as  to  "be 
readily  broken  or  torn  from  their  places"  in  case  of  a  sudden  rush 
from  the  inside,  thus  causing  the  entire  door-structure,  including 
casing,  to  be  thrown  out. 

Ife,  in  1897  (No.  596,029),  disclosed  a  modification  of  Van  Kannel's 
idea  to  the  extent  of  mounting  the  center  post  which  carried  the  wings 
so  that  the  entire  revolving  portion  could  be  unshipped  and  removed 
from  the  doorway,  in  the  event  of  a  panic.  These  two  inventions  com- 
prise the  prior  art  relating  to  the  panic  features  of  revolving  door 
structures.  Neither  involved  the  idea  of  automatically  collapsible 
wings.  Both  were  crude;  neither  of  them  was  practicable  or  valua- 
ble. Van  Kannel's  invention  of  1900  was  both  practicable  and  valuable, 
and  made  the  inventor  a  pioneer  as  respects  practicable  panic  features 
of  revolving  doors.  He  first  disclosed  the  broad  conception  of  mak- 
ing the  wings  automatically  collapsible,  without  otherwise  interfering 
with  the  door  structure. 

The  references  outside  the  revolving  door  art  have  little  bearing 
upon  the  question  of  invention  in  that  particular  art.  Emergency 
doors  (not  revolving)  belong  to  a  non-analogous  art,  and  the  other 
references  pertain  to  arts  unrelated  to  revolving  doors.  Van  Kan- 
nel's  patent  of  1900  discloses  a  valuable  invention,  which  has  been 
very  favorably  received  by  the  public.  We  have  no  doubt  that  it  in- 
volved patentable  invention.  The  same  conclusion  as  to  claims  2 
and  8  (as  well  as  other  claims  not  here  involved)  was  reached  by  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit.  Van  Kannel  Re- 
volving Door  Co.  V.  Revolving  Door  &  Fixture  Co.,  219  Fed.  741, 
135  C.  C.  A.  439. 

The  defense  that  this  patent  merely  amounts  to  a  double  patenting 
of  Van  KanneFs  invention  of  1888  is  sufficiently  disposed  of  by  what 
has  already  been  said.  We  see  no  merit  in  the  suggestion  of  double 
use. 

As  to  infringement :  Defendant's  structure  diflfers  from  the  structure 
of  the  Van  Kannel  patent,  so  far  as  here  material,  in  that  instead  of 
having  a  series  of  lugs  engaging  the  upper  ends  of  the  respective 
wings,  it  has  two  fixed  wings,  to  each  of  which  is  hinged  another  wing, 
each  connected  to  the  fixed  wing  by  a  brace  consisting  of  a  rigid  bar 
carrying  a  spring  whose  lip  fits  into  a  socket  attached  to  the  adjacent 
wing — ^the  giving  way  of  this  fastening  under  abnormal  pressure 
makes  the  wings  collapse. 

In  our  opinion,  defendant's  structure  infringes  claims  2  and  8  of 
the  1900  patent,  for  we  think  that,  in  view  of  the  breadth  of  Van  Kan- 
nel's  invention,  the  joined  inner  ends  of  the  two  fixed  wings  with  their 
bolts  connecting  with  the  floor  are  the  equivalent  of  the  central  axis 
of  claim  2  and  the  center  post  of  claim  8;  and  that  infringement  is 
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not  avoided  by  the  fact  that  defendant's  construction  is  such  that  all 
four  of  the  wings  cannot  be  projected  forwardly  so  as  to  extend 
parallel  with  each  other  in  the  same  direction.  It  is  enough  that  two 
of  the  wings  have  that  capacity  and  function.  Claim  7,  however,  pro- 
vides that  the  lateral  pressure  which  automatically  releases  the  lock- 
ing mechanism  is  to  be  exerted  "upon  the  inner  portion"  of  the  wing. 
Strictly  speaking,  defendant's  wings,  being  integral  (not  in  hinged 
section),  have  no  well-defined  "inner  portion"  as  distinguished  from 
the  outer  portion.  Taking  into  account  the  characteristic  feature  of 
plaintiff's  wings,  as  sectionally  hinged,  shown  by  the  language  of  the 
specification  and  certain  of  the  other  claims,  we  are  disposed  to  think 
claim  7  should  be  construed  as  relating  to  a  door  of  the  sectionally- 
hinged  type,  which  has  distinctively  an  "inner  portion"  and  an  "outer 
portion."  For  this  reason,  if  for  no  other,  we  do  not  feel  justified  in 
holdingclaim  7  infringed. 

[2]  The  1906  patent  in  suit  is  in  several  respects  an  improvement 
upon  the  1900  patent.  So  far,  however,  as  concerns  "panic"  features, 
it  differs  from  the  former  patent  in  dispensing  with  the  spider  and 
lugs  engaging  individually  the  tops  of  the  wings,  and  uses  merely  a 
fixture  attached  to  the  adjacent  sides  of  the  wings,  secured  by  fasten- 
ings so  constructed  as  normally  to  hold  the  wings  in  radial  position, 
but  when  subjected  to  abnormal  pressure  to  release  the  wings,  per- 
mitting them  to  collapse.  Claims  1,  2  and  13  are  involved.  We  print 
claims  1  and  13  in  the  margin.*  Claim  2  differs  from  claim  1  prin- 
cipally in  substituting  the  words  "and  ties  attached  to  the  adjacent 
sides  of  the  wings"  for  the  words  "and  fixtures  connecting  the  ad- 
jacent sides  of  the  wings,"  found  in  the  first  claim. 

We  are  unable  to  agree  with  the  contention  that  the  broad  claims 
1  and  2  cover  a  new  structure  or  new  mode  of  operation  in  a  patenta- 
ble sense.  On  the  other  hand,  we  agree  with  the  Court  of  Appeals 
for  the  Second  Circuit  (in  the  revolving  door  case  already  cited)  that 
claims  1  and  2  involve  merely  a  change  of  location  of  the  holding  de- 
vices, not  rising  to  the  dignity  of  invention.  We  think  it  cleaf  that 
the  substitution  of  a  self -releasing  locking  device  between  the  adjacent 
faces  of  the  wings,  for  devices  for  the  same  purpose  engaging  the  tops 
of  the  wings,  involves  merely  the  skill  of  the  mechanic  familiar  with 
the  revolving  door  art;  and  even  if  invention  could  be  found  (which 
we  do  not  intimate)  in  placing  the  locking  mechanism  in  the  longi- 
tudinal center  of  the  wings  where  the  pressure  comes,  it  is  enough  to 
say  that  the  claims  in  suit  cover  no  such  feature. 

Claim  13,  however,  limits  the  releasing  device  to  a  "strap  or  cprd 
fastened  upon  one  wing,  of  a  fastening  device  upon  the  adjacent  wing 

^  "1.  In  a  reTolvlng  door,  a  central  spindle,  a  series  of  wings  pivoted  there- 
to, and  fixtures  connecting  the  adjacent  sides  of  the  wings,  and  provided  with 
automatically-detachable  fastenings  adjusted  to  permit  the  automatic  col- 
lapsing of  the  wings  under  abnormal  pressure." 

"13.  In  a  revolving  door  having  collapsible  wings,  the  combination,  with  a 
strap  or  cord  fastened  upon  one  wing,  of  a  fastening  device  upon  the  adja- 
cent wing  arranged  and  operated  to  grasp  the  end  of  such  strap  detachably 
and  to  resist  the  normal  pressure  upon  the  wings,  and  adjusted  to  release  the 
strap  under  abnormal  pressure,  whereby  the  wings  are  automatically  collapsed 
under  such  pressure." 
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arranged  and  operated  to  grasp  the  end  of  such  strap  detachably," 
etc.  It  is  the  flexibility  of  this  "strap  or  cord"  which  alone  gives  to 
the  structure  of  the  1906  patent  a  feature  so  much  dwelt  upon  in  ar- 
gument, viz. :  That  the  release  of  one  tie  enables  the  renyiining  wings 
of  the  door  to  collapse  without  releasing  the  individual  ties  between 
them ;  in  other  words,  the  release  of  one  tie  practically  effects  a  direct 
and  immediate  collapse  of  all  the  wings.  This  condition  cannot  result 
from  the  use  of  defendant's  rigid  bar.  So  whether  or  not  we  agree 
with  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  that  claim 
13  discloses  only  a  combination  of  elements  which  would  be  evident 
to  an  ordinary  mechanic  (as  we  have  no  doubt  would  certainly  be  the 
case  unless  the  claim  is  limited  to  a  flexible  tie),  the  result  is  the  same 
here ;  for  defendant  does  not  have  the  flexible  tie  which  distinguishes 
that  claim,  and  so  does  not  infringe  it. 

The  decree  of  the  district  court  is  accordingly  affirmed  as  to  claims 
2  and  8  of  the  1900  patent,  and  reversed  as  to  the  1906  patent,  as  well 
as  to  claim  7  of  the  1900  patent;  and  the  record  is  remanded  to  the 
district  court  with  directions  to  enter  decree  in  accordance  with  the 
views  expressed  in  this  opinion. 

Appellant  will  recover  one-half  its  costs  of  this  court. 


(231  Fed.  170) 

TUBULAR  RIVET  &  STUD  CO.  v.  STANDARD  FINDING  CO.,  Inc 

(Circuit  Court  of  Appeals,  First  Circuit    February  29, 1916.) 

No.  1153. 

Patents  ^=»328— Validity— Designs— Invention. 

The  Bray  design  patent,  No.  39,201,  for  a  design  for  a  ladng  hook,  dif- 
fering from  the  prior  art  only  in  that  It  is  oval  In  shape,  held  void  for  lack 
of  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Tubular  Rivet  &  Stud  Company  against  the 
Standard  Finding  Company,  Inc.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

The  following  is  the  opinion  of  Dodge,  Circuit  Judge,  on  pleadings 
and  proofs: 

This  bill  charges  the  defendant  company  with  Infringing  design  patent  Na 
39,201,  issued  March  17,  1908,  to  Mellen  N.  Bray,  for  **a  new,  original  and 
ornamental  design  for  lacing  hooks.*'  Bray  assigned  the  patent  to  the  plain- 
tiff company  March  21,  1908,  which  now  owns  It  The  plaintiff  has  made  and 
sold  lacing  hooks  claimed  to  be  in  accordance  with  the  patent  since  1905, 
Bray's  application  havin<g  been  filed  August  10,  1904.  The  plaintiff's  sale  of 
such  hooks  has  been  considerable  and  has  Increased  year  by  year.  It  has 
sold  them  under  the  name  of  "Ovaloid,"  and  they  have  come  to  be  known 
by  that  name  in  the  trade.  They  have  largely  superseded  hooks  of  other 
shapes  In  the  market. 

It  Is  stipulated  that  the  defendant  company  have  made  and  sold  lacing 
hooks  of  a  form  represented  by  Exhibit  A  annexed  to  the  stipulation,  in 

e=s>For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  lodexct 
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Massachusetts,  and  within  six  years  before  this  bill  was  filed  on  January  15, 
1915 ;  said  hooks  being  imported  from  Germany. 

The  defendant  denies  the  Talidlty  of  the  patent,  and  also  relying  upon  the 
limitation  of  the  patented  design  which  It  asserts,  denies  infringement  even 
if  the  patent  be  valid. 

(1)  The  patentee's  specification  is  extremely  brief,  as  follows:  "Figures  1 
and  2  of  the  drawing  are  a  perspective  view  and  plan  view  respectively  of  a 
lacing  hook  embodying  my  design."  The  claim  Is:  **The  ornamental  design 
for  a  lacing  hook  as  shown." 

From  Fig.  1  it  appears  that  there  is  nothing  new,  original  or  ornamental 
about  the  lower  rivet  or  portion  of  the  lacing  hook  shown,  whereby  it  is 
held  in  position  on  the  shoe.  It  is  in  the  upper  or  hook  portion,  extending  up- 
wardly from  the  upper  edge  of  the  rivet  and  then  bent  over  to  form  the  hook 
under  which  the  lacing  is  to  be  clasped,  that  the  alleged  novelty,  originality 
and  ornamental  character  of  the  design  resides,  if  anywhere.  In  Fig.  2,  the 
plan  view,  the  upper  surface  of  this  hook  only  is  shown,  viewed  from  above. 
As  there  shown,  the  surface  is  a  regular  oval  in  outline. 

The  patent  has  no  drawing  disclosing  the  outline  of  the  hook  as  it  would 
appear  in  vertical  section.  There  are  a  few  shading  marks  both  in  the  ^per- 
spective view"  and  in  the  "plan  view" ;  but  these  are  not  enough  to  indicate 
clearly  that  any  portion  of  the  upper  surface  of  the  hook,  or  how  much,  if 
any,  is  intended  to  be  left  flat.  Specimens  of  these  "Ovaloid"  hooks,  intro- 
duced by  the  plaintiff  (Plaintiffs  Exhibit  2),  show  no  portion  of  their  upper 
surfaces  distinctly  flat,  and  the  evidence  shows  that  the  plaintiff  has  never 
made  hooks  having  such  distinctly  flat  portion.  The  defendant's  hooks  (Ex- 
hibit A)  have  none.  The  defendant  contends  that,  although  not  clearly  shown 
by  the  drawings,  such  flat  portion  is  an  essential  part  of  the  patented  design. 
This  contention  perhaps  And  some  support  in  the  Patent  Offlce  proceedings  on 
Bray's  application.  The  drawing  flrst  submitted  was  like  the  present  Fig.  1, 
except  that  he  fllled  in  the  entire  outline  of  the  head  with  a  uniform  black, 
thereby  conveying  even  less  definite  information  on  the  point  than  is  found  in 
Fig.  1.  The  amendment  he  first  offered  stated  that,  "as  shown  in  this  drawing, 
the  lacing  hook  is  provided  with  a  flat  oval-shaped  head,  the  upper  edges  of 
the  head  being  rounded,"  and  the  accompanying  letter,  dated  August  19,  1905, 
stated,  in  an  attempt  to  distinguish  the  design  from  prior  lacing  hooks  cited 
against  it,  that  *the  head  presents  a  flat  symmetrical  appearance."  These 
statements  were,  however,  withdrawn  or  abandoned  in  the  subsequent  pro- 
ceedings, wherein  nothing  more  is  said  about  the  head  being  flat 

It  does  not  seem  to  me  that  there  is  enough  in  all  this  to  limit  the  patentee 
to  a  head  having  part  of  its  upper  surface  distinctly  flat  The  plaintiff  says 
that  "the  important  point  as  contrasted  with  the  prior  art  is  ♦  ♦  ♦  the 
oval  shape,  with  corresponding  curvatures  at  the  front  and  rear  of  the  head," 
and  for  the  purposes  of  the  question  of  validity  this  construction  of  the 
design  will  be  adopted. 

The  evidence  shows  that  lacing  hooks  in  use  before  the  plaintiff  Introduced 
its  "Ovaloid"  hooks  differed  In  design  from  the  latter  only  In  the  fact  that 
their  outline,  supposing  It  shown  in  a  "plan  view"  like  Fig.  2  of  the  patent, 
was  not  an  oval.  The  plaintiff  Itself  had  previously  been  making  hooks  whose 
outline,  shown  as  above,  would  have  been  round;  and  this  seems  ta  have 
been  the  shape  generally  used.  The  plaintiff  had  also  been  making  what  Is 
called  "Agatlne"  hooks,  which,  instead  of  being  round,  were  oval  except  that 
the  oval  was  Incomplete  at  one  end ;  where  the  outline  had  an  Inward  curve 
across  the  longer  axis  of  the  oval,  Instead  of  completing  the  oval  at  that  end 
to  correspond  with  the  other  end. 

That  there  had  been  any  adoption  of  the  plaintiffs  oval  shape  as  above  for 
lacing  hooks  prior  to  the  application  for  the  patent  does  not  seem  to  me  sufli- 
dently  proved.  The  defendant  has  introduced  a  number  of  prior  patents  for 
Improvements  in  lacing  hooks,  but  none  of  them  are  design  patents;  all, 
therefore,  relate  to  utility  and  not  to  appearance;  none,  therefore,  could 
amount  to  an  anticipation  of  the  patent ;  nor  do  I  flnd  sufficient  Indications  in 
any  of  them  that  the  adoption  of  an  oval  shape  was  contemplated  by  the 
patentee^    The  defendant  relies  principally  on  No.  419,982,  Issued  January  21, 
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1800,  to  F.  R.  Welton,  for  'improvements  in  lacing  liooks  and  method  of  mak- 
ing the  same,**  and  undertakes  to  show  by  a  drawing  said  to  correspond  ac- 
curately with  the  representation  of  the  "Welton**  hook  in  the  drawings  of  his 
patent  that  it  would  have  an  oval  outline  substantially  as  shown  by  the 
drawings  of  the  design  patent  Welton's  specification  states  that  his  object  is 
to  produce  a  hook  from  a  sheet-metal  shell  having  double  walls  throughout, 
"the  shape  of  said  hook  being  substantially  the  same  as  that  of  the  hooks  now 
generally  in  use,*'  etc.  It  is  not  clear  to  me  from  Welton*s  drawings  that  he 
had  an  oval  as  distinguished  from  a  round  shape  in  mind,  or  that  his  hook. 
must  necessarily  have  been  of  the  oval  shape.  Whether  or  not  any  lacing 
hooks  made  under  his  patent  were  ever  made,  sold  or  used,  does  not  appear. 
Patent  No.  303,601,  issued  August  12, 1884,  to  Victoria  A.  Burr,  for  an  improve- 
ment in  glove  fasteners,  has  drawings  representing  the  wrist  of  a  glove  **with 
the  fastening  now  in  use.'*  The  metallic  hooks  therein  represented  are  dis- 
tinctly oval  in  outline,  but  neither  this  patent  nor  Welton's  can  be  regarded 
as  sufficient  proof  that  lacing  hooks  like  those  here  in  question,  of  the  oval 
shape,  were  known  and  used  at  their  respective  dates,  and  there  is  no  other 
proof  to  that  effect. 

Besides  superseding  hooks  of  the  shapes  previously  prevailing,  there  is 
evidence  that  the  "Ovaloid**  hooks  have  held  the  market  against  attempts  to 
Introduce  hooks  of  still  other  shapes  subsequently  contrived  in  competition 
with  them;  such  as  squares  with  beveled  comers  or  octagons.  Customers 
have  continued  to  "prefer  the  looks**  of  the  "Ovaloids."  If  in  view  of  this 
evidence  the  patented  design  may  be  called  "ornamental"  within  the  meaning 
of  Rev.  St.  i  4929.  as  amended  in  1902  (32  Stats.  193,  c.  783  [Comp.  St  1913, 
f  9475]),  the  question  still  remains  whether  it  can  be  called  "new  and  original" 
in  the  statutory  sense.  It  is  not  contended  that  lacing  hooks,  affecting  as  they 
do  the  appearance  of  articles  of  personal  wear,  are  things  incapable  of  being 
made  the  subject  of  a  design  patent  See  Foster,  etc.,  Co.  v.  Tilden-Thurber 
Co.,  200  Fed.  54,  56,  118  C.  C.  A.  282.  The  oval  shape  is.  of  course,  too  simple 
and  familiar  a  modification  of  the  circular  shape  to  permit  anybody  now  to 
claim  that  it  is  "new  and  original"  with  him,  considered  by  itself.  It  can  be 
called  "new  and  original'*  with  Bray,  at  the  utmost  only  in  the  sense  that 
no  one  had  applied  it  to  lacing  hooks  before  him.  With  regard  to  design 
patents,  the  Supreme  Court  has  said  in  Smith  v.  Whitman,  etc.,  Co.,  148  U. 
S.  674.  679,  13  Sup.  Ct.  768,  770  (37  L.  Ed.  606): 

"The  exercise  of  the  inventive  or  originative  faculty  is  required,  and  a  per- 
son cannot  be  permitted  to  select  an  existing  form  and  simply  put  It  to  a  new 
use  any  more  than  he  can  be  permitted  to  take  a  patent  for  the  mere  double 
use  of  a  machine.  If,  however,  the  selection  and  adaptation  of  an  existing 
form  is  more  than  the  exercise  of  the  imitative  faculty  and  the  result  is  in 
effect  a  new  creation,  the  design  may  be  patentable." 

I  am.  therefore,  required  to  find,  In  order  to  sustain  the  patent  that  in 
adopting  the  oval  shape  or  outline  for  a  lacing  hook  instead  of  the  circular 
shape  previously  in  use,  or  in  adopting  a  completely  oval  shape  or  outline  in 
place  of  a  shape  or  outline  oval  only  In  part  (as  in  the  "Agatine**  hooks),  more 
than  the  imitative  faculty  was  exercised.  Inventive  thought  was  displayed,  and 
the  result  was  in  effect  a  new  creation.  I  am  unable  to  believe  that  such  a  find- 
ing can  justly  be  made.  It  certainly  cannot  be  said  that  there  was  anything 
new  or  original  In  Bray's  plain  oval,  regarded  by  Itself,  as  a  design.  The 
shape  selected  was  altogether  too  obvious  and  too  long  familiar  as  applied  to 
other  articles  of  manufacture.  The  unpatented  "Agatine"  shape  might  with 
much  more  reason,  as  it  seems  to  me,  have  been  called  "new  and  original" 
from  this  point  of  view.  Bray's  resort  to  the  oval  shape  was  therefore  only 
a  resort  to  a  resource  which  was  common  property  and  incapable  of  being 
monopolized.  I  find  no  reason  whatever  for  believing  that  his  adaptation  of 
the  oval  shape  to  the  head  of  a  lacing  hook  involved  anything  beyond  the 
most  ordinary  mechanical  skill,  such  as  had  already  produced  the  round  and 
the  "Agatine"  hooks.  A  design  patent  of  which  all  this  is  true  cannot  be  sus- 
tained. In  Phoenix  Knitting  Works  v.  Hygenic,  etc.,  Co.,  IM  Fed.  696,  699, 
700,  703,  115  C.  C.  A.  118,  the  court  found  no  invention  suflicient  to  support  a 
design  patent  in  the  adaptation  of  an  old  ornamental  weaving  pattern  for  a 
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neck  scarf  whose  configuration  differed  from  any  wherein  the  same  pattern 
had  before  been  used.  In  Baker,  etc.,  Co.  v.  N.  B.  Cass  Co.,  220  Fed.  918,  136 
C.  C.  A.  484,  the  court  found  no  invention  sufficient  to  support  a  design  pattern 
in  the  adaptation  of  block  letters  of  old  ornamental  design  to  a  set  of  character 
blocks  for  children. 

The  Patent  Office  proceedings  upon  Bray's  application  show  that  a  patent 
was  granted  for  his  design  only  with  extreme  reluctance.  His  application  as 
originally  made  was  rejected,  and  four  other  rejections  followed  as  many 
amendments.  Its  final  allowance  appears  to  have  been  procured  by  urging 
the  favor  with  which  the  design  had  met  in  the  trade,  and  the  extent  to  which 
it  had  displaced  lacing  hooks  of  earlier  shapes.  To  this  commercial  success, 
as  shown  at  the  present  hearing,  reference  has  already  been  made.  It  might 
well  be  sufficient  under  some  circumstances  to  resolve  doubt  as  to  the  exist- 
ence of  patentable  invention  in  the  patentee's  favor,  but  I  am  unable  to  re- 
gard it  as  sufficient  for  that  purpose  in  the  present  instance.  There  was  simi- 
lar proof  of  marked  conunerdal  success  in  the  case  last  above  cited.  The 
public  fancy  may  often  be  caught  by  something  requiring  only  ordinary  skill 
to  devise.  The  evidence  before  me  indicates,  moreover,  that  the  plaintiff  com- 
pany makes  and  leases  machines  for  setting  lacing  hooks,  that  these  are  adapt- 
ed to  set  its  "Ovaloid"  hooks  only,  and  that  these  macdiines  have  been  far  su- 
perior in  productive  capacity  to  those  available  for  setting  hooks  of  the  other 
shapes. 

2.  The  defendant's  hooks  (Exhibit  A)  do  not  differ  in  shape  from  the  hook 
shown  in  the  patent,  and  if  the  patent,  taken  as  above  without  the  limitation 
contended  for  by  the  defendant,  is  valid,  they  imdodbtedly  in&inge.  Being 
unable,  however,  for  the  above  reasons,  to  sustain  the  patent,  I  must  dismiss 
the  bill ;   and  there  may  be  a  decree  accordingly. 

William  K.  Richardson,  of  Boston,  Mass.  (Harrison  F.  hytmn,  of 
Boston,  Mass.,  on  the  brief),  for  appellant. 
Abraham  K.  Cohen,  of  Boston,  Mass.,  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

PUTNAM,  Circuit  Judge.  This  case  arises  under  a  patent  for  an 
ornamental  design,  issued  to  Mellen  N.  Bray,  No.  39,201,  on  March 
27,  1908.  The  patent  is  very  brief,  but  as  far  as  that  is  concerned, 
it  is  sufficient.  It  is  said  to  be  for  a  new,  original  and  ornamental 
design  for  lacing  hooks.  The  claim  is  given  as  follows :  "The  orna- 
mental design  for  lacing  hooks,  as  shown."  Aside  from  the  drawings 
showing  the  lacing  hook  with  an  oval  head,  there  is  no  intimation 
given  of  the  originality  or  the  ornamental  features  of  the  lacing  hook. 

The  learned  judge  of  the  District  Court  before  whom  the  case  was 
tried  gave  a  careful  opinion  covering  the  state  of  the  particular  art 
in  question,  including  a  description  of  the  lacing  hook  covered  by 
the  plaintiflF's  design.  So  far  as  we  can  see,  the  plaintiflF's  design  con- 
tained nothing  new  except  a  slight  change  in  the  shape  of  the  neck 
of  the  hook  and  the  substitution  of  an  oval  head  in  the  place  of  the 
usual  circular  head,  which  is  so  common  in  men's,  women's  and  chil- 
dren's shoes,  and  while  these  ideas  have  a  considerable  measure  of 
novelty,  we  do  not  think  that  they  involved  such  a  full  measure  of 
novelty  as  to  amount  to  invention.  As  the  result  of  the  investigation 
by  the  District  Court,  the  bill  was  dismissed,  with  costs,  and  there 
can  be  no  possible  doubt  that  the  conclusions  reached  by  that  court 
should  be  affirmed. 
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The  appellant  relies  particularly  on  the  opinion  of  this  court  in  Fos- 
ter V.  Tilden-Thurber  Co.,  decided  on  November  13,  1912,  200  Fed. 
54,  118  C.  C.  A.  282,  which  was  for  a  design  for  a  clothes  brush;  but 
it  is  possible  to  see  that  the  patentability  of  this  clothes  brush  might 
have  been  sustained,  where  the  patent  now  before  us  should  not  be 
accepted,  particularly  in  view  of  the  fact  that  in  the  clothes  brush 
case  the  respondent  relied  especially  upon  the  general  propositions 
that  the  configuration  of  the  clothes  brush  constituted  a  proper  sub- 
ject for  a  design  patent,  and  that  the  patented  design  was  not  antici- 
pated. However,  there  is  as  much  reason  for  holding  that  the  case 
decided  was  improperly  decided  as  there  is  for  making  it  a  precedent 
for  an  indefinite  number  of  judgments  in  favor  of  other  patents.  Ev- 
ery patent  of  this  character  must  depend  upon  its  own  merits. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs  of  ap- 
peal for  the  appellee. 
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<^1  Fed.  369) 

RUTAN,  Internal  Revenue  Collector,  v.  JOHNSON  &  JOHNSON. 

HEROLD,  Internal  Revenue  Collector,  v.  SAME. 

(Circuit  Court  of  Appeals,  Third  Circuit    March  16,  1916.) 

Noa  2034-2045. 

1.  COXTBTS    ^=5>406(1) — ClBCXTIT    COUBT    OF    APPEALS— Rx VIS W — QUESTIONS    OF 

Fact. 

In  actions  at  law,  referred  to  a  special  master  by  stipulation  of  the 
parties,  and  heard  before  the  District  Judge  on  exceptions  to  the  master's 
report,  the  Circuit  Court  of  Appeals  could  not  weigh  the  evidence,  or  re- 
verse findings  of  fact  by  the  trial  Judge  supported  by  submisslble  evi- 
dence, as  his  findings  upon  disputed  facts  were  like  the  verdict  of  a  jury 
and  similarly  conclusive. 

[Ed.  Note.— Fbr  other  cases,  see  Courts,  Cent  Dig.  §  1103;  Dec  Dig. 
<&=»406(1) ;   Appeal  and  Error,  Cent  Dig.  §|  3385.  3387,  3389,  3392.] 

2.  Intebnal  Revenue  ^=:»38 — Stamp  Tax — Recovebt — Questions  of  Law  ob 

Fact. 

In  actions  to  recover  amounts  paid  for  revenue  stamps  affixed  to  manu- 
factured articles  claimed  by  collectors  of  internal  revenue  to  be  subject 
to  a  stamp  tax,  the  question  whether  the  stamps  were  bought  and  affixed 
under  duress  and  constraint  was  a  question  of  fact 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §S  83,  84 ; 
Dec.  Dig.  €=>3a] 

3.  Intebnal  Revenue  ^s938 — Stamp  Tax — ^Recovebt — Questions  of  Law  ob 

Fact. 

In  such  actions,  it  was  a  question  of  fact  what  matters  were  presented 
and  determined  in  similar  actions  previously  brought  and  tried,  and  how 
far  the  same  matters  were  again  presented  in  the  subsequent  actions. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  SS  83,  84 ; 
Dec.  Dig.  «=»38.] 

4.  Judgment  ^=»714(3)f— Conclusiveness — ^Mattebs  Concluded. 

Where  plaintiff  brought  18  actions  to  recover  money  paid  during  differ- 
ent periods  for  revenue  stamps  affixed  to  certain  manufactured  articles, 
and  2  of  the  acticms  were  tried  and  determined  In  plaintifTs  favor,  and 
the  statutory  time  for  appealing  from  the  judgments  had  expired,  the 
judgments  estopped  the  government  from  re-examining  the  same,  or  es- 
sentially the  same,  questions  upon  the  trial  of  the  other  actions. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {  1240 ;  Dec.  Dig. 
«=>714(3).] 

6.  Intebnal  Revenue  ^s»20 — Stamp  Tax — ^Dbuqs — "CoMPouNDnfo" — "Com- 
pounded." 

War  Revenue  Act  June  13,  1898,  c.  448,  S  20,  30  Stat.  456,  provides,  rela- 
tive to  the  stamp  tax  imposed  on  medicinal  proprietary  articles  and  prep- 
arations, that  no  tax  shall  be  Imposed  upon  unoon^)ounded  medicinal 
drugs  or  chemicals,  but  that  the  tax  shall  apply  to  all  medicinal  articles 
compounded  by  any  formula,  published  or  unpublished,  and  put  up  in 
style  or  manner  similar  to  that  of  patent,  trade-mark,  or  proprietary 
medicines,  etc.  Held^  that  powders  or  tablets  derived  from  the  juice  of 
the  papaw,  without  adding  anything  effective,  but  simply  taking  some- 
thing away,  was  not  "compounded,"  as  what  was  left  was  combined  by 
nature,  and  "compounding**  is  only  possible  when  two  or  more  substances 

C=9For  other  casea  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digeeta  A  Indexes 
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previously  separate  are  put  together  by  human  agency  to  form  some  kind 
of  union. 

[Ed.  Note. — Tor  other  casee^  see  Internal  Revenue,  Cfent  Dig.  §  45 ;  Dec 
Dig.  «=»20. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Compound.] 

6.  Appeal  and  Erbob  ^=>1010(1) — ^Review — Qxtestions  of  Fact. 

The  trial  judge's  findings  on  pure  matters  of  f&ct,  or  mixed  matters  of 
law  and  fact,  are  alike  conclusive,  when  supported  by  submisedble  evi- 
dence. 

[Ed.  Note. — ^F6r  other  case%  see  i4)peal  and  Error,  Oent  Dig.  H  3979- 
3981;   Dec  Dig.  «=»1010(1).] 

7.  Reference  ^=>100(6) — ^Master's  Report — ^Hearing  on  Exceptions. 

Actions  to  recover  back  amounts  paid  for  revenue  stamps  affixed  to 
manufactured  articles  were,  after  plaintifTs  claims  had  been  sustained  in 
several  particulars,  referred  to  a  special  master,  or  referee,  to  ascertain 
the  amounts  due  pursuant  to  a  stipulation  by  the  parties.  Defendants 
objected  to  parts  of  the  evidence,  and,  after  the  master  filed  his  rQ)ort, 
filed  exceptions^  and  they  were  argued  before  the  District  Judge.  Held, 
that  the  evidence  should  be  regarded  as  if  taken  before  the  District  Judge 
himself,  and  on  the  argument  of  the  exceptions  the  situation  was  precise- 
ly as  if  the  trial  was  still  going  on  In  open  court,  and  as  If  the  evidence 
considered  by  the  master  were  then  being  offered  for  the  first  time  before 
the  judge. 

[Ed.  Note. — For  other  cases,  see  Reference,  Gent.  Dig.  |S  164-167;  Dec 
Dig.  <e=»100(6).] 

8.  Appeal  and  Error  «=»266(2)  — Reservation  of  Grounds  of  Review — ^Ex- 

ceptions. 

In  an  action  referred  to  a  special  master  pursuant  to  a  stipulation,  in 
which  defendants  objected  to  evidence  and  filed  exceptions  to  the  master's 
report,  the  court's  order  confirming  the  report  in  effect  overruled  the  ob- 
jections, and  where  no  exception  was  taken  to  this  ruling,  or  to  the  entry 
of  Judgment,  the  correctness  of  the  ruling  was  not  before  the  Circuit 
Court  of  Appeals. 

[Eel.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  {I  1555- 
1568,  1561;  Dec.  Dig.  <3=>266(2).] 

9.  Internal  Revenue  ^=>20 — Stamp  Tax — ^Drugs. 

War  Revenue  Act  June  13,  1898,  schedule  B,  Imposed  a  stamp  tax  oa 
medicinal  preparations,  or  compositions  made  and  sold,  wherein  the  per- 
son making  or  preparing  them  has  or  claims  to  have  any  private  formula 
or  secret  or  occult  art  for  making  or  preparing  them,  or  any  exclusive  right 
or  title  to  the  making  or  preparing  thereof,  or  which  are  prepared  or* 
vended  under  any  patent  or  trade-mark,  or  which,  if  prepared  by  any 
formula,  are  held  out  and  recommended  to  the  public  as  proprietary  medi- 
cines, or  medicinal  proprietary  articles  or  preparations,  or  as  remedies  or 
specifics  for  any  disease.  Section  20  provides  that  the  tax  shall  apply  to 
all  medicinal  articles  compounded  by  any  formula,  or  put  up  In  style  or 
manner  similar  to  that  of  patent,  trade-mark,  or  proprietary  medicines, 
or  advertised  as  remedies  or  specifics  for  any  ailment,  or  as  having  any 
special  claim  to  merit,  or  any  peculiar  advantage  in  mode  of  preparation, 
quality,  use,  or  effect.  Held,  that  the  act  did  not  tax  all  medicinal  arti- 
cles, but  merely  those  that  were  noncompetitive,  such  as  are  Intended  for 
selfmedication,  and  are  accompanied  with  puffing  Inducements  and  imre- 
11a ble  statements  about  diseases,  symptoms,  etc. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Gent  Dig.  f  45; 
Dec.  Dig.  <g=»20.] 

^=»F0T  other  casee  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thomas  G.  Haight,  Judge. 

Five  actions  by  Johnson  &  Johnson,  a  corporation,  against  William 
D.  Rutan,  Collector  of  Internal  Revenue,  and  eleven  actions  by  the 
same  plaintiff  against  Herman  C.  H.  Herold,  Collector  of  Internal 
Revenue.  Judgments  for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

John  A.  Hartpence,  Sp.  Asst.  U.  S.  Atty.,  of  Jersey  City,  N.  J.,  for 
plaintiffs  in  error. 
Archibald  Cox,  of  New  York  City,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  1900  and  1901,  the  plaintiff  cor- 
poration, Johnson  &  Johnson,  brought  18  suits  in  the  Supreme  Court 
of  New  Jersey  to  recover  money  paid  during  separate  periods  for 
stamps  affixed  to  certain  manufactured  articles  that  had  been  taxed 
under  the  War  Revenue  Act  of  June  13,  1898.  Of  these  suits  6  were 
against  William  D.  Rutan  as  collector  of  internal  revenue,  and  12  were 
against  his  successor,  Herman  C.  H.  Herold.  The  controversy  called 
in  question  the  treasury's  construction  of  certain  language  in  section 
20  and  in  schedule  B.  The  articles  in  dispute  are  (1)  medicinal  plas- 
ters, of  which  we  may  take  belladonna  plasters  as  the  type ;  (2)  papoid 
powders  and  tablets;   and  (3)  com  and  bunion  plasters. 

Section  20  provides  as  follows : 

**That  ♦  ♦  ♦  any  person,"  etc.,  **that  shall  make,  prepare  and  sell,"  etc., 
**dmg8,  medicines,  preparations,  compositions,  articles,  or  things,  including 
perfumery  and  cosmetics,  upon  which  a  tax  is  imposed  by  this  act,  as  provid- 
ed for  in  schedule  B,  without  affixing  thereto  an  adhesive  stamp,  ♦  ♦  ♦ 
shall  be  guilty  of  a  misdemeanor:  ♦  ♦  ♦  Provided,  that  no  ♦  ♦  ♦  tax 
shall  be  imposed  upon  any  unoompounded  medicinal  drug  or  chemical,  nor 
upon  any  medicine  *  *  *  mixed  or  compounded  for  any  person  according 
to  the  •  ♦  ♦  prescription  of  any  practicing  physician,  ♦  ♦  ♦  or  which 
may  be  put  up  •  •  ♦  for  said  person  by  a  druggist  •  •  •  selling  at 
retail  only. 

"The  ♦  •  •  tax  provided  for  in  schedule  B  ♦  ♦  ♦  shall  apply  to  all 
medicinal  articles  compounded  by  any  formula,  published  or  unpublished, 
which  are  put  up  in  style  or  manner  similar  to  that  of  patent,  trade-mark,  or 
proprietary  medicine  in  general,  or  which  are  advertised  on  the  package  or 
otherwise  as  remedies  or  as  specifics  for  any  adlment,  or  as  having  any  spe- 
cial claim  to  merit,  or  to  any  peculiar  advantage  in  mode  of  preparation^  qual- 
ity, use,  or  effect." 

Schedule  B  is  as  follows: 

**Medicinal  proprietary  articles  and  preparations:  •  •  •  Upon  every 
packet  •  *  •  containing  any  pills,  powders,  tinctures,  troches  or  lozenges, 
syrups,  cordials,  bitters,  anodynes,  tonics,  plasters,  liniments,  salves,  oint- 
ments, pastes,  drops,  waters  (except  natural  spring  waters  and  carbonated 
natural  spring  waters),  essences,  spirits,  oils,  and  all  medicinal  preparations 
or  compositions  whatsoever,  made  and  sold,  or  removed  for  sale,  hy  any  per- 
son or  persons  whatever,  wherein  the  person  making  or  preparing  the  same  has 
or  claims  to  have  any  private  formula,  secret,  or  occult  art  for  the  making  or 
preparing  the  same,  or  has  or  claims  to  have  any  ewclusive  right  or  title  to  the 
making  or  preparing  the  same,  or  which  are  prepared,  uttered,  vended,  or  ex- 
posed for  sale  under  any  letters  patent,  or  trade  mark,  or  which,  if  prepared 
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hy  any  formula,  published  or  unpuUished,  are  held  out  or  recommended  to  the 
public  by  the  makers,  venders,  or  proprietors  thereof  as  proprietary  medicines^ 
or  medicinal  proprietary  articles  or  preparations,  or  as  remedies  or  specifics 
for  any  disease,    •    •    ♦    whatever  affecting  the  human   •    ♦    •    body" 

Under  the  New  Jersey  practice,  several  defenses  were  specified, 
in  substance  as  follows : 

(1)  That  the  money  sued  for  was  paid  voluntarily,  and  was  not 
collected  by  force  or  duress  or  under  threat  of  distraint ;  on  the  con- 
trary, the  taxes  were  lawfully  assessed  and  collected. 

(2)  That  all  the  packages  stamped  contained  medicinal  proprietary 
articles  or  preparations,  compounded  according  to  formulas  published 
or  unpublished,  and  were  put  up  in  a  style  or  manner  similar  to  the 
style  or  manner  used  by  patent,  or  trade-mark,  or  proprietary  medi- 
cines in  general. 

(3)  That  these  articles  or  preparations,  thus  compounded,  were  ad- 
vertised on  the  packages  or  otherwise  as  remedies  or  specifics  for  some 
ailment,  or  as  having  special  claim  to  merit,  or  as  having  peculiar  ad- 
vantages in  mode  of  preparation,  quality,  use,  or  effect. 

(4)  That  the  plaintiff  claimed  to  have  private  formulas,  or  a  secret 
or  occult  art,  for  making  or  preparing  the  articles,  or  to  have  the  ex- 
clusive right  or  title  to  the  making  or  preparing  of  the  same. 

(5)  That  the  articles  were  prepared,  uttered,  vended,  or  exposed 
for  sale,  under  letters  patent  or  trade-marks,  or  were  held  out  or 
recommended  to  the  public  by  the  makers,  venders,  or  proprietors,  as 
proprietary  medicines,  or  as  medicinal  proprietary  articles  or  prepara- 
tions, or  were  held  out  as  remedies  or  specifics  for  some  disease 
affecting  the  human  or  animal  body. 

(6)  That  the  articles  were  compounded  drugs  or  chemicals,  or 
medicinal  articles  compounded. 

(7)  That  the  articles  were  made  by  mixing  one  or  more  medicinal 
drugs  with  a  base  that  had  either  no  medicinal  effect  or  none  that  was 
designed  or  important,  and  were  so  mixed  according  to  a  private 
formula,  although  they  were  not  held  out  as  proprietary,  such  articles 
being  advertised  as  having  some  special  claim  to  merit,  or  as  remedies 
or  specifics  for  some  ailment. 

(8)  That  the  articles,  or  their  wrappings,  boxes,  or  packages,  bear 
the  plaintiff's  trade-mark,  and  a  special  style  of  display,  consisting  of 
markings  and  legends  adopted  by  plaintiff  in  selling  its  goods. 

The  suits  were  removed  from  the  state  court  to  the  federal  court, 
and  by  consent  were  tried  without  a  jury.  Two  of  them  were  heard 
by  Judge  Archbald  (specially  assigned),  and  were  decided  in  favor  of 
the  plaintiff.  Johnson  v.  Rutan  (C.  C.)  122  Fed.  993;  Johnson  v. 
Herold  (C.  C.)  123  Fed.  409.  Writs  of  error  to  this  court  were  sued 
out,  but  were  dismissed,  because  the  statutory  time  for  appeal  had 
passed  (Rutan  v.  Johnson,  130  Fed.  109,  64  C.  C.  A.  443) ;  the  force 
of  the  judgments  below  being  therefore  undisturbed.  Afterwards  the 
remaining  16  cases  were  tried  before  the  late  Judge  Cross,  who  sus- 
tained the  plaintiff's  claims  in  several  particulars.  Johnson  v.  Herold 
(C.  C.)  161  Fed.  593.  Pursuant  to  a  stipulation  by  the  parties,  the 
cases  were  then  sent  to  a  special  master,  or  referee,  to  ascertain  the 
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amounts  due.  Exceptions  to  his  report  were  dismissed  by  Judge 
Haight  (whose  hitherto  unpublished  opinion  appears  on  a  subsequent 
page),  and  judgrtients  were  finally  entered  for  the  sums  determined 
by  the  master. 

[1]  Since  all  the  cases  can  be  disposed  of  by  deciding  three  or  four 
questions,  we  need  not  take  up  each  writ  separately.  At  the  outset, 
we  are  confronted  by  the  question:  What  matters  are  now  subject 
to  review  in  this  court?  Certainly  we  can  reverse  no  finding  of  fact  by 
the  trial  judge,  if  the  finding  was  supported  by  submissible  evidence. 
It  is  not  within  our  province  to  weigh  the  evidence;  his  findings  are 
like  the  verdict  of  a  jury  upon  disputed  facts,  and  are  similarly  con- 
clusive in  a  court  of  appeal.  Fidelity  Co.  v.  Commissioners  (C.  C.  A. 
8th)  145  Fed.  150,  76  C.  C.  A.  114;  Oil  Co.  v.  Holcomb  (C.  C.  A.  8th) 
212  Fed.  129,  138  C.  C.  A.  642;  Nashville  Railway  v.  Bamum  (C. 
C.  A.  2d)  212  Fed.  637,  129  C.  C.  A.  170;  Philadelphia  Casualty  Co. 
V.  Fechheimer  (C.  C.  A.  6th)  220  Fed.  401,  136  C.  C.  A.  25;  Wear 
V.  Imperial  Co.  (C.  C.  A.  6th)  224  Fed.  63,  139  C.  C.  A.  622;  Lupton's 
Sons  V.  Automobile  Club,  225  U.  S.  489,  32  Sup.  Ct.  711,  56  L.  Ed. 
1177,  Ann.  Cas.  1914A,  699;  United  States  v.  Fidelity  Co.,  236  U.  S. 
527,  35  Sup.  Ct.  298,  59  L.  Ed.  696.  And,  as  the  assignments  of 
error  do  not  attack  any  ruling  by  the  District  Judge  during  the  trial, 
no  question  concerning  the  correctness  of  that  proceeding  is  presented 
on  these  writs.  So  far  therefore,  as  the  findings  of  Judge  Cross  are 
upon  questions  of  fact,  they  cannot  now  be  successfully  assailed,  and  a 
reference  to  his  opinion  (161  Fed.  593)  will  enable  us  to  determine 
what  questions  (if  any)  may  still  be  raised  by  the  government. 

[2]  In  the  first  place,  it  is  undoubtedly  a  question  of  fact  whether 
the  stamps  were  bought  and  afiixed  under  duress  and  constraint,  and 
upon  this  point  the  third  finding  is  explicit: 

•*That  between  the  1st  day  of  July,  1898,  and  the  Ist  day  of  July,  1901,  the 
plaintiff  purchased  large  quantities  of  internal  revenue  8tan^)s  from  the  said 
defendants — purchases  made  between  July  1,  1898,  and  March  1,  1899,  being 
made  from  the  defendant  William  D.  Kutan,  and  during  the  balance  of  said 
period  from  the  defendant  Herman  C.  H.  Herold.  A  part  of  the  stamps  pur- 
chased during  the  whole  period  were  affixed  on  the  articles  mentioned  in  said 
declarations  and  canceled,  such  stamps  being  so  affixed  and  canceled  under 
rulings  of  the  said  defendants  and  the  Commissioner  of  Internal  Revenue  of 
the  United  States  that  such  articles  were  subject  to  a  tax  under  the  provisions 
of  the  act  referred  to,  and  the  sums  so  paid  for  said  internal  revenue  stamps 
by  the  plaintiff  to  the  defendants  were  paid  under  protest  and  on  threat  of 
distress  and  confiscation  in  case  of  refusal  and  not  voluntarily.  For  the  sums 
thus  paid,  claims  were  duly  presented  by  the  plaintiff  and  disallowed.** 

[8]  It  is  also  a  question  of  fact  what  matters  were  presented  and 
determined  in  the  first  two  suits  tried  before  Judge  Archbald,  and  how 
far  such  matters  were  presented  again  in  the  16  suits  that  were  after- 
wards tried  before  Judge  Cross.  Upon  this  point  the  seventh  and 
eighth  findings  are  as  follows : 

'H7)  In  the  actions  above  mentioned,  heretofore  litigated  and  determined 
between  the  parties  hereto,  tills  court  entered  final  judgment  that  the  plain- 
tiff was  entitled  to  recover  the  amount  paid  by  the  plaintiff  to  the  defendants 
under  the  identical  circumstances  under  which  payment  was  made  herein,  and 
as  part  of  the  same  transaction  for  stamps  affixed  and  canceled  upon  cer- 
tain plasters,  which  in  every  respect  were  identical  with  the  plasters  involved 
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in  the  action  now  before  the  court,  designated  'Glass  B/  which  actions  dete^ 
mined  the  following  questions: 

"(a)  That  the  payments  were  not  voluntary. 

"(b)  That  the  plaintiff  has  not  and  does  not  claim  to  have  any  exdnsiTe 
right  or  title  to  the  making  or  preparing  the  plasters.  Hiat  the  plasters  are 
not  prepared,  nttered,  vended,  or  exposed  for  sale  under  any  letters  patent  or 
tiade-mark,  or  held  out  or  recommended  to  the  public  by  the  plaintiff  as  pro- 
prietary medicines,  or  medicinal  proprietary  articles  or  preparations,  or  as 
remedies  or  specifics  for  any  disease,  diseases,  or  affections  whatever  affect- 
ing the  human  or  animal  body,  or  put  up  in  style  or  manner  similar  to  that 
of  patent,  trade-mark,  or  proprietary  medicines  in  general,  or  advertised  on 
the  package  or  otherwise  as  remedies  or  specifics  for  any  ailment  or  as  hay- 
ing any  special  claim  to  merit  or  to  any  peculiar  advantage  in  mode  of  prep- 
aration, quality,  use,  or  effect 

**{c)  That  the  use  of  plaintiffs  trade-mark  as  it  is  used  on  said  plast^v  did 
not  render  them  liable  to  taxation. 

*'(d)  That  the  amount  paid  as  taxes  on  said  articles  should  be  returned  to 
the  plaintiff. 

**(8)  That  the  following  articles,  to  wit:  All  the  articles  in  class  C.  and  all 
the  articles  in  class  D,  and  the  capsicum,  strengthening,  porous,  belladonna, 
and  belladonna  and  capsicum,  plasters,  in  class  E,  and  the  belladonna  plaster 
in  class  H,  not  designated  *Johnson's* — each  and  all  present  no  question  not 
actually  litigated  and  determined  in  the  aforesaid  actions  between  the  par- 
ties hereto." 

Clause  (c)  of  paragraph  7  is  a  mixed  finding  of  law  and  fact,  and 
clause  (d)  is  a  conclusion  of  law;  but  the  remainder  of  the  two  para- 
graphs contains  statements  of  fact  almost  wholly.  The  plasters  thus 
referred  to  were  inclosed  in  wrappers  bearing  on  the  face  two  small 
red  crosses  and  the  following  words: 

"Apply  heat  if  not  sufficiently  adhesive. 
If  the  face  cloth  adheres  too  firmly,  it  can  be  easily  removed  by  dampening. 

BELLADONNA 
(cross)  PLASTEJR  (cross) 

Prepared  by 

JOHNSON  &  JOHNSON. 

New  Brunswick,  N.  J.,  U.  S.  A. 

Guaranteed  to  contain  the  full  amount  of  the  alkaloids  of  B^ladonna 

root  required  by  the  Br.  P.  1898.*' 

On  the  back,  are  the  following  words  in  four  languages : 
'^DIRECTIONS  FOR  USB. 

'*The  part  to  which  the  plaster  L«t  to  be  applied  should  be  dry  and  dean. 

'The  cloth  on  the  face  of  the  plaster  should  be  removed  by  pulling  it  quick- 
ly.   Having  applied  the  plaster,  rub  it  until  it  conforms  perfectly  to  the  skin. 

'*If  the  cloth,  on  the  adhesive  side  of  the  plaster,  should  adhere  too  firmly, 
it  can  be  easily  removed  by  dampening,  in  which  case  the  plaster  should  be 
wiped  dry  before  applying. 

**To  Remove  the  Plaster, — After  loosening  one  comer  take  firm  hold  and 
take  off  the  plaster  by  a  succession  of  quick  Jerks.  I)o  not  attempt  to  re- 
move it  by  pulling  steadily.  A  plaster  should  not  be  worn  longer  than  neces- 
sary to  produce  the  desired  effect." 

The  other  findings  that  are  now  relevant  are  Nos.  10,  12,  and  14: 
"(10)  The  following  articles  are  each  and  all  purely  mechanical  in  tbelr 
purpose  and  operation  and  are  not  medicinal  articles  or  preparations:  Finger 
hats ;  Dr.  Don*s  com  plasters ;   Dr.  Don's  bunion  plasters." 

•*(12)  That  Tapoid  Powder'  and  *Papoid  Tablets,'  in  class  G,  are  the  sim- 
ple drug  papain,  the  purified  juice  of  the  carica  papaya  (alone  and  with  an 
excipient,  which  is  purely  mechanical  and  not  medicinal,  respectively),  and  tre 
oncompounded  drugs." 
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"(14)  That,  with  the  exception  of  the  articles  mentioned  In  findings  5  and 
9  as  withdrawn,  in  finding  6  [should  be  10]  as  mechanical  and  not  medicinal, 
and  the  ^Rheumatic  Plaster*  in  class  E,  and  that  'Belladonna  Plaster'  in  class 
H  which  bears  the  word  'Johnson's,'  and  the  papain  preparations  in  class  G, 
all  the  articles  involved  in  these  actions  are  in  fact: 

"(a)  Not  plasters  wherein  the  person  making  or  preparing  the  same  has  or 
claims  to  have  any  private  formula,  secr^  or  occult  art,  for  the  making  or 
preparing  the  same,  or  has  or  claims  to  have  an  exclusive  right  or  title  to  the 
making  or  preparing  the  same.  On  the  contrary,  they  are  manufactured  and 
prepared  according  to  formulas  taken  from  the  United  States  or  National  Dis- 
pensatory or  the  British  Pharmacoepia,  all  well-known  publications  of  accepted 
authority,  and  are  standard  medical  preparations  recognized  and  constantly 
prescribed  by  the  medical  profession,  the  merits  of  which  are  discussed  in 
medical  text-books  and  Journals,  and  are  the  same  plasters  made  according  to 
the  same  formulas  as  prepared  and  sold  under  the  same  name  by  other  man- 
ufacturers in  competition  viith  the  plaintiff. 

"  (b)  They  are  not  prepared,  uttered,  vended,  or  exposed  for  sale,  under  any 
letters  patent  or  trade-mark,  or  held  out  or  recommended  to  the  public  by  the 
plaintiff  as  proprietary  medicines  or  medicinal  proprietary  articles  or  prepa- 
rations, or  as  remedies  or  specifics  for  any  disease,  diseases,  or  affections  what- 
ever affecting  the  human  or  animal  body,  or  put  up  in  style  or  manner  simi- 
lar to  that  of  patent,  trade-mark,  or  proprietary  medicines  in  general,  or  ad- 
vertised as  remedies  or  specifics  for  any  ailment,  or  as  having  any  special 
ctaLm  to  merit  or  to  any  particular  advantage  in  mode  of  preparation,  qual- 
ity, use,  or  effect.  On  the  contrary,  they  are  sold  under  the  standard  Pharma- 
coepia  names,  which  are  the  equivalents  of  formulas,  and  the  names  used  by 
the  text-books  and  the  medical  profession  and  other  manufacturers  to  de- 
scribe the  same  plasters  by  whomsoever  produced,  and  they  are  r^resented  to 
be  nothing  except  the  standard  remedies  they  in  fact  are." 

[4,  6]  It  is  unnecessary  to  cite  authorities  for  the  proposition  that 
the  judgments  in  the  two  cases  before  Judge  Archbald  operated  by 
way  of  estoppel  to  prevent  the  government  from  re-examining  in  the 
present  suits  the  same,  or  essentially  the  same,  questions  that  he  had 
previously  decided.  This  covers  the  class  of  articles  to  which  the 
belladonna  plasters  belong,  but  does  not  embrace  the  papoid  prepara- 
tions, or  the  corn  and  bunion  plasters.  About  the  last-named  prepara- 
tions and  plasters,  however,  there  is  scarcely  any  dispute.  Even  if  the 
tenth  and  twelfth  findings  were  open  to  question  now,  little  doubt  can 
exist  that  the  plasters  do  not  act  medicinally  (in  the  sense  used  by  the 
act),  but  only  mechanically,  and  as  little  doubt,  we  think,  that  papoid  is 
not  "compounded."  Nature  combines  the  constituents  in  the  juice  of  the 
papaw,  and  papoid  is  derived  from  the  juice,  not  by  adding  anything 
effective,  but  simply  by  taking  something  away.  What  is  left,  and  is 
sold  in  tfie  form  of  powder  or  tablet,  is  what  nature  combined ;  man 
having;  had  nothing  to  do  with  the  process.  Compounding  (as  the  act 
uses  the  word)  is  only  possible  when  two  or  more  substances,  previous- 
ly separate,  are  put  together  by  human  agency  to  form  some  kind  of 
union,  and  no  such  union  has  been  brought  about  to  produce  the  sub- 
stance in  question. 

[I]  There  may  perhaps  be  some  room  to  question  how  far  para- 
graph 14  is  confined  to  pure  findings  of  fact.  It  may  contain  mixed 
findings  of  law  and  fact,  and  perhaps  (to  some  extent)  conclusions  of 
law.  But  we  see  no  need  to  analyze  the  paragraph  minutely,  for, 
whether  it  states  pure  matters  of  fact  or  embraces  mixed  matters  of 
law  and  fact,  these  are  alike  conclusive  in  this  court  In  the  language 
145C.C.A.— 24 
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of  Fidelity  Co.  v.  Commissioners  (C.  C.  A.  8th)  145  Fed.  151,  76 
CCA.  115: 

**The  verdict  of  a  Jury  concludes  all  issues  of  fact,  and  of  mixed  law  and 
fact,  save  those  questions  of  law  which  have  been  reserved  for  review  by  de- 
murrer, motion,  request,  or  exception.  A  finding  of  the  court  without  a  Jury 
has  the  same  effect,  with  the  single  exception  that  when  the  finding  is  special 
the  question  whether  the  facts  found  sustained  the  Judgnient  is  open  to  re- 
view. In  the  trial  of  an  action  by  the  court  without  a  Jury,  the  rulings  of  the 
court  in  the  progress  of  the  trial,  and  those  only,  are  open  to  review.  The 
true  test  for  determining  whether  or  not  a  question  or  ruling  in  a  trial  by  the 
court  without  a  Jury  is  reviewable  is  the  answer  to  the  question  whether  or 
not  it  would  have  been  open  to  review  if  the  trial  had  been  to  a  Jury.** 

Nearly  every  verdict  is  unavoidably  a  mixed  finding  of  law  and  fact. 
The  court  gives  instruction  concerning  the  legal  rules  that  apply  to  the 
controversy,  and  after  the  jury  have  decided  disputes  about  the  facts 
they  take  up  the  facts  thus  found,  consider  them  in  the  light  of  the 
rules,  and  decide  what  consequences  are  properly  to  follow.  The 
verdict  announces  the  result,  and  in  this  both  elements  are  usually 
combined.  Essentially  a  like  course  is  pursued  when  the  judge  is 
trying  the  case  alone.  He  finds  the  facts  and  applies  the  rules  of 
law  thereto,  and  in  the  end  comes  to  a  conclusion  in  favor  of  one  party 
or  the  other.  And — with  the  proviso  that  submissible  evidence  of  the 
facts  found  must  always  be  present — it  makes  no  difference  whether 
his  findings  of  fact  are  implicit  in  his  conclusion,  or  explicitly  set  forth. 
In  either  event  he  passes  on  the  evidence,  finds  the  facts,  and  applies 
the  law  thereto;  his  conclusion  being  no  more  subject  to  attack  thaa 
is  the  verdict  of  a  jury.  If,  however,  we  should  be  mistaken  in  believ- 
ing that  no  question  of  law  is  now  presented  by  these  cases,  we  shall 
only  add  that  we  are  in  accord  with  the  views  expressed  by  Judge  Arch- 
bald  and  by  Judge  Cross  upon  the  construction  and  applicability  of  the 
statute,  and  need  not  repeat  what  they  have  already  said. 

[7-9]  This  leaves  for  consideration  only  one  question,  namely,  the 
correctness  of  the  report  made  by  the  special  master.  It  is  clear  that 
the  evidence  taken  before  him  should  be  regarded  in  the  same  light 
as  if  it  had  been  taken  before  the  district  judge  himself.  Ordinarily, 
the  parties  would  have  been  obliged  to  offer  it  before  the  judge ;  but, 
considering  the  extent  and  ccnnplication  of  the  inquiry,  counsel  and 
judge  alike  recognized  the  convenience,  if  not,  indeed,  the  practical 
necessity,  of  referring  the  matter  to  a  master  for  a  more  leisurely 
and  a  more  prolonged  examination.  After  the  master  filed  his  report, 
the  defendants  filed  exceptions  thereto,  and  these  were  argued  before 
Judge  Haight.  The  situation  then  was  precisely  as  if  the  trial  had 
still  been  going  on  in  open  court,  and  as  if  the  evidence  that  the  master 
had  considered  were  being  offered  for  the  first  time  before  the  judge. 
Important  parts  of  this  evidence  had  been  objected  to  before  the  mas- 
ter as  incompetent  and  inadmissible,  and  these  objections  were  now  re- 
peated to  the  judge  for  his  independent  ruling  thereon.  Giving  his 
reasons  (reported  in  the  margin),^  Judge  Haight  overruled  the  objec- 
tions and  admitted  the  evidence ;  for  this  is  the  eflfect  of  his  order  con- 

1  See  note  at  end  of  case. 
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firming  the  report  of  the  master,  which  was  in  large  part  founded  on 
the  evidence  attacked.  Now,  to  this  ruling  by  the  court  the  defend- 
ants took  no  exception — and  indeed,  so  far  as  we  can  discover,  neither 
did  they  except  to  the  entry  of  judgment — and  we  are  therefore  of 
opinion  that  the  correctness  of  the  ruling  is  not  before  us.  Accordingly 
we  shall  not  discuss  it,  but  shall  conclude  this  discussion  by  stating  our 
agreement  with  the  position  taken  by  tlie  plaintiff's  counsel  to  the  fol- 
lowing effect: 

Congress  did  not  tax  all  medicinal  articles,  but  merely  those  that 
were  noncompetitive,  in  order  that  the  tax  should  fall  on  the  manu- 
facturer. And  as  such  articles  are  also  intended  for  self  medication, 
and  are  always  accompanied  with  "puffing"  inducements,  and  unreliable 
statements  about  diseases,  symptoms,  etc.,  they  harm  the  public  on 
the  whole,  and  for  this  reason  have  been  for  many  years,  and  were  then, 
reg3irded  as  a  proper  object  of  taxation.  The  department  was  no  doubt 
overwhelmed  by  the  effort  to  decide  what  articles  were  taxable,  and 
could  scarcely  avoid  making  occasional  mistakes,  and  thereby  taxing 
some  standard,  competitive,  medicinal  preparations.  Among  these  we 
think  the  articles  in  question  are  properly  to  be  included. 

In  each  case  the  judgment  is  affirmed. 

Note. — The  following  is  the  opinion  of  Haight,  District  Judge,  re- 
ferred to  in  the  opinion : 

HAIGHT,  District  Judge.  Several  suits  were  Instituted  by  Johnson  &  John- 
son against  William  D.  Rutan  and  Herman  C.  H.  Herold,  respectively,  collec- 
tors of  internal  revenue,  to  recover  certain  moneys  which  the  plaintiff  was 
compelled  to  pay  under  the  War  Revenue  Act  of  June  13,  1898.  The  money 
was  paid  for  stamps,  which  were  affixed  to  various  products  manufactured 
by  the  plaintiff  from  July  1,  1898,  to  July  1,  1901.  The  plaintiff  claimed  that 
certain  of  the  products  which  had  thus  been  subjected  to  the  stamp  tax  were 
not  taxable  within  the  act,  and  that  it  was  entitled  to  have  the  moneys,  so  paid, 
refunded.  The  case  was  heard  by  the  court  without  a  Jury,  and  as  to  certain 
products  the  plaintiff's  contention  was  upheld.  It  was  then  referred  to  a  ref- 
eree, to  ascertain  and  report  the  amount  which  the  plaintiff  was  entitled  to 
have  returned  to  it  in  each  case.  The  referee  made  his  report,  to  which  ex- 
cet>tion8  have  be^i  filed.  The  exceptions  relate  only  to  the  admissibility  and 
legality  of  certain  of  the  evidence  upon  which  the  referee's  report  is  based. 

At  the  beginning  of  the  hearings  before  the  referee  counsel  entered  into  the 
following  stipulation: 

•'Subject  to  the  proper  autlientication  of  books.  Exhibits  P2,  P3,  and  P4  for 
Identification  as  evidence,  and  also  to  the  accuracy  of  the  statements  con- 
tained therein,  it  is  stipulated  that  they  show  the  manufactured  goods  on  hand, 
and  the  s:oods  manufactured  by  the  plaintiff  as  tabulated  by  the  witness,  Mr. 
Porter,  during  the  period  stated  by  him  in  Exhibit  PI  for  Identification." 

Mr.  Porter  was  an  employ^  of  the  government,  who  examined  the  books  of 
the  plaintiff  prior  to  the  hearing  before  the  referee,  and  made  a  tabulation 
therefrom,  showing  the  amount  of  moneys  paid  by  the  plaintiff  as  taxes  on 
products,  which  the  court  had  determined  were  not  taxable,  and  which  are 
therefore  the  amounts  to  be  refunded.  The  amounts  reported  by  the  referee 
are  those  found  by  Mr.  Porter.  No  question  is  raised  as  to  the  correctness 
of  the  tabulations,  providing  the  books  and  data  frcmi  whicli  they  were  made 
have  been  properly  authenticated  to  be  admissible  in  evidence. 

The  only  question,  therefore,  to  be  considered  at  this  time,  is  wheiher  the 
books  and  data  from  which  Mr.  Porter  made  his  calculations  have  been  prop- 
erly authenticated.  Whether  they  were  adndsslble  as  Independent  evidence  of 
the  facts  therein  contained  does  not.  In  view  of  the  stipulation,  seem  to  be  open 
to  question. 
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The  plaintiff,  In  order  to  establish  the  amounts  paid,  as  no  independent 
memoranda  of  that  was  kept,  was  first  compelled  to  show  the  quantity  of  the 
various  kinds  of  products,  which  the  court  held  were  not  liable  to  tax,  man- 
ufactured by  it  during  the  period  before  nienticH)ed.  Some  of  these  were,  how- 
ever, exported,  and  no  tax  was  paid  on  them,  and  some  were  on  hand  at  the 
time  the  act  was  repealed.  As  to  the  latter,  the  government  had,  before  the 
suits  were  instituted  refunded  the  amount  paid  on  them.  As  to  certain  prod- 
ucts, it  was  also  necessary  to  show  the  amount  thereof  which  the  plaintiff 
had  on  hand  at  the  time  the  act  went  into  effect.  After  deducting  from  the 
total  amounts  of  the  various  kinds  of  products  on  hand  at  the  beginning  of 
the  tax  period,  and  those  manufactured  during  the  time  that  the  act  was 
in  force,  the  amounts  exported  and  the  amounts  on  hand  at  the  time  the  act 
was  repealed,  there  was  ascertained  the  quantity  of  goods  upon  which  the 
taxes  had  been  Improperly  paid.  To  ascertain  the  amount*  so  paid,  it  was 
only  necessary  to  multiply  the  nimiber  of  packages  of  each  kind  by  the  de- 
nomination of  the  stamps  affixed  to  each,  respectively.  Two  books  contained 
a  record  of  the  products  manufactured  during  the  tax  period,  and  for  some 
time  before  and  after.  The  plaintiff's  course  of  business  in  making  this  rec- 
ord was  as  follows:  When  the  goods  were  completed,  they  were  examined  by 
inspectors,  both  to  see  that  they  were  ready  to  be  sent  out  and  that  they  were 
properly  stamped.  After  they  had  been  inspected  they  were  packed  by  the  in- 
spectors and  sent  to  the  shipping  department,  whence  they  were  distributed. 
The  inspectors  counted  them,  and  noted  the  amounts  of  each  article  upon  tem- 
porary sheets  of  paper,  which  were  then  copied  in  the  books  in  questicxi;  the 
temporary  sheets  being  then  destroyed.  These  books  were  those  from  whidi 
the  government  inspector  made  part  of  his  tabulation.  These  books  were  au- 
thenticated in  the  following  manner:  The  inspectors  who  counted  and  ex- 
amined the  articles,  and  who  made  the  entries  in  the  books  (being  the  same 
persons),  were  called  and  testified  that  the  entries  were  correctly  taken  from 
the  slips,  and  that  the  slips  contained  the  actual  counts,  which  they,  respec- 
tively, knew  to  be  correct.  There  would  seem  to  be  no  doubt  but  that  these 
books  were  properly  authenticated,  so  as  to  make  their  entries  binding  upon 
the  parties,  within  the  stipulation  before  referred  to.  But,  irrespective  of  tlie 
stipulation,  they  could  have  been  properly  used  by  the  respective  witne^es 
to  refresh  their  recollections.  In  fact,  verified  as  they  were,  they  were  ad- 
missible, by  the  great  weight  of  authority,  in  evidence  as  independent  proof 
of  the  facts  entered  therein.  Insurance  Co.  v.  Weide,  9  Wall.  677,  19  Ll  61 
810 ;  Insurance  Co.  v.  Weide,  14  Wall.  375,  20  L.  Ed.  894 ;  Reybum  v.  Queen 
City  Savings  Bank  &  Trust  Co.,  171  Fed.  609.  96  C.  C.  A.  373  (C.  C.  A,  3d  Cir.); 
Wigmore  on  Evidence,  vol.  1,  §  754.  The  opinion  of  the  Supreme  Court  in 
Bates  V.  Preble,  151  U.  S.  149, 14  Sup.  Ct.  277,  38  L.  Ed.  106  (which  is  critldxed 
in  a  footnote  of  the  above-mentioned  section  of  Wigmore),  is  not  at  all  opposed 
to  this,  because  the  entries  were  made  in  the  regular  course  of  business,  and 
were  not  independent  memoranda  such  as  the  court  stated,  in  that  case,  to  be 
inadmissible  as  evidence. 

The  doctrine  regarding  the  admissibility  of  regular  entries  made  in  the 
usual  course  of  business,  as  I  understand  it,  is  generally  confined  in  its  appli- 
cation to  cases  where  the  entrant  is  unavailable.  Wigmore  on  Evidence,  vol 
2,  §  1521.  When  the  person  who  made  the  entries  is  available,  then,  upon 
verification  of  the  entries  by  that  person,  they  may  become  admissible,  under 
the  doctrine,  broadly  stated,  of  memoranda  used  to  refresh  a  witness*  past 
recollection.  See  Wigmore,  §  1538,  vol.  2.  But,  however  this  may  be,  the  Su- 
preme Court,  in  Bates  v.  Preble,  supra,  recognized  that  the  entries,  if  made  In 
the  regular  course  of  business,  would  be  admissible,  if  properly  verified.  Nor 
are  the  books  subject  to  the  criticism  that  the  entries  were  not  made  at  or 
near  the  time  when  the  events  which  they  recorded  were  taking  place,  because 
the  witnesses  who  made  the  entries  also  made  the  slips  from  wliidi  the  entries 
were  made.  The  slips  were  made  at  the  very  time  that  the  articles  were 
counted  and  were  recorded  in  the  book  shortly  thereafter.  Both  the  slips  and 
the  books  were  testified,  by  the  respective  witnesses  who  made  them,  to  be 
correct.  It  would  appear,  from  the  cases  cited  by  counsel  for  the  defendant, 
that  they  considered  the  books  inadmissible,  under  the  so-called  **shopbook 
rule/'  the  application  of  which  is  limited  to  the  proof  of  the  sale  and  delivery 
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of  goods  and  the  performance  of  work  and  services.  The  hooks  were  not  ad- 
missible under  that  theory,  but  because  they  were  records  of  past  recollections 
of  the  witnesses  who  verified  them.  The  question  whether  the  stamps  af- 
fixed to  the  goods  manufactured,  as  shown  in  the  two  books  before  mentioned, 
were  of  the  same  denominations  as  figured  by  Mr.  Porter  In  making  his  tab- 
ulations, does  not  seem  to  be  within  any  of  the  exceptions  filed,  nor  has  it 
been  the  subject  of  argument.  It  is  suflicient  to  say  that  those  who  made  the 
entries  in  the  books  testified  that  each  article  therein  recorded  was  stamped 
in  accordance  with  a  list  prepared  by  one  of  the  officers  of  the  company,  which 
list  was.  In  turn,  used  by  Mr.  Porter  in  maldng  his  tabulation. 

As  to  the  suggestions  that  the  two  books  mentioned  may  be  Inadmissible, 
because  the  witnesses  who  testified  as  to  the  accuracy  thereof  may  have  been 
away  on  short  vacations,  and,  consequently,  during  these  periods,  may  not 
have  had  personal  knowledge  of  the  facts  which  the  entries  purport  to  re- 
cord, it  is  to  be  observed  that  it  is  clear  that  they  made  the  entries  in  the 
books  and  that  they  were  made  In  the  r^ular  course  of  business,  presuma- 
bly from  slips  furnished  by  those  whose  duty  is  was,  during  the  absence  of 
the  witnesses,  to  make  the  counts,  and  that  the  entries  so  made  were  correct 
transcriptions  of  the  slips.  Under  these  circumstances,  I  think  the  books,  as 
respects  the  time  when  the  witnesses  who  made  the  entries  were  on  vacations, 
were  admissible  under  the  general  doctrine  pertaining  to  the  regular  entries 
made  in  the  ordinary  course  of  business.  Although  the  persons  who  had  the 
actual  knowledge  were  not  shown  to  be  actually  unavailable,  I  think  that,  as 
far  as  this  circuit  is  concerned,  they  were  admissible  under  the  principle  rec- 
ognized by  the  Circuit  Court  of  Appeals  In  Reyburn  v.  Queen  City  Savings 
Bank  &  Trust  Co.,  supra,  and  stated  in  Wigmore  on  Evidence,  §  1521. 

The  inventory  of  the  goods  on  hand  at  the  beginning  of  the  tnxlng  period 
I  consider  to  have  been  properly  authenticated  and  to  have  been  admissible 
in  evidence  independently  of  the  stipulation.  It  appears  that  the  clerks,  un- 
der the  direction  of  one  witness,  counted  the  goods  and  noted  the  results  on 
slips  which  were  handed  to  the  witness.  These  he  verified  in  a  general  way, 
In  many  Instances  checking  them  up  by  counting  the  goods  himself.  The 
figures  upon  the  slips  were  then  transcribed  by  him  upon  Inventory  sheets. 
Another  witness  testified  that  he  copied  the  figures  from  the  inventory  slips 
in  the  exhibit  which  was  offered  in  evidence.  The  original  sheets  were  de- 
stroyed. The  only  way  in  which  this  Inventory  could  have  been  proven  more 
conclusively  was  by  calling  all  the  various  clerks  who  had  counted  the  goods 
In  the  bins.  This  was  not  necessary.  Mississippi  River  Logging  v.  Robson, 
69  Fed.  773,  16  C.  C.  A.  400.  The  case  can  properly  be  supported  on  the  gen- 
eral doctrine  pertaining  to  regular  entries  made  In  the  usual  course  of  busi- 
ness, on  the  theory  that  the  persons  who  had  the  actual  knowledge  of  the 
facts  upon  which  the  entries  were  based,  were  unavailable  on  grounds  of  mer- 
cantile inconvenience.  Sections  1521  and  1530  of  Wigmore  on  Evld.  vol.  2. 
The  same  general  doctrine  of  admitting  so-called  shop-books  where  the  en- 
tries have  been  made  by  the  bookkeeper,  upon  reports  made  to  him  in  the 
ordinary  course  of  business  by  workmen,  is  recognized  in  Corkran  v.  Rutter,  76 
N.  J.  Law,  375,  69  Atl.  954.  No  question  is  raised  as  to  the  correctness  of  the 
Inventory  of  goods  on  hand  at  the  end  of  the  tax  period.  In  fact,  the  govern- 
ment had  already  refunded  the  taxes  paid  on  those  goods.  The  only  remain- 
ing question  is  that  pertaining  to  the  data  from  which  the  amount  of  goods, 
which  were  exported  during  the  tax  period,  was  obtained.  It  appears  that 
the  list  of  exports  furnished  to  Mr.  Porter  was  taken  from  the  summaries  of 
exports  sent  from  time  to  time  to  the  government  revenue  officers,  in  accord- 
ance with  the  regulations  of  the  department.  An  Invoice  was  made  out  for 
each  shipment  and  was  sent  to  the  government  revenue  officers,  in  whose  care 
the  goods  themselves  were  shii^ed.  Letter  press  copies  of  the  invoices  were 
kept  and  monthly  summaries  thereof  were  made  and  also  sent  to  the  collector. 
The  list  given  to  Mr.  Porter  was  taken  from  the  summaries  sent  to  the  col- 
lector and  was  verified  as  to  its  correctness  in  that  respect  The  original  in- 
voices and  summaries  received  by  the  collector  had  been  destroyed.  The 
copies  of  the  Invoices,  as  well  as  the  copies  of  the  summaries,  were  offered. 
No  objection  was  ever  made  by  the  government  as  to  the  correctness  of  the 
original  Invoices  and  summaries.    Under  these  circumstances,  I  think  that  the 
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government  would  be  estopped  to  deny  that  the  original  invoices  and  smn- 
maries,  as  furnished  to  them  pursuant  to  departmental  regulations,  correctly 
showed  the  goods  which  were  exported.  As  the  original  invoices  and  sum- 
maries have  been  destroyed,  copies,  under  familiar  rules,  are  admissible.  Sacfa 
copies,  proven  to  be  such,  were  offered  and  admitted.  There  is  a  slight  dis- 
crepancy between  the  tabulations  taken  from  the  copies  of  the  invoices  and 
those  taken  from  the  summaries.  This  may  be  explained  by  the  condition 
of  some  of  the  copies  of  the  invoices.  I  think  that  the  amounts  which  would 
have  been  payable  on  the  exported  goods,  and  which,  therefore,  must  be  de- 
ducted from  the  amounts  figured  to  be  the  taxes  on  all  the  goods  manufac- 
tured and  on  hand,  was  properly  ascertained  from  data  which  was  legal  evi- 
dence. It  also  appears  from  the  referee's  report  that  in  three  cases  the  amount 
found  to  be  due  to  the  plaintiff  exceeds  the  amount  set  forth  in  the  declara- 
tion. A  motion  was  made  that  the  plaintiff  be  permitted  to  amend  tlie  dec- 
laration so  as  to  recover  these  additional  amounts.  I  see  no  reason  why  sudi 
an  amendment  should  not  be  made,  and  it  will,  accordingly,  be  so  ordered. 

The  referee's  report  will  be  confirmed,  and  there  will  be  a  judgment  for  the 
plaintiff  in  each  of  the  cases  for  the  amount  found  by  the  referee  to  be  due  hi 
each  case,  respectively. 


(231  Fed.  380) 

THE  A,  A.  RAVE?N. 

(Circuit  Court  of  Appeals,  Tliird  Circuit     February  28,  191«.     Rdiearing 

Denied  AprU  20,  1916.) 

No.  2056. 

1.  Collision  ^=»91 — St«am  Vessels  Meeting — Common  Faults. 

A  collision  occurred  at  night  on  the  Delaware  river  between  the  steain- 
ship  Raven,  passing  down,  and  the  large  government  suction  dredge  Del- 
aware which  was  at  work  and  moving  up  the  river  about  on  the  range 
line.  The  deep  channel  was  about  600  feet  wide,  and  the  dredge  carried 
the  regulation  lights,  showing  that  she  was  at  work,  but  that  approach- 
ing vessels  might  pass  on  either  side.  Held,  on  ccmflictlng  evidence,  that 
both  vessels  were  in  fault ;  the  dredge  for  failing  to  maintain  an  efficient 
lookout,  by  reason  of  which  she  started  to  turn  around  to  the  eastward 
before  seeing  the  Raven,  or  in  the  belief  that  she  was  farther  away  than 
she  was,  and  the  Raven  for  not  signaling  her  intention  to  pass  to  the 
eastward  of  the  dredge,  and  for  not  changing  her  course  to  the  westward 
when  she  saw  the  dredge  beginning  to  turn. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §§  187-192;  Dea 
Dig.  <©=>91.] 

2.  Collision  ^=s>129 — Damages  Recovebable — ^Waoes  of  Crew  Dubino  Eb- 

pairs. 

A  government  dredge,  injured  in  collision  so  as  to  necessitate  repairs, 
employed  a  crew  of  58  men.  These  men  were  not  ordinary  seamen,  bat 
were  selected  with  care  for  their  skill,  efficiency,  and  experience  in  ope^ 
ating  the  dredge;  some  of  them  having  been  employed  thereon  for  a 
number  of  years.  The  court  found  that  three  weeks  was  a  reasonaWe 
time  for  making  the  repairs.  Held,  that  the  government  was  not  required 
to  discharge  such  men  to  save  expense  to  the  other  vessel  in  fanlt,  but 
was  Justified  in  keeping  them,  and  was  entitled  to  allowance  as  a  part  U 
the  collision  damages  of  the  amount  expended  for  their  wages  and  main- 
tenance during  the  three  weeks. 

[Ed.  Note.— For  other  cases,  see  CoUision,  Cent  Dig.  §  283;  Dec  Dig. 
<S=»129.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge.    * 

^=»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  DigeBts  ft  Indezflt 

Digitized  by  VjOOQIC 


THB   A.  A.  BAVEN  375 

Suit  in  admiralty  for  collision  by  the  United  States  against  the  steam- 
ship A.  A.  Raven.  From  the  decree,  both  parties  appeal.  Reversed 
on  both  appeals. 

For  opinions  below,  see  216  Fed.  572,  and  222  Fed.  958. 

Harrington,  Bigham  &  Englar,  of  New  York  City,  Conlen,  Brinton 
&  Acker,  of  Philadelphia,  Pa.  (D.  Roger  Englar,  of  New  York  City, 
and  Jasper  Y.  Brinton,  of  Philadelphia,  Pa.,  of  counsel),  for  the  A.  A. 
Raven. 

Francis  Fisher  Kane,  U.  S.  Atty.,  and  Robert  J.  Sterrett,  Asst.  U. 
S.  Atty.,  both  of  Philadelphia,  Pa. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  this  action  for  collision  by  the 
steam  dredge  Delaware  against  the  steamship  A.  A.  Raven,  two  appeals 
are  before  us,  one  by  the  Raven  from  so  much  of  the  decree  as  ad- 
judged her  to  be  solely  in  fault  (216  Fed.  572),  and  the  other  by  the 
United  States,  the  owner  of  the  dredge,  from  the  award  of  damages 
(222  Fed.  958).    We  shall  consider  the  appeals  in  their  order. 

Appeal  of  the  Raven. 

[1]  The  collision  took  place  not  long  after  9  o'clock  on  the  evening 
of  December  5,  1913,  on  the  Liston  range  of  the  Delaware  river,  a  few 
miles  above  the  head  of  the  bay.  There  was  no  wind,  and  the  tide 
was  three-quarter  ebb  running  about  2^  miles  an  hour.  The  night 
was  clear;  the  half  moon  was  occasionally  obscured  by  thin  clouds, 
but  lights  could  easily  be  seen  at  the  usual  distance,  and  the  moon 
(which  was  probably  3  hours  high)  helped  to  show  the  outlines  of 
objects  that  were  fairly  near.  The  Raven  is  a  freight  steamship,  261 
feet  long,  43%  feet  beam,  with  a  capacity  of  4,000  tons.  She  draws 
2414  feet  when  fully  loaded ;  on  this  voyage  she  had  only  half  a  cargo, 
and  her  draft  was  18  feet  aft  and  about  13  feet  forward.  She  was 
bound  south  for  Charleston,  and  was  moving  at  full  speed,  probably 
12  miles  over  the  ground.  The  Delaware  is  a  large  steam  dredge 
owned  by  the  government,  and  was  employed  at  the  time  in  deepening 
the  channel  of  the  river.  She  is  315  feet  long,  displaces  6,400  tons, 
and  has  a  maximum  draft  of  22  feet.  She  has  an  engine  for  each  of 
her  twin  screws,  and  can  turn  with  comparative  ease — as  her  second 
officer  testified,  "in  a  space  of  600  feet."  She  is  a  suction  dredge,  draw- 
ing up  the  silt  through  18-inch  pipes,  one  on  each  side ;  the  silt  being 
pumped  into  bins  on  board  and  carried  to  the  place  of  deposit.  On  the 
night  in  question  her  bins  were  full,  but  she  was  still  "agitating" — that 
is,  her  pipes  were  down  and  she  was  sucking  up  the  silt,  but  this  was 
allowed  to  run  through  the  sluices  in  order  that  the  tide  might  carry 
it  away.  She  was  moving  upstream  about  2  miles  an  hour  over  the 
ground. 

Each  vessel  carried  the  ordinary  running  lights,  all  in  order  and 
burning  brightly;  in  addition,  the  dredge  carried  four  red  lights, 
which  the  government  asserts  to  be  authorized  by  section  11  of  the 
act  of  1902  (Act  June  13, 1902,  c.  1079,  32  Stat  374  [Comp.  St.  1913,  § 
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9861]),  and  by  the  regulations  adopted  thereunder.    Section  11  is  as 
follows : 

"That  it  shaU  be  the  duty  of  the  Secretary  of  War  to  prescribe  such  rules 
and  regulations  for  the  use,  administration,  and  navigation  of  any  or  all 
canals  and  similar  works  of  navigation,  that  now  are,  or  that  hereafter  may 
be,  owned,  operated,  or  maintained  by  the  United  States,  as  In  his  Judgment 
the  public  necessity  may  require ;  and  he  is  also  authorized  to  prescribe  regu- 
lations to  govern  the  speed  and  movement  of  vessels  and  other  water  craft  in 
any  public  navigable  channel  which  has-  been  improved  under  authority  d 
Congress,  whenever,  in  his  Judgment,  such  regulations  are  necessary  to  pro- 
tect such  improved  channels  from  injury,  or  to  prevent  Interference  with  the 
operations  of  the  United  States  in  improving  navigable  waters,  or  injury  to 
any  plant  that  may  be  employed  In  such  (^)erations.  Such  rules  and  regula- 
tions shall  be  posted  in  conspicuous  and  appropriate  places,  for  the  infOTma- 
tion  of  the  public.    ♦    ♦    ♦  '» 

Paragraph  7  of  the  regulations  provides  that: 

"Dredges  shall  display  by  day  a  black  ball  3  feet  in  diameter  at  the  end  <rf 
a  horizontal  spar  extending  to  the  line  of  the  side  of  the  dredgers  hull,  and  at 
a  height  not  less  than  30  feet  above  the  water,  the  ball  to  be  set  on  the  side 
of  the  dredge  on  which  it  is  desired  approaching  vessels  shall  pass. 

"Dredges  shall  display  by  night  one  white  light  on  a  staff  in  the  middle  of 
the  dredge,  and  at  least  30  feet  above  the  water,  to  serve  as  the  regulation 
anchor  light,  and  4  red  lights  suspended  in  a  vertical  line  from  the  outer  end 
of  the  horizontal  spar  used  by  day  for  the  suspension  of  the  black  ball,  the 
lights  to  be  set  on  the  side  of  the  dredge  on  which  it  is  desired  approaching 
vessels  shall  pass.  If  approaching  vessels  may  pass  on  either  side  of  the 
dredge,  no  day  mark  shall  be  displayed,  and  by  night  the  four  red  lights  shall 
be  displayed  in  a  vertical  line  directly  under  the  above-mentioned  white  light" 

When  the  Delaware  began  dredging  10  years  ago,  she  made  public 
the  following  notice : 

"The  U.  S.  dredge  Delaware  will  commence  dredging  In  the  Delaware  river 
channel  on  March  28,  1906.  When  the  dredge  shows  two  blue  flags  (one  on  the 
foremast  and  one  on  the  mainmast)  in  daytime,  or  four  red  lights  (two  on  the 
foremast  and  two  on  the  mainmast),  at  nighttime,  she  is  engaged  in  dredging 
and  is  practically  unmanageable ;  therefore  all  vessels  are  notified  to  give  her 
as  much  room  as  practicable." 

In  accordance  with  this  notice  two  lights  in  a  vertical  line  were  dis- 
played on  each  mast  of  the  Delaware  on  December  5th,  and,  although 
this  arrangement  did  not  follow  exactly  the  paragraph  quoted  from 
the  regulations,  it  indicated  sufficiently  to  the  Raven  (to  whom  the 
dredge's  presence  in  the  river  was  well  known)  that  a  vessel  about  to 
pass  was  at  liberty  to  choose  either  side. 

Each  vessel  asserts  that  she  saw  the  other  in  ample  time  and  with 
ample  room  to  pass  in  safety,  and  blames  the  collision  on  a  sudden  and 
imannounced  change  of  course  on  the  part  of  the  other.  They  agree 
that  one  of  them  did  make  such  a  change,  and  they  agree  also  that  the 
contact  was  nearly  at  right  angles  on  the  eastern  edge  of  the  30-foot 
channel.  At  this  point  the  channel  is  about  600  feet  wide,  and  on  its 
western  edge  a  black  buoy  (No.  3L)  is  nearly  opposite  the  place  of  the 
disaster.  The  Raven  struck  the  port  bow  of  the  dredge,  a  few  feet 
aft  of  the  stem,  twisting  her  own  stem  round  to  port.  All  the  witness- 
es of  the  Raven  except  one  testified  by  deposition  between  April  10,  and 
July  20,  1914;  the  witnesses  for  the  dredge  being  heard  in  open  court 
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on  July  9.  The  District  Judge  adopted  the  theory  of  the  government, 
and  held  the  Raven  to  be  solely  in  fault  (216  Fed.  572) ;  but  he  did 
not  attempt  to  assign  any  motive  or  reason  for  the  extraordinary 
maneuver  that  she  must  in  that  event  have  made.  Since  this  is  a  case 
of  collision,  we  expect  to  find  positive  contradiction  between  the  two 
groups  of  witnesses;  but,  if  a  probable  reason  can  be  found  for  one 
account  rather  than  for  the  other,  this  should  help  us  to  decide  the 
conflict,  or  perhaps  even  to  reconcile  it  in  part.  A  prolonged  and  care- 
ful study  of  the  record  has  led  us  to  believe  that  the  order  of  events 
was  ag  follows: 

The  business  of  the  Delaware  was  to  dredge  to  and  fro  on  the  Liston 
range  between  black  buoys  No.  IL  and  No.  3L;  No.  1  being  about 
two  miles  south  of  No.  3.  As  her  master  testified,  the  work  was  to  be 
done  on  the  range  line: 

"We  are  supposed  to  work  on  the  range  and  keep  the  center  line  down. 
"Q.  At  that  time  your  instructions  were  to  work  on  the  center  line? 
"A.  Yes. 

"Q.  Not  on  either  side? 

"-ii.  No,  on  the  ranges;  but  ♦  ♦  ♦  we  do  not  stay  on  the  center  line 
when  there  is  a  ship  passing  by." 

And  the  second  officer  testified : 

"We  have  orders  to  dig  on  a  range,  and  that  means  the  middle  of  the  chan- 
nel. ♦  ♦  ♦  We  are  not  instructed  to  dig  outside  of  the  range,  but  we  are 
instructed  to  keep  away  from  the  vessels  which  are  coming  down  on  the 
range." 

On  the  night  in  question  the  dredge  turned  at  No.  1  and  started  up 
stream  to  No.  3.  Th^s  was  about  8  o'clock,  and  not  long  afterward  the 
steamship  Mongolian  overtook  her,  and  passed  on  her  starboard  side, 
the  dredge  being  then  about  in  the  center  of  the  channel.  In  a  short 
time  her  sister  dredge,  the  Manhattan,  which  was  working  down  the 
range,  met  and  passed  her  port  to  port,  the  Delaware  being  still  near 
the  range.  Farther  up,  she  met  the  steamship  Lexington  coming 
down,  and  passed  her  starboard  to  starboard ;  she  herself  being  some- 
what westward  of  the  range,  and  the  Lexington  being  somewhat  to  the 
eastward.  Behind  the  Lexington — "right  astern  of  her,"  as  the  Mon- 
golian's pilot  testified — came  the  Raven,  and  we  understand  this  testi- 
mony to  mean  at  least  that  she  was  not  far  behind.  At  this  time  the 
tug  Gettysburg,  towing  three  empty  barges  tandem  up  to  Philadelphia, 
was  some  distance  astern  of  the  dredge,  and  1,000  feet  or  more  to  the 
eastward  of  the  range.  She  was  out  of  the  channel  altogether,  was 
obviously  not  a  source  of  danger  to  any  vessel  on  or  near  the  range, 
and  was  not  as  favorably  placed  for  accurate  observation  as  the  other 
vessels  named.  She  was  moving  more  rapidly  than  the  dredge,  and  at 
the  time  of  the  collision  had  come  to  a  point  practically  opposite  buoy 
No.  3,  or  perhaps  a  little  below.  Considering  the  distant  and  disad- 
vantageous position  of  the  tow,  the  evident  bias  of  her  three  witnesses, 
the  improbable  precision  that  marks  much  of  their  testimony,  and  the 
variation  in  the  two  accounts  they  gave,  we  find  ourselves  unable  to 
rely  with  confidence  on  what  they  said  at  the  later  hearing,  and  cannot 
regard  it  as  of  special  value.     Taking  all  the  evidence  together,  we 
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incline  decidedly  to  the  conclusion  that  the  dredge  was  where  her 
business  required  her  to  be,  where  the  work  was  ordered  to  be  done, 
namely,  somewhere  near  the  line  of  the  range.  On  this  point  much  of 
the  testimony  will  continue  to  be  directly  in  conflict ;  but  we  attach  a 
good  deal  of  weight  to  the  fact  that,  if  we  should  assume  the  dredge's 
theory  to  be  correct,  namely,  that  she  was  coming  up  on  the  eastern 
edge  of  the  channel,  the  Raven's  change  of  course  is  then  without  a 
discernible  motive,  and  indeed  can  hardly  be  accounted  for,  except 
by  supposing  that  her  navigating  officer  had  taken  leave  of  his  senses. 
The  dredge's  account  requires  us  to  believe  thit,  after  the  vessels  had 
exchanged  passing  signals,  port  to  port,  their  positions  being  then  per- 
fectly safe,  the  Raven — a  loaded  vessel,  bound  for  sea,  and  going  down 
on  the  range,  with  nothing  at  hand  to  crowd  her  eastward— neverthe- 
less, on  a  clear,  bright  night,  deliberately  and  without  reason  left  her 
course  and  her  safe  position,  turned  several  points  to  the  eastward 
in  violation  of  her  signal,  and  in  effect  ran  the  dredge  down.  On  the 
face  of  things  this  theory  is  unlikely,  and  needs  strong  evidence  to 
establish  it,  and  we  think  it  should  yield  to  a  more  probable  view  of 
the  facts,  and  especially  since  that  view  is  supported  by  testimony 
quite  as  weighty  as  the  theory  of  the  dredge. 

How,  then,  is  the  collision  to  be  accounted  for?  At  this  point  let  us 
turn  to  the  Raven,  and  try  to  realize  the  situation  produced  by  her  ap- 
pearance on  the  scene.  Her  master  and  her  third  officer  were  on  duty, 
a  quartermaster  was  at  the  wheel,  and  an  experienced  seaman  was 
on  lookout.  When  she  turned  from  the  Baker  range  into  the  Liston 
range,  she  was  nearly  4  miles  above  buoy  No.  3.  The  Delaware  had 
had  nearly  an  hour  to  cover  the  2  miles  from  No.  1,  and  could  not 
have  been  far  south  of  No.  3.  As  the  collision  took  place  shortly 
after  9  o'clock,  she  was  probably  about  half  a  mile  below  No.  3,  and 
of  course  had  an  open  view  to  the  top  of  the  range.  How  soon  did 
she  see  the  Raven,  and  what  was  done?  And  here  we  have  the  ad- 
vantage of  testimony  that  was  not  before  the  court  below.  The  dredge 
was  in  sole  charge  of  the  second  mate,  with  whom  were  a  quarter- 
master at  the  wheel  and  a  seaman  supposed  to  be  on  duty  in  the 
bows.  The  quartermaster  was  not  under  obligation  to  look  out  for 
lights,  and  on  this  subject  of  lights  the  lookout  did  not  testify  at  the 
trial ;  he  was  not  produced,  and  no  proof  was  offered  that  an  effort 
had  been  made  to  find  him.  The  failure  to  call  this  witness  below,  or 
account  satisfactorily  for  his  absence,  afforded  ground  for  presuming 
that  his  testimony  would  not  support  the  dredge's  case  (The  New 
York,  175  U.  S.  204,  20  Sup.  Ct.  67,  44  L.  Ed.  126);  and  we  are  not 
sure  that  the  presumption  has  been  entirely  removed  by  the  belated 
agreement  to  permit  the  inspectors'  notes  to  be  read.  He  had  been 
questioned  by  the  inspectors  a  few  days  after  the  collision,  and  the 
Raven  offered  in  evidence  the  notes  of  that  examination.  These  (be- 
ing ex  parte)  were  properly  excluded  by  the  District  Judge  on  the 
government's  objection.  On  the  argument  of  this  appeal,  however,  the 
objection  was  withdrawn  and  the  parties  agreed  to  make  them  a  part 
of  the  record.  They  show  that  the  lookout  was  a  deckhand  who  had 
only  had  nine  weeks'  experience  as  a  seaman ;  that  none  of  the  officers 
had  ever  given  him  orders  about  his  duty  as  a  lookout;  and  that  he 
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^'supposed"  he  was  to  report  lights,  because  he  had  heard  some  of  the 
sailors  say  so.    The  notes  then  go  on  as  follows : 

"Q.  How  far  off  was  the  Raven  when  you  first  saw  her? 

"A.  I  don't  know  how  far  she  was. 

"Q.  When  you  first  saw  her  did  you  report  her  to  the  officer  on  watch? 

"A.  "No,  sir. 

"Q.  How  long  after  you  first  saw  her  did  you  hear  any  signals  blown  or 
exchanged  between  these  vessels? 

"A.  I  only  heard  one  signal. 

•*Q.  How  far  apart  were  they  when  you  heard  it? 

"A.  I  didn't  see. 

"Q.  Did  you  hear  the  whistle? 

**A.  I  heard  our  whistle. 

"Q.  Did  you  hear  her  whistle? 

•*A.  No. 

"Q.  Had  she  blown  a  whistle,  do  you  think  you  could  have  heard  it  from 
where  you  were? 

"A.  I  don't  know. 

**Q.  Do  you  know  what  this  whistle  signal  was  that  was  blown  by  your 
vessel? 

**A.  It  was  one  blast 

"Q.  When  this  signal  was  blown,  did  you  notice  what  lights  were  being 
shown  on  the  Raven? 

"A.  No,  sir. 

"Q.  Did  you  hear  any  other  whistle  signals  blown  by  the  Raven  or  the 
Delaware? 

"A,  No,  sir.  \ 

"Q.  When  you  were  standing  your  lookout,  did  you  stay  on  the  lookout 
from  the  time  you  got  there  until  It  was  time  for  you  to  be  relieved  by  the 
other  lookout? 

•*A.  No;   I  did  not. 

**Q.  What  were  you  doing  at  the  time  that  you  should  have  been  on  the 
lookout? 

"A.  I  was  down  doing  nothing. 

"Q.  WTien  you  were  down  doing  nothing,  who  was  on  the  lookout  then? 

"A.  Nobody." 

It  is  conceded  that  he  made  no  report  that  night,  thus  leaving  the 
second  mate  to  bear  the  responsibility  of  lookout  in  addition  to  his 
other  duties.  Certainly  this  is  not  the  vigilance  required  of  vessels  in 
a  narrow  channel,  and  must  be  taken  into  account  in  determining 
what  probably  occurred. 

The  position  of  the  dredge  being  ascertained  to  be  near  the  line  of 
the  range,  most  probably  somewhat  to  the  westward,  it  is  evident  that 
her  account  of  what  lights  she  saw  on  the  Raven,  and  how  far  away 
she  saw  them,  needs  to  be  modified.  She  received  no  help  in  this  di- 
rection from  her  inefficient  and  apparently  inattentive  lookout,  and 
the  likelihood  of  the  situation  is  not  in  favor  of  her  account.  We 
believe,  however,  that  at  s(Mne  time  she  did  give  a  signal  of  one  blast ; 
but  in  our  opinion  she  did  not  give  it  until  the  vessels  were  much 
closer  together  than  she  had  supposed,  and  until  the  danger  of  col- 
lision was  already  threatening.  As  we  see  the  situation  from  the  rec- 
ord, what  happened  was  this :  When  they  were  at  least  a  mile  apart, 
the  vessels  were  nearly  head  on,  both  being  near  the  range.  The  Raven 
made  out  the  approaching  vessel  to  be  a  dredge,  and  saw  that  her 
peculiar  lights  indicated  that  she  was  at  work;   this  meant  that,  if 
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she  was  moving  at  all,  she  was  moving  slowly — was  "practically  un- 
manageable," in  the  language  of  the  notice  quoted  above — and,  as  the 
position  of  the  vertical  lights  showed  that  she  might  be  passed  on 
either  side,  the  choice  of  sides  was  thus  left  to  the  Raven.  She  chose 
the  eastern  side  and  started  to  execute  the  necessary  maneuver.  As 
the  combined  speed  of  the  vessels  was  about  14  miles,  they  were  ap- 
proaching each  other  rapidly.  The  dredge  had  now  nearly  reached 
the  buoy  wh^re  she  was  to  turn  and  work  down  stream,  and,  having 
failed  to  notice  the  Raven  at  all,  or  (as  perhaps  is  more  likely)  suppos- 
ing her  to  be  farther  away  than  was  the  case,  she  started  to  make  the 
turn,  believing  that  she  could  do  so  safely.  This  belief  might  have 
been  justified,  if,  as  she  contends,  she  had  already  given  ample  notice 
by  signal  that  she  was  going  to  the  eastward.  But,  even  if  no  signals 
had  been  exchanged,  she  might  still  mistakenly  believe  that  she  had 
plenty  of  time  to  get  out  of  the  way.  Whatever  the  fact  about  the 
signals  may  be,  she  had  scarcely  begun  the  eastward  movement  when 
she  discovered  that  the  Raven  was  so  near  that  the  turn  was  hazardous. 
It  was  too  late  to  go  back,  however ;  she  was  now  committed  to  the 
maneuver,  and  she  then  did  all  that  was  possible  under  the  circimi- 
stances.  At  that  time  at  least,  if  not  before,  she  blew  one  blast,  and 
followed  it  almost  immediately  by  the  danger  signal,  starting  her  en- 
gines full  speed  astern  and  putting  her  helm  hard  aport,  so  as  to  turn 
to  the  eastward  as  rapidly  as  she  could.  The  effort  was  unavailing,  for, 
although  the  contact  may  have  been  delayed  by  these  maneuvers,  it 
could  not  be  avoided,  and  the  vessels  came  together  as  described  above^ 

From  the  foregoing  account  the  faults  of  the  Delaware  are  suffi- 
ciently clear.  She  did  not  have  a  competent  and  attentive  lookout,  and 
she  undertook  a  dangerous  maneuver  when  she  was  too  near  the  other 
vessel.  And  we  agree  that  the  Raven  was  also  at  fault.  If  her  tes- 
timony be  accepted,  she  gave  no  signals  whatever  from  the  beginning 
to  the  end,  and  assuming  this  to  be  true  she  cannot  be  absolved  for 
such  an  omission.  Her  excuse  is  that,  as  she  intended  to  pass  between 
the  Delaware  and  the  Gettysburg,  she  feared  to  mislead  one  or  the 
other  of  the  vessels,  and  therefore  refrained  from  signaling  at  all.  We 
do  not  regard  the  explanation  as  sufficient.  The  Gettysburg  was  too 
far  over  to  be  misled  by  a  starboard  passing  signal;  she  could  not 
possibly  suppose  that  such  a  signal  was  intended  for  her,  since  it  would 
require  the  Raven  to  take  the  extraordinary  course  of  leaving  the 
range  and  the  channel  altogether  in  order  to  pass  the  tow  on  its  star- 
board or  eastern  side.  As  the  steamship  intended  to  pass  the  Dela- 
ware starboard  to  starboard,  she  ought  to  have  given  the  appropriate 
signal.  She  may  have  regarded  the  Delaware  as  "practically  unman- 
ageable," and  may  have  believed  that  she  herself  had  the  choice  of 
sides;  but  even  in  that  event  she  was  taking  the  risk  of  an  unexpected 
movement  on  the  part  of  the  dredge,  and  that  risk  she  could  have 
avoided,  or  at  least  could  have  minimized,  simply  by  giving  the  proper 
passing  signal.  This  fault  alone  is  sufficient  to  charge  her  with  con- 
tributing negligence. 

And  we  think  she  also  committed  a  fault  by  persisting  in  her  swing 
to  the  eastward  and  in  maintaining  her  speed  after  she  knew  that  the 
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Delaware  was  moving  in  the  same  direction.  Her  explanation  is  that 
by  keeping  her  course  and  speed  she  thought  she  might  be  able  to 
cross  the  dredge's  bows  in  safety,  and  she  points  to  the  fact  that  the 
blow  was  so  n^ar  the  dredge's  stem  as  to  indicate  that  she  nearly  suc- 
ceeded. This  does  not  seem  to  be  quite  accurate.  As  we  understand 
the  situation,  she  was  still  far  enough  from  success;  obviously,  it 
Would  not  have  helped  matters  to  place  herself  across  the  Delaware's 
bow,  for  (instead  of  herself)  the  dredge  would  then  have  been  the 
striking  vessel.  In  our  opinion  the  only  chance  of  avoiding  the  collision 
after  the  dredge's  mistake  was  for  the  Raven  to  stop  and  reverse,  and 
make  every  effort  to  go  to  the  westward  in  order  to  pass  under  the 
dredge's  stern.  As  we  see  it,  such  a  maneuver  was  less  dangerous  than 
to  follow  the  other  vessel  to  the  eastward,  and  in  our  opinion  it  had  a 
fair  chance  of  success  and  should  have  been  adopted. 

We  hold  both  vessels  therefore  at  fault,  and  direct  the  court  below 
to  modify  the  decree  "accordingly. 

Appeal  of  the  United  States. 
[2]   Having  found  the  Raven  solely  at  fault,  the  court  below  on 
September  10,  1914,  appointed  a  commissioner  to  ascertain  the  dam- 
ages, setting  forth  in  the  interlocutory  decree  that  the — 

"  ♦  ♦  ♦  damages  [were]  to  embrace  the  reasonable  cost  which  shonld  have 
been  Incurred  in  making  necessary  repairs  to  the  said  Delaware,  together 
with  the  amount  of  wages  and  cost  of  supplies  and  maintenance  which  should 
reasonably  have  been  incurred  in  maintaining  the  said  Delaware  during  the 
estimated  period  or  periods  of  said  repairs." 

As  stated  by  the  District  Judge  in  his  opinion  (222  Fed.  958),  con- 
sidering the  commissioner's  award,  this  decree  "was  made  as  a  matter 
of  course,  without  its  terms  being  brought  to  the  attention  of  the 
court." 

And  this  may  account  for  the  government's  application  in  November 
to  amend  the  concluding  clause  of  the  decree.  At  all  events  the  govern- 
ment did  seek  to  amend  that  clause  so  as  to  make  it  read  as  follows : 

"Together  with  the  damages  suffered  by  reason  of  the  detention  of  the  said 
Delaware  during  the  reasonable  period  of  repairs,  which  shall  be  measured  uy 
the  reasonable  cost  of  opemting  the  said  dredge  during  a  period  equal  to  the 
Maid  reasonable  period  of  repairs,  including  depreciation.'* 

The  court  refused  to  allow  the  amendment,  and  the  refusal  is  one 
of  the  errors  now  assigned.  But  we  need  not  consider  it,  for  in  our 
opinion  a  controlling  question  raised  by  the  record  is  well  within  the 
terms  of  the  imamended  decree,  as  will  appear  by  a  brief  summary  of 
the  commissioner's  award,  which  was  approved  by  the  court  below. 

During  the  hearings,  which  ended  late  in  October,  the  government 
asked  no  allowance  for  depreciation,  nor  for  the  estimated  value  of  the 
excavation  that  might  have  been  done  while  the  dredge  was  idle,  but 
confined  its  claim  to  the  actual  cost  of  repair,  and  to  the  wages  and 
maintenance  of  the  full  crew  during  the  time  consumed  in  that  work. 
The  commissioner  fixed  the  sufficient,  and  therefore  the  reasonable, 
time  at  21  days,  instead  of  40,  and  allowed  the  wages  and  maintenance 
of  only  10  men  (instead  of  58),  adding  these  sums  to  the  cost  of  re- 


Digitized  by 


Google 


382  145  C.  C.  A.  REPORTS 

pairs  with  one  or  two  other  expenditures.    He  recommended  a  decree 
made  up  of  the  following  items : 

Reasonable  amount  required  In  making  repairs  to  the  dredge $3,842.75 

Charge  for  docking  221^23 

Charge  for  tug  hire 37.50 

lieasonable  amount  of  wages  to  crew  and  officers  for  21  days  or  *i/so 

of  monthly  pay  roll  of  10  men   598.50 

Cost  of  maintenance  for  10  men  for  21  days,  at  |1  per  day 210.00 

Vessel  supplies  for  21  days 229.07 

Total    ^,139.05 

Interest  on  same  from  January  14,  1914,  to  September  10,  1914,  date 
of  decree 202.13 

$5,341.18 

The  government  assents  to  the  reduction  from  40  days  to  21  days, 
and  makes  no  complaint  now,  except  that  wages  and  subsistence  should 
have  been  allowed  for  the  full  crew,  instead  of  for  the  10  men  whom 
the  commissioner  regarded  as  a  sufficient  complement  during  the  period 
of  repair.    The  amount  in  issue  is  $1,863.72. 

The  situation  is  unusual,  and  the  question  presented  has  had  our 
serious  attention.  In  the  first  place  we  observe  that  all  the  items  con- 
tained in  the  foregoing  list  are  accepted  as  far  as  they  go.  The  sole 
objection  is  that  some  of  the  allowances  should  have  been  large  enough 
to  provide  for  the  whole  crew.  Confining  our  attention,  therefore,  to 
this  matter,  we  start  with  the  fact  that  the  repairs  were  finished  with- 
in a  reasonable  period,  fixed  by  the  commissioner  at  21  days.  To  this 
finding  neither  party  is  now  objecting.  The  period  being  reasonable, 
and  nothing  being  in  dispute  except  the  number  of  men,  we  come  to 
consider  the  ground  on  which  the  propriety  of  such  an  allowance  should 
be  determined.  And  we  note,  also,  that  the  government  is  not  claiming 
for  loss  of  profits,  or  for  losing  the  use  of  the  dredge;  it  is  simply 
asking  to  be  reimbursed  for  money  actually  paid  out  for  wages  and 
supplies.  No  speculative  element  enters  into  the  discussion ;  a  definite 
amount  has  been  ascertained,  and  the  only  inquiry  is  whether  the 
government  should  be  repaid  a  sum  of  money  that  has  already  been 
spent.  Should  this  sum  be  charged  against  the  Raven  ?  We  lay  aside, 
as  not  in  point,  the  case  of  The  Conqueror,  166  U.  S.  125,  17  Sup. 
Ct.  510,  41  L.  Ed.  937,  a  decision  much  relied  upon  by  the  court  be- 
low, and  relied  upon  now  by  the  Raven's  counsel.  As  we  understand 
the  opinion  there  delivered,  the  important  question  presented  to  the 
Supreme  Court  was:  What  damages  for  unlawful  detention  should 
be  awarded  to  the  owner  of  a  private  yacht,  intended  and  actually 
used  solely  for  his  own  pleasure?  He  had  lost  no  money  by  reason 
of  losing  her  use,  and  had  been  debarred  from  no  profits.  He  had, 
of  course,  suffered  inconvenience,  and  his  pleasure  had  been  inter- 
rupted ;  but,  as  no  measure  is  known  for  estimating  such  damage  ac- 
ctwately,  he  was  allowed  no  compensation  therefor.  In  that  very  case, 
however  (166  U.  S.  134,  135,  17  Sup.  Ct.  510,  41  L.  Ed.  937),  the 
owner  was  reimbursed  for  money  actually  paid  out  for  wages  and 
supplies  during  part  of  the  period.  For  several  weeks  the  yacht  had 
been  detained  by  the  collector  of  customs,  and  during  this  time  the 
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whole  crew  had  remained  on  board  under  pay.  They  had  rendered 
little  actual  service,  and  had  been  kept  on  the  vessel  more  as  a  matter 
of  precaution  than  because  their  presence  was  essential.  The  vessel 
was  at  anchor  in  New  York  Harbor,  and  the  reason  for  keeping  them 
was  the  fear  that  some  contingency  might  arise  that  would  call  for 
the  service  of  the  whole  crew.  .  The  expense  of  keeping  them  all  was 
allowed  for  as  reasonable,  but  after  the.  yacht  was  removed  to  the 
Erie  Basin,  where  no  one  could  be  needed  except  caretakers,  the  al- 
lowance was  reduced  to  the  pay  of  a  few  men. 

In  whichever  form  the  question  may  be  stated — whether  a  given 
number  of  men  is  necessary,  or  whether  such  a  number  is  reasonable 
— the  words  "reasonable"  and  "necessary''  carry  practically  the  same 
meaning.  Each  situation  must  be  taken  by  itself,  and  the  inquiry  is : 
What  allowance  should  be  made  under  the  particular  circumstances? 
We  agree  with  the  government's  argument  that  the  crew  of  this  dredge 
differs  from  the  crew  of  the  ordinary  vessel.  A  dredge  is  a  floating 
machine,  not  a  boat  for  commercial  use,  and  of  necessity  most  of  her 
men  are  rather  artisans  or  mechanics  than  common  seamen.  They 
must  be  familiar  with  machinery  of  one  kind  or  another,  and  cannot 
be  easily  replaced  from  the  wharf  or  a  sailors'  lodging  house.  In  this 
instance,  many  of  the  crew  had  been  employed  for  a  considerable  time, 
their  periods  of  service  ranging  from  seven  years  to  a  few  months — 
see  the  government's  list — and  they  had  become  so  experienced  and 
efficient  as  to  be  important  factors  in  the  particular  work  then  being 
done.  They  had  been  sifted  out  from  many  others,  and  had  been 
chosen,  not  only  because  of  their  skill  and  experience,  but  also  be- 
cause they  were  sober  and  reliable.  Now,  was  it  reasonable  or  un- 
reasonable to  retain  such  a  crew  intact  during  a  period  that  has  been 
found  to  be  of  no  more  than  reasonable  length  ?  Was  the  government 
obliged  to  disperse  an  organized  force,  gattiered  with  such  care,  and 
run  the  risk  of  reassembling  the  men  after  the  vessel  should  be  ready 
to  resume  work?  No  doubt  many  of  them  were  practically  idle  on 
board  the  dredge  while  she  lay  in  the  dry  dock.  Should  they  have 
been  discharged  in  order  to  save  expense  to  a  wrongdoer?  If  the  sit- 
uation is  to  be  tested  by  what  an  ordinarily  prudent  business  man 
would  do— and  both  parties  ask  us  to  apply  this  test — ^we  think  only 
one  answer  is  probable :  Such  a  man  woidd  keep  the  crew  together 
for  three  weeks  under  pay  rather  than  risk  their  loss.  The  case  might 
be  different  if  the  crew  were  of  the  usual  type — wandering  sailors 
without  special  skill  or  mechanical  training,  such  men  as  can  nearly 
always  be  found  in  a  large  port  like  Philadelphia.  And  the  case  might 
be  diflferent,  also,  if  we  were  dealing  with  a  time  that  would  appear 
at  once  to  be  unreasonably  long.  Conceivably  we  might  not  find  it 
easy  to  draw  the  line.  No  one  would  contend  that  a  crew  like  this 
should  have  been  discharged,  if  the  repairs  had  been  likely  to  be  fin- 
ished within  three  or  four  days.  Would  a  week  be  too  long?  Or  two 
weeks?  Or  three  weeks?  In  the  present  inquiry,  we  are  much  as- 
sisted by  the  commissioner's  finding,  and  the  assent  of  both  parties, 
that  three  weeks  was  a  reasonable  time  for  the  necessary  work ;  and 
we  feel  justified,  therefore,  in  adding  our  own  agreement  on  this  sub- 
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ject,  and  in  reaching  the  conclusion  that  the  government  did  not  go  too 
far  in  keeping  this  exceptional  crew  together  for  the  period  thus  fixed. 
There  is  no  doubt  that  the  government  was  acting  in  good  faith,  for 
it  keeps  the  crew  together  when  the  work  is  interrupted  by  repairs  or 
by  unfavorable  conditions.  And  in  determining  the  question  before 
us  there  is  some  force  in  the  fact  that  negotiations  were  pending  from 
December  5,  to  December  18,  by  which  the  government  was  delayed 
in  deciding  to  repair  the  vessel  at  League  Island — a,  delay  for  which 
we  think  neither  party  should  fairly  be  held  responsible. 

On  each  appeal,  therefore,  the  decree  must  be  reversed.  If  the 
parties  do  not  agree  on  the  amount  of  the  Raven's  damages,  a  further 
inquiry  will  be  needed  before  the  commissioner ;  if  they  do  agree,  the 
District  Court  is  directed  to  modify  its  decree  in  accordance  there- 
with, and  with  this  opinion.  And  we  direct,  also,  that  the  costs  below 
and  in  this  court  be  equally  divided. 


<231  Fed.  390) 

GRAND  UNION  TEA  CO.  v.  LORD. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    March  1,  1916.) 

No.  1373. 

1.  COBPOBATIONS   ^=:»423 — ^LIABILITY   FOR    AqENT'S   ToBTS — SlANDEB. 

A  corporation  is  liable  for  the  slanderous  words  of  Its  agent  if  the  agent 
at  the  time  is  transacting  its  business  and  the  slanderous  words  are 
spoken  in  the  course  of  such  business  and  in  connection  therewith. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §{  1692-1605, 
1903,1906;   Dec.  Dig.  <g=»423.] 

2.  CoRPOBATiONs  ^=s>42S — Liability  fob  Agent's  Tobts — Slandeb. 

Plaintiff  was  in  charge  of  one  of  defendant's  stores,  and  while  defend- 
ant's manager  was  making  an  inventory  left  the  store  without  explana- 
tion. M.,  a  friend  of  plaintiff,  stow>ed  at  the  store  and  inquired  for  him, 
and  the  manager  told  him  that  plaintiff  had  acted  In  a  very  peculiar 
way  and  went  off  without  saying  anything,  and  that  his  stock  and  his 
cash  were  short.  Held,  that  defendant  was  liable  for  the  manager's 
language,  as  he  was  engaged  in  its  business  and  acting  in  its  behalf  when 
the  words  were  spoken  and  they  referred  to  plaintilTs  acts  in  the  work 
for  which  he  was  employed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1682-1695, 
1903,1906;   Dec.  Dig.  <8=»423.] 

3.  Libel  and  Slandeb  ^=s>54 — ^Defenses — Justification. 

Proof  of  the  truth  of  the  words  spoken  is  a  good  defense  in  an  action 
for  slander,  but  the  justlflcaticm  must  be  as  broad  and  complete  as  the 
misconduct  charged. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  { 152; 
Dec.  Dig.  <S=>54.] 

4.  Libel  and  Slandeb  ^=»123(7) — Actions — Questions  fob  Juby. 

In  an  action  for  slandering  plaintiff,  who  was  in  charge  of  one  of  de- 
fendant's stores,  by  saying  that  his  stock  and  cash  were  short,  evidence 
held  insufficient  to  show  that  his  stock  was  short,  or  that  there  was  a 
shortage  in  the  cash,  at  least  in  such  amount  as  would  Justify  the  infer- 
ence that  he  had  misappropriated  the  money,  with  such  a  degree  of  cer 
talnty  as  to  warrant  the  court  in  holding  as  matter  of  law  that  the 
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language  complained  ot  was  true,  and  hence  the  direction  of  a  Terdlct  for 
defendant  was  properly  denied. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {  361 ; 
Dea  Dig.  <S=>123<7).] 
6.  Libel  and  Slander  ^=>44(1) — ^PBnriLEOED  ComniNiCATiONS — ^Dischaboe 

OF  DUTT. 

Plaintiff  was  In  charge  of  one  of  defendant's  stores,  and  V.  was  defend- 
ant's general  manager  In  charge  of  the  territory,  Including  such  store. 
While  V.  was  taking  an  inventory,  plaintiff  left  the  store  without  expla- 
nation, and  did  not  return  that  day.  M.,  a  familiar  friend  of  plaintiff, 
with  whom  plaintiff  lived,  called  at  the  store  and  inquired  for  plaintiff, 
and  V.  told  him  that  plaintiff  had  acted  In  a  very  peculiar  way,  and  had 
gone  off  without  saying  anything,  and  that  his  stock  and  his  cash  was 
short  Held,  that  while,  it  was  perhaps  not  unnatural  for  V.  to  tell  M. 
of  the  shortage,  he  owed  no  duty  to  M.  to  make  such  statement  and 
there  was  no  basis  for  a  claim  of  privilege. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  133, 
134;   Dea  Dig.  «=»44(1).] 

6.  Appeal  and  Ebbob  ^=»1064(2) — Libel  and  Slandeb  ^=»124(4) — ^Actions — 

iNffiBUcnoNS — Prejudicial  Ebbor. 

In  an  action  for  slandering  a  person  In  charge  of  a  store  by  saying 
that  his  cash  and  stock  were  short,  it  was  error  and  prejudicial  to 
charge  that  If  defendant's  manager  spoke  of  plaintiff  the  defamatory 
words  charged  In  the  declaration  under  circumstances  alleged,  and  if  such 
words  were  false,  then  a  recovery  might  be  had,  as  It  was  for  the  jury 
to  determine  whether  the  language  used  was  an  accusation  of  crime  or 
the  Imputation  of  conduct  amounting  only  to  Irregularity  or  negligence, 
and  the  Instruction  In  effect  told  the  jury  that  the  words  spoken  necessarily 
Imputed  the  commission  of  a  crime  and  were  actionable  per  se,  especially 
where  the  court  further  charged  that  If  the  manager  slandered  plaintiff 
as  charged  in  the  declaration,  defendant  was  liable,  and  refused  to  charge 
that  If  the  language  used  did  not,  according  to  its  fair  meaning  under 
the  circumstances,  charge  plaintiff  with  larceny,  or  If  the  hearers  did 
not  understand  that  It  charged  him  with  larceny,  but  that  it  simply 
charged  him  with  some  Improper,  negligent,  or  careless  act  not  amount- 
ing to  larceny,  then  defendant  was  not  guilty. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4221, 
4222;  Dec,  Dig.  <ft=>1064(2);  Libel  and  Slander,  Cent  Dig.  {  366;  Dec. 
Dig.  <ft=>124(4) ;  Trtal,  Cent  Dig.  {§  475,  480,  525,  526,  553,  558.] 

7.  Trial  <8=»296(1) — Libel — ^Instbtjctions — Cxtbb  op  Error. 

Such  error  was  not  cured  by  charging  that  In  determining  whether 
or  not  the  language  used  Imputed  a  criminal  offense,  the  words  must  be 
construed  In  their  plain  and  popular  sense,  and  that  it  was  not  necessary 
that  the  manager  should  have  expressly  charged  plaintiff  with  larceny 
or  a  breach  of  trust,  but  that  it  was  sufficient  If  the  charge  consisted  of 
a  statement  of  matters  which  would  naturally  and  presumably  be  under- 
stood by  those  hearing  them  as  charging  a  crime  or  breach  of  trust,  or  as 
affecting  plaintiff  In  his  trade  or  calling,  as  this  Implied  that  the  words 
were  slanderous  In  their  plain  and  popular  sense,  and  failed  to  make  It 
clear  to  the  jury  that  the  meaning  of  the  words  was  for  their  determina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {$  706-707 ;  Dec  Dig. 
<ft=>296(l).l 

8.  Libel  and  Slandeb  ^=5>124(4) — Actions — Instructions. 

In  an  action  for  slandering  a  person  In  charge  of  a  store  by  saying 
that  his  cash  and  stock  were  short,  an  Instruction  that  it  was  sufficient 
to  constitute  slander  If  the  words  were  naturally  and  presumably  under- 
stood to  charge  a  crime  or  breach  of  trust  or  to  affect  plaintiff  In  his 
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calllns:,  was  erroneous,  as  words  not  slanderous,  bat  merely  derogatoiy, 
would  tend  to  affect  plaintiff  in  his  trade  or  calling. 

[Ed.  Note. — For  other  cases,  see  libel  and  Slander,  G^it  Dig.  i  366; 
Dec.  Dig.  <S=»124(4).] 

9.  Libel  and  Slander  «=»124(2) — ^Actions — iNSTRuonoNa 

Plaintiff  was  in  charge  of  one  of  defendant's  stores,  and  claimed  that 
while  defendant's  manager  was  making  an  inventory  he  told  a  friend  of 
plaintiff,  who  inquired  for  plaintiff,  that  plaintiff  was  short  in  his  ca^ 
and  stock.  Defendant  requested  an  instructicm,  stating  plaintiff's  claim, 
and  stating  that  defendant  claimed  that  M.,  to  whom  the  alleged  slander- 
ous statement  was  made,  was  a  friend  of  plaintiff  and  lived  in  the  same 
house  with  him;  that  defendant's  manager  was  endeavoring  to  locate 
plaintiff  and  get  some  explanation  of  his  conduct,  and  that  the  statement 
as  to  the  shortage  was  true,  and  made  in  good  faith  and  without  malice; 
that  proof  of  the  truth  of  the  statement  was  a  complete  defense;  that 
the  burden  was  on  plaintiff  to  establish  his  case,  and  he  must  show  that 
defendant  used  the  language  charged,  and  the  jury  must  believe  this 
language,  if  true,  to  be  slanderous,  or  such  as  from  its  usual  import  was 
Insulting  and  calculated  to  cause  a  breach  of  the  peace,  or  there  could  be 
no  recovery ;  and  that  if,  after  hearing  the  evidence,  the  Jury  believed  the 
stock  was  short  and  the  cash  was  also  short,  the  verdict  must  be  for  de- 
fendant, whether  the  shortage  was  due  to  carelessness,  ignorance,  lack  of 
attention,  dishonesty,  or  other  cause.  Held,  that  this  instruction,  in  sub- 
stance, should  have  l)een  given,  as  it  presented  defendant's  theory  of  the 
case,  and  contained  nothing  objectionable,  either  as  to  matters  o(  fact 
in  the  aspect  of  the  facts  claimed  by  defendant  or  as  to  the  applicaMe 
rules  of  law,  and  it  included  propositions  which  defendant  was  entitled 
to  have  submitted  when  not  covered  by  the  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  |  370; 
Dec.  Dig.  <S=>124(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  I.  C.  Lord  against  the  Grand  Union  Tea  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed. 

R.  Randolph  Hicks,  of  Norfolk,  Va.,  for  plaintiff  in  error. 
Allan  D.  Jones  and  S.  O.  Bland,  both  of  Newport  News,  Va.,  ior 
defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Orcuit  Judges. 

KNAPP,  Circuit  Judge.  The  plaintiff  in  error,  defendant  below 
and  hereinafter  so  called,  conducts  a  large  number  of  stores  in  diflFer- 
ent  parts  of  the  country.  The  territory  in  which  it  operates  is  divided 
into  divisions,  one  of  which,  with  headquarters  at  Washington,  in- 
cluded the  store  at  Newport  News,  Va.  The  general  manager  of  this 
division  was  C.  C.  Van  Allen,  who  lived  in  Washington.  It  was  his 
duty,  among  other  things,  to  take  an  inventory  at  least  twice  a  year 
of  the  stores  tmder  his  supervision,  and  he  had  authority  to  hire  and 
discharge  employes.  The  management  of  the  business  in  his  division, 
at  least  in  large  degree,  was  subject  to  his  control.  From  January, 
1913,  until  the  20th  or  21st  of  April,  1914,  the  plaintiff.  Lard,  was  in 
charge  of  the  Newport  News  store.  Van  Allen  visited  this  store,  and 
took  an  inventory  about  the  7th  of  January,  1914,  and  found  a  short- 
age in  the  stock,  as  he  asserts,  of  about  $500.    He  took  another  in- 

«s»For  other  cmm  •••  same  topic  *  KBT-NUMBBR  in  aU  Koy-Numborea  DigetU  *  IndozM 

Digitized  by  VjOOQIC 


GBAND  UNION  TEA  CO.  V.  LORD  387 

ventory  on  the  11th  of  February,  and  discovered  a  further  shortage 
of  upwards  of  $700,  which  had  accrued  since  his  January  visit;  but 
nothing  appears  to  have  been  done  about  these  shortages,  and  Lord 
continued  in  charge  of  the  store.  Van  Allen  went  there  again  on  Mon- 
day, the  20th  of  April,  and  claims  to  have  found  an  additional  short- 
age in  the  stock  of  180-odd  dollars,  and  a  small  shortage  in  the  cash, 
the  amount  of  which  is  disputed.  This  inventory  was  commenced 
soon  after  Van  Allen's  arrival  at  the  store,  and  continued  throughout 
the  day  and  evening.  It  was  resumed  the  next  morning,  but  Lord  soon 
afterwards  left  the  store  without  explanation,  and  did  not  return  dur- 
ing that  day.  In  the  afternoon  some  effort  was  made  to  locate  him,  but 
he  was  not  found.  Inquiry  was  made  at  his  residence,  and  also  at  the 
store  of  one  Moncure,  in  whose  house  Lord  was  living.  It  seems  that 
Moncure  himself  had  gone  to  Richmond  that  day ;  but  he  called  at  de- 
fendant's store  on  his  return  to  inquire  if  Lord  had  gone  home ;  and  it 
was  for  words  spoken  to  him  at  that  time  by  Van  Allen  that  this  suit 
for  slander  was  brought.  At  the  trial  Moncure  was  a  witness  for 
plaintiff  and  testified  as  follows  concerning  the  incident : 

"I  met  Mr.  Van  Allen  one  afternoon  when  I  came  to  the  store  of  the  Grand 
Union  Tea  CJompany,  from  Richmond.  I  stopped  by  the  store,  poked  my  head 
in,  and  said — 'Has  Mr.  Lord  gone  up?'  Some  one  told  me  he  was  not  there, 
and  then  Mr.  Van  Allen  got  up  and  said,  *Is  not  this  Mr.  Moncure?*  and  I 
told  him  that  was  my  name.  He  asked  me  if  Mr.  Lord  lived  at  my  house,  and 
I  told  him  that  he  did.  He  said  that  Mr.  Liord  had  acted  in  a  very  peculiar 
way,  and  that  he  went  ofT  without  saying  anything  to  us,  and,  about  as  I  can 
remember,  'His  stock  is  short  and  his  cash' — he  did  not  say  how  much — and 
I  remarked,  'I  am  very  much  surprised  to  hear  it,'  and  went  home." 

The  words  claimed  by  Moncure  to  have  been  spoken  of  and  con- 
cerning Lord  on  this  occasion,  namely,  "His  stock  is  short  and  his 
cash,"  are  substantially  the  words  set  out  in  the  declaration  and  al- 
leged to  be  actionable.  There  was  a  verdict  of  $2,000  for  the  plain- 
tiff, and  the  case  comes  here  on  writ  of  error. 

[1,  2]  The  defendant  contends  that  a  verdict  should  have  been  di- 
rected in  its  favor  for  reasons  which  will  be  briefly  considered.  It  is 
argued,  in  the  first  place,  that  defendant,  a  corporation,  is  not  liable 
for  the  alleged  slander  because  the  statement  concerning  Lord  was  not 
made  by  Van  Allen  in  the  scope  of  his  employment  or  in  the  perform- 
ance of  his  duties,  and  particularly  because  it  was  not  authorized  by 
the  corporation.  We  deem  it  unnecessary  to  review  the  numerous 
cases  involving  the  liability  of  a  corporation  for  the  tortious  acts  of 
its  agent,  because  the  law  is  well  settled  that  a  corporation  is  liable  for 
the  slanderous  words  of  its  agent  if  the  agent  at  the  time  is  trans- 
acting the  business  of  the  corporation,  and  the  slanderous  words  are 
spoken  in  the  course  of  such  business  and  in  connection  therewith. 
Washington  Gas  Light  Company  v.  Lansden,  172  U.  S.  534,  19  Sup. 
Ct  296,  43  L.  Ed.  543 ;  Stewart  v.  Wright,  quoting  many  cases,  147 
Fed.  321,  77  C.  C.  A.  499;  Waters-Pierce  Oil  Company  v.  Bridwell, 
103  Ark.  345,  147  S.  W.  64,  Ann.  Cas.  1914B,  837;  Hypes  v.  South- 
cm  Railway  Company,  82  S.  C.  315,  64  S.  E.  395,  21  L.  R.  A.  (N.  S.) 
873,  17  Ann.  Cas.  620;  Fensky  v.  Maryland  Casualty  Company,  264 
Mo.  154,  174  S.  W.  416;   Sun  Life  Assurance  Company  v.  Bailey, 
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101  Va.  443,  44  S.  E.  692.  Van  Allen  was  concededly  engaged  in  the 
business  of  defendant  and  acting  in  its  behalf  when  the  words  com- 
plained of  were  spoken,  and  the  words  themselves  had  reference  to  the 
acts  of  Lord  in  the  work  for  which  he  was  employed.  Under  the  de- 
cisions quoted,  and  many  others  which  have  been  examined,  we  are 
clearly  of  opinion  that  the  defendant  should  be  held  responsible  for  the 
language  of  Van  Allen  on  the  occasion  in  question. 

[3,  4]  In  the  second  place,  it  is  insisted  that  the  action  must  fail 
because  the  words  used  by  Van  Allen  were  shown  to  be  true.  It  is  of 
course  familiar  doctrine  fliat  proof  of  the  truth  of  the  words  spoken 
is  a  good  defense  in  an  action  for  slander.  But  the  justification  must 
be  as  broad  and  complete  as  the  misconduct  charged  in  the  utterance, 
and  we  are  convinced,  after  careful  reading  of  the  testimony,  that  the 
justification  attempted  in  this  case  did  not  reach  that  degree  of  cer- 
tainty and  completeness  which  would  warrant  the  court  in  holding,  as 
matter  of  law,  that  the  language  complained  of  was  proven  to  be  true. 
It  is  enough  to  say  in  support  of  this  conclusion  that  Van  Allen,  upon 
whose  testimony  alone  rests  the  charge  of  shortage  in  the  stock,  did 
not  have  that  personal  knowledge  of  the  facts,  particularly  as  to  the 
January  shortage,  which  enabled  him  to  testify  with  certainty  that  such 
a  shortage  existed.  When  this  inventory  was  taken  the  papers  were 
sent  to  New  York,  the  main  office  of  the  company,  for  the  extensions 
to  be  carried  out,  and  Van  Allen  had  notice  from  New  York,  scwne 
three  or  four  weeks  afterwards,  that  the  inventory  "did  not  figure  up 
exactly."  He  claimed  to  have  himself  verified  the  February  inventory, 
but  as  this  was  apparently  based  on  the  January  figures,  its  correctness 
depended  upon  the  unproven  accuracy  of  the  previous  inventory. 
Concerning  the  inventory  in  progress  when  the  alleged  slander  was 
uttered,  it  is  also  true,  as  we  understand  the  record,  that  Van  Allen 
did  not  have  the  personal  knowledge  necessary  to  prove  the  shortage 
he  claimed  to  have  found  at  that  time.  It  is  significant  that  Lord  made 
no  attempt  to  explain  the  discrepancy,  and  there  is  much  ground  for 
belief  that  the  alleged  shortage  existed ;  but  we  think  there  was  lack 
of  sufficient  le^l  proof  of  the  shortage  alleged  to  make  out  a  case  of 
complete  justification.  Moreover,  some  ciramistances  were  shown 
which  the  jury  might  properly  take  into  account,  such  as  the  retention 
of  Lord  in  charge  of  the  store  for  more  than  three  mcwiths  after  a 
shortage  was  first  claimed  to  have  been  found,  and  the  failure  then 
or  later  to  take  any  proceedings  against  him  or  his  bondsmen  for  mis- 
appropriating the  property  with  which  he  was  intrusted.  Nor  in  our 
opinion  can  it  be  said  that  there  was  convincing  proof  of  a  shortage 
in  cash,  at  least  of  such  amount  as  would  justify  the  inference  that 
Lord  had  misappropriated  the  money,  if  the  language  of  Van  Allen  be 
assumed  to  impute  to  him  misconduct  in  that  regard.  It  follows  that 
no  error  was  committed  in  refusing  to  direct  a  verdict  for  defendant 
on  the  grotmd  that  the  truth  of  what  Van  Allen  said  had  been  fully  es- 
tablished. 

[5]  The  claim  that  the  words  spoken  to  Moncure  were  a  privileged 
communication,  or  of  that  nature,  cannot  be  sustained.  It  is  true  that 
Lord  lived  in  Moncure's  house,  and  the  relaticms  between  them  were 
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inferentially  shown  to  be  those  of  familiar  friendship.  In  view  of  this 
friendship,  and,  taking  into  account  the  circumstances  of  the  situation, 
it  was  perhaps  not  unnatural  for  Van  Allen  to  tell  Moncure  that  there 
was  a  shortage  in  Lord's  stock  of  goods  and  cash.  But  Van  Allen  owed 
no  duty  to  Moncure  to  make  such  a  statement,  and  we  perecive  no  as- 
pect of  the  case  which  brings  the  words  spoken  to  him  within  the  doc- 
trine of  privilege.  Dillard  v.  Collins,  25  Grat.  (66  Va.)  343 ;  Farley 
V.  Thalhimer,  103  Va.  504,  49  S.  E.  644;  Williams  Printing  Company 
et  al.  V.  Saunders,  113  Va.  156,  73  S.  E.  472,  Ann.  Cas.  1913E,  578. 
So  far  as  this  question  was  involved,  we  are  satisfied  that  defendant 
was  not  entitled  to  a  directed  verdict. 

[I]  The  errors  assigned  which  challenge  certain  instructions  to  the 
jury,  including  those  asked  by  defendant  and  refused,  present  a  more 
serious  question.  As  shown  by  the  record,  the  first  proposition  sub- 
mitted to  the  jury  was  this : 

**The  court  instructs  the  jury  that  If  they  beUeve  from  the  evidence  that 
the  defendant's  manager  spoke  of  the  plaintiff  the  defamatory  words  charged 
in  the  declaration  under  the  circumstances  stated  in  the  defendant's  plea  of 
Justification,  and  that  such  words  were  false,  then  a  recovery  may  be 
had." 

By  thus  characterizing  the  words  spoken  as  "defamatory,"  the  court 
in  effect  held  that  they  necessarily  imputed  the  commission  of  a  crim- 
inal offense,  and  were  therefore  actionable  per  se.  We  are  unable  to 
sustain  this  instruction.  It  seems  to  us  by  no  means  certain  that  the 
language  of  Van  Allen  implied  the  commission  of  a  crime,  or  were  so 
understood  by  Moncure.  The  circumstances  attending  the  utterance 
were  such  that  Moncure  might  have  inferred  that  no  more  was  meant 
than  a  discovered  variance  between  the  amount  of  stock  on  hand  and 
the  amount  that  ought  to  be  on  hand  according  to  the  books.  In  other 
words,  the  shortage  mentioned  might  have  been  understood  to  be 
merely  a  discrepancy,  resulting  from  carelessness  or  unintentional  er- 
ror, which  called  upon  Lord  for  explaination.  It  was  therefore  a  ques- 
tion for  the  jury  to  determine  whether  the  language  used  was  an  accu- 
sation of  crime  or  the  imputation  of  conduct  which  amounted  only  to 
irregularity  or  negligence.  Especially  is  this  so,  as  it  seems  to  us, 
since  Moncure  did  not  state,  and  apparently  was  not  asked,  what  con- 
struction he  himself  put  upon  the  language  of  Van  Allen.  And  the 
misleading  effect  of  tie  word  "defamatory"  is  made  more  evident  by 
the  refusal  of  the  court  to  give  the  following  instruction  requested 
by  defendant : 

"The  court  instructs  the  Jury  that  if  defendant's  lan^age  used  on  the  occa- 
sion complained  of,  taken  as  a  whole,  and  all  of  it,  did  not,  according  to  its 
ftilr  meaning  under  the  circumstances,  charge  plaintiff  with  larceny,  or,  if  the 
hearers  did  not  understand  that  it  charged  him  with  larceny,  but  that  it 
simply  charged  him  with  doing  some  improper,  negligent,  or  careless  act,  not 
amounting  to  larceny  as  the  hearers  understood  it,  then  defendant  is  not  guil- 
ty, for  then  he  would  not  charge  plaintiff  with  crime,  and  the  charge  of  crime 
is  the  gist  of  the  slander  alleged." 

Taking  these  instructions  together,  the  one  given  and  the  one  re- 
fused, the  jury  were  virtually  told  that  Van  Allen's  statement  im- 
puted to  Lord  the  commission  of  a  crime,  and  that  Lord  would  be  en- 
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titled  to  damages  if  they  found  that  Van  Allen  actually  used  the  lan- 
guage testified  to  by  Moncure.  Indeed,  the  jury  were  not  left  in 
doubt  upon  this  point,  because  the  court  further  instructed  the  jury 
as  follows: 

"The  court  instructs  the  Jury  that  If  they  believe  from  the  evidence  that, 
acting  within  the  scope  of  Van  Allen's  authority  as  an  agent  of  the  defendant 
company  and  in  the  course  of  the  business  in  which  said  Van  Allen  was  em- 
ployed by  said  defendant,  the  said  Van  Allen  slandered  the  said  plaintiff  as 
charged  in  the  declaration,  then  the  defendant  is  liable  therefor,  and  the  jury, 
in  determining  this  question  of  the  defendant's  liabUity,  may  consider  the  plea 
of  Justification,  if  not  sustained,  and  aU  facts  and  circumstances  shown  in 
evidence  in  this  case." 

As  already  indicated,  we  are  of  opinion  that  in  the  circumstances 
shown  the  words  spoken  did  not  necessarily  convey  the  idea  that  Lord 
had  stolen  or  embezzled  the  defendant's  property;  that  the  meaning 
and  intent  of  Van  Allen's  language  as  understood  by  Moncure  was  a 
question  of  fact  for  the  jury  to  pass  upon,  and  therefore  the  instruc- 
tions here  considered  were  erroneous  and  prejudicial. 

[7,  8]  We  do  not  overlook  the  statement  in  the  charge — 

**that  in  determining  whether  or  not  the  language  used  does  impute  a  crimi- 
nal offense,  the  words  must  be  construed  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understand  them." 

But  this  statement,  as  we  take  it,  implied  that  the  words  spoken  were 
slanderous  in  their  "plain  and  popular  sense,"  and  failed  to  make  it 
clear  to  the  jury  that  the  meaning  of  the  words  was  for  their  deter- 
mination. It  is  also  noted  that  the  language  just  quoted  was  followed 
with  this  amplification: 

"It  was  not  necessary  that  Van  Allen  should  have  expressly  charged  Lord 
with  the  larceny  of  the  money  and  goods,  or  a  breach  of  trust ;  it  is  sufficient 
if  the  publication  or  charge  consists  of  a  statement  of  matters  which  would 
naturally  and  presumably  be  understood  by  those  who  heard  them  to  charge  a 
crime,  or  breach  of  trust,  or  to  affect  Lord  in  his  trade  or  calling." 

But  this  does  not  avoid  the  criticism  already  made,  because  it 
carries  the  implication  that  the  words  spoken  would  "naturally  and  pre- 
sumably be  understood"  to  impute  a  criminal  offense,  and  does  not 
distinctly,  if  at  all,  leave  to  the  jury  the  question  whether  the  language 
of  Van  Allen  should  receive  that  construction.  Besides,  the  conclud- 
ing phrase  of  this  instruction  is  clearly  erroneous  for  the  reason  that 
words  which  are  not  slanderous,  but  merely  derogatory,  would  tend 
"to  affect  Lord  in  his  trade  or  calling." 

[9]  We  are  also  of  opinon  that  defendant  was  entitled  to  the  sub- 
stance of  the  following  instruction  which  the  court  refused : 

"The  jury  are  instructed  that  this  is  an  action  on  the  part  of  Lord  to  re- 
cover damages.  Lord  claims  that  Van  Allen,  his  superior  oflScer  in  the  Grand 
Union  Tea  Company,  made  a  statement  to  R.  C.  L».  Moncure  that  the  stock  in 
the  store  of  the  Grand  Union  Tea  Company  in  Newport  News,  Va.,  and  of 
which  Lord  was  manager,  was  short,  and  that  the  cash  in  said  store  was  also 
short.  The  defendant  claims  that  Moncure  was  a  friend  of  Lord  and  lived 
in  the  same  house  with  him,  and  that  Van  Allen  was  endeavoring  to  locate 
Lord  and  get  some  explanation  of  his  conduct,  and  that  the  statement  made 
by  Van  Allen  to  Moncure  as  to  the  shortage  in  the  stock  and  shortage  in  the 
cash  was  true,  and  was  made  in  good  faith  and  without  maUce.    In  actions 
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of  this  character,  proof  of  the  statement  of  which  complaint  Is  made,  If  true, 
Is  a  complete  defense.  To  slander  a  person  implies  a  false  statement  about 
them,  and  a  true  statement  of  and  concerning  a  person  is  not  an  insult  for 
which  there  can  be  a  recovery.  The  burden  is  on  the  plaintiff  to  establish 
his  case ;  he  must  show  that  the  defendant  used  the  language  set  out  in  the 
declaration,  and  the  jury  must  believe  this  language,  if  true,  to  be  slanderous, 
or  such  as  from  its  usual  Import  is  insulting,  and  calculated  to  cause  breach  of 
peace,  before  there  can  be  any  recovery.  If,  after  hearing  the  evidence,  the 
jury  believe  that  the  stock  mentioned  was  short,  and  the  cash  mentioned  was 
also  short,  then  the  verdict  must  be  for  the  defendant,  whether  said  shortage 
was  due  to  carelessness,  ignorance,  lack  of  attention,  dishonesty,  or  other 
cause." 

We  express  the  opinion  that  this  instruction,  in  substance,  should 
have  been  ^ven,  because  it  presents  the  defendant's  theory  of  the  case. 
We  find  nothing  in  it  that  appears  objectionable  either  as  to  matters 
of  fact,  in  the  aspect  of  the  facts  claimed  by  defendant,  or  in  that 
aspect  as  to  the  applicable  rules  of  law ;  and  it  includes  propositions 
which  the  defendant  had  the  right  to  have  submitted  to  the  jury,  but 
which  are  not  covered  by  the  actual  instructions. 

For  these  reasons  we  are  constrained  to  hold  that  the  judgment 
should  be  reversed* 


(231  Fed.  397) 

MARYLAND  CASUALTY  CO.  v.  PRICE  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  29,  1916.) 

No.  1392. 

L  Attobnet  and  Client  ^=»129(2) — ^Actions  for  Negligence— Burden  op 
Proof. 

In  a  suit  against  an  attorney  for  negligence,  plaintiff  must  prove  the 
attorney's  employment,  his  neglect  of  a  reasonable  duty,  and  that  such 
negligence  resulted  in  and  was  the  proximate  cause  of  loss  to  the  client. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  CUent,  Cent  Dig.  {§  288, 
289;   Dec.  Dig.  <S=>129(2).] 

2.  Attorney  and  Client  ^=»129(2) — ^Actions  for  Negligence— Declaration. 

In  a  suit  against  an  attorney  for  negligence,  the  test  of  the  sufficiency 
of  the  declaration  is  whether  its  allegations,  if  proved,  would  make  out 
a  case,  and,  if  proof  of  the  facts  alleged  as  to  the  negligence  and  resulting 
loss  would  establish  a  cause  of  action,  the  declaration  is  not  demurrable. 

[Ed.  Note.— -For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§  288, 
289;   Dec  Dig.  <8=»129(2).] 

8.  Attorney  and  Client  ^=»129(2) — ^Actions  for  Negligence— Declaration. 
In  an  action  by  a  liability  Insurer,  the  declaration  alleged  that  defend- 
ants had  been  for  several  years  plaintiff's  retained  attorneys,  that  plain- 
tiff notified  them  of  an  action  against  a  policy  holder  and  directed  them  to 
enter  an  appearance  and  instructed  them  to  make  such  defense  and  take 
such  steps  as  should  be  necessary  to  prevent  a  judgment,  that  they  neg- 
lected to  do  so  and  a  default  judgment  was  recovered,  and  that  plaintiff 
attempted  to  settle  the  suit,  and  could  have  settled  it  for  $2,000  if  the  de- 
fault judgment  had  not  been  rendered.  Held,  that  while  defendants  were 
not  advised  of  any  facts  constituting  a  defense,  and  it  was  not  even  al- 
leged that  there  was  a  defense  or  that  plaintiff  intended  to  defend  on  the 
merits,  and  the  inference  was  permissible  that  plaintiff's  real  purpose  was 
to  have  a  formal  appearance  or  plea  entered  which  would  prevent  a  judg- 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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ment  for  a  time  and  enable  plaintiff  to  make  an  advantageous  settlement, 
the  declaration  sufficiently  showed  defendants'  employment  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  288, 
289;  Dec  Dig.  129(2).] 

4.  Attorney  and  Client  «=»129(2) — ^Actions  fob  Negugencb—Deculbation. 

In  a  liability  insurer's  action  against  its  attorneys  for  negligence,  the 
declaration  alleged  the  bringing  of  an  action  for  injuries  against  a  policy 
holder,  that  plaintiff  was  bound  to  indemnify  the  policy  holder  against 
loss  not  exceeding  $5,000  and  was  bound  to  defend  the  suit  at  its  own  ex- 
pense, that  it  instructed  defendants  to  enter  an  appearance  and  make  a 
defense,  that  it  attempted  to  settle  the  suit  and  could  have  settled  it  if  a 
default  judgment  had  not  been  rendered,  that  defendants  f^led  to  enter 
an  appearance  or  make  any  defense,  and  that  by  reason  thereof  a  judg- 
ment for  $15,000  was  rendered  by  default,  and  that  plaintiff  was  bound  to 
pay  the  amount  thereof.  Held,  that  in  the  absence  of  any  allegation  that 
the  policy  holder  had  a  defense  to  the  action  for  injuries,  or  that  the  in- 
jured person  was  not  justly  entitled  to  recover  $15,000,  the  declaration 
stated  no  cause  of  action,  as  it  was  not  shown  that  if  the  attorneys  had 
made  a  proper  defense  no  judgment  or  a  judgment  for  a  less  sum  would 
have  been  recovered,  and  while  it  did  allege  that  plaintiff  was  bound  to 
pay  the  default  judgment,  though  for  more  than  its  limited  liability,  there 
was  no  disclosure  of  facts  showing  such  liability,  and  the  allegation  stated 
only  a  conclusion  of  law. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ||  288, 
289;   Dec.  Dig.  <S=>129(2).] 

5.  Ooubts  ^=5>299— United  States  Coubts— Jxjbisdictional  Amount— Aixbga- 

tions  of  Declabation. 

Though  nominal  damages  were  recoverable  for  the  attorneys*  failure  to 
do  anything  wbatever,  the  declaration  nevertheless  failed  to  show  that 
the  amount  involved  gave  a  federal  court  jurisdiction,  since,  where  the 
pleadings  show  that  there  cannot  legally  be  a  judgment  for  an  amount 
iiecessary  to  give  jurisdiction,  jurisdiction  cannot  attach,  though  the 
damages  are  laid  in  the  declaration  at  a  larger  sum. 

[Ed.  Note.^For  other  cases,  see  Courts,  Cent  Dig.  {  841;  Dec.  Dig. 
<S=>299.] 

6.  Pleading  ^=»8(2) — Declabation— Conclusions  of  Law. 

In  a  liability  insurer's  action  against  attorneys,  an  amended  declara- 
tion alleged  the  bringing  of  an  action  for  injuries  against  a  policy  holder, 
that  plaintiff  was  bound  to  indemnify  the  policy  holder  against  loss  not 
exceeding  $5,000  and  to  defend  the  suit,  that  defendants  were  instructed 
to  appear  and  defend  but  neglected  to  do  so  and  by  reasc«i  of  sudi  neg- 
lect a  judgment  for  $15,000  was  rendered  by  default  which  plaintiff  was 
bound  to  and  did  pay.  that  defendants  knew  that  plaintiff's  liability  was 
limited  and  that  It  was  obliged  to  defend  the  suit,  that  If  they  had  appear- 
ed and  made  a  defense  plaintiff's  liability  would  have  been  only  $5,000, 
though  the  judgment  against  the  policy  holder  might  exceed  that  amount, 
and  that  their  negligence  was  the  direct  cause  of  loss  to  plaintiff  of  the 
difference  between  $5,000  and  the  amount  of  the  judgment  Held  that. 
In  the  absence  of  any  allegation  that  the  policy  holder  had  a  meritorious 
defense  which  would  have  defeated  a  recovery  or  reduced  the  amount  of 
the  judgment,  the  declaration  was  Insufficient,  since  it  did  not  show  that 
plaintiff  was  under  any  obligation  to  pay  in  excess  of  $5,000,  as  the  allega- 
tion that  it  was  compelled  to  pay  the  judgment  was  a  mere  conclusion 
of  law  without  any  facts  to  justify  it,  and  it  was  evident  that  it  was  not 
liable  to  the  policy  holder  for  more  than  $5,000  if  the  policy  holder  had 
no  meritorious  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {  13;    Dee.  Dig. 

<8=»8(2).] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  k  Indexes 
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7.  Insurance  ^=»635— Liabilitt  Insubancb— Actions— Elements  op  Cause  of 

Action. 

The  holder  of  a  liability  insurance  policy,  under  which  the  insurer  was 
bound  to  Indemnify  the  policy  holder  against  loss  not  exceeding  $5,000  and 
to  defend  a  suit  at  its  own  expense,  could  not  recover  more  than  $5,000 
because  of  the  Insurer's  failure  to  defend  an  action  resulting  in  a  default 
Judgment  for  $15,000  without  alleging  and  proving  a  meritorious  defense 
to  the  action  against  it. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §{  1599-1602 ; 
Dec  Dig.  <ft=>635.J 

8.  Attobnet  and  Client  ^s>129(2) — Actions  fob  Neoligenoe— Bubden  of 

Pboof. 

A  liability  insurer  suing  its  attorneys  for  negligence  in  failing  to  defend 
an  action  against  a  policy  holder  resulting  in  a  default  judgment  for  $15,000 
bad  the  burden  of  showing  that  the  party  recovering  the  judgment  did 
not  have  a  valid  daim  against  the  policy  holder  for  $15,000. 

[Ed.  Note.^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §{  288, 
289;   Dec.  Dig.  <ft=>129(2).] 

9.  Pleadino  ^=»246(1) — ^Amendment  of  Pleading— Pebmission  to  Amend— 

Stbiking  Out  Allegations. 

A  liability  insurer  suing  its  attorneys  for  negligence  tn  failing  to  defend 
an  action  for  injuries  against  a  policy  holder  alleged  that  it  was  bound 
to  Indemnify  the  policy  holder  against  loss  not  exceeding  $5,000  and  to 
defend  the  suit,  that  by  reason  of  the  attorneys*  negligence  a  default  Judg- 
ment was  rendered  for  $15,000,  and  that  it  could  have  settled  for  no  more 
than  $2,000  if  the  default  Judgment  had  not  been  rendered.  An  amend- 
ed declaration  proceeded  on  the  theory  that  the  attorneys*  failure  to  de- 
fend made  plaintiff  liable  for  the  full  amount  of  the  default  Judgment 
and  sought  to  recover  the  difference  between  the  amount  of  the  Judgment 
and  $5,000.  After  the  sustaining  of  a  demurrer  to  the  amended  declara- 
tion, it  asked  leave  to  amend  further  by  striking  out  the  averment  that  it 
could  have  settled  for  not  exceeding  $2,000  had  the  Judgment  not  been 
rendered.  Held,  that  it  was  not  error  to  refuse  to  allow  this  amendment, 
where  it  was  not  shown  that  the  allegation  sought  to  be  stricken  was  in- 
advertently made,  or  that  it  was  not  in  precise  accordance  with  the  facts 
established,  as  in  one  aspect  of  the  case  the  facts  averred  would  defeat 
a  recovery  if  there  was  no  meritorious  defense  to  the  action  against  the 
I)olicy  holder  because  the  action  would  not  then  Involve  the  Jurisdictional 
.    amount. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  670-678,  681- 
683;   Dec.  Dig.  <©=>246(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Action  by  the  Maryland  Casualty  Company  against  George  E.  Price 
and  others,  partners  doing  business  as  Price,  Smith,  Spilman  &  Clay. 
Judgment  for  defendants  on  demurrer  (224  Fed.  271),  and  plaintiff 
brings  error.    Affirmed. 

Clyde  B.  Johnson,  of  Charleston,  W.  Va.,  and  Walter  L.  Clark,  of 
Baltimore,  Md.  (Conley  &  Johnson,  of  Charleston,  W.  Va.,  on  the 
brief),  for  plaintiff  in  error. 

Malcolm  Jackson,  of  Charleston,  W.  Va.  (George  E.  Price  and 
Buckner  Clay,  both  of  Charleston,  W.  Va.,  on  the  brief),  for  defend- 
ants in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

^=>For  other  cases  see  same  topic  ft  KEY-NUMBBH  in  all  Key -Numbered  DigesU  ft  Indexes 
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KNAPP,  Circuit  Judge.  The  Maryland  Casualty  Company  brings 
this  suit  for  damages  alleged  to  have  resulted  from  the  n^ligence  of 
defendants  as  attorneys  at  law  employed  by  the  plaintiff.  The  aver- 
ments of  the  declaration  filed  January  6,  1915,  may  be  summarized  as 
follows : 

That  one  Gail  V.  Lynch  brought  an  action  against  the  Wylie  Perma- 
nent Camping  Ccwnpany  to  recover  the  sum  of  $15,000  for  personal 
injuries  received  by  her  in  August,  1908,  while  a  passenger  on  one  of 
the  camping  company's  coaches  in  Yellowstone  Park;  that  under  its 
contract  of  insurance  the  plaintiff  was  bound  to  indenmify  the  camp- 
ing company  against  any  loss  suffered  by  it  in  such  suit,  not  exceed- 
ing $5,000,  and  was  also  boimd  to  defend  the  suit  at  its  own  epq)ense; 
that  the  defendants,  who  had  been  for  several  years  the  retained  at- 
torneys of  plaintiff,  were  instructed  by  it  to  enter  an  appearance  for 
the  camping  company  in  the  suit  of  Mrs.  Lynch,  and  to  make  such  de- 
fense and  take  such  steps  as  might  be  needful  to  prevent  a  judgment; 
that  the  defendants  thereupon  advised  plaintiff  that  it  was  not  neces- 
sary to  enter  an  appearance  at  rules  to  avoid  a  default  judgment,  but 
that  they  would  look  after  the  case  for  the  plaintiff  and  keep  it  ad- 
vised in  regard  thereto;  that  the  plaintiff,  relying  upon  its  attorneys 
to  discharge  their  duty  in  the  premises,  attempted  to  settle  the  suit  of 
Mrs.  Lynch,  and  could  have  settled  the  same  for  not  more  than  $2,000, 
if  a  default  judgment  in  her  favor  had  not  been  rendered;  that  the 
defendants  wholly  failed  and  neglected  to  enter  an  appearance  or  make 
any  plea  or  defense  in  the  action  against  the  camping  company,  and 
that  by  reason  of  such  neglect  a  judgment  for  $15,000,  besides  in- 
terest and  costs,  was  rendered  by  default ;  that  under  its  contract  of 
insurance  the  plaintiff  was  bound  to  and  did  pay  the  amount  of  said 
judgment,  amounting  to  about  $20,000,  and  that  said  judgment  would 
not  have  been  rendered,  and  plaintiff  would  not  have  had  to  pay  the 
same,  except  for  the  negligence  of  defendants ;  and  that  they  thereby 
became  indebted  to  plaintiff  in  the  sum  mentioned. 

To  this  declaration  a  demurrer  was  interposed  which  was  sustained 
by  the  court  below,  chiefly  upon  the  ground  that  the  declaration  failed 
to  allege  properly  that  plaintiff  had  suffered  any  damages  by  reason 
of  the  negligence  of  defendants,  and  that  it  was  necessary,  in  order 
to  make  out  a  case,  to  allege  that  the  camping  company  had  a  good 
defense  to  Mrs.  Lynch's  action  or  allege  that  a  less  sum  would  have 
been  recovered  in  that  action  but  for  the  negligence  of  defendants. 

The  plaintiff  then  filed  an  amended  declaration  which  repeated  all 
the  allegations  of  the  original  and  added  averments  to  the  following  ef- 
fect :  That  the  defendants  by  reason  of  their  former  employment  knew 
that  the  liability  of  plaintiff  under  its  contract  of  insurance  was  lim- 
ited, and  that  by  the  terms  of  said  contract  the  plaintiff  was  obligated 
to  defend  the  Lynch  suit;  that  the  defendants  were  employed  for 
that  purpose;  that,  if  they  had  appeared  for  the  camping  company 
and  made  a  defense,  the  extent  of  the  plaintiff's  liability  would  have 
been  only  $5,000,  although  the  judgment  against  the  camping  company 
might  exceed  that  amount;  and  that  the  negligent  failure  of  defend- 
ants to  enter  an  appearance  and  defend  the  Lynch  suit  was  the  direct 
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cause  of  loss  to  the  plaintiff  of  the  difference  between  $5,000,  its  maxi- 
mum liability  under  the  policy,  and  the  $20,000  default  judgment  which 
it  paid. 

The  defendants  demurred  to  the  amended  declaration,  and  this  de- 
murrer was  sustained  by  the  court  for  reasons  stated  in  its  opinion. 

The  plaintiff  then  asked  leave  to  further  amend  its  declaration  by 
striking  out  the  averment  that  it  could  have  settled  the  Lynch  Case, 
but  for  the  fact  that  a  default  judgment  was  obtained,  for  an  amount 
not  exceeding  $2,000.  The  court  refused  to  allow  this  amendment 
on  the  ground  that  it  did  not  appear  that  the  allegation  sought  to  be 
stricken  out  had  been  inadvertently  inserted,  and  because  that  allega- 
tion was  an  admission  of  fact  which  affected  the  cause  of  action  and 
the  jurisdiction  of  the  court.  These  rulings  are  challenged  in  the  as- 
signments of  error. 

[1,2]  In  a  suit  against  an  attorney  for  negligence,  the  plaintiff 
must  prove  three  things  ih  order  to  recover :  (1)  The  attorney's  em- 
ployment; (2)  his  neglect  of  a  reasonable  duty;  and  (3)  that  such 
negligence  resulted  in  and  was  the  proximate  cause  of  loss  to  the  client. 
And  the  test  of  the  sufficiency  of  the  declaration  in  such  a  suit  is 
whether  its  allegations,  if  proven,  would  make  out  a  case.  In  other 
words,  if  proof  of  the  facts  alleged  as  to  negligence  and  resulting  loss 
would  establish  a  cause  of  action,  the  declaration  is  not  demurrable. 

[3]  With  reference  to  these  requirements,  we  hold  that  the  fact 
of  employment  in  this  case  is  sufficiently  pleaded,  though  a  word  of 
comment  upon  the  averments  in  that  regard  may  not  be  unsuitable. 
The  declaration  does  not  allege  that  the  defendants  were  employed  in 
this  particular  case,  but  that  under  their  general  employment  they  were 
notified  of  its  pendency  and  directed  to  take  certain  action  therein. 
The  averment  is  this: 

'*This  plaintiff  notified  the  defendants  of  the  institution  and  pendency  of 
said  action  and  directed  said  defendants  as  attorneys  at  law  for  and  represent- 
ing this  plaintiff  to  enter  an  appearance  on  behalf  of  said  Wylie  Permanent 
Camping  Ck>mpany,  defendant  in  said  action  so  brought  and  pending  as  afore- 
Bald,  and  Instructed  its  said  attorneys,  the  defendants  herein,  to  make  such 
defense  and  take  such  steps  as  should  be  necessary  to  prevent  a  Judgment 
being  rendered  therein  against  said  Wylie  Permanent  Camping  Company; 
and  plaintiff  says  that  it  became  and  was  the  duty  of  said  defendants  and  each 
of  them  to  enter  an  appearance  in  said  action  for  the  said  WyUe  Permanent 
Camping  Company  and  do  any  and  all  other  things  of  a  legal  professional 
<diaracter  that  were  necessary  to  make  up  the  issue  in  said  action  and  defend 
against  the  judgment  therein  sought  by  said  Gall  V.  I^ynch." 

It  will  be  observed  that  the  defendants  are  not  advised  of  any  facts 
which  would  constitute  a  defense  in  whole  or  in  part  to  the  suit  against 
the  camping  company.  It  is  not  even  stated  that  there  was  a  defense 
to  the  suit,  or  that  the  plaintiff  intended  to  defend  it  on  the  merits. 
Indeed,  when  the  declaration  is  carefully  read,  and  reference  is  made 
to  what  is  said  about  the  sum  for  which  the  case  could  have  been  set- 
tled, the  inference  is  certainly  permissible  that  the  real  purpose  of 
plaintiff  was  to  have  a  formal  appearance  or  plea  entered,  which  would 
for  the  time  being  prevent  a  judgment  and  thus  enable  plaintiff  to 
effect  an  advantageous  settlement.    However,  as  already  said,  we  do 
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not  at  all  doubt  that  tiie  declaration  sufficiently  shows  the  employ- 
ment of  defendants. 

The  neglect  of  a  reasonable  duty  on  the  part  of  defendants  under 
their  employment  is  amply  alleged,  and  no  question  is  made  as  to  the 
sufficiency  of  the  declaration  in  that  regard. 

The  case  then  comes  to  the  question  whether  the  averments  of  the 
declaration,  if  proven  as  set  out,  would  establish  tihat  the  negligence  of 
defendants  resulted  in  and  was  the  proximate  cause  of  loss  to  the  plain- 
tiff. In  other  words,  does  the  pleading  meet  the  third  requirement 
above  stated  by  sufficient  allegations  ? 

[4]  We  think  it  clear  that  the  original  declaration  does  not  all^e 
sufficient  facts  to  clmrge  the  defendants  with  liability,  because  it  does 
not  show  that  plaintiff  suffered  any  damage  by  reason  of  their  n^- 
ligence.  It  is  not  alleged  that  if  the  attorneys  had  appeared  and 
made  a  proper  defense  there  would  have  been  no  judgment  against  the 
camping  company,  or  that  the  judgment  would  have  been  for  a  less 
sum.  The  averment  is  merely  that  the  default  judgment  would  not 
have  been  rendered  if  defendants  had  not  failed  to  appear;  and  the 
declaration  nowhere  alleges  that  the  camping  company  had  any  defense 
to  the  action  of  Mrs.  Lynch,  or  that  she  was  not  justly  entitled  to  re- 
cover $15,000  on  account  of  her  injuries.  It  is  true  that  the  declaration 
alleges  that  plaintiff  under  its  contract  of  insurance  was  bound  to 
and  did  pay  the  default  judgment.  But  it  does  not  allege  how  or  why, 
or  under  what  contract  provisions,  this  obligation  was  incurred.  It 
merely  avers  that  plaintiff  was  liable  to  indemnify  the  camping  com- 
pany against  any  loss  up  to  $5,000,  and  that  it  was  bound  to  defend  at 
its  own  expense  the  suit  of  Mrs,  Lynch.  In  short,  there  is  no  dis- 
closure of  facts  on  which  the  liability  is  predicated,  and  therefore  the 
averment  at  most  states  only  a  conclusion  of  law.  It  follows  that  the 
original  declaration  was  properly  held  to  be  insufficient  because  it  does 
not  allege  that  the  camping  company  had  a  meritorious  defense  to  the 
Lynch  suit,  which  the  defendants  negligently  failed  to  interpose,  and 
that  she  would  not  have  recovered  a  judgment,  or  that  such  judgment 
would  have  been  for  a  much  less  amount,  if  the  defendants  had  not 
failed  to  discharge  the  duties  of  their  employment. 

[5]  We  are  satisfied  that  this  conclusion  is  in  accord  with  the  weight 
of  authority,  although  there  is  some  conflict  in  the  reported  decisions. 
Among  the  cases  which  sustain  the  views  we  have  expressed  are 
Harter  v.  Morris,  18  Ohio  St.  492 ;  Bruce  v.  Baxter,  7  Lea  (Tenn.) 
447;  Spangler  v.  Sellers  (C.  C.)  S  Fed.  822;  Staples  v.  Staples,  85 
Va.  76,  7  S.  E.  199;  Goldzier  v.  Poole,  82  111.  App.  469;  Vooth  v.  Mc- 
Eachen,  181  N.  Y.  29,  73  N.  E.  488,  2  Ann.  Cas.  601 ;  Gabbert  v. 
Evans,  184  Mo.  App.  283,  166  S.  W.  635.  The  rule  established  by 
these  cases  is  to  the  effect  that  suits  against  attorneys  for  negligence 
are  governed  by  the  same  principles  as  apply  in  other  negligent  actions. 
If  an  attorney,  in  disregard  of  his  duty,  neglects  to  appear  in  a  suit 
against  his  client,  with  the  result  that  a  default  judgment  is  taken,  it 
does  not  follow  that  the  client  has  suffered  damage,  because  the  judg- 
ment may  be  entirely  just,  and  one  that  would  have  been  render^ 
notwithstanding  the  efforts  of  the  attorney  to  prevent  it.    It  is  said  that 
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there  is  a  difference  between  the  case  of  an  attorney  who  fails  to  do 
anything  for  his  client,  and  one  who  makes  an  inexcusable  mistake  in 
attempting  to  comply  with  instructions;  but  we  do  not  perceive  any 
basis  in  principle  for  such  a  distinction.  In  either  case  the  burden  is 
upon  the  client  to  prove  the  damages  he  has  suffered.  Some  of  the 
cases  hold  that  nominal  damages  may  be  recovered  if  the  attorney 
fails  to  do  anything  whatever :  but  such  a  holding  would  not  avail  the 
plaintiff  here,  because  upon  that  theory  the  amount  involved  would 
be  insufficient  to  give  the  court  jurisdiction.  Vance  v.  Vandercook,  170 
U.  S.  468,  18  Sup.  Ct.  645,  42  L.  Ed.  1111.  In  that  case  the  Supreme 
Court  said: 

"In  determining  from  the  face  of  a  pleading  whether  the  amount  really  in 
dispute  i&  sufficient  to  confer  jurisdiction  upon  a  court  of  the  United  States, 
it  is  settled  that,  if  from  the  nature  of  the  case  as  stated  in  the  pleadings 
there  could  not  legally  he  a  judgment  for  an  amount  necessary  to  the  jurls-« 
diction,  Jurisdiction  cannot  attach  even  though  the  damages  be  laid  In  the 
declaration  at  a  larger  sum.  Barry  v.  Edmunds,  116  U.  S.  550,  560  [6  Sup. 
Ct  501,  29  L.  Ed.  729] ;  Wilson  v.  Daniel,  3  DaU.  401,  407  [1  L.  Ed.  655]." 

[I]  As  above  stated,  the  original  declaration  was  held  demurrable 
because  it  did  not  allege  that  there  was  a  meritorious  defense  to  the 
Lynch  suit  which  would  have  defeated  recovery,  or  reduced  the  amount 
of  the  judgment,  if  the  defendants  had  not  failed  to  perform  their  duty. 
The  amended  declaration  likewise  omits  these  averments,  and  plaintiff 
contends  that  the  necessity  for  making  them  is  avoided  by  the  added 
allegations  of  the  amendment,  the  substance  of  which  has  been  already 
recited.    The  contention  advanced  is  set  forth  in  the  brief  as  follows : 

"It  must  he  borne  in  mind,  however,  that  this  suit  is  not  by  the  defendant 
against  whom  the  default  judgment  was  rendered,  but  is  by  a  casualty  com- 
pany with  a  limited  liability,  and  the  obUgatlon  to  defend.  This  Is  lmx)ortant 
because  It  makes  It  unnecessary  to  charge  that  the  actual  defendant  had  a  good 
defense  to  the  action  in  which  the  default  judgment  was  rendered.  The  de- 
fense which  the  attorneys  were  employed  to  make,  if  proper  skill  was  used  in 
and  attention  given  thereto,  would  not  affect  the  liability  of  the  casualty  com- 
pany as  to  any  sum  above  the  $5^000  maximum  liablUty  under  the  policy.'^ 

It  will  thus  be  seen  that  under  the  amended  declaration  plaintiff 
seeks  only  to  recover  what  it  paid  out  in  satisfaction  of  the  default 
judgment  in  excess  of  its  contract  liability  of  $5,000.  The  right  to 
recover  this  excess  is  based  on  the  ground  that,  if  plaintiff  had  per- 
formed its  obligation  to  defend  the  Lynch  suit,  the  extent  of  its  lia- 
bility would  have  been  $5,000,  even  if  there  were  no  defense  to  that 
suit ;  that  this  obligation  to  defend  was  committed  to  defendants ;  and 
that  by  reason  of  their  neglect  the  plaintiff  suffered  damages  to  the 
amount  of  the  difference  between  $5,000  and  the  sum  actually  paid  in 
satisfaction  of  the  default  judgment.  It  is  sought  in  this  way  to  avoid 
the  necessity  of  proving  that  there  was  a  meritorious  defense  to  the 
Lynch  suit.  Indeed,  the  plaintiff  says  in  effect  that  it  does  not  at  all 
matter  whether  or  not  there  was  a  defense  to  that  suit,  since  the  de- 
fendants knew  or  should  have  known  the  character  and  extent  of  its 
obligation,  and  are  therefore  liable  for  the  excess  over  $5,000. 

We  are  persuaded  that  this  contention,  however  plausible,  will  not 
bear  the  test  of  close  examination.     The  declaration  avers  that  the 
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plaintifF,  by  virtue  of  its  contract  of  insurance,  was  under  an  absolute 
liability  of  $5,000,  and  also  under  a  contingent  liability  arising  out  of 
its  obligation  to  defend  any  suit  against  the  insured.  It  does  not  at- 
tempt to  recover  the  $5,000  paid  on  account  of  its  absolute  liability,, 
because  for  that  purpose  it  would  have  to  show  that  the  judgment 
would  have  been  for  less  than  $5,000  if  the  attorneys  had  defended  the 
suit.  But  it  says  that  it  would  not  have  been  obliged  to  pay  in  excess 
of  the  $5,000,  which  was  paid  on  account  of  its  absolute  liability,  ex- 
cept for  the  negligence  of  defendants,  as  it  was  compelled  to  pay  this 
excess  because  of  the  breach  of  its  obligation  to  defend.  But  the 
difficulty  is  that  the  declaration  fails  to  allege  any  facts  which  show 
that  the  plaintifF  was  under  obligation  to  pay  in  excess  of  $5,000. 
True,  the  declaration  alleges  that  by  reason  of  the  negligence  of  de- 
fendants the  plaintiff  breached  its  contract  to  defend  any  suit  against 
the  camping  company,  and  that  in  consequence  it  was  compelled  to  pay 
the  default  judgment.  But  the  allegation  that  it  was  compelled  to  pay 
the  default  judgment  is  clearly  a  non  sequitur,  because  no  facts  are 
stated  which  show  how  or  why  it  was  compelled  to  pay  that  judgment, 
except  the  averment  that  it  violated  its  obligation  to  defend  the  suit. 
This  is  at  best  a  mere  conclusion  of  law  without  the  disclosure  of  any 
facts  which  justify  the  conclusion. 

It  seems  evident  that  the  contingent  liability  of  plaintiff  for  breach 
of  contract  to  defend  the  Lynch  suit  could  not  exceed  the  damages 
suffered  by  the  camping  company  because  the  suit  against  it  was  not 
defended;  and  manifestly  that  damage  is  the  difference  between  the 
default  judgment  and  the  judgment  which  would  have  been  rendered 
if  the  suit  had  been  properly  defended.  But  if  there  was  no  defense 
to  that  suit,  and  none  of  any  sort  is  alleged  by  the  plaintiff,  there  would 
be  no  difference  because  on  that  assumption  the  default  judgment  is 
the  same  as  or  no  greater  than  the  judgment  which  would  have  been 
recovered  if  defense  had  been  made,  and  therefore  no  damage  has 
been  suffered  by  the  camping  company.  If  this  be  a  correct  analysis 
of  the  situation,  it  follows  that  the  default  judgment,  so  far  as  it  ex- 
ceeded $5,000,  was  paid  without  legal  liability  and  cannot  be  recovered 
from  defendants. 

[7,8]  This  appears  from  another  point  of  view.  If  the  camping 
company  sued  plaintiff  to  recover  the  amount  of  the  default  judgment, 
it  would  have  to  allege  and  prove,  in  order  to  recover  more  than  $5,000, 
substantially  the  same  facts  that  we  think  the  plaintiff  must  allege  and 
prove  in  this  action.  In  either  case,  it  would  be  necessary  to  allege 
and  prove  a  meritorious  defense  to  the  Lynch  suit.  In  other  words, 
it  comes  to  the  question  of  which  party  must  assume  the  burden  of 
proof,  and  we  are  constrained  to  hold  that  the  burden  is  upon  the 
plaintiff  to  show  that  Mrs.  Lynch  did  not  have  a  valid  claim  against  the 
camping  company  for  $15,000,  and  that  she  would  have  failed  to  se- 
cure a  judgment,  or  only  secured  one  for  a  less  amount,  if  her  suit 
had  been  defended.  For  this  reason  we  are  of  opinion  that  the  new 
averments  in  the  amended  declaration  do  not  avoid  the  necessity  of 
alleging  and  proving  that  there  was  a  meritorious  defense  to  the  Lynch 
suit,  which  if  duly  interposed  would  have  defeated  the  action  or  re- 
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duced  the  judgment,  and  the  amended  declaration  is  therefore  demur- 
rable because  it  does  not  so  allege. 

[9]  The  remaining  question  needs  but  a  word  of  comment.  We  are 
convinced  that  the  court  below  did  not  err  in  refusing  to  allow  plain- 
tiff to  further  amend  its  declaration  by  striking  out  the  following  aver- 
ment: 

"PlalDtiff  avers  that  it  coald  have  compromised  and  settled  the  claim 
upon  which  the  said  action  of  Gail  V.  Lynch  against  Wylle  Permanent  Camp- 
ing Company  was  instituted  by  the  payment  of  a  sum  of  money  not  in  excess 
of  $2,000,  up  to  the  time  that  the  default  Judgment  was  rendered  in  said 
action  as  hereinafter  set  forth." 

It  is  not  shown  that  this  allegation  was  inadvertently  made,  or  that 
it  is  not  in  precise  accordance  with  the  facts.  Moreover,  in  one  aspect 
of  the  case,  the  facts  averred  would  defeat  plaintiff's  right  to  recover, 
if  there  were  no  meritorious  defense  to  the  Lynch  suit,  because  the 
jurisdictional  amount  would  not  then  be  involved.  The  state  and 
federal  statutes  quoted  by  plaintiff  are  clearly  designed  to  prevent  in- 
justice on  account  of  formal  defects  in  pleading,  and  to  permit  liberal 
amendments  to  cure  such  defects ;  and  this  purpose  is  emphasized  in 
the  authorities  cited.  We  have  carefully  examined  these  statutes  and 
decisions  and  are  satisfied  that  they  do  not  support  the  plaintiff's  con- 
tention. 

Affirmed 


(231  Fed.  405) 

GARDNER  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    February  28,  1916.) 

No.  4401 

• 

1.  Telbobaphs  and  Telephones  ^=»54(7) — ^Delat  in  Delivebt — ^Action  in 

ToET — Notice  of  Claim. 

The  addressee  of  a  telegram,  suing  in  tort  for  damages  resulting  from 
delay  in  delivering  the  telegram  to  him,  is  bound  by  the  provision  of  the 
contract  between  the  company  and  the  sender  requiring  notice  of  any 
dalm  for  damages  to  be  given  within  60  days,  since  the  only  duty  of  the 
company  to  the  addressee  arose  out  of  that  contract. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
H  45,  46;   Dec.  Dig.  ^9=954(7).] 

2.  Telbobaphs  and  Telephones  ^=s>54(4) — Contbaot — Nones  or  Claim. 

A  provision  in  a  contract  for  the  transmission  of  a  telegram  requiring 
notice  of  a  claim  for  damages  to  be  given  within  60  days  is  valid  at 
common  law. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
H  42,  46;  Dec  Dig.  i9=»54(4).] 

8,  CoTJBTs  ^s»366(l) — Rules  or  Decision — Constbuction  or  State  (Constitu- 
tion. 

The  construction  of  Ck>nst  Okl.  art  23,  |  9,  making  void  any  provision 
stipulating  for  notice  or  demand  other  than  such  as  may  be  provided  by 
law  as  a  condition  precedent  to  any  claim  or  liability,  by  the  Supreme 

Cs»For  other  catM  m«  ume  topic  4k  KBT-NUMBBR  in  all  Key-Numbersd  DigesU  ft  IndczM 
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Court  of  tliat  state,  is  binding  on  the  federal  court  in  an  action  for  d^f 
in  delivery  of  a  telegram,  to  which  the  provision  is  applicable. 

[Ed.  Note.--For  other  cases,  see  Courts,  Cent  Dig.  {{  956,  957 ;  Dec  Dig. 
<3=»366(1).] 

4.  CoMMEBCK  ^=s>8 — Interstate  Commerce — Reoxtlations — ^Intbrstate  Tele- 

GRAMS. 

By  Act  Feb.  4,  1887,  c.  104.  24  Stat.  379,  §§  1,  6,  15,  as  amended  June 
18,  1910  (36  Stat.  539.  c.  309  [Comp.  St  §§  8563.  8569,  8583]),  and  sections 
2,  12  (Comp.  St.  §§  8564,  8576),  which  make  that  act  applicable  to  Inter- 
state telegraph  business  and  make  interstate  telegraph  companies  com- 
mon carriers  of  messages,  who  are  required  to  publish  their  rates  and 
regulations  subject  to  control  by  the  Interstate  Commerce  Conunlssloa, 
Congress  occupied  the  whole  field  of  regulating  interstate  telegraph  busi- 
ness, and  therefore  Const.  Okl.  art.  23,  §  9,  making  rc^d  any  contract 
stipulating  for  notice  or  demand  other  than  such  as  provided  by  law,  as 
a  condition  precedent  to  liability,  does  not  invalidate  a  clause  in  a  con- 
tract for  the  sending  of  a  telegram  fronob  the  point  in  OlUahoma  to  a 
point  in  Kansas,  which  provides  that  the  company  shall  not  be  liable  for 
damages  unless  the  claim  is  presented  in  writing  within  60  days  after 
the  message  is  filed  with  the  company  for  transmission. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  f  5;  Dec.  Dig. 
«=8.] 

5.  Commerce   ^=»85 ^Interstate   Commerce — Regulations — ^Determinahon 

OF  Reasonableness. 

The  question  whether  a  regulation  by  an  interstate  telegraph  company 
requiring  notice  of  claim  to  be  given  within  60  days  is  reasonable  is  for 
the  Interstate  Commerce  Commission  to  determine. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  S  ^^  J  Dec.  Dig. 
*=>85.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Action  by  John  A.  Gardner  against  the  Western  Union  Telegraph 
Company.  Judgment  for  the  defendant  on  directed  verdict,  and  plain- 
tiff brings  error.    Affirmed. 

Charles  R.  Alexander,  of  Woodward,  Okl.  (Howard  W.  Patton,  of 
Woodward,  Okl.,  on  the  brief),  for  plaintiff  in  error. 

Frank  Wells  and  Rush  Taggart,  both  of  New  York  City  (Albert  T. 
Benedict  and  Francis  Raymond  Stark,  both  of  New  York  City,  and 
James  R.  Keaton,  David  I.  Johnston,  and  George  G.  Barnes,  all  of 
Oklahoma  City,  Okl.,  on  the  brief),  for  defendant  in  error. 

Before  ADAMS  and  GARLAND,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

GARLAND,  Circuit  Judge.  Gardner,  hereinafter  called  the  plain- 
tiff, sued  the  Western  Union  Telegraph  Company,  hereinafter  called 
the  Company,  for  the  delay  in  delivering  a  message  to  him  which  had 
been  sent  by  Walter  B.  Scoville  from  Syracuse,  Kan.,  to  Quinlan,  OU., 
September  20,  19n.  At  the  close  of  all  the  evidence  taken  at  the 
trial  of  the  action  the  court  directed  a  verdict  against  the  plaintiff,  and 
he  brings  the  case  here  assigning  this  ruling  of  the  court  as  error. 
The  undisputed  facts  shown  at  the  trial  are  as  follows: 
On  the  date  of  the  message  hereinafter  set  forth,  the  plaintiff  was 
and  had  been  a  broom  com  buyer  at  Quinlan,  Okl.,  for  about  ten  years. 

^=9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  !iid«x« 
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He  had  an  understanding  with  the  Scoville  Bros,  that  they  would  pay 
him  $5  per  ton  commission  on  all  broom  com  purchased  by  him  at  the 
market  price  upon  their  request  On  September  20,  1911,  Scoville 
sent  the  following  night  letter : 

*'Send  the  following  night  letter  subject  to  the  terms  on  back  hereof,  which 
are  hereby  agreed  to:  60  Paid. 

"Syracuse,  Ks.,  Sept  20.  1911. 
•To  John  Gardner,  Quinland,  Okla.: 

"Hope  you  have  secured  choice  crops  amounting  to  five  cars  or  more  we 
need  it  so  do  not  give  it  up  even  though  you  have  to  pay  higher  than  we 
thought  we  must  have  it  in  ftict  to  show  our  competitors  a  merry  chase.  So 
please  secure  all  you  can  that  is  pea  green.    Hope  you  are  feeling  better. 

"Walter  B.  Scoville." 

The  terms  on  the  back  of  said  message,  which  are  referred  to  above 
and  which  are  material  in  the  consideration  of  this  case,  were  as  fol- 
lows * 

"Night  Letter. 

"All  night  letter  messages  taken  by  this  company  are  subject  to  the  foUowing 
terms  which  are  hereby  agreed  to: 

"The  Western  Union  Telegraph  Company  will  receive  not  later  than  mid- 
night NIGHT  LETTERS,  to  be  transmitted  only  for  delivery  on  the  morning 
of  the  next  ensuing  business  day,  at  rates  still  lower  than  its  standard  night 
message  rates,  as  follows:  The  standard  day  rate  for  ten  words  shall  be 
charged  for  the  transmission  of  fifty  words  or  less,  and  one-fifth  of  such 
standard  day  rate  for  ten  words  shaU  be  charged  for  each  additional  ten  words 
or  less. 

"To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should  order 
it  REPEATED ;  that  is,  telegraphed  back  to  the  originating  office  for  com- 
parison. For  this,  one-half  the  unrepeated  message  rate  is  charged  in  addi- 
tion. Unless  otherwise  indicated  on  its  face.  THIS  IS  AN  UNREPEATED 
MESSAGE  AND  PAID  FOR  AS  SUCH,  in  consideration  whereof  it  is  agreed 
between  the  sender  of  the  message  and  this  Company  as  follows: 

"6.  The  Company  wOl  not  be  liable  for  damages  or  statutory  penalties  in 
any  case  where  the  claim  is  not  presented  in  writing  within  sixty  days 
after  the  message  is  filed  with  the  Company  for  transmission." 

The  night  letter  was  received  at  Quinlan,  Okl.,  at  11 :15  p.  m.,  on  the 
day  of  its  date,  but  was  not  delivered  to  the  plaintiff  until  September 
25,  1911,  at  10  o'clock  a.  m.  The  evidence  showed  that  on  account  of 
the  delay  in  the  delivery  of  the  message  the  plaintiff  suffered  material 
damage  in  the  purchase  of  broom  com  at  a  certain  price  and  subse- 
quent decrease  in  the  market  value  thereof.  No  claim  for  damages 
was  presented  to  the  Company  by  the  plaintiff  until  on  or  about  Octo- 
ber 22,  1912.  It  was  stipulated  at  the  trial  that  A.  R.  Lingafelt,  district 
commercial  superintendent  of  the  Company  for  the  states  of  Oklahoma 
and  Arkansas,  would  testify,  if  present: 

'That  he  has  knowledge  and  information  concerning  that  department  of  de- 
fendant company  which  has  to  do  with  the  filing  of  its  rates,  rules,  tariffs 
and  regulations  and  information  with  the  Interstate  Commerce  Commission, 
as  provided  by  law,  and  that  such  tariffs,  rates,  rules  and  regulations  as  are 
contained  in  the  general  tariff  book  for  the  year  commencing  July,  1911  (a 
printed  copy  of  which  will  be  offered  in  evidence  in  above  case  and  more 
particularly  identified),  together  with  the  regular  printed  sending  blanks, 
generally  and  uniformly  used  by  said  company  in  its  business,  constitute  the 
terms  and  conditions  upon  which  the  defendant  company  is  doing  business  as 
a  carrier  of  messages,  and  that  said  rates,  tariffs,  rules  and  regulations  of 
145  C.C  JL— 26 
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defendant  company,  as  pui)lished  in  said  tariff  book,  together  with  said  blank 
forms,  were  within  a  reasonable  time  after  July,  1911,  and  now  are,  offered 
for  filing  with  the  Interstate  Commerce  Commission,  and  are  established  and 
published  annually  with  the  knowledge  and  acquiescence  of  said  Interstate 
Commerce  Commission." 

[1]  In  order  to  sustain  the  ruling  of  the  trial  court  we  must  decide 
that  the  regulation  in  regard  to  the  presentation  of  claims  for  damages 
within  60  days  is  valid  as  against  the  plaintiff.  There  is  no  indication 
on  the  face  of  the  message  that  it  was  not  an  unrepeated  message  and 
paid  for  as  such;  hence,  under  the  terms  of  the  contract  between 
Scoville  and  the  Company  the  message  must  be  considered  as  an  unre- 
peated night  letter  for  which  the  standard  rate  for  unrepeated  night 
letters  was  paid.    In  consideration  of  this  rate  Scoville  agreed : 

•*That  the  company  should  not  be  liable  for  damages  or  statutory  penalties 
in  any  case  where  the  claim  was  not  presented  in  writing  within  sixty  days 
after  the  message  was  filed  with  the  Company  for  transmission." 

We  accept  the  contention  of  counsel  that  this  action  is  not  upon  the 
contract  between  Scoville  and  the  Company  strictly  speaking,  but  for 
damages  arising  from  a  failure  on  the  part  of  the  Company  to  prompt- 
ly perform  a  duty  which  under  the  law  it  owed  the  plaintiff.  In  other 
words,  it  is  an  action  in  tort.  Assuming  for  the  present  that  the  regu- 
lation was  valid  as  between  Scoville  and  the  Company  the  question 
then  presents  itself  as  to  whether  it  is  binding  on  the  plaintiff  notwith- 
standing the  fact  that  this  action  is  in  tort  and  not  on  the  contract 

There  is  not  entire  harmony  among  the  authorities  upon  this  ques- 
tion, but  upon  principle  and  sound  reason  we  think  the  plaintiff  is 
bound  by  the  regulation  in  relation  to  the  presentation  of  claims  for 
damages.  Let  us  analyze  plaintiff's  case.  He  says  that  the  Com- 
pany was  negligent  in  failing  to  deliver  the  message  promptly.  N^- 
ligence  arises  from  a  violation  of  duty  owing  by  one  person  to  another. 
If  there  is  no  duty  there  is  no  negligence.  Without  the  contract  be- 
tween Scoville  and  the  Company,  the  latter  owed  the  plaintiff  no  duty, 
and  hence  there  could  be  no  negligence  in  the  absence  of  the  contract 
So  it  plainly  appears  that  plaintiff  would  have  no  cause  of  action  except 
for  the  contract  because  the  duty  of  the  Company  arose  from  the  con- 
tract. May  the  plaintiff  charge  the  Company  with  the  duty  arising 
from  the  contract,  and  at  the  same  time  repudiate  one  of  the  conditions 
upon  which  the  duty  was  assumed?  We  think  not.  The  following 
cases  support  this  view :  Broom*  v.  Western  Union  Telegraph  Co.,  71 
S.  C.  506,  51  S.  E.  259,  4  Ann.  Cas.  611 ;  Halsted  v.  Postal  Td^aph 
Cable  Co.,  120  App.  Div.  433,  104  N.  Y:  Supp.  1016,  affirmed  by  the 
Court  of  Appeals  193  N.  Y.  293,  85  N.  E.  1078,  19  L.  R.  A.  (N.  S.) 
1026,  127  Am.  St  Rep.  952;  Ellis  v.  American  Telegraph  Co.,  13 
Allen  (Mass.)  226;  McGehee  v.  Western  Union  Telegraph  Co.,  169 
Ala.  109,  53  South.  205,  Ann.  Cas.  1912B,  512;  M.  M.  Stone  &  Co., 
V.  Postal  Telegraph  Co.,  31  R.  I.  174,  76  Atl.  762,  29  L.  R.  A.  (N.  S.) 
795 ;  Western  Union  Telegraph  Co.  v.  Van  Cleave,  107  Ky.  464,  54 
S.  W.  827,  92  Am.  St.  Rep.  366;  Coit  v.  Western  Union  Telegraph 
Co.,  130  Cal.  657,  63  Pac.  83,  53  L.  R.  A.  678,  80  Am.  St  Rep.  153; 
Frazier  v.  Western  Union  Telegraph  Co.;  45  Or.  414,  78  Pac  330,  67 


Digitized  by 


Google 


QABDNEB  Y.  WESTERN  UNION  TELEOBAPH  GO.  403 

L  R.  A.  319,  2  Ann.  Cas.  396;  Western  Union  Telegraph  Co.  v. 
Dant,  42  Wash.  Law  Rep.  722  (D.  C.  Court  of  Appeals) ;  Findlay  v. 
Western  Union  Telegraph  Co.  (C.  C.)  64  Fed.  459;  Culberson's  Case, 
79  Tex.  65,  15  S.  W.  219;  Manier's  Case,  94  Tenn.  442,  29  S.  W. 
732. 

[2]  We  have  disposed  of  the  question  under  discussion  on  the  the- 
ory that  the  60-day  clause  was  valid  at  common  law  as  between  Sco- 
ville  and  the  Company.  We  have  no  doubt  of  this.  Southern  Express 
Co.  V.  Caldwell,  88  U.  S.  (21  Wall.)  264,  22  L.  Ed.  556;  M.,  K.  &  T. 
Ry.  Co.  V.  Harriman  Brothers,  227  U.  S.  657,  33  Sup.  Ct.  397,  57  L. 
Ed.  690;  Whitehill  v.  Western  Union  Telegraph  Co.  (C.  C.)  136  Fed. 
499;  Manier  v.  Western  Union  Telegraph  Co.,  94  Tenn.  442,  29  S. 
W.  732. 

[3]  Counsel  for  plaintiflF,  however,  contends  that  the  clause  in  ques- 
tion is  void  under  section  9,  article  23,  Constitution  of  Oklahoma, 
which  provides  that: 

''Any  provision  of  any  contract  or  agreement,  express  or  implied,  stipulating 
for  notice  or  demand  other  than  such  as  may  be  provided  by  law,  as  a  con- 
dition precedent  to  establish  any  claim,  demand,  or  liability,  shall  be  null  and 
void.'» 

The  Supreme  Court  of  Oklahoma  in  Western  Union  Telegraph  Co. 
V.  Sights,  34  Okl.  461,  126  Pac.  234,  42  L.  R.  A.  (N.  S.)  419,  Ann. 
Cas.  1914C,  204,  and  in  Western  Union  Telegraph  Co.  v.  Crawford, 
29  Okl.  143,  116  Pac.  925,^5  L.  R.  A.  (N.  S.)  930,  did  so  decide. 
The  case  having  arisen  in  Oklahoma  this  construction  of  the  Constitu- 
tion of  that  state  is  binding  upon  us,  if  it  is  applicable  to  the  case  at  bar. 

[4]  Counsel  for  the  Company,  however,  contend  that  by  the  act  to 
regulate  commerce,  as  amended  June  18,  1910  (36  Stat.  539),  the  Unit- 
ed States  under  the  power  to  regulate  commerce  have  occupied  the 
whole  field  of  transmission  of  interstate  messages  by  telegraph,  and 
therefore  the  provision  of  the  Constitution  of  Oklahoma,  above  re- 
ferred to,  has  been  suspended  so  far  as  its  effect  on  the  regulation  in 
question  is  concerned. 

Pertinent  to  this  contention,  sections  1,  2,  6,  12,  and  15  of  the  act 
to  regulate  commerce  as  amended,  are  cited.  We  cannot  repeat  those 
sections  here,  but  it  appears  beyond  question  therefrom  that,  in  so  far 
as  the  provisions  of  the  act  to  regulate  commerce  are  applicable,  it 
applies  to  all  interstate  telegraph  business ;  that  as  to  all  interstate  busi- 
ness, telegraph,  telephone,  and  cable  companies  are  common  carriers 
within  the  meaning  and  purposes  of  the  act ;  that  as  to  their  interstate 
business  telegraph  companies  must  print  and  publish  their  rates,  rules, 
classifications,  regulations,  and  practices,  and  file  same  with  the  Inter- 
state Commerce  Commission ;  that  they  shall  establish  reasonable  rates, 
rules,  regulations,  and  practices,  but  messages  may  be  classified  into 
day,  night,  repeated,  unrepeated,  and  such  other  classes  as  are  just 
and  reasonable,  and  different  rates  may  be  charged  therefor;  that  all 
rates,  regulations,  and  practices  must  be  reasonable  and  just;  that 
penalties  are  imposed  for  any  attempt  to  evade  the  published  rates, 
rules,  practices,  or  r^^lations ;  that  the  Interstate  Commerce  Commis- 
sion shall  determine  what  is  a  just  and  reasonable  regulation  or  prac- 
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tice;  that  the  rules  and  regulations  established  by  telegraph  com- 
panies or  other  common  carriers  are  deemed  reasonable  and  just  until 
changed  by  the  Interstate  Commerce  Ccwnmission.  It  results  neces- 
sarily from  the  foregoing  conclusions  that  Congress  has  not  only  taken 
possession  of  the  field  of  interstate  commerce  by  telegraph,  but  has 
also  specifically  prescribed  the  rules  which  shall  govern  the  transaction 
of  such  commerce. 

The  Interstate  Commerce  Commission  in  W.  N.  White  &  Co.  v. 
Western  Union  Telegraph  Co.,  33  Interst.  Com.  Com'n  R.  500,  as- 
sumed jurisdiction  without  question  of  a  case  involving  the  reasonable- 
ness of  the  rates  of  the  Company  between  New  York  and  San  Fran- 
cisco, and  by  cable  from  New  York  to  points  in  England.  Hall,  Com- 
missioner, in  delivering  the  opinion  of  the  Commission,  said : 

"Jurisdiction  over  these  cable  rates  Is  clearly  conferred  upon  us  by  the 
act  to  regulate  commerce  and  is  admitted  of  record  by  counsel  for  defendant*" 

The  jurisdiction  of  the  Commission  was  so  plain  in  regard  to  the 
service  between  New  York  and  San  Francisco  as  not  to  call  for  any 
statement  whatever.    It  was  further  said  in  the  same  case : 

"It  is  plain  that  both  classification  and  charge  are  to  be  made  In  the  first 
instance  by  the  carrier,  and  it  follows  by  necessary  implication  that  the 
carrier  is  to  define  the  classes  and  formulate  such  rules  and  regulations  per- 
taining thereto  as  shall  be  just  and  reasonable.  The  initiative  is  with  the 
carrier." 

See  also  Conference  Rulings,  Bulletin  No.  6,  regulations  Nos.  407, 
410,  420,  426,  456,  and  460.  These  rulings  show  that  the  Interstate 
Commerce  Commission  has  assumed  specific  control  of  interstate 
telegraphic  business. 

The  case  of  Western  Union  Telegraph  Co.  v.  E.  A.  Bilisoly,  116  Va. 
562,  82  S.  E.  91,  was  a  suit  by  the  sendee  of  a  message  for  a  statutory 
penalty  on  account  of  the  delay  in  delivery  of  a  night  letter.  In  this 
case  the  Supreme  Court  of  Appeals  said : 

"By  an  act  of  Congress  approved  June  18,  1910,  telegraph  companies,  so  far 
as  interstate  business  is  concerned,  have  been  placed  under  the  direct  super- 
vision of  the  Interstate  Commerce  Commission,  and  are  subject,  so  far  as 
applicable,  to  the  same  rules,  regulations,  restrictions,  and  penalties  that  are 
imposed  upon  common  carriers.  This  act  has  occupied  the  entire  field  and 
taken  complete  control  of  the  regulation  of  telegraph  companies,  and  while 
it  has  ImpUedly  exempted  them  from  any  penalty  for  negligence  it  has  pro- 
vided a  severe  maximum  penalty  for  intentional  discrimination.  Before  the 
passage  of  this  act  there  had  been  no  legislation  by  Congress  affecting  or  con- 
flicting with  the  state  statutes  imposing  a  penalty  for  failure  to  deUver  mes- 
sages promptly,  and  therefore  the  state  statutes  affecting  telegraph  companies 
were  upheld,  even  as  to  interstate  messages^  upon  the  ground  that  until 
Congress  had  legislated  upon  the  subject-matter  of  telegraph  companies,  the 
state  statutes  were  applicable.  James  Case,  162  U.  S.  650  [16  Sup.  Ct  934, 
40  L.  Ed.  1105];  Commercial  Milling  Co.  Case,  218  U.  S.  406  [31  Sup.  Ct 
59,  54  L.  Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815] ;  Crovo  Case.  220 
U.  S.  364  [31  Sup.  Ct  399,  55  L.  Ed.  498],  and  others.  ♦  ♦  ♦  It  would  be 
inconvenient,  as  well  as  unnecessary,  to  recite  the  detailed  provisions  of  the 
act  of  Congress  approved  June  18,  1910.  It  is  sufficient  to  say  that  by  it 
Congress  has  occupied  the  fleld  of  regulation  with  respect  to  interstate  tele- 
grams, and  hence  the  state  statute  imposing  a  penalty  for  failure  to  make 
prompt  delivery  can  no  longer  be  invoked  in  such  cases.  The  act  of  Congress 
has  ousted  the  state  of  Jurisdiction  over  the  subject" 
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This  case  was  followed  in  Western  Union  Telegraph  Co.  v.  First 
National  Bank  of  Berryville,  116  Va.  1009,  83  S.  E.  424.  The  follow- 
ing cases  also  directly  support  the  contention  of  the  Company :  Dodge 
V.  Adams  Express  Co.,  54  Pa.  Super.  Ct.  422 ;  Ridge  v.  Erie  Railroad 
Co.,  54  Pa.  Super.  Ct.  602 ;  Strause  Iron  Co.  v.  Western  Union  Tele- 
graph Co.,  Pa.  Super.  Ct. ;  Western  Union  Telegraph  Co.  v. 

Compton,  114  Ark.  193,  169  S.  W.  946;  Western  Union  Telegraph 
Co.  V.  Johnson  (Ark.)  171  S.  W.  859 ;  Western  Union  Telegraph  Co. 
V.  Simpson  (Ark.)  174  S.  W.  232 ;  Western  Union  Telegraph  Co.  v. 
Holder  (Ark.)  174  S.  W.  552. 

The  case  of  Western  Union  Telegraph  Company  v.  Brown,  234  U. 
S.  542,  34  Sup.  Ct.  955,  58  L.  Ed.  1457,  was  a  suit  to  recover  dam- 
ages on  account  of  the  negligent  failure  to  deliver  in  the  District  of 
Columbia  a  telegram  sent  from  South  Carolina.  The  addressee  of 
the  telegram  sued  the  company  in  the  state  court  of  South  Carolina  and 
sought  to  recover  damages  for  mental  anguish  suffered  by  reason  of 
the  nondelivery  of  the  telegram.  This  was  made  a  cause  of  action  by 
the  statute  of  South  Carolina  (Civil  Code  1902,  §  2223).  The  Su- 
preme Court,  after  holding  that  the  law  of  South  Carolina  could  not 
be  invoked  for  the  recovery  of  damages  for  a  tort  committed  in  the 
District  of  Columbia,  also  said : 

"What  we  have  said  is  enough  to  dispose  of  the  case.  But  the  act  also  Is 
objectionable  In  Its  aspect  of  an  attempt  to  regulate  commerce  among  the 
states.  That  Is,  as  construed,  It  attempts  to  determine  the  conduct  required 
of  the  telegraph  company  in  transmitting  a  message  from  one  state  to  another 
or  to  this  District  by  determining  the  consequences  of  not  pursuing  such  con- 
duct, and  In  that  way  encounters  Western  Union  Telegraph  Co.  v.  Pendleton, 
122  U.  S.  347  [7  Sup.  Ct.  1126,  30  U  Ed.  1187],  a  decision  In  no  way  qualified 
by  Western  Union  Telegraph  Co.  v.  Commercial  MUllng  Co.,  218  U.  S.  406  [31 
Sup.  Ct.  59,  54  L.  Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815]." 

We  think  also  that  the  Supreme  Court  of  the  United  States  has  in 
the  following  cases  decided  the  question  under  consideration  in  favor 
of  the  company :  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257;  Atchison,  To- 
peka  &  Santa  Fe  Railway  Co.  v.  Robinson,  233  U.  S.  173,  34  Sup. 
Ct.  556,  58  L.  Ed.  901 ;  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.  V.  Edwards,  227  U.  S.  265,  33  Sup.  Ct.  262,  57  L.  Ed.  506; 
Boston  &  Maine  Railway  Co.  v.  Hooker,  233  U.  S.  97,  34  Sup.  Ct. 
526,  58  L.  Ed.  868,  L.  R.  A.  1915B,  450,  Ann.  Cas.  1915D,  593;  Erie 
Railroad  Co.  v.  New  York,  233  U.  S.  671,  34  Sup.  Ct.  756,  58 
L.  Ed.  1149,  52  L.  R.  A.  (N.  S.)  266,  Ann.  Cas.  1915D,  138;  South- 
em  Railway  Co.  v.  Reid,  222  U.  S.  424,  32  Sup.  Ct.  140,  56  L.  Ed. 
257. 

We  have  examined  the  cases  cited  by  plaintiff  and  find  them  to 
be  cases  which  arose  prior  to  the  amendment  of  the  Interstate  Com- 
merce Law  of  June  18,  1910,  or  they  are  cases  in  which  state  legisla- 
tion only  indirectly  burdened  interstate  commerce.  Since  the  amend- 
ment above  referred  to  we  find  no  conflict  in  the  authorities  in  cases 
where  the  facts  are  similar  to  the  one  at  bar.  Congress  has  taken  pos- 
session of  the  field  of  interstate  commerce  by  telegraph  and  it  results 
that  the  power  of  the  states  to  legislate  with  reference  thereto  has 
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been  suspended.  The  great  necessity  that  commerce  between  the  states 
should  be  free  from  such  interference  applies  in  a  marked  degree  to 
interstate  commerce  by  telegraph.  If  the  regulation  which  is  pleaded 
in  bar  in  this  suit  should,  be  held  valid  in  Kansas,  and  void  in  Okla- 
homa, and  the  illustration  may  be  extended  to  all  the  states  of  the 
Union,  then  the  power  of  the  United  States  to  regulate  commerce  be- 
tween the  states  in  relation  to  telegraphic  business  would  not  only  be 
directly  interfered  with,  but  destroyed. 

[6]  We  think  that  the  stipulation  in  the  record  that  Mr.  Lingafelt 
if  present  would  testify  to  the  facts  therein  stated  shows  that  the 
Company  has  done  all  that  can  be  required  of  it  in  regard  to  the  fil- 
ing of  its  schedule  of  rates,  regulations,  and  practices.  We  are  there- 
fore of  the  opinion  that  Congress  having  taken  possession  of  the  field 
of  interstate  commerce  by  telegraph,  the  provision  of  the  Constitution 
of  Oklahoma  relied  upon  has  become  inoperative  for  the  purpose  of 
striking  down  the  regulation  in  question.  Whether  the  regulation  is 
a  reasonable  one  or  not  is  in  our  judgment  a  question  for  the  Inter- 
state Commerce  Commission  to  determine.  '  Mitchell  Coal  &  Coke  Co. 
V.  Pa.  R.  Co.,  230  U.  S.  247,  33  Sup.  Ct.  916,  57  L.  Ed.  1472;  Chicago 
&  Alton  Ry.  Co.  v.  Kirby,  225  U.  S.  155,  32  Sup.  Ct.  648.  56  L.  Ed. 
1033,  Ann.  Cas.  1914A,  501 ;  Tex.  &  Pac.  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct  350,  51  L.  Ed.  553,  9  Ann.  Cas. 
1075. 

Judgment  affirmed. 


(231  Fed.  412) 

AMERICAN  DIST.  STEAM  CO.  v.  WALTERMIRB. 

In  re  FINDLAT  MOTOR  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  4,  1916.) 

No.  2720. 

1.  Compromise  and  Settlement  ^=:»6(1) — VALiDmr. 

The  S.  Co.,  owning  a  majority  of  the  stock  of  the  T.  Co.,  which  manu- 
factured motor  trucks,  sold  such  stock  to  the  F.  Co.  for  an  amount  pay- 
able In  Installments,  and  agreed  to  assume  the  debts  of  the  T.  Co.,  con- 
sisting of  amounts  due  Itself  and  its  officers  and  $20,000  due  a  bank. 
Without  a  formal  transfer,  the  F.  Co.  took  possession  of  the  T.  Co.'s 
assets.  Subsequently  a  receiver  was  appointed  for  the  F.  Co.  at  a  time 
when  $19,500  remained  unpaid  on  the  purchase  price  of  the  stock.  The 
S.  Co.  had  paid  $10,000  to  the  bank,  and  it  purchased  part  of  the  notes  for 
the  balance,  and  It  and  the  bank  asserted  their  claims  as  creditors  of  the 
T.  Co.  against  property  then  In  the  receiver's  possession,  valued  at  $25,- 
000  or  more,  which  had  belonged  to  the  T.  Co.  Thereupon  the  recover 
made  an  agreement  with  the  S.  Co.  whereby  he  issued  receiver's  certifi- 
cates with  the  court's  approval  to  the  S.  Co.  and  the  bank  for  $10,000, 
subject  to  certain  prior  certificates,  and  released  the  S.  Co.  from  its  obli- 
gations under  the  prior  contract,  and  the  S.  Co.  credited  the  $10,000  upon 
its  claim  for  $19,500,  and  released  all  claims  against  former  property  of 
the  T.  Co.  upon  the  notes  for  $10,000  and  all  similar  notes.  Held,  that 
the  situation  was  such  as  Justified  a  compromise  to  avoid  litigation,  as 
the  receiver,  by  advancing  $10,000  of  the  S.  Co.'s  claim  to  the  rank  of  a 

^=9For  other  cases  see  same  topic  4k  KBT-NUMBBR  in  aU  Key-Numbered  Digests  4  Indexes 

Digitized  by  VjOOQIC 


AMERICAN  DIST.  STEAM  CO.  Y.  WALTERMIRB  407 

second  preferred  claim,  secured  at  the  least,  and  even  If  the  claims  could 
be  defeated,  escape  from  litigation  and  expense  and  damages  from  delay 
in  carrying  out  the  receivership  plans. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
§§  35,  42,  44-49;   Dec.  Dig.  «®=»6(1).] 

2.  Compromise  and  Settlement  ^=»19(1)— Claims — Consideration. 

That  the  receiver,  in  reporting  the  settlement  with  the  S.  Co.  to  the 
court,  did  not  exhibit  a  copy  of  the  contract,  but  reported  only  his  con- 
clusion as  to  the  Justness  of  the  S.  Co.'s  contention,  thus  leading  the 
court  to  believe  that  the  S.  Co.'s  claims  were  clear,  rather  than  doubtful, 
did  not  Justify  the  cancellation  of  the  receiver's  certificates  after  such 
proceedings  had  been  had  as  made  it  impossible  to  put  the  S.  Co.  in 
statu  quo,  where  the  receiver  acted  in  good  faith  and  on  the  advice  of 
counsel,  as,  even  though  the  S.  Co.  was  wrong  in  its  position,  it  would 
nevertheless  have  been  prudent  to  approve  a  reasonable  compromise  and 
avoid  delays  and  ai^eals. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
§§  67,  75;    Dec  Dig.  «=>19(1).] 

8.  Compromise  and  Settlement  ^=»19(1) — Claims — Validitt. 

Where,  after  the  settlement  the  business  was  continued,  the  proceeds 
of  sales  of  trucks  received  from  the  T.  Co.  were  mingled  and  expended 
or  reinvested,  the  material  on  hand  was  used  up,  and  the  machinery 
and  other  remaining  assets  which  the  S.  Co.  might  have  claimed  were 
united  with  other  assets  in  one  gross  sale,  and  it  was  impossible  to  trace 
the  proceeds,  and  tell  what  part  of  the  final  purchase  price  was  realized 
from  the  disputed  assets,  the  S.  Co.  could  not  be  put  in  statu  quo  upon 
a  cancellation  of  the  receiver's  certificates. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
§§  67,  75;   Dec.  Dig.  ij=9l9(l).] 

4.  Compromise  and  Settlement  ^=»9 — Claims — Consideration. 

The  S.  Co.,  In  urging  its  claim,  in  settlement  of  which  the  receiver's 
certificates  were  issued,  was  not  seeking  to  rescind  its  contract  with  the 
F.  Co.,  but  was  rather  insisting  upon  specific  performance,  as  it  only 
claimed  that  it  should  not  be  compelled  to  carry  out  the  remainder  of  its 
contract  and  pay  the  rest  of  the  T.  Co.'s  debts,  unless  the  F.  Co.  carried 
out  the  remainder  of  its  contract  and  furnished  the  money  it  had  agreed 
to  furnish,  which  could  then  be  devoted  to  paying  the  debts. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
§§  32-^;   Dec.  Dig.  <@=5>9.] 

Appeal  from  the  District  Caiirt  of  the  United  States  for  the  West- 
cm  Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Receivership  suit  against  the  Findlay  Motor  Company.  On  petition 
of  Beecher  W.  Waltermire,  trustee  in  bankruptcy  of  the  Findlay  Mo- 
tor Company,  the  court  canceled  receiver's  certificates  issued  to  the 
American  District  Steam  Company,  and  required  it  to  make  good  the 
amount  of  certificates  issued  to  another  party,  and  the  Steam  Com- 
pany appeals.    Reversed  and  remanded. 

This  controversy  involves  three  corporations:  The  American  District  Steam 
Company  and  the  American  Motor  Truck  Company,  both  organized  under  New 
York  laws,  and  the  Findlay  Motor  Company,  an  Ohio  corporation.  They  will 
be  called,,  respectively,  the  Steam  Company,  the  Truck  Company  and  the  Find- 
lay Company.  The  Truck  Company  was  actively  manufacturing  motor  trucks, 
at  Lockport  N.  Y.  It  was,  in  a  sense,  a  subsidiary  of  the  Steam  Company, 
which  owned  510  out  of  the  760  shares  of  the  capital  stock  of  the  Truck  Com- 
pany. The  Findlay  Company,  engaged  in  similar  business,  desired  to  succeed 
to  the  business  of  the  Truck  Company.    Accordingly,  a  contract  in  writing  was 
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made,  in  Febraary,  1911,  between  the  Flndlay  Ck)mpaDy  and  tbe  Steam  Comr 
pany,  whereby  the  Steam  Company  agreed  to  sell  to  the  Findlay  Company  the 
entire  capital  stock  of  the  Truck  Company,  and  to  assnme  to  pay  all  the  debts 
of  the  Truck  Company — all  the  accounts  and  receivables  of  the  Truck  Com- 
pany to  be  taken  over  by  the  Steam  Company.  On  its  part,  the  Findlay  Cc«n- 
pany  agreed  to  pay  to  the  Steam  C'Ompany  $1,000  down,  $24,000  in  32  monthly 
payments  of  $750  each,  and  $30,000  in  the  capital  stock  of  the  Findlay  Com- 
pany. Thereupon,  but  without  any  formal  transfer  from  the  Truck  Company, 
the  Findlay  Company  took  possession  of  the  assets,  being  machinery,  materi- 
als, and  manufactured  trucks,  and  added  them  to  its  own  property  in  its  own 
plant.  These  assets  inventoried  about  $45,000.  'Rie  debts  of  the  Truck  Com- 
pany which  the  Steam  Company  assumed  consisted  of  $20,000  owing  to  it- 
self, $8,000  owing  to  some  of  its  officers  for  personal  loans  made  to  the  TrudL 
Company,  and  $20,000  owing  upon  the  promissory  notes  of  the  Truck  Com- 
pany to  a  Lockport  bank.  The  machinery,  taken  over  by  the  Findlay  Com- 
pany, became  a  part  of  its  own  plant  The  materials  which  it  took  over,  it 
partly  or  wholly  manufactured  and  sold  in  finished  form,  and  of  the  14  com- 
pleted trucks  which  It  took  over  at  $2,000  each,  it  sold  about  10.  The  pur- 
chase price  of  those  which  it  sold  had  not  been  paid  to  it  in  November,  191L 

For  a  time  after  the  contract  of  February,  the  Findlay  Company  continued 
to  pay  its  monthly  notes  and  the  Steam  Company  continued  to  pay  the  debts 
of  the  Truck  Company.  In  September,  1911,  on  a  bill  by  creditors  and  the 
practical  consent  of  the  Findlay  Company,  the  court  below  appointed  a  re- 
ceiver for  that  company.  At  that  date,  the  Findlay  Company  had  paid  to  the 
Steam  Company  Its  down  payment  of  $1,000  and  its  monthly  notes  to  a  total 
of  $4,500,  leaving  $19,500  impald,  and  the  Steam  Company  had  paid  $10,000 
of  the  Truck  Company's  notes  at  the  Lockport  bank.  Thereupon  the  Steam 
Company  purchased  from  the  bank  $7,500  of  the  remaining  $10,000  of  these 
notes,  and  in  November,  1911,  the  Steam  Company  and  the  bank  asserted  their 
claims  as  creditors  of  the  Truck  Company  against  all  the  property,  which  had 
belonged  to  the  Truck  Company,  which  was  said  never  to  have  been  transferred 
to  the  Findlay  Company,  but  which  was  in  the  possession  of  its  receiver.  It 
demanded  the  machinery  and  the  materials  on  hand,  and  gave  notice  to  the 
purchasers  of  the  trucks  that  it,  the  Steam  Company,  and  not  the  receiver  of 
the  Findlay  Company,  was  entitled  to  payment  The  value  of  the  property 
thus  claimed  was  $25,000,  or  more.  The  Steam  Company  had  theretofore 
filed  its  claim  with  the  receiver  as  a  creditor  for  the  $19,500,  but  claimed 
to  have  done  so  under  a  misapprehension  of  fact 

The  controversy  between  the  Steam  Company  and  the  receiver  soon  crystal- 
lized into  a  dispute  as  to  the  effect  of  the  February  contract  Was  the  agree- 
ment of  the  Steam  Company  to  pay  the  Truck  Company's  debts  for  the  bene- 
fit of  the  Findlay  Company  dependent  on  the  Findlay  Company's  agreement 
to  pay  the  purchase  price  of  the  Truck  Company  stock,  so  that  the  Steam 
Company  was  Justified  in  refusing  to  pay  $19,500  of  the  debts,  or  was  the 
agreement  independent,  so  that  the  Steam  Company  was  bound  to  pay  all 
this  indebtedness  and  stand  only  as  a  creditor  of  the  findlay  Company  upon 
the  purchase  price  notes? 

Counsel  for  the  Steam  Company  and  the  bank  came  to  Findlay,  the  recov- 
er was  advised  by  counsel,  and  a  settlement  was  made  by  which  the  Steam 
Company  and  the  bank  were  to  abandon  all  claims  against  all  property  in  the 
receiver's  hands,  the  receiver  was  to  give  to  the  Steam  Company  and  the 
bank  receiver's  certificates  for  the  $10,000  and  interest,  subject  to  prior  out- 
standing certificates,  and  the  Steam  Company  was  to  credit  the  entire  $10,000 
upon  its  $19,500  claim  on  file.  Upon  a  petition  filed  by  the  receiver  reciting 
generally  this  situation  and  agreement  and  indorsed  with  the  approval  of 
the  plaintiff  in  the  receivership  case,  the  court  below  approved  this  contract 
and  ordered  the  certificates  to  issue  and  mutual  releases  to  be  delivered  as 
agreed.  Accordingly  the  certificates  were  delivered,  and  in  January,  1912, 
the  Steam  Company  and  the  bank  canceled  and  discharged  the  $10,000  notes, 
the  Steam  Company  released  all  claims  which  it  might  have  against  the  for- 
mer property  of  the  Truck  Company  upon  these  notes  and  all  similar  notes, 
or  which  It  might  have  against  the  Findlay  Company  for  misapplying  the 
proceeds  of  sales,  and  credited  the  receiver's  certificates  upon  the  face  of  the 
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claim  on  file,  and  the  receiver  released  the  Steam  Company  from  all  further 
and  future  accruing  obligations  under  the  February  contract.  Matters  stood  in 
this  shape  during  1912,  while  various  proceedings  were  pending;  but  in  De- 
cember, 1912,  the  court  ordered  all  the  plant  and  property  of  the  Findlay  Com- 
pany to  be  sold.  This  was  done  in  February,  1913,  and  $50,000  realized.  In 
the  meantime,  bankruptcy  proceedings  had  been  instituted  against  the  Find- 
lay  Company,  and  the  court  ordered  $12,500  of  the  proceeds  to  be  held  in  court 
as  a  fund  to  provide  for  these  certificates,  if  they  should  be  held  valid  as 
against  the  expected  opposition  of  the  trustee  in  bankruptcy.  Later,  upon 
the  petition  of  the  trustee,  claiming  that  the  certificates  had  been  iuiprovi- 
dently  Issued,  the  court  made  an  order  canceling  the  $7,500  of  certificates  Issued 
to  the  Steam  Company,  confirming  the  $2,500  certificates  to  the  bank,  but  pro- 
viding that  the  Steam  Company  should  make  good  to  the  trustee  the  amount 
of  the  bank  certificates.    From  this  order  the  Steam  Company  appeals. 

N.  D.  Fish,  of  North  Tonawanda,  N.  Y.,  and  David  Tice,  of  Lock- 
port,  N.  Y.,  for  appellant. 

Hiram  Van  Camf>en,  of  Findlay,  Ohio,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  1. 
The  question  mainly  considered  by  the  court  below  and  argued  here  is 
whether  the  covenant  of  the  Steam  Company  to  pay  the  debts  of  the 
Truck  Company,  thereby  giving  to  the  capital  stock  of  the  Truck  Com- 
pany the  greater  part  at  least  of  its  selling  value,  and  the  covenant  of 
the  Findlay  Company  to  pay  to  the  Steam  Company  the  purchase  price 
of  this  capital  stock,  were  dependent  upon  each  other,  or  whether  they 
were  independent,  so  that,  therefore,  the  Steam  Company  had  no  right, 
as  against  the  Findlay  Company,  to  purchase  the  Truck  Company's 
debts  or  otherwise  stand  as  its  creditor,  and  so  that  there  was  no  suffi- 
cient justification  for  the  issue  of  the  receiver's  certificates.  This  main 
question  we  find  no  occasion  to  decide ;  for  the  purposes  of  this  opin- 
ion we  assume  that  the  conclusion  reached  below  was  right;  but  we 
think  that,  for  other  reasons,  the  result  which  was  reached  cannot  be 
sustained. 

[1]  2.  The  situation  which  existed  when  the  Steam  Company  and 
the  receiver  reached  an  agreement  was  typical  of  those  which  justify 
a  compromise  to  avoid  litigation.  It  cannot  be  doubted  that  the  Steam 
Company's  claims  were  made  in  good  faith.  So  far  as  expressly 
stated,  they  extended  only  to  the  last  $10,000  of  the  bank  notes,  but 
it  was  as  obvious  then  to  the  receiver  as  it  is  now  to  all  that  these 
claims  extended  also  to  the  $20,000  of  the  Steam  Company's  own  notes, 
which  had  been  formally  paid  or  canceled,  if  at  all,  only  by  bookkeep- 
ing entries.  Since  all  these  claims,  as  against  the  Findlay  Company, 
could  have  been  met  by  paying  the  $19,500  notes,  it  follows  that  the 
receiver  was  confronted  by  a  situation  where  a  $19,500  claim  might  be 
established  as  absolutely  preferred,  or  else  take  away  the  bulk  of  the 
assets  of  the  receivership,  or  at  least  enough  to  destroy  the  integrality 
of  the  plant  and  business.  By  advancing  $10,000  of  the  claim  to  the 
rank  of  second  preferred,  at  an  apparent  cost  of  the  diflference  on  $10,- 
000  between  par  and  the  then  expected  general  dividend,  he  secured, 
at  the  least  and  even  if  the  claims  could  be  defeated,  escape  from  litiga- 
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tion  and  expense  and  damages  from  delay  in  carrying  out  the  receiver- 
ship plans,  all  of  which  might  well  amount  to  more  than  the  difference 
between  par  and  dividend  on  $10,0CX).  That  all  this  was  in  the  minds 
of  the  parties  is  shown  by  the  care  with  which  the  Steam  Company's 
release  was  made  to  cover  "all  other  similar  notes."  Indeed,  the  set- 
tlement seems  practically  to  have  included  the  $8,000  of  individual 
claims. 

[2]  The  only  reason  urged  for  doubting  that  the  validity  of  the  cer- 
tificates was  sufficiently  supported,  as  being  an  accord  and  satisfaction 
of  the  dispute,  is  that  the  situation  was  not  fully  presented  to  or 
understood  by  the  court  when  the  certificates  were  authorized.  It 
is  quite  true  that  the  petition  of  the  receiver,  reporting  the  settlement 
made  with  the  Steam  Company,  did  not  exhibit  a  copy  of  the  contract, 
and  reported  only  the  conclusion  of  the  receiver  that  the  two  cove- 
nants had  been  dependent,  and  that  the  Steam  Company  was  right 
in  its  contention.  It  is  true  also  that  the  counsel  for  the  Steam  Com- 
pany participated  in  this  incomplete  presentation  of  the  facts.  It  is 
natural  that  the  court  should  have  felt  surprise  when  it  was  later  dis- 
closed that  the  claims  of  the  Steam  Company  were  doubtful  rather  than 
clear ;  but  the  court  below  does  not  find,  nor  do  we  see  any  indication 
that  there  existed,  any  overreaching  of  the  receiver  by  the  Steam  Com- 
pany or  any  intent  to  deceive  or  to  mislead  the  court.  The  receiver 
was  a  capable  business  man.  He  was  advised  by  his  counsel ;  at  the 
worst,  they  made  a  mistake  of  law ;  and  in  good  faith  they  stated  to 
the  court  the  conclusion  which  they  had  readied.  Indeed,  it  is  clear 
enough  that,  even  if  the  original  contract  had  been  fully  stated  and 
the  court  had  concluded  that  the  Steam  Company  was  wrong  in  its 
position,  nevertheless  it  would  have  been  prudent  to  approve  a  reason- 
able compromise  and  avoid  delays  and  appeals.  The  utmost  result 
reached  by  this  view  is  that  the  compromise  might  have  been  at  a 
figure  somewhat  more  favorable  to  the  receiver. 

[3]  Even  from  this  aspect,  we  would  hesitate  to  reverse  the  action 
of  the  court  below  in  canceling  the  receiver's  certificates,  except  that 
it  is  impossible  upon  such  cancellation,  to  put  the  Steam  Company 
back  in  statu  quo.  During  the  period  after  the  settlement,  the  busi- 
ness was  continued,  the  proceeds  of  the  trucks  sold  were  mingled  and 
expended  or  reinvested,  the  material  on  hand  used  up,  and,  at  the  end, 
the  machinery  and  other  remaining  assets  which  the  Steam  Company 
might  have  claimed,  were  united  with  other  assets  in  one  gross  sale. 
It  is  impossible  to  trace  the  proceeds  of  this  property  converted  dur- 
ing the  receivership  and  impossible  to  tell  what  part  of  the  final  pur- 
chase price  was  realized  from  the  disputed  assets  then  remaining. 
Even  if  there  had  been  a  substituted  right  to  proceed  against  the  en- 
tire $12,500  fund,  this  is  not  the  equivalent  of  a  right  to  assert  and 
litigate  a  $19,500  claim  against  $25,000  of  property,  and  the  latter  right 
is  what  the  Steam  Company  gave  up.  This  consideration  we  think 
enough  to  turn  the  scale  and  to  require  that  the  certificates  should 
be  paid. 

[4]  3.  It  is  also  said  that  the  claim  of  the  Steam  Company,  when 
it  was  procuring  these  certificates,  was  upon  the  theory  that  it  had 


Digitized  by 


Google 


MISSOUBI  YALLET   BBIDOE  A  IBON  CO.  Y.  BLAEB  411 

a  right  to  rescind  the  original  contract,  and  it  is  urged — ^perhaps  con- 
vincingly— that  no  such  right  of  rescission  existed.  We  think  this 
interpretation  misapprehends  the  real  situation.  The  position  of  Uie 
Steam  Company  did  not  depend  upon  any  right  of  rescission  or  theory 
of  rescission.  It  was  rather  insisting  upon  specific  performance.  It 
did  not  propose  to  affect  the  executed  portion  of  the  contract.  It  did 
not  suggest  that  the  Findlay  Company  should  give  back  the  capital 
stock  yfhxch  it  had  purchased,  or  that  the  Steam  Company  should  re- 
fund that  part  of  the  purchase  price  it  had  received.  It  only  claimed 
that  it  should  not  be  compelled  to  carry  out  the  remainder  of  its  con- 
tract and  pay  the  rest  of  the  Truck  Company's  debts,  unless  the  Find- 
lay  Company  would  carry  out  the  remainder  of  its  contract  and  fur- 
nish the  money  it  had  agreed  to  furnish  which  could  then  be  devoted 
to  paying  these  debts.  It  is,  of  course,  obvious  that  the  right  to  dis- 
continue further  performance  of  a  contract  and  to  disregard  the  same 
for  the  future  is  quite  a  different  thing  from  the  right  to  rescind. 
Both  parties  had  partly  performed,  and  each  had  stopped  further  per- 
formance. They  adjusted  and  compromised  their  executory  obliga- 
tions. There  was  no  fraud  and  no  gross  unfairness.  Both  have  acted 
upon  the  agreed  basis,  and  one  cannot  be  restored  to  his  former  posi- 
tion. 

The  order  appealed  from  is  reversed,  and  the  case  remanded  for 
proceedings  in  accordance  with  this  opinion. 


<231  TeA.  417) 

MISSOURI  VALLEY  BRIDGE  &  IRON  CO.  v.  BLAE:E. 

(Circuit  Court  erf  Appeals,  Fourth  Circuit.    February  11,  19ia) 

No.  1387. 

1.  OoBPOBATiONs  ^s>668(14)— Pbocess — CoNSTBUcnvB   Sbbviob — ^Attachment 

AND  Publication. 

Under  Code  W.  Va.  1913,  c  124,  |  11  (sec.  4747),  a  state  court  acquired 
jurisdiction  in  an  action  against  a  foreign  corporation,  though  it  was  a 
nonresident  of  the  state  and  had  no  officer  or  agent  within  the  county 
upon  whom  process  could  be  served,  by  a  levy  under  an  attachment,  and 
the  execution  of  an  order  of  publication. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |{  2624,  2625 ; 
Dec.  Dig.  «=>668(14).] 

2.  Removal  of  Causes  ^=s»11 — ^BrFBor  or  Removal— Jurisdiction. 

Where  a  state  court  liad  acquired  Jurisdiction  of  an  action  against  a 
nonresident  foreign  corporation  having  no  officer  or  agent  in  the  county, 
by  a  levy  under  an  attachment  and  the  execution  of  an  order  ct  publica- 
tion, the  jurisdiction  was  not  lost  by  the  removal  of  the  cause  to  a  fed- 
eral court,  though  that  court  could  not  have  acquired  original  Jurisdiction 
by  attachment  and  publication. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  M  29- 
81;  Dec  Dig.  ij=9ll.] 

8.  fiSzEMPnoNs  ^s»118 — Pbopebtt  Subject  to  Attaohment— Persons  Enti- 
tled TO  AssEBT  Immunity. 

Rev.  St.  S  3763  (CJomp.  St  1913,  %  6950),  provides  that,  whenever  any 
property  in  which  the  United  States  have  or  claim  an  interest  shall  be 
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attached  for  the  satisfaction  of  any  claim  against  it,  the  Secretary  of  the 
Treasury  may  direct  the  Solicitor  of  the  Treasury  to  cause  a  stipulation 
to  be  entered  into  by  the  proper  district  attorney  for  its  discharge 
from  such  attachment,  but  that  nothing  therein  contained  shall  be  con- 
strued as  recognizing  or  conceding  any  right  to  enforce  by  attac^iment 
any  claim  against  any  property  held  or  owned  or  employed  by  the  United 
States.  Held,  that  the  statute  Is  designed  for  the  protection  of  the  gov- 
ernment, and  can  be  invoked  only  by  it,  and,  assuming  that  the  United 
States  had  an  interest  in  the  property  of  a  contractor  employed  on  & 
contract  with  the  United  States,  the  immunity  from  attachment  could  be 
asserted  only  by  the  government,  and  not  by  the  contractor,  in  an  action 
against  it 

[Ed.  Note.— For  other  cases,  see  Exemptions,  Cent.  Dig.  f  139;  Dec 
Dig.  «=9ll8.] 

4.  Master  and  Sbbvant  ^=»256(1) — ^Actions  foe  Injuries — Sutficienct  of 

Declaration. 

Where,  in  an  employe's  action  for  injuries,  though  there  was  some  ladk 
of  particularity  in  the  averments  of  the  declaration,  and  it  possibly  failed 
to  locate  with  precision  and  certainty  the  negligent  act  which  caused  the 
injury,  it  was  sufficiently  definite  to  apprise  the  defendant  of  the  ground 
upon  which  it  was  claimed  to  be  liable,  and  to  permit  the  Introduction 
of  testimony  as  to  all  the  pertinent  facts  connected  with  the  accident,  a 
demurrer  was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  809; 
Dec.  Dig.  «®=»256(1).] 

5.  Appeal  and  Error  €=»1050(1) — Harmless  Error — ^Admission  of  Evidence. 

Conceding  that  it  is  the  general  rule  that  the  admissicm  of  opinion  tes- 
timony as  to  the  incompetency  of  a  defendant's  employ^  is  reversible 
error,  it  was  not  reversible  error  to  permit  a  witness  to  give  his  opinion 
that  defendant's  engineer  was  incompetent,  where  he  made  a  disclosure 
of  facts,  Independent  of  the  opinion,  from  which  the  Jury  might  have 
found  that  the  engineer  was  not  competent,  and  the  opinion  expre^ed 
was  rather  a  summing  up  of  impressions  derived  from  what  he  had  seen 
and  learned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  1068, 
1069.  4153,  4157;    Dec.  Dig.  «®=»1050(1).] 

6.  Master  and  Servant  ^=s>270(14) — ^Actions  for  Injuries — ^Adicission  op 

Evidence. 

While  it  is  the  general  rule  that  negligence  on  the  part  of  an  em- 
ployer cannot  be  predicated  upon  the  use  of  a  particular  appliance,  by 
merely  showing  that  there  are  other  appliances  which  are  believed  to  be 
better  or  less  dangerous,  this  rule  was  not  violated  where  a  witness  mere- 
ly stated  that  upon  going  to  work  for  the  employer  he  observed  a  differ- 
ence between  Its  method  and  the  methods  of  a  former  employer  which  at- 
tracted his  attention. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  924 ; 
Dea  Dig.  ^^=9270(14).] 

7.  Appeal  and  Error  €=»1050(1) — ^Harmless  Error — ^Admission  of  Evidence. 

Every  theoretical  error  in  the  course  of  a  trial  in  the  admission  of 
evidence  is  not  ground  for  reversal,  and  mistakes  which  do  not  involve 
injustice  should  ordinarily  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ff  1068» 
1069,  4153,  4157;    Dec.  Dig.  ij=9l050(l).] 

8.  Trial  ^=5>260(1)— Instructions  Covered  by  Those  Given. 

Where  the  trial  Judge  delivered  a  general  charge,  which  might  Justly  be 
regarded  as  an  adequate  and  impartial  statement  of  the  issues  and  evl- 
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dence^  it  was  not  error  to  refuse  requested  instructions,  which,  so  far  as 
they  were  correct  and  material,  were  embraced  in  the  general  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  {  651;  Dec  Dig. 
«=>260(1).] 

9.  Masteb  and  Servant  ^=s>265(8) — Actions  fob  Injuries — Res  Ipsa  Loqui- 

TUB. 

An  employer  was  building  a  dam,  and  was  about  to  pump  the  water  out 
of  a  cofferdam.  A  discharge  box  or  flume,  one  end  of  which  rested  on 
the  outer  edge  of  the  dam  was  being  raised  up  and  placed  under  a  dis- 
charge pipe  through  which  the  water  was  to  be  pumped,  but  the  arm  of 
the  derrick  used  in  placing  it  was  not  long  enough  to  swing  it  into  posi- 
tion beneath  the  pipe,  and  plaintiff  and  another  employ^  went  under  the 
raised  end  to  attach  another  cable,  and  while  there  the  discharge  box 
eased  down,  injuring  plaintiff.  The  cable  or  rope  in  use  did  not  break 
or  slip,  but  the  spool  or  drum  around  which  it  was  wrapped  revolved 
slightly.  The  engine  was  not  dogged,  and  there  was  testimony  that,  if 
it  had  been  dogged,  the  accident  could  not  have  happened.  Held  that 
the  maxim,  "res  ipsa  loquitur,"  was  applicable. 

tEJd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
898,  955;   Dec.  Dig.  «®=»265(8).l 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Virginia,  at  Wheeling ;  Alston  G.  Dayton,  Judge. 

Action  by  Charles  Blake  against  the  Missouri  Valley  Bridge  &  Iron 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Charles  McCamic,  of  Wheeling,  W.  Va.  (J.  M.  Clarke  and  McCamic 
&  Clarke,  all  of  Wheeling,  W.  Va.,  on  the  brief),  for  plaintiff  in  error. 
T.  S.  Riley,  of  Wheeling,  W.  Va.,  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  This  is  a  negligence  action  of  familiar  type, 
and  the  facts  in  outiine  appear  to  be  these : 

Raintiff  in  error,  defendant  below  and  hereinafter  so  called,  was 
building  a  dam  for  the  United  States  government  across  the  Ohio 
river  near  Woodland,  W.  Va.,  and  Blake,  who  brings  the  suit,  was  a 
common  laborer  employed  in  that  work.  A  large  cofferdam  had  been 
constructed,  extending  up  and  down  the  river,  and  the  general  pur- 
pose of  the  work  in  hand  at  the  time  of  the  accident  was  to  pump  the 
water  out  of  the  cofferdam.  Blake  was  engaged  with  several  others 
in  placing  a  heavy  discharge  box  or  flume  in  such  position  that  one 
end  would  be  raised  up  and  placed  under  the  discharge  pipe,  through 
which  the  water  was  to  be  pumped  from  the  cofferdam,  and  the  other 
end  remain  on  the  outer  edge  of  the  dam,  so  that  the  water  would  be 
carried  down  into  the  river.  The  pump  barge  which  supported  the 
discharge  pipe  was  inside  the  cofferdam,  while  outside  in  the  river  was 
the  derrick  boat  on  which  were  the  engine  and  hoist  used  in  placing 
the  discharge  box.  The  width  of  the  top  of  the  cofferdam  was  about 
16  feet.  It  was  found  that  the  arm  of  the  derrick  was  not  long  enough 
to  swing  the  discharge  box  into  position  beneath  the  pipe,  and  it 
became  necessary  to  attach  another  cable  to  the  box  in  order  to  haul 
it  into  place  by  means  of  a  block  and  tackle.    The  inner  end  of  the 
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box  was  elevated,  the  other  end  resting  on  the  outer  edge  of  the 
cofferdam  wall,  and  Blake  with  another  man  went  under  the  raised 
end  to  attach  a  sling  or  cable  which  was  to  be  used  in  pulling  tiie 
box  into  place  with  the  block  and  tackle  moved  by  the  engine  on  the 
derrick  boat.  While  Blake  was  making  this  attachment,  and  from 
some  cause  not  certainly  disclosed  by  the  evidence,  the  discharge  box 
"eased  down"  about  6  feet,  and  he  was  struck  and  badly  injured.  The 
cable  or  rope  in  use  did  not  break,  nor  did  it  slip  along  the  discharge 
box;  but  it  appears  that  the  spool  or  drum  around  which  the  rope 
was  wrapped  near  the  engine  revolved  a  little,  so  that  the  rope  slack- 
ened or  unwound,  with  the  result  that  the  discharge  box  was  suddenly 
lowered  and  hit  the  plaintiff  as  it  descended.  It  is  admitted  that  the 
engine  was  not  "dogged,"  and  there  was  testimony  to  the  effect  that 
if  it  had  been  dogged  the  accident  could  not  have  happened.  Blake 
testified  that  before  going  under  the  discharge  box  for  the  purpose 
mentioned  he  asked  Corliss,  defendant's  general  superintendent  who 
was  there  directing  the  work,  whether  the  load  was  dogged,  and  Cor- 
liss answered:    "It  is  all  right;  go  ahead." 

There  are  39  assignments  of  error,  but  the  questions  raised,  many 
of  which  appear  to  be  highly  technical,  fall  into  three  or  four  groups 
and  may  be  discussed  without  separate  mention. 

[1-3]  First  is  a  question  of  jurisdiction.  Defendant  is  a  Kansas 
corporation.  The  suit  was  begun  in  the  circuit  court  of  Marshall  coun- 
ty, W.  Va.,  where  the  plaintiff  resides.  The  record  does  not  show 
that  any  officer  or  agent  of  defendant  upon  whom  process  could  be 
served  was  found  in  that  country.  Upon  an  affidavit  that  defendant 
was  a  foreign  corporation  and  nonresident  of  the  state,  an  order  of 
attachment  was  issued  under  which  certain  machinery  and  property, 
used  by  defendant  in  constructing  the  dam,  was  levied  upon  by  the 
sheriff,  and  constructive  service  obtained,  or  sought  to  be  obtained, 
by  publication  under  the  provisions  of  the  West  Virginia  Code  (Code 
1913,  c.  124,  §  11  [sec.  4747]).  Shortly  after  the  attachment  was  exe- 
cuted the  defendant  gave  a  bond  and  the  property  was  released.  Later 
a  plea  in  abatement  was  filed  against  the  order  of  attachment  on  the 
ground  that  defendant  was  constructing  a  work  of  internal  improve- 
ment for  the  United  States;  that  the  property  seized  was  necessary 
for  the  performance  of  that  work,  and  therefore,  imder  section  3753 
of  the  Revised  Statutes  (Comp.  St.  1913,  §  6950),  not  subject  to  attach- 
ment. Afterwards  the  case  was  removed  into  the  United  States  Dis- 
trict Court  on  the  ground  of  diverse  citizenship.  That  court  sus- 
taiaed  plaintiff's  demurrer  to  the  plea  in  abatement  and  also  overruled 
defendant's  demurrer  to  the  declaration. 

We  are  of  opinion  that  the  state  court  had  acquired  jurisdiction 
by  the  levy  under  the  attachment  and  the  execution  of  the  order  of 
publication.  This  jurisdiction  was  not  lost  by  removal  to  the  federal 
court,  although  the  latter  court  could  not  have  acquired  original  juris- 
diction by  attachment  and  publication.  Craddock  v.  Fulton  (C.  C.) 
140  Fed.  426;  Courtney  v.  Pradt,  196  U.  S.  89,  25  Sup.  Ct.  208,  49 
L.  Ed.  398.  Moreover,  the  ground  upon  which  the  attachment  was 
sought  to  be  set  aside  is  untenable.    Even  if  it  be  granted  Uiat  the 
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United  States  had  an  "interest"  in  the  property  seized,  within  the 
meaning  of  the  statute,  which  seems  to  us  extremely  doubtful,  it  is 
evident  that  the  statute  is  designed  for  the  protection  of  the  govern- 
ment and  can  be  invoked,  as  its  provisions  plainly  indicate,  only  by  the 
United  States.  In  other  words,  the  immunity  from  seizure  in  a  case 
like  this  can  be  asserted  by  the  government,  but  not  by  the  contractor. 
The  demurrer  to  the  plea  in  abatement  was  properly  sustained. 

[4]  The  declaration  alleges  negligence  in  three  respects:  (1)  Neg- 
ligence in  carrying  on  the  work  and  in  the  emplo)mient  of  incompetent 
servants;  (2)  negligence  in  not  adopting  the  proper  method  of  doing 
the  work  and  thereby  furnishing  an  unsafe  place  to  work;  and  (3) 
Diligence  resulting  from  the  use  of  defective  machinery.  The  suffi- 
ciency o£  the  allegations  is  challenged  on  the  ground,  first,  that  the  neg- 
ligence complained  of  was  operative  negligence  and  therefore  the  facts 
averred  do  not  make  out  a  case  of  liability ;  second,  that  the  declara- 
tion fails  to  show  that  the  accident  was  caused  by  the  negligent  acts 
of  incompetent  servants;  and,  third,  that  it  does  not  show  that  the 
alleged  faulty  method  of  doing  the  work  was  the  cause  of  the  accident. 
We  deem  it  unnecessary  to  enter  upon  a  discussion  of  these  proposi- 
UoQs  and  content  ourselves  with  expressing  the  opinion  that  the  dec- 
laration states  a  cause  of  actioh.  There  may  be  some  lack  of  particu- 
larity in  the  averments,  and  the  pleading  perhaps  fails  to  locate  with 
precision  and  certainty  the  negligent  act  which  caused  the  plaintiff's 
mjury,  but  it  was  sufficiently  definite  to  apprise  the  defendant  of  the 
grounds  upon  which  it  was  claimed  to  be  liable  and  to  permit  the  in- 
troduction of  testimony  as  to  all  the  pertinent  facts  connected  with 
the  accident.  We  have  examined  the  authorities  cited  by  defendant 
and  are  satisfied  that  they  do  not  sustain  its  contention.  In  our  judg- 
ment the  court  below  did  not  err  in  overruling  the  demurrer  to  the 
declaration. 

[5]  The  next  20  assignments  are  based  upon  exceptions  to  the  ad- 
mission or  exclusion  of  testimony.  Some  of  these  objections  were 
made  on  the  grotmd  of  alleged  inadmissibility  under  the  declaration ; 
but  this  point  was  involved  in  overruling  the  demurrer  and  need  not 
be  fiuther  discussed.  Of  other  objections  it  is  enough  to  say  that 
the  rulings  challenged  were  not  incorrect  or  were  quite  immaterial  and 
harmless.  With  reference  to  the  alleged  incompetency  of  defendant's 
servants,  and  particularly  the  incompetency  of  the  engineer.  Worth- 
am,  it  is  ur^ed  as  ground  for  reversal  that  plaintiff's  witness  was 
allowed  to  give  his  opinion  that  the  engineer  was  incompetent,  and 
decisions  are  cited  which  hold  that  the  admission  of  such  opinion  tes- 
tunony  is  reversible  error.  This  rule  of  evidence  may  be  conceded, 
but  it  does  not  apply  in  this  case  because  the  witness  on  this  point, 
taking  his  entire  testimony  into  account  and  the  fair  import  of  his 
statements,  appears  to  have  made  a  disclosure  of  facts,  independent  of 
any  expressed  opinion,  from  which  the  jury  might  have  found  that 
the  engineer  was  not  competent  to  perform  the  service  in  which  he 
was  then  engaged.  In  other  words,  what  is  charged  as  inadmissible 
opinion  was  rather  a  summing  up  of  impressions  derived  from  what 
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had  been  seen  and  learned.    In  17  Cyc.  60,  where  numerous  authori- 
ties are  cited,  the  rule  is  stated  as  follows : 

"If  a  statement  of  inference,  conclusion,  or  Judgment  is  accompcmied  by 
an  enumeration  of  the  facts  on  whicli  it  is  based,  the  error,  if  any,  is  usually 
harmless;  as  the  Jury  can  estimate  the  true  probative  value  of  the  statement 
Thus,  where  a  witness  states,  merely  by  way  of  summary  or  introduction, 
his  mental  induction  or  deduction  from  facts  which  he  gives  in  detail,  the 
error  does  not  furnish  cause  for  reversing  a  Judgment" 

[6]  Much  the  same  may  be  said  of  the  testimony  offered  to  show 
that  an  improper  method  was  adopted  for  placing  the  discharge  box 
in  position.  The  general  rule  appears  to  be  that  negligence  cannot  be 
predicated  upon  the  use  of  a  particular  appliance  by  merely  showing 
that  there  are  other  appliances  which  are  believed  to  be  better  or  less 
dangerous.  We  are  of  opinion  that  this  rule  was  not  disregarded. 
The  witness  to  whose  testimony  objection  was  made  did  not  compare 
defendant's  methods  with  those  of  the  employer  for  whom  he  had 
formerly  worked,  nor  did  he  say  that  this  employer's  methods  were 
better ;  he  only  said  that  upon  coming  to  work  for  defendant  he  ob- 
served a  difference  which  attracted  his  attention. 

[7]  In  the  trial  of  a  case  of  this  kind  it  is  hardly  to  be  expected 
that  some  question  will  not  be  asked  or  reply  made  which,  taken  by 
itself,  would  be  open  to  objection ;  and  if  every  theoretical  error  led 
to  reversal  there  would  be  no  end  to  litigation.  But  the  verdict  of 
a  jury  is  not  to  be  lightly  set  aside,  and  mistakes  which  do  not  involve 
injustice  should  ordinarily  be  disregarded. 

[8]  The  remaining  assignments  of  error  are  based  upon  the  re- 
fusal of  numerous  instriactions  requested  by  defendant,  including  the 
direction  of  a  verdict  in  its  favor.  We  have  carefully  examined  these 
exceptions  and  are  satisfied  to  dispose  of  them  without  particular  men- 
tion. The  learned  trial  judge  delivered  a  general  charge  to  the  jury, 
as  he  had  the  tmdoubted  right  to  do,  and  this  charge  may  justly  be 
regarded  as  an  adequate  and  impartial  statement  of  the  issues  and 
evidence.  The  propositions  of  law  laid  down  are  not  open  to  serious 
criticism  and  they  cover  all  the  important  questions  presented  by  the 
testimony.  Of  the  specific  instructions  refused,  except  those  which 
are  mere  statements  of  abstract  principles,  it  suffices  to  say  that  so  far 
as  they  are  correct  and  material  they  appear  to  be  embraced  in  the 
general  charge.  The  exceptions  here  considered  must  therefore  be 
held  not  well  taken,  under  the  familiar  rule  which  the  Supreme  Court 
has  stated  as  follows: 

"When  the  court  instructs  the  Jury  in  a  manner  sufficiently  clear  and  sound 
as  to  the  rules  applicable  to  the  case,  it  is  not  bound  to  give  other  instruc- 
tions asked  by  counsel  on  the  same  subject,  whether  they  are  correct  or  not" 
Iron  Silver  Mining  Co.  v.  Cheesman,  116  U.  S.  530,  6  Sup.  Ct.  481,  29  L.  Ed. 
712. 

"If,  in  regard  to  any  particular  subject  or  point  pertinent  to  the  case  the 
court  has  laid  down  the  law  correctly,  and  so  fully  as  to  cover  all  that  is 
proiJer  to  be  said  on  the  subject,  it  is  not  bound  to  repeat  this  instruction  in 
terms  varied  to  suit  the  wishes  of  either  party."  N.  W.  Insurance  Co.  v. 
Muskegon  Bank,  122  U.  S.  502,  7  Sup.  Ct,  1221.  30  L.  Ed.  1100. 


Digitized  by  VjOOQIC 


THE  KBNNEBEO  417 

[9]  The  principal  question  is  raised  by  the  motion  for  an  instructed 
verdict.  It  may  be  admitted  that  the  proof  of  negligence  is  not  alto- 
gether convincing,  but  we  think  enough  was  shown  to  warrant  sub- 
mission to  the  jury.  It  is  obviously  a  case  where  somebody  blundered, 
and  "res  ipsa  loquitur"  seems  an  applicable  maxim.  We  find  no  suffi- 
cient reason  for  disturbing  the  verdict 

Affirmed. 


(231  Fed.  423) 

THE  KENNEBEC. 

(drcait  Coxut  of  Appeals,  Fifth  Gircnit.    March  22,  1916.    Behearlng  Denied 

April  19,  1916.) 

No.  2880. 

1.  Salvage  ^=>36 — ^Amount  of  Compensation — Contract. 

A  contract  by  one  party  to  pay  at  all  events,  and  by  the  other  to  re- 
ceive, a  fixed  compensation  for  a  salvage  service  to  be  rendered,  Is  vaUd 
and  conclusive  of  the  amount  recoverable  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Salvage,  Cent  Dig.  ||  85-91 ;  Dec.  Dig. 
^=>36.] 

2.  Sai^vaoe  ^=»36 — Contract  as  to  Compensation — ^Validity. 

A  contract  by  the  owner  of  a  tug  to  go  to  the  assistance  of  a  steam- 
ship aground  and  In  a  position  of  some  danger  at  a  stated  sum  per  day 
from  the  time  the  tug  left  port  until  her  return  held  not  deprived  of  bind- 
ing effect  because  the  representative  of  the  steamship  stated  that  the 
service  required  was  "not  a  salvage  job,  but  a  towing  proposition,"  where 
the  fact  that  the  vessel  was  aground  and  her  position  were  also  stated, 
although  the  service  actually  rendered  was  a  salvage  service. 

[Ed.  Note. — F6r  other  cases,  see  Salvage,  Cent.  Dig.  ||  85-91 ;  Dea  Dig, 
«=>36.] 

.S.  Salvage  ^=>1 — Nature  of  "Salvage  Service." 

A  "salvage  service"  Is  a  service  voluntarily  rendered  to  a  vessel  need- 
ing assistance,  and  is  designed  to  relieve  her  from  some  distress  or 
danger,  either  present  or  to  be  reasonably  apprehended. 

■[Ed.  Note. — F6r  other  cases,  see  Salvage,  Cent  Dig.  ||  1,  3,  4;  Dec. 
Dig.  ^=>1. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Salvage  Service.] 

4.  Towage  ^=>1 — ^Nature  of  '^Towage  Service." 

A  **towage  service**  Is  one  that  Is  rendered  to  a  vessel  for  the  mere 
purpose  of  expediting  her  voyage,  without  reference  to  any  drcumstance 
of  danger. 

[Ed.  Note. — ^For  other  cases,  see  Towage,  Cent  Dig.  |  I;  Dec  Dig. 
«=s>l. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Towage.] 

Pardee,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Burns,  Judge. 
Suit  in  admiralty  for  salvage  by  the  Steele  Towing  &  Wrecking  Com- 
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pany  against  the  Seaboard  &  Gulf  Steamship  Company,  owner  of  the 
steamship  Kennebec.    From  the  decree,  libelant  appeals.    Affirmed. 

W.  T.  Armstrong,  of  Galveston,  Tex.,  for  appellant. 

Ballinger  Mills,  of  Galveston,  Tex.  (Barry,  Wainright,  Thacher  & 
Symmers,  of  New  York  City,  and  Terry,  Cavin  &  Mills,  of  Galveston, 
Tex.,  on  the  brief),  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  The  steamship  Kennebec  grounded  at 
the  mouth  of  the  Brazos  river  near  the  jetties,  about  40  miles  from 
Galveston.  S.  E.  Paul,  the  agent  of  the  owner  of  the  vessel,  from 
Brazos  Port,  a  place  on  shore  near  by,  had  a  conversation  over  the  long- 
distance telephone  with  Mr.  Stonebumer,  an  officer  of  the  owner  of  the 
steam  tug,  Senator  Bailey,  at  Galveston,  with  reference  to  getting  that 
tug  to  render  the  assistance  required  to  get  the  Kennebec  afloat  The 
result  of  that  conversation  was  that  Mr.  Stonebumer,  for  his  company, 
the  libelant,  agreed  to  furnish  the  services  of  the  tug  and  equipment 
few  $250  per  day  from  the  time  she  left  Galveston  until  she  returned. 
Following  the  making  of  that  agreement  the  tug  on  the  same  day  went 
to  the  mouth  of  the  Brazos,  reaching  there  after  dark,  and  the  next 
morning  pulled  the  Kennebec  from  where  it  was  aground. 

[1]  If  the  contract  made  by  Mr.  Stonebumer  and  Mr.  Paul  was  a 
binding  one,  and  the  service  mentioned  was  rendered  in  pursuance  of  it, 
though  it  was  a  salvage  service,  the  only  compensation  recoverable  for 
it  is  the  one  which  was  stipulated  for,  $250  per  day,  which  was  award- 
ed by  the  decree  appealed  from.  A  valid  contract  by  one  party  to  pay 
at  all  events,  and  by  the  other  to  receive  a  fixed  compensation  for  a  sal- 
vage service,  is  as  conclusive  as  any  other  valid  contract  The  Elfrida, 
172  U.  S.  186,  19  Sup.  Ct.  146,  43  L.  Ed.  413 ;  Elphicke  v.  White  Line 
Towing  Company,  106  Fed.  945,  46  C.  C.  A.  56. 

[2]  But  it  is  insisted  in  behalf  of  the  appellant  that  a  binding  con- 
tract was  not  made  for  the  service  which  was  rendered.  Much  stress 
is  laid  upon  the  facts  that  in  the  conversation  between  Mr.  Paul  and 
Mr.  Stonebumer  the  former  stated  that  the  service  desired  was  not 
a  salvage  or  wrecking  job,  but  was  a  towing  proposition,  while  the  serv- 
ice rendered  was  a  salvage  one.  In  view  of  the  facts  which  were 
known  to  Mr.  Stonebumer  when  he  made  the  agreement  and  when  he 
sent  the  tug  in  pursuance  of  it,  we  are  not  of  opinion  that  the  agree- 
ment was  deprived  of  binding  effect  by  the  statement  of  Mr.  Paul  that 
the  service  required  was  a  towing  proposition,  and  not  a  salvage  or 
wrecking  job,  though  what  was  required  and  what  was  done  was  in 
fact  a  salvage  service.  At  the  time  the  agreement  was  made  Mr. 
Stonebumer  was  distinctly  informed  that  the  Kennebec  was  aground 
at  the  mouth  of  the  Brazos  and  needed  assistance  to  get  her  off.  When 
the  conversation  mentioned  occurred,  and  for  several  weeks  prior  to 
that  time,  it  was  well  known  in  Galveston  that  the  Brazos  river  was 
in  a  swollen  condition.  It  is  not  to  be  supposed  that  one  engaged,  as 
Mr.  Stonebumer  was,  in  doing  towing  and  salvage  work  with  a  steam 
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tug  operating  from  Galveston,  was  in  ignorance  of  the  fact  that  the 
current  at  the  mouth  of  the  Brazos  then  was  such  as  to  add  to  the 
peril  of  a  vessel  there  aground,  and  to  make  the  task  of  rendering  nec- 
essary assistance  to  a  vessel  so  situated  more  difficult  than  otherwise  it 
might  have  been.  At  any  rate,  there  was  no  misstatement  or  misrep- 
resentation of  the  conditions  prevailing  at  the  mouth  of  the  Brazos 
when  the  mentioned  conversation  occurred. 

[8,  4]  Though  Mr.  Paul  stated  that  the  service  to  be  rendered  was  a 
towing  proposition,  what  was  desired  and  what  Mr.  Stonebumer 
agreed  that  the  tug  should  do  was  so  described  that  it  was  plainly  dis- 
closed to  him  that  the  service  to  be  rendered  was  of  a  kind  which  the 
law  declares  to  be  a  salvage  one.  "A  salvage  service  is  a  service  vol- 
untarily rendered  to  a  vessel  needing  assistance,  and  is  designed  to 
relieve  her  from  some  distress  or  danger  either  present  or  to  be  rea- 
sonably apprehended.  A  towage  service  is  one  which  is  rendered  for 
the  mere  purpose  of  expediting  her  voyage,  without  reference  to  any 
circumstances  of  danger."  McConnochie  v.  Kerr  (D.  C.)  9  Fed.  52, 
53;  The  Flottbek,  118  Fed.  954,  55  C.  C.  A.  448.  That  the  tug,  the 
master  of  which  received  his  orders  from  Mr.  Stonebumer,  was  start- 
ed from  Galveston  to  render  a  salvage  service,  is  shown  by  this  entry 
on  its  log : 

''Got  orders  to  leave  for  Brazos  to  assist  a  steamer  ashore.  Left  Galveston 
2:50  p.  m." 

The  next  morning,  when  the  situation  was  fully  disclosed,  without 
the  master  of  the  tug  intimating  that  the  service  found  to  be  required 
was  in  any  respect  different  from  the  one  the  tug  was  sent  to  render, 
it  proceeded  to  render  the  required  assistance  to  the  "steamer  ashore.'* 
In  the  absence  of  any  misrepresentation  or  fraudulent  concealment 
of  a  material  fact,  the  contract  as  made  was  not  deprived  of  binding 
effect  by  an  expression  by  Mr.  Paul  of  an  opinion  as  to  the  nature  of 
the  service  stipulated  for  or  the  assertion  by  him  of  an  erroneous  legal 
conclusion.  Mutual  Life  Insurance  Company  v.  Phinney,  178  U.  S. 
327,  343,  20  Sup.  Ct.  906,  44  L.  Ed.  1088;  Johansson  v.  Stephanson, 
154  U.  S.  625,  appx.,  14  Sup.  Ct.  1180,  23  L.  Ed.  1009;  Upton,  As- 
signee, V.  Tribilcock,  91  U.  S.  45,  50,  23  L.  Ed.  203.  He  misstated,  not 
the  facts,  which  as  a  matter  of  law  determine  the  nature  of  the  service 
desired,  but  merely  the  name  of  it.  We  are  not  of  opinion  that  it  was 
made  to  appear  that  there  was  any  such  misstatement  or  fraudulent 
concealment  of  a  material  fact  as  to  deprive  the  agreement  which  was 
made  of  its  binding  effect  or  to  make  it  inapplicable  to  the  service 
which  was  rendered. 

In  the  case  of  The  Flottbek,  supra,  it  was  held  that  a  provision  in  a 
contract  between  the  owner  of  a  tug  and  the  owner  of  a  ship  that 
the  former  would,  during  the  period  covered  by  the  contract,  render 
any  towage  required  by  the  latter  at  specified  rates,  did  not  govern  the 
compensation  for  a  salvage  service  rendered  by  the  tug.  The  decision 
in  that  case  is  not  opposed  to  the  conclusion  reached  in  the  case  at  bar 
that  a  contract  for  a  service  known  by  both  the  parties  to  be  of  a  kind 
which  the  law  denominates  a  salvage  service  is  not  vitiated  by  the  fact 
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that  the  party  procurmg  the  rendition  of  it  stated  to  the  other  party 
that  it  was  a  towage  service. 
The  decree  app^ed  from  is  affirmed. 

PARDEE,  CirctMt  Judge  (dissenting).  The  services  rendered  by 
the  steam  wrecking  tug  Senator  Bailey  to  the  steamship  Kennebec  arc 
conceded  to  have  been  salvage  services,  and  they  were  not  adequately 
compensated  by  an  allowance  of  $250  per  day  for  two  days.  Under 
the  alleged  parol  contract,  which  the  court  construes  as  covering 
salvage  services,  the  services  of  the  Bailey  were  expressly  limited  to 
towage  services,  and  said  contract  ought  not  to  control,  so  as  to  deprive 
the  appellant  from  recovering  for  the  salvage  services  undoubtedly 
rendered. 

The  Senator  Bailey  is  a  large,  heavy  wrecking  tug,  about  125  feet 
long,  and  draws  from  15  to  16  feet  of  water,  and  her  beam  is  26  to 
27  feet  and  equipped  with  large  automatic  towing  machinery,  800  ac- 
tual horse  power,  and  carrying  a  full  line  of  wrecking  equipment, 
worth  $100,000.  Thie  contract  was  made  over  long-distance  telephone 
betveen  Paul,  the  managing  agent  for  the  owners  of  the  Kennebec, 
and  Stoneburner,  agent  for  the  Bailey.  Paul's  version  of  the  alleged 
contract  is : 

"I  got  Mr.  Stonelmrner  on  the  telephone  and  told  him  that  the  Kennebec 
was  ashore  on  a  lump  at  the  mouth  of  the  Brazos  Jetties,  and  1  told  him  it 
was  not  a  salvage  job,  but  a  towing  proposition,  and  I  wanted  a  flat  rate  per 
day ;  he  asked  me  to  wait  a  minute,  and  he  went  off,  and  came  back,  aDtl 
said  he  would  name  us  a  flat  rate  of  ^250  per  day,  from  the  time  the  towboat 
left  Galveston  until  she  returned,  and  I  asked  him  what  constituted  a  day, 
and  he  said  24  hours.    Q.  What  did  you  say?    A.  I  said,  'Let  her  come.'" 

Stonebumer's  version  is : 

''About  10  o'clock  on  Saturday  morning,  May  1st,  long-distance  telephone 
rang  and  called  for  Mr.  Stoneburner,  and  I  answered  the  phone;  and  it  was 
Mr.  Paul,  of  Freeport,  on  the  line,  and  he  asked  me  about  the  Senator  Baiiey. 
where  she  was,  and  I  told  him,  and  he  said  the  Kennebec  had  run  onto  a  lump 
and  needed  a  little  pull  to  get  her  off,  and  I  inquired  whether  the  service  was 
in  the  nature  of  salvage  and  wrecking  or  not,  and  he  said  the  services  were 
not  in  the  nature  of  salvage  or  wrecking,  that  it  was  towing,  and  I  said, 
*Wait  a  minute,*  and  Mt.  Steele  was  there,  and  I  went  into  Mr.  Steele's  office 
and  talked  to  him,  and  I  went  back  to  the  telephone  and  told  Mr.  Paul  tliat 
if  it  was  not  a  wrecking  service,  but  a  towing  proposition,  that  I  would  fur- 
nish the  service  of  the  tug  and  equipment  on  a  charge  of  $250  per  day  from 
the  time  she  left  Galveston  until  she  returned,  and  he  said,  'Send  the  tug.**' 

Paul  and  Stoneburner  are  equally  credible,  and  if  the  court  finds  a 
contract  proved  it  ought,  considering  that  the  burden  of  proof  is  on 
the  claimant,  to  take  Stoneburner's  version  as  the  correct  one.  At  Ac 
time,  Paul  was  on  the  ground  at  the  mouth  of  the  Brazos  river,  and 
had  been  for  24  hours,  during  which  time  he  had  fully  acquainted  him- 
self with  the  situation,  having  been  twice,  at  least,  on  board  the  Kenne- 
bec, and  had  learned  of  the  soundings  that  had  been  made,  and  well 
knew  that  the  ship  Kennebec,  after  going  aground,  had  shifted  her 
position  further  inshore,  and  that  he  had  attempted  to  get  the  Alex 
Brown,  a  towing  tug  of  450  horse  power,  to  pull  the  Kennebec  off, 
which,  though  authorized  by  the  owners,  was  rejected  by  the  master 
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of  the  Brown,  alleging  the  inability  of  his  tug,  under  the  circiunstances, 
which  he  fully  investigated,  to  do  the  necessary  work,  all  of  which  he 
suppressed  and  concealed  in  his  communications  with  Stonebumer, 
particularly  asserting,  in  answer  to  Stoneburner's  inquiries,  that  the 
Kennebec  had  run  on  a  lump  and  needed  a  little  pull  to  get  her  off,  and 
that  it  was  a  case  of  towage,  and  not  of  wreckage  or  salvage.  Paul 
also  knew  of  the  extremely  high  water  and  swift  current  of  the  Brazos 
river,  and  that  on  account  of  said  high  water  and  the  drifting  logs 
therein  services  rendered  in  the  pulling  off  from  the  shore  and  into 
the  channel  of  the  Kennebec  would  be  very  hazardous  and  extremely 
difficult. 

At  the  time  that  the  Bailey  arrived  on  the  ground  Paul  admits  the 
ship  had  shifted  her  position  further  inshore  at  least  400  feet,  and  this 
alone  is  sufficient  to  render  the  contract  for  towage  inapplicable.  The 
master  of  the  Bailey  had  only  authority  to  carry  out  his  owner's  in- 
structions to  pull  the  Kennebec  off,  and  he  had  no  authority  to  modify 
or  repudiate  his  owner's  orders,  nor  to  enter  into  any  new  contract. 
In  The  Flottbek,  118  Fed.  960,  55  C.  C.  A.  454,  cited  by  my  Brethren 
as  supporting  the  maintenance  of  the  contract  for  towage,  the  con- 
tract was : 

'*Tfae  party  of  the  first  part  agrees  to  tow  with  reasonable  and  quick  dis^ 
patch  all  the  vessels  owned  and  controlled  by  parties  of  the  second  part  that 
may  be  in  the  waters  of  Straits  of  Juan  de  Fuca,  Puget  Sound,  British  Colum- 
bia, or  vicinity,  whether  inside  or  outside  of  Cape  Flattery,  and  that  may 
require  any  towage  service  during  the  continuance  of  this  agreement,  at  the 
rates  specified  below." 

And  the  case  shows  that  at  the  time  the  services  were  rendered  the 
salved  vessel  was  uninjured  and  afloat  in  25  fathoms  of  water,  and 
that  all  the  services  rendered  were  towage  services,  and  the  court 
disregarded  the  contract  and  held  the  services  were  salvage  services 
by  reason  of  the  peril  of  the  salved  vessel.  I  think  it  is  well  settled 
that  a  ship  aground  on  the  Texas  shore,  shifting  her  position  further 
inshore  and  unable  to  get  afloat  by  her  own  exertions,  is  in  decided 
peril. 

The  services  rendered  the  Kennebec  were  very  hazardous  and  dif- 
ficult, and  but  for  the  great  power  and  salvage  appliances  of  the 
Bailey  would  have  resulted  in  failure  to  rescue  the  Kennebec  and  in 
serious  damage  to  the  Bailey. 


(231  Fed.  427) 

UNIONE  AUSTRIACA  DI  NAVIGAZIONE,  OF  TRIESTE,  AUSTRIA,  et  al. 
T.  LEON  G.  TUJAGUE  &  CO.  et  al. 

THE  GERTY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  10,  1916.) 

No.  2853. 

L  Shipping  ^=>127 — Daicaoe  to  Cargo— Liability  of  Vessel. 

A  steamship  with  a  cargo  of  lemons  from  Italy  to  New  Orleans,  stop^ 
ping  at  Havana  to  discharge  some  cargo,  submitted  to  fumigation  by  the 

4=»Por  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kex-Numbered  Digests  ft  Indexes 
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quarantine  officers  of  the  United  States,  by  whldi  tbe  lemons  were  In- 
jured. She  could  have  avoided  the  necessity  of  fumigation  by  discharg- 
ing with  lighters  or  at  a  rat-proof  wharf,  which  her  Havana  agent  knew, 
or  she  could  have  proceeded  and  submitted  to  fumigation  at  New  Or- 
leans, either  before  or  after  discharging.  Held,  on  the  evidence,  that  the 
master  had  reason  to  and  did  In  fact  aiH;>rehend  danger  of  Injury  to  the 
cargo,  and  that  It  was  negligence  on  his  part  not  to  protect  It  by  one  of 
the  means  open  to  him,  which  rendered  the  ship  liable  for  the  damage. 

[Ed.  Note.— For  other  cases,  see  Shlpphig,  Gent  Dig.  |S  225,  465,  406; 
Dec.  Dig.  <g=5>127.] 

2.  Shipping  ^=»142 — Damage  to  Oaboo— Notice  of  Claim. 

A  provlsicm  In  bills  of  lading  requiring  notice  of  any  claim  for  damage 
to  cargo  before  removal  of  the  goods,  construed  as  meaning  before  remov- 
al from  the  wharf,  Is  reasonable  and  enforceable,  where  the  consignee 
had  knowledge  of  the  damage  before  such  removaL 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  |  496;  Dec.  Dig. 
<&=>142.] 

Appeal  from  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana;   Rufus  E.  Foster,  Judge. 

Suit  in  admiralty  by  Leon  G.  Tujague  &  Co.  and  others  against 
the  steamship  Gerty;  Unione  Austriaca  di  Navigazione  of  Trieste, 
Austria,  claimant.  Decree  for  libelants,  and  claimant  appeals.  Modi- 
fied and  affirmed. 

The  appellees,  Leon  G.  Tujague  &  Co.,  libeled  the  steamship  Gerty,  alleging 
damage  to  a  consignment  of  lemons  shipped  frcwn  Palermo  to  New  Orleans  on 
that  steamship,  caused  by  fumigation  of  the  ship  at  Havana  by  the  quaran- 
tine authorities  of  the  United  States.  The  other  appellees  Intervened  with 
like  claims  against  the  ship  for  damage  to  other  consignments  of  lemons  al- 
leged to  have  been  due  to  the  same  cause.  The  appellant,  through  the  master 
of  the  Gerty,  filed  a  claim  to  the  ship.  The  court  below  rendered  a  decree  In 
favor  of  the  libelant  and  each  of  the  Inten-eners  for  differing  amounts,  assess- 
ed as  the  damage  to  each  shipment,  by  the  special  master,  to  whom  the  matter 
was  referred,  and  from  this  decree  the  claimants  of  the  ship  have  taken  this 
appeal.  ^ 

George  Denegre,  Victor  Leovy,  and  Henry  H.  ChafFe,  all  of  New 
Orleans,  La.,  for  appellant. 

William  Grant  and  William  B.  Grant,  both  of  New  Orleans,  La., 
for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  [1]  The 
appellant  denies  liability  for  the  damage  alleged  to  have  been  done  the 
lemons  upon  two  grounds.  It  contends  that  the  fumigation  alleged  to 
have  caused  the  injury  was  done  by  public  authority  and  under  com- 
pulsion, and  that  it  was  not  known  at  the  time  the  master  submitted 
to  fumigation  that  injury  to  the  lemons  would  probably  result  there- 
from, and  that  such  injury  could  not  have  been  reasonably  apprehended 
by  the  master,  and,  as  negligence  was  essential  to  libelants'  right  of 
recovery,  there  could  be  none  where  injury  to  the  lemons  could  not 
have  been  reasonably  apprehended  by  the  master  from  the  fumigation. 

It  is  clear  that,  if  the  ship  submitted  to  fumigation  because  of  a 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Kex-Numbered  Digests  *  Indexes 
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paramount  public  authority  commanding  it  and  was  guilty  of  no 
negligence,  there  would  be  no  liability.  As  the  ship  had  cargo  for 
the  port  of  Havana,  it  cannot  be  said  to  have  been  guilty  of  negligence 
in  stopping  there  to  discharge  cargo.  Austrian  Union  S.  S.  Co.  v. 
Calafiore,  194  Fed.  377,  114  C.  C.  A.  295.  It  is  in  evidence  that  if  the 
ship  had  discharged  her  cargo  from  the  Havana  harbor  in  lighters, 
or  from  a  rat-proof  wharf,  no  fumigation  would  have  been  required 
by  the  quarantine  officers.  It  is  also  clear  that  the  only  result  of  the 
ship's  not  submitting  to  fumigation  at  Havana  was  that  she  be  fumi- 
gated on  her  arrival  in  New  Orleans,  either  before  or  after  discharging 
cargo.  Under  these  circimistances,  the  principle  of  immunity  to  a  car- 
rier for  injury  done  by  paramount  public  authority  has  no  application. 

The  government  quarantine  officials  in  Havana  had  no  extraterri- 
torial jurisdiction  to  enforce  fumigation.  The  only  penalty  they  could 
exact  of  the  ship  was  the  necessity  of  submitting  to  it  in  New  Or- 
leans, if  not  administered  in  Havana.  Even  this  penalty  could  have 
been  avoided  by  discharging  the  cargo  from  the  harbor  at  Havana 
or  at  a  rat-proof  wharf.  Under  these  conditions,  if  injury  to  the  cargo 
was  so  probable  a  result  of  fumigation  as  to  make  the  submitting  to 
it  by  the  master  negligence,  the  ship  would  be  liable  for  any  injury 
to  the  cargo  thereby  caused.  Submission  under  such  circumstances 
would  be  voluntary  and  not  compelled  by  paramount  public  authority. 
The  question  resolves  itself  into  the  inquiry  as  to  whether  the  master 
should  have  reasonably  apprehended  injury  to  the  lemons  from  fumi- 
gation when  he  submitted  his  ship  to  it.  The  appellant's  agents  in 
Havana  had  notice  before  the  ship's  arrival  of  the  quarantine  regula- 
tions, and  of  the  necessity  for  discharging  from  the  harbor  or  at  a  rat- 
proof  wharf,  in  order  to  escape  the  necessity  of  fumigation  either  at 
Havana  or  at  New  Orleans. 

The  evidence  is  in  conflict  as  to  whether  the  condition  of  the  lemons, 
as  testified  to,  upon  arrival  in  New  Orleans,  was  due  to  the  fumigation 
at  Havana,  We  think  it  reasonably  appears  that  fumigation  was  the 
cause,  in  view  of  the  undisputed  evidence  that  they  were  received  by 
the  ship  at  Palermo  in  good  condition,  and  would  have  withstood  the 
voyage  without  impairment  of  condition  in  the  absence  of  unusual 
treatment  on  the  ship,  and  the  absence  of  any  showing  of  anything 
unusual  on  the  voyage  except  the  fumigation. 

The  appellant  contends  that  the  injurious  effect  of  fumigation  on 
lemons,  if  it  existed,  was  unknown  prior  to  the  incident  in  Havana, 
both  to  scientists  and  seafaring  men,  and  that  the  master  of  the  Gerty 
was  not  negligent  in  failing  to  foresee  such  likelihood  of  injury  when 
he  submitted  the  ship  to  fumigation.  The  history  of  fumigation,  in 
its  effects  on  fruit,  is  a  disputed  question  as  shown  by  the  record. 
In  the  absence  of  any  evidence  as  to  the  master's  state  of  mind  with 
reference  to  this  subject,  we  might  be  in  doubt  as  to  whether  to  at- 
tribute negligence  to  him  in  failing  to  anticipate  injury.  The  record, 
however,  shows  that  upon  his  arrival  in  Havana,  and  upon  his  being 
informed  of  the  necessity  of  fumigation,  he  protested  and  upon  the 
ground  of  probable  injury  to  his  cargo  of  lemons.  It  is  true  the  evi- 
dence shows  that  the  Havana  quarantine  officer  reassured  him;   but 
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the  officer  admits  he  had  no  information  other  than  absence  of  com- 
plaints against  previous  fimiigation  of  fruit  cargoes  brought  to  his  no- 
tice. 

We  think  the  record  shows  that  the  master  of  the  Gerty  did,  in  fact, 
apprehend  danger  of  injury  to  his  cargo  from  fumigation.  It  then 
became  his  duty  to  protect  his  cargo  against  such  injury.  If  it  was 
then  too  late  for  him  to  have  escaped  fumigation,  by  discharging  from 
the  harbor  in  Havana  or  at  a  rat-proof  wharf  there,  he  still  had  it  in 
his  power  to  decline  fumigation  at  Havana  altogether,  and  submit  to 
it  only  upon  his  arrival  in  New  Orleans,  where  the  period  between 
fumigation  and  discharge  of  his  cargo  would  have  been  less,  if  he  was 
required  to  fimiigate  before  discharging  his  cargo.  Upon  his  next 
trip,  he  pursued  this  course,  and  was  permitted  to  discharge  his  cargo 
in  New  Orleans  before  being  fumigated.  The  agents  of  the  ship  at 
Havana  should  have  notified  3ie  master  of  the  quarantine  requirements 
before  he  tied  to  the  wharf,  and  in  time  to  have  enabled  him  to  escape 
fumigation.  We  think  the  record  sustains  the  District  Judge  in  his 
conclusion  that  the  ship  was  liable  for  the  damage  to  the  lemons. 

[2]  The  bill  of  lading  contains  a  stipulation  that  the  ship  should 
not  be  liable  ''for  any  claim  of  which  notice  is  not  given  before  re- 
moval of  the  goods."  The  reasonableness  of  such  a  stipulation  has 
been  sustained,  upon  a  construction  that  by  "removal"  is  intended  re- 
moval from  the  dock,  in  the  cases  of  The  Persiana,  185  Fed.  396,  107 
C.  C.  A.  416,  The  Westminster,  127  Fed.  680,  62  C.  C.  A.  406,  and  The 
St.  Hubert,  107  Fed.  727,  46  C.  C.  A,  603,  by  the  Courts  of  Appeal 
of  the  Second  and  Third  Circuits.  In  the  last  two  cases  writs  of  cer- 
tiorari were  denied  by  the  Supreme  Court.  The  case  of  The  Queen 
of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278,  45  L.  Ed.  419,  does  not 
conflict  with  those  cited,  but  makes  the  reasonableness  of  the  stipula- 
tion depend  upon  the  particular  facts  of  each  case.  In  this  case,  it  is 
clear  the  libelants  and  interveners  were  fully  aware  of  the  damage 
and  its  approximate  extent  before  any  of  the  lemons  were  removed 
from  the  dock,  since  their  damages  are  predicated  upon  the  reduced 
prices  obtained  for  the  lemons  at  a  public  sale  at  which  they  were 
present,  had  while  the  lemons  were  at  the  dock.  They  were  unloaded 
from  the  ship  not  later  than  January  29th.  Notice  was  first  given 
on  January  31st.  Some  of  the  lemons  were  removed  by  the  purchas- 
ers from  the  dock  on  January  29th,  and  some  on  January  30th.  No 
notice  of  claim  had  been  served  on  the  ship  up  to  January  31st.  In 
view  of  the  knowledge  on  the  part  of  the  consignees  of  the  condition 
of  the  lemons  before  their  removal  from  the  dock,  we  think  the  stipu- 
lation as  to  notice  was  reasonable  as  to  them,  and  should  be  enforced, 
as  to  all  lemons,  which  had  been  removed  from  the  dock,  prior  to  Jan- 
uary 31st,  when  the  notice  was  given. 

Criticism  is  made  of  the  character  of  proof  submitted  by  the  libel- 
ants and  interveners  as  to  the  market  price  of  lemons  when  those  on 
the  Gerty  were  sold.  There  is  some  evidence  offered  by  the  libelants 
and  interveners  as  to  the  market  price,  and  what  there  is  is  not  con- 
tradicted. We  therefore  assume  the  figures  of  the  master  as  the  basis 
of  assessment  of  the  damage  on  each  box,  reducing  the  decree  in  favor 
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of  each  libelant  and  intervener  by  the  amount  of  the  damages,  assessed 
on  this  basis,  which  the  master's  report  shows  were  removed  from  the 
dock  prior  to  January  31st,  the  date  of  the  notice  of  the  claim.  This 
would  result  in  a  decree  in  favor  of  Leon  G.  Tujagu^&  Co.,  the  libel- 
ants, in  the  sum  of  $1,758.90;  in  favor  of  J.  Cusimano  in  the  sum 
of  $1,778.40;  in  favor  of  Salvatore  Calafiore  in  the  sum  of  $678.60; 
in  favor  of  G.  Cuccia  m  the  sum  of  $1,699.10;  in  favor  of  the  New 
Orleans  Fruit  Importing  Company  in  the  sum  of  $169;  and  in  favor 
of  Benedetto  Intravaja  for  $114.66.  The  costs  of  appeal  are  taxed 
against  the  appellees. 

As  so  modified,  the  decree  of  the  District  Court  is  affirmed. 


(231  Fed.  431) 

WHITNEY-CENTRAL  TRUST  &  SAVINGS  BANK  v.  LUCK  et  al. 

(Circait  Court  of  Appeals,  Fifth  Circuit.    March  13,  1916.    Rehearing  Denied 

April  19,  1916.) 

Na2855. 

1.  Mechanics*  Liens  ^=>136(1) — Recording — ^Louisiana  Statute. 

Civ.  Code  iJBi.  art.  3249,  gives  a  lien  or  privilege  to  contractors,  labor- 
ers, etc.,  upon  *the  building,  improvement  or  other  work  erected,"  and  upon 
the  lot  of  ground  upon  which  it  stands,  not  exceeding  one  acre.  Articles 
3272  and  3274  provide  for  the  recording  of  such  privileges  "in  the  manner 
required  by  law  in  the  parish  where  the  property  to  be  affected  is  situat- 
ed," and  that  "a  privilege  shall  confer  no  preference  on  the  creditor  who 
holds  it  over  creditors  who  have  acquired  a  mortgage,"  unless  so  recorded. 
Article  3348,  relating  to  the  recording  of  mortgages,  provides  that  "in  all 
cases  of  special  privileges  the  property  subject  to  such  privUeges  must 
also  be  described."  Held,  that  the  latter  article  applies  to  a  mechanic's 
lien  or  privilege  given  by  article  3249,  which  is  a  special  privilege,  and 
that  the  recording  by  a  contractor  of  the  contract  under  which  he  perform- 
ed work  on  a  building,  which  contained  no  description  of  the  building 
or  ground,  was  insutticient  to  give  him  a  privilege  as  against  a  prior  mort- 
gagee. 

[Ed.  Note.—For  other  cases,  see  Mechanics*  Liens,  Cent.  Dig.  §  213 ;  Dec. 
Dig.  <5=»136(1).] 

2.  Liens  ^=»11--Louisiana  Statutes— "General  Privilege"— "Special  Pbiv- 

IIJ£OE." 

Under  the  Civil  Code  of  Louisiana,  as  construed  by  the  state  courts, 
a  "special  privilege"  may  exist  as  to  immovables  as  well  as  to  movables ; 
the  difference  between  a  general  and  a  special  privilege  being  that  the 
former  affects  all  of  the  debtor's  property  of  the  class  to  which  it  relates, 
while  the  latter  is  limited  to  particular  property. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent.  Dig.  §§  2,  3 ;  Dec.  Dig.  ^=> 
11.] 

3.  Fixtures  ^=:»20— Between  Moatoaoee  and  Seller— Lien  for  Purcuase 

Price— Louisiana  Statute. 

Under  Civ.  Code  La.  art.  3227,  which  provides  that  "he  who  has  sold 
any  movable  property,  which  is  not  paid  for,  has  a  preference  on  the  price 
of  his  property  over  other  creditors  of  the  purchaser    ♦    ♦    ♦    if  the  prop-  * 
erty  still  remains  in  the  possession  of  the  purchaser,"  such  privilege  con- 
tinues to  exist,  although  the  thing  sold  has  been  incorporated  into  a  build- 

4s9For  other  casM  m«  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Dige«U  ft  Indezee 

Digitized  by  VjOOQIC 


426  145  O.  C.  A.  BBPORTB 

Ing  or  other  Immovable,  If  It  can  be  detached  or  removed  without  Injury 
to  the  soil  or  structure. 

[Ed.  Note,— For  other  cases,  see  Fixtures,  Cent  Dig.  §$  44-46;  Dec.  Dig. 
^=>20.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;  Ruif us  E.  Foster,  Judge. 

Suit  in  equity  by  the  Erie  City  Iron  Works  against  the  Cecilia 
Sugar  Company,  Limited ;  the  Whitney-Central  Trust  &  Savings  Bank, 
as  trustee,  and  William  P.  Luck  and  others,  as  interveners.  From  a 
decree  giving  preference  to  the  claims  of  Luck  and  others,  the  Trust 
&  Savings  Bank  appeals.    Reversed  in  part 

Charles  F.  Borah,  of  New  Orleans,  La.  (Borah,  Himel,  Bloch  & 
Borah,  of  Franklin,  on  the  brief),  for  appellant 

Nelson  S.  Wooddy,  James  E.  Zunts,  R.  E.  Milling,  Solomon  Wolff, 
D.  B.  H.  Chaffe,  and  Andrew  M.  Buchmann,  all  of  New  Orleans,  for 
appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  Under  a  bill  filed  by  the  Erie  City  Iron 
Works,  claiming  to  be  entitled  to  a  lien  or  privilege  on  property  of 
the  Cecilia  Sugar  Company,  Limited,  a  receiver  of  Ae  property  of  the 
latter  company  was  appointed.  The  Whitney-Central  Trust  &  Sav- 
ings Bank,  claiming  as  trustee  under  a  mortgage  or  deed  of  trust  made 
by  the  Sugar  Company,  and  other  parties  who  claimed  to  have  liens 
or  privileges  on  the  property  of  that  company,  intervened  in  that  suit 
and  asserted  their  claims  therein.  Appeals  from  decrees  in  favor  of 
several  of  the  interveners,  namely,  W.  P.  Luck,  the  Wilmot  Machinery 
Company,  Alex  Dussel  Iron  Works,  Koretke  Brass  &  Manufacturing 
Company,  and  the  Boland  Machine  &  Manufacturing  Company,  were 
submitted  together.  The  several  interventions  will  be  considered  sep- 
arately, except  where  in  two  or  more  of  them  the  same  questions  are 
presented. 

Intervention  of  W.  P.  Luck. 

[1]  W.  P.  Luck  claimed  that  there  was  a  balance  due  him  tmder  a 
written  contract  with  the  Cecilia  Sugar  Company,  Limited,  for  work 
on  its  sugar  house,  and  that  for  that  amount  he  was  entitled  to  a  priv- 
ilege on  that  structure  and  the  acre  of  land  upon  which  it  is  situated. 
The  privilege  claimed  is  one  provided  for  by  article  3249  of  the  Civil 
Code  of  Louisiana,  which,  being  part  of  a  chapter  entitled  "Of  Priv- 
ileges on  Immovables,"  provides  that : 

"•  •  ♦  Ckmtractors,  subcontractors,  •  •  •  laborers,  cartmen  and 
other  workmen  employed  in  constructing,  rebuilding  or  repairing  houses, 
buildings,  or  making  other  works  ♦  ♦  ♦  shall  have  a  lien  and  privilege 
upon  the  building,  improvement  or  other  work  erected,  and  upon  the  lot  of 
ground  not  exceeding  one  acre,  upon  which  the  building,  improvement  or  oth- 
er work  shall  be  erected." 

Another  chapter  of  the  same  Code,  entitled  "How  Privileges  are 
Preserved  and  Recorded,"  contains  the  following  provisions : 
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"Art  3272.  Architects,  ♦  ♦  ♦  OHitractors,  subcontractors,  •  •  • 
laborers,  cartmen,  masons  and  other  workmen  employed  in  constructing,  re- 
building or  repairing  houses,  buildings,  or  making  other  works;  *  *  * 
preserve  their  privileges,  only  in  so  far  as  they  have  recorded,  with  the  re- 
corder of  mortgages  in  the  parish  where  the  property  is  situated,  the  act  con- 
taining the  bargains  they  have  made,  or  a  detailed  statement  of  the  amount 
due,  attested  under  the  oath  of  the  party  doing  or  having  the  work  done,  or 
acknowledgment  of  what  is  due  to  thenu  by  the  debtor." 

**ATt  3274.  No  privilege  shall  have  eCTect  against  third  persons,  unless  re- 
<!orded  in  the  manner  required  by  law  in  the  parish  where  the  property  to  be 
affected  is  situated.  It  shall  confer  no  preference  on  the  creditor  who  holds 
it,  over  creditors  who  have  acquired  a  mortgage,  unless  the  act  or  other  evi- 
dence of  the  debt  Is  recorded  within  seven  days  from  the  date  of  the  act  or 
obligation  of  indebtedness,  when  the  registry  is  required  to  be  made  in  the 
parish  where  the  act  was  passed  or  the  indebtedness  originated  and  within 
fifteen  days  if  the  registry  is  required  to  be  made  in  any  other  parish  of  this 
State." 

In  the  same  Code,  under  the  heading  "Of  the  Mode  and  Effect  of 
Recording  Mortgages,"  is  found  the  following : 

"Art.  3348.  Any  person  entitled  to  a  mortgage  or  privilege  on  the  property 
of  another  person,  must  cause  the  evidence  of  such  mortgage  or  privilege  to 
be  recorded  in  the  mortgage  book  of  the  parish  where  the  property  is  situat- 
ed. *  *  *  In  all  cases  of  special  privileges  the  property  subject  to  such 
privileges  must  also  be  described." 

It  was  disclosed  by  the  evidence  that  the  mortgage  or  deed  of  trust 
to  the  Whitney-Central  Trust  &  Savings  Bank,  which  was  made  on 
June  1,  1912,  and  which  embraced  the  tract  of  land,  containing  15.73 
arpents,  more  or  less,  in  the  parish  of  St.  Martin,  on  which  the 
Cecilia  Sugar  Company's  sugar  house  was  located,  was  recorded  in 
the  Book  of  Mortgages  of  that  parish  on  June  3,  1912,  and  that  on 
July  1,  1912,  the  following  instrument  was  recorded  in  the  same  book: 

"William  P.  Luck,  Southern  Representative. 
"Office  306  Oodchaux  Bldg. 

"New  Orleans,  La.,  June  15,  1912. 

**nie  CedUa  Sugar  Co.,  Ltd.,  New  Orleans,  La. — Gentlemen:  With  refer- 
ence to  one  lot  of  steel  tanks,  to  be  furnished  your  company  by  the  Erie  City 
Iron  Works  under  another  contract,  and  upon  deUvery  of  the  above-mentioned 
material,  amounting  to  approximately  220,000  pounds,  to  GeciUa,  La.,  I  pro- 
pose to  furnish  aU  the  necessary  skilled  and  common  labor  to  unload  same 
from  the  cars  and  erect  the  different  tanks  upon  foundations  furnished  and 
located  by  you ;  upon  erection  the  tanks  will  be  tested  and  made  tight,  you 
supplying  the  water  for  testing  and  also  furnishing  such  scafTolding  as  Is  on 
the  place.  The  price  for  all  of  the  above  work,  including  freight  paid  by  you, 
to  be  thirty-three  hundred  dollars  ((3,300.00),  payable  as  follows: 

"You  are  to  pay  the  freight  on  all  material  from  New  Orleans  to  Cecilia, 
La.,  and  In  addition  thereto  you  are  to  pay  me  weekly  in  cash,  sufficient 
funounts  for  the  weekly  pay  rolls,  these  pay  rolls  to  be  furnished  and  approved 
by  my  r^resentative  In  charge  of  the  work.  These  several  pay  rolls  and 
freights  are  not  to  exceed  the  amount  of  this  contract  On  completion  of  the 
erection  of  the  various  tanks,  you  are  to  pay  me  in  ca^  such  balance  as  may 
remain  between  the  cash  paid  by  you  and  the  amount  of  the  contract  price. 
You  are  to  famish  suitable  board  and  lodging  for  such  men  as  I  employ  for 
the  erection  of  the  tanks,  for  which  I  agree  to  pay  you  the  sum  of  fifty  cents 
(50  eta)  per  day  per  man  on  vouchers  approved  by  my  representatlye,  to  be 
deducted  firom  such  balance  as  above  stated. 


Digitized  by 


Google 


428  146  C.  C.  A.  REPORTS 

"I  further  agree  to  commence  erection  on  the  arrival  of  the  first  cars  of 
material  and  funiish  ample  force  for  the  erection  so  that  the  various  tanks 
will  be  ready  for  use  on  or  before  October  15,  1912,  providing  1  am  not  de- 
layed by  circumstances  beyond  my  control.  [Signed]    Wm.  P.  Luck. 
^'Accepted  this  25th  day  of  June,  1912. 

.     *The  Cecilia  Sugar  C5o.,  Ltd., 

"By  I.  Hechlnger,  Pr.*' 

Nothing  else  that  referred  to  Luck's  contract  or  claim  was  recorded 
in  that  book.  Nothing  contained  in  the  recorded  contract  between 
Luck  and  the  Cecilia  Sugar  Company,  Limited,  furnishes  any  support 
for  the  contention  that  that  instrument  describes  the  property  upon 
which  a  lien  or  privilege  in  favor  of  Luck  is  claimed.  That  instru- 
ment does  not  even  mention  the  kind  or  locality  of  the  structure  upon 
which  the  work  contracted  for  was  to  be  done.  If  the  provision  of 
article  3348  of  the  Code  that  "in  all  cases  of  special  privileges  the 
property  subject  to  such  privileges  must  be  described"  is  applicable, 
it  is  apparent  that  that  was  not  done  with  reference  to  the  claim  of 
Luck,  which  by  article  3274  of  the  Code  is  required  to  confer  a  pref- 
erence over  a  creditor  who  had  acquired  a  mortgage. 

[2]  But  it  is  contended  that  that  provision  is  not  applicable.  This 
contention  is  sought  to  be  supported  by  the  suggestion  that  special  priv- 
ileges on  immovables  are  unknown  to  the  laws  of  Louisiana.  The  pro- 
vision of  article  3190  of  the  Code  that  "privileges  are  either  general 
or  special  on  certain  movables"  has  been  referred  to  in  argument  as 
the  only  recognition  found  in  the  Code  of  a  distinction  between  gen- 
eral and  special  privileges,  and  as  having  the  effect  of  making  the 
distinction  or  classification  inapplicable  to  privileges  on  immovables. 
The  untenableness  of  this  proposition  is  apparent  in  view  of  the  ex- 
press mention  made  in  article  3269  of  the  Code  of  "special  privileges 
which  exist  on  immovables."  While  the  words  "general"  and  "spe- 
cial," as  used  with  reference  to  privileges,  are  not  defined  by  the  Code, 
they,  like  many  other  terms  made  use  of,  but  not  defined  therein,  have 
a  well-settled  meaning  and  from  an  early  date  have  figured  in  the 
legal  parlance  of  Louisiana.  A  general  privilege  affects  all  the  debtor's 
movables  or  immovables,  according  as  it  is  given  on  the  one  or  the 
other  kind  of  property;  while  a  special  privilege  subjects  particular 
property,  which  may  be  either  movable  or  immovable.  3  Hennen's 
Digest,  pp.  1239,  1241,  1244. 

That  the  record  of  the  contract  between  Luck  and  the  Cecilia  Sugar 
Company,  unaccompanied  as  it  was  by  any  description  of  the  im- 
movable upon  which  he  claims  a  privilege,  did  not  amount  to  what  was 
required  to  confer  on  him  a  preference  over  the  Whitney-Central  Trust 
&  Savings  Bank,  which  previously  had  acquired  a  mortgage  on  the 
same  immovable,  we  think  is  made  plain  by  statutory  provisions  above 
quoted,  which  have  been  authoritatively  interpreted.  Shreveport  Na- 
tional Bank  v.  Maples,  119  La.  42,  43  South.  905;  Hibernia  Bank  & 
Trust  Co.  V.  C.  F.  Knoll  Planting  &  Mfg.  Co.,  133  La.  698.  63  South. 
288;  Carlin  v.  Gordy,  32  La.  Ann.  1285.  It  is  not  made  to  appear 
that  a  result  of  the  requirement  that  the  property  sought  to  be  sub- 
jected to  a  privilege  be  described  was  to  put  it  beyond  the  power  of 
Luck  to  do  what  was  required  to  give  him  a  preference.    The  statutes 
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make  provision  for  one  situated  as  he  was  acquiring  "a  lien  and  priv- 
ilege upon  the  building,  improvement  or  other  work  erected,  and  upon 
the  lot  of  ground,  not  exceeding  one  acre,  upon  which  the  building, 
improvement  or  other  work  shall  be  erected."  It  is  not  to  be  supposed 
that  one  who  had  done,  or  contracted  to  do,  work  on  a  particular  struc- 
ture, was  without  means  of  furnishing  a  description  of  that  structure 
which,  if  recorded,  would  enable  one  searching  the  record  to  learn 
therefrom  that  a  privilege  on  that  structure  was  claimed.  What  would 
have  been  a  sufficient  description  to  make  the  privilege  attach,  not 
only  to  the  structure  worked  upon,  but  also  to  a  particular  acre  of 
ground  out  of  a  larger  tract  upon  which  the  structure  was  erected,  is 
a  question  not  presented  for  decision,  as  there  was  no  pretense  of  a 
description  of  any  ground.    27  Cyc.  159,  160. 

The  conclusion  is  that  the  decree  in  favor  of  W.  P.  Luck  is  not  sus- 
tainable. 

Other  Interventions. 

[3]  Each  of  the  other  decrees  appealed  from  was  in  favor  of  a 
vendor  of  movable  property,  who  was  recognized  as  having  the  right 
conferred  by  article  3227  of  the  Civil  Code  of  Louisiana,  which  pro- 
vides that: 

"He  who  has  sold  any  movable  property,  which  is  not  paid  for.  has  a  pref- 
erence on  the  price  of  his  property,  over  the  other  creditors  of  the  purchaser, 
whether  the  sale  was  made  on  a  credit  or  without,  if  the  property  still  remain 
in  the  possession  of  the  purchaser." 

The  vendor's  privilege  here  provided  for  continues  to  exist,  though 
the  thing  sold  has  been  incorporated  into  a  building  or  other  im- 
movable, if  it  can  be  detached  or  removed  without  injury  to  the  soil 
or  structure.  In  re  Receivership  of  Augusta  Sugar  Co.,  134  La.  971, 
64  South.  870;  Pratt  Engineering  &  Machine  Co.  v.  Cecilia  Sugar 
Co.,  Limited,  135  La.  179,  65  South.  100;  Walburn-Swenson  Co.  v. 
Darrell,  49  La.  Ann.  1044,  22  South.  310. 

The  principal  contentions  in  behalf  of  the  appellant  are  that  the 
things  sold  had  been  so  incorporated  in  the  sugar  house  that  they  were 
not  detachable  without  injury  to  the  structure,  or  that  they  were  mere 
materials  for  the  price  of  which  a  materialman's  lien  on  the  structure, 
and  not  a  vendor's  lien  or  privilege  on  the  thing  sold,  was  claimable. 
We  are  not  of  opinion  that  either  of  these  contentions  is  supported  by 
the  record.  The  evidence  warranted  the  findings  that  the  things  sold 
were  detachable  without  injury  to  the  building  or  the  soil,  and  that 
in  each  instance  what  was  sold  was  not  mere  material,  but  was  a  device 
or  machine ;  the  fact  that  in  some  instances  the  vendor's  statement  of 
his  claim  for  the  price  of  what  was  sold  showed  the  parts  as  separate 
items  not  preventing  one  familiar  with  sugar  house  machinery  from 
recognizing  the  whole  as  constituting  a  separate  or  separable  device 
or  machine  "knocked  down." 

From  the  conclusions  above  stated,  it  follows  that  the  decree  in 
favor  of  W.  P.  Luck  should  be  reversed,  and  that  the  other  decrees 
appealed  from  should  be  affirmed;  and  it  is  so  ordered. 
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(231  Fed.  436) 

PANAMA  R.  CO.  v.  BBCKFORD. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  29,  1W6.) 

No.  2881. 

1.  CouBTs  ^»356 — Federal  Coukts — Pbopeb  Mode  of  Review — Statute. 

Under  Panama  Act  Aug.  24,  1912,  c.  390.  §  9,  37  Stat  565  (Comp.  St 
1913,  f  10(M5),  authorizing  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  to  review  certain  Judgments  of  the  District  Court  of  the  Oanal 
Zone,  and  providing  that  such  appellate  Jurisdictlcm  may  be  exercised 
under  the  same  regulations  and  by  the  same  procedure  as  nearly  as  prac- 
ticable as  is  done  in  reviewing  final  judgments  of  the  District  Court  of 
the  United  States,  an  action  at  law  in  the  District  Court  of  the  Canal 
Zone  can  only  be  reviewed  on  writ  of  error,  and  a  suit  at  equity  only 
by  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  $  937;  Dec  Dig. 
«=»356.] 

2.  Appeal  and  Ebbob  ^=>989 — Review — ^Findings  by  Coubt. 

In  civil  cases  at  law  tried  without  a  jury,  where  the  finding  Is  general, 
the  review  extends  only  to  errors  arising  in  the  course  of  the  trial;  but 
where  there  is  a  special  finding  of  facts,  or  an  agreed  statement  the  ap- 
pellate court  can  Inquire  whether  the  facts  support  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3897; 
Dec.  Dig.  <S=>989.] 

3.  Appeal   and    Ebbob    ^=>1070(2) — Habmless    Ebbob-— Delay   nr   Making 

Finding. 

The  failure  of  the  court  to  make  special  findings  of  fact  before  judg- 
ment, or  to  make  its  subsequent  findings  as  of  the  day  of  the  trial,  is  not 
prejudicial  to  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  tt  4232, 
4233;   Dec  Dig.  «S=»1070(2).] 

4.  Appeal  and  E}bbob  ^=>1012<1) — Review — ^Findings — Sufticienct  or  Evi- 

dence. 

On  error  to  a  judgment  after  trial  based  on  specific  findings  by  the 
trial  court  the  weight  of  the  evidence  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {|  399(^ 
3992;   Dec.  Dig.  <SS::t>1012(l).] 

In  Error  to  and  Appeal  from*  the  District  Court  of  the  Canal  Zone; 
William  H.  Jackson,  Judge. 

Action  by  James  Beckford  against  the  Panama  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error  and  appeals.  Af- 
firmed on  the  writ  of  error,  and  appeal  dismissed. 

James  Beckford,  an  employe  of  the  Panama  Railroad  Company,  was  in- 
jured by  one  of  the  company's  engines  while  engaged  In  his  work  of  track 
oiler  and  repairer  in  the  Cristobal  yards.  He  Instituted  suit  to  recover  dam- 
ages in  the  District  Court  of  the  Canal  Zone  against  the  company,  and  re- 
covered damages  in  the  sum  of  $2,500.  The  court  held  that  he  was  free  from 
negligence  and  that  his  injuries  resulted  from  the  company's  negligence.  It 
was  found  by  the  court  thati  at  the  time  plaintiff  was  Injured  he  was  47 
years  of  age  and  earned  10  cents  per  hour,  working  10  hours  per  day;  that 
as  a  result  of  his  injury  his  left  arm  was  amputated  at  or  near  the  sboolder; 
that  he  also  received  an  incised  scalp  wound  In  the  frontal  region ;  that  he 
remained  in  the  Colon  Hospital  for  a  period  of  five  months,  suffering  pain  and 
agony,  and  since  he  was  discharged  therefrom  he  has  been  unable  to  engage 
in  manual  work,  and  has  suffered  a  substantial  diminution  of  his  permaneat 
earning  capacity  for  the  future. 
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The  case  Is  brought  to  this  court  by  appeal,  as  well  as  on  writ  of  error, 
because,  as  averred,  the  counsel  for  the  plaintiflT  in  error  are  in  doubt  re- 
Gfpeeting  the  applicability  of  the  one  or  the  other  of  the  two  methods  of  re- 
view. The  record  shows  that  on  October  6,  1915,  the  court  rendered  the 
following  judgment: 

"James  Beckford  v.  The  Panama  Railroad  Company. 
"No.  53,  Civil  Damages. 

"This  cause  being  regularly  called  for  trial,  parties  are  in  open  court  in 
person  aud  by  their  respective  attorneys  and  announce  ready  for  trial. 
The  defendant  objects  to  the  admission  of  certain  photographs  for  the  pur- 
pose of  showing  the  physical  situation  at  the  point  where  the  plaintiff 
was  injured,  on  the  ground  that  they  are  not  competent.  Objection  is 
overruled  and  exceptions  noted.  Plaintiff  objects  to  the  testimony  of  Ralph 
Sartor  on  behalf  of  the  defendant  on  the  ground  that  he  should  have  retired 
under  the  rule.  Objection  overruled  and  exceptions  taken.  Plaintiff  objects 
to  the  deposition  of  Mr.  Mitchell  of  Chicago  in  its  entirety.  Sustained  as  to 
question  No.  7,  and  overruled  as  to  balance.  Exceptions  noted.  And  the 
court,  having  heard  all  the  evidence  adduced  and  the  arguments  of  counsel, 
finds  the  Issues  In  favor  of  the  plaintiff  and  assesses  his  danmges  in  the  sum 
of  two  thousand  five  hundred  ($2,500.00)  dollars,  and— 

"It  is  ordered  that  the  said  plaintiff,  James  Beckford,  do  have  and  re- 
cover of  and  from  the  said  Panama  Railroad  Company,  the  sum  of  two 
thousand  five  hundred  dollars  ($2,500.00)  and  his  lawful  costs  herein  In- 
curred and  expended." 

Thereafter,  on  the  16th  day  of  October,  counsel  for  plaintiff  In  error  filed  a 
motion  praying  that  the  court  file  a  finding  of  facts  and  conclusions  of  law 
nunc  pro  tunc  as  of  the  day  of  the  trial  of  this  cause  as  a  basl^  for  the 
judgment  rendered  by  the  court,  and  therein  specially  praying  that  the  find- 
ing of  facts  and  conclusions  of  law  should  cover  the  following  points:  The 
negligence  of  the  defendant  company ;  the  nonnegllgence  of  the  plaintiff ;  the 
contributory  negligence  of  the  plaintiff;  the  damages  to  which  plaintiff  is 
entitled  by  reason  of  his  physical  and  mental  pain  and  suffering;  loss  of 
earnings  as  a  result  of  his  Injuries;  and  the  permanent  diminution  of  the 
plaintiff's  earning  capacity.  And  thereafter,  on  the  27th  day  of  October, 
1915,  the  court  filed  a  finding  of  facts  and  conclusions  of  law  as  of  the  said 
27th  day  of  October,  1915,  but  refused  to  find  said  finding  of  facts  and  con- 
clusions of  law  as  of  the  day  of  the  trial,  to  wit,  October  6,  1915,  which  find- 
ing Is  In  words  and  figures  as  follows: 

"1.  That  the  plaintiff,  James  Beckford,  was  on  or  about  April  2,  1913,  at 
work  in  the  yards  of  the  Panama  Railroad  at  Cristobal  as  a  track  walker; 
that  he  had  been  so  employed  for  a  period  of  about  18  months  prior  to  his 
having  received  the  Injuries  complained  of. 

"2.  That  on  or  about  the  morning  of  April  12,  1913,  the  plaintiff  received  in- 
structions from  the  Panama  Railroad  yardmaster  at  Cristobal  to  repair  cer- 
tain defects  at  a  switch  on  the  main  line  at  a  point  opposite  from  the  colored 
schoolhouse  on  the  Mt.  Hope  road,  and  to  have  said  repairs  completed  before 
the  passing  at  this  point  of  the  passenger  train  leaving  Colon  for  Panama  at 
10:25  a.  m, 

"3.  That  the  aforementioned  Instructions  were  received  by  plaintiff  at  about 
10  a.  m.  on  the  date  mentioned ;  that  plaintiff  commenced  work  on  the  switch 
indicated  at  10:05  or  10:10  a.  m.,  and  that  plaintiff  had  been  at  work  for 
about  ten  or  fifteen  minutes  at  the  time  he  was  Injured. 

"4.  That  during  the  time  plaintiff  was  at  work  on  the  said  switch  at  the 
point  indicated  plaintiff  had  his  face  in  the  direction  of  Colon,  for  the  reason 
that  In  that  iwsltlon  he  could  perform  his  duties  with  greater  alacrity  and  for 
the  further  reason  that  he  expected  a  train  on  the  main  line  track  on  which 
he  was  at  work,  only  from  the  direction  of  Colon,  which  train  was  the  pas- 
senger train  which  left  the  Colon  station  for  Panama  at  10:25  a.  m. 

"5.  That,  notwithstanding  the  fact  that  he  expected  no  train  due  north  on 
the  main  line  on  which  he  was  at  work,  plaintiff  turned  around  and  looked 
south  In  the  direction  of  Panama  on  three  different  occasions,  the  last  being 
about  three  minutes  before  he  was  injured. 
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"6.  That  for  a  long  time  previous  it  had  been  the  rale  of  the  Panama  Rail- 
road that  the  engine  whi<ii  palled  the  passenger  train  from  Ck>lon  to  Panama 
leaving  Colon  at  10:25  a.  m.  to  leave  the  roundhouse  at  the  southern  end  of 
the  Cristobal  yards  at  10  a.  m.,  proceeding  thence  north  to  the  Panama  Rail- 
road station,  where  it  coupled  up  with  the  passenger  train,  and  that  on  the 
morning  in  question  engine  655,  which  injured  the  plaintiff,  had  been  assigned 
to  pull  the  aforementioned  passenger  train  from  Colon  to  Panama. 

"7.  That  at  the  point  in  the  Cristobal  yards  at  which  Bedcford  was  at  work 
there  are  three  parallel  tracks ;  that  the  main  track  is  the  one  nearest  and  is 
parallel  to  the  Mt.  Hope  road ;  that  Beclsford  at  the  time  of  receiving  his  in- 
juries was  working  on  the  rail  nearest  the  Mt.  Hope  road ;  that  the  ground 
between  the  main  track  and  the  Mt.  Hope  road  is  level  and  unobstructed,  and 
on  the  day  in  question  was  level  and  unobstructed. 

"8.  That  at  the  moment  Beckford  was  run  down  by  the  engine  655,  which 
was  going  north  toward  Colon  depot  from  the  roundhouse  in  the  upper  end 
of  the  Cristobal  yards,  engine  656,  which  was  pulling  a  train  of  empty 
western  dump  cars  south  from  dock  9,  was  then  at  a  point  on  the  middle 
track  immediately  parallel  with  the  point  on  the  main  track  at  which  plaintiff 
was  at  work. 

"9.  That  engine  656,  on  the  center  track,  was  ringing  its  bell,  and  that  the 
train  of  empty  cars  which  engine  656  was  pulling  was  making  the  usual  noise 
of  a  train  of  empty  western  dump  cars  in  motion. 

"10.  At  the  time  plaintiff  was  injured  engine  656,  going  uOTth,  and  656, 
with  its  train  of  empty  western  dump  cars,  going  south,  were  the  only  engines 
in  the  immediate  vicinity  of  the  place  where  plaintiff  was  at  work. 

"11.  That  engine  655,  on  leaving  the  roundhouse  for  the  Colon  depot,  had  a 
clear  and  unobstructed  track  of  a  length  of  950  feet  from  the  curve  to  the 
point  at  which  plaintiff  was  at  work,  and  that  it  was  easily  possible  for  both 
engineer  and  fireman  on  said  engine  655  to  have  seen  plaintiff  at  his  place 
of  work  on  said  switch,  as  well  as  it  was  possible  for  plaintiff  to  have  seen 
engine  655  approaching  at  the  said  distance  of  950  feet,  but  for  the  fact  that 
the  plaintiff  at  the  time  was  engrossed  in  the  performance  of  his  work  on 
said  switch,  with  his  face  toward  Colon  and  his  back  toward  said  approaching 
engine  655. 

"12.  That  at  the  point  200  feet  beyond  the  point  at  which  Beckford  was 
at  work  (in  the  direction  of  Colon)  there  was  a  crossing,  and  at  a  point  50 
feet  beyond  said  crossing  there  was  situated  a  semaphore  at  the  left-hand  side 
of  the  tracks. 

"13.  That  the  engineer  and  fireman  on  engine  655,  as  they  came  within 
range  of  vision  of  plaintiff,  noticed  the  *block'  was  against  them  as  indicated 
by  the  semaphore,  which  semaphore  was  situated  250  feet  beyond  the  point 
at  which  Beckford  was  at  work ;  this  necessitated  the  stopping  of  engine  655 
for  one  minute  at  a  distance  of  930  feet  from  the  point  at  which  Beckford 
was  at  work  and  the  blowing  of  four  short  blasts  of  the  whistle;  that 
thereafter,  the  condition  as  to  the  track  being  the  same,  the  same  engine  655 
proceeded  backing  on  said  track,  north-bound,  at  the  rate  of  7  to  10  miles  per 
hour,  without  observing  the  presence  of  the  plaintiff  at  work  on  the  track,  and 
injured  him  by  running  over  him,  crushing  his  left  arm  off  at  the  shoulder, 
and  causing  other  injuries  to  his  head  and  sight;  that  the  bell  of  engine  655 
was  during  this  time  ringing. 

"14.  That  prior  to  and  at  the  time  engine  655  left  the  stopping  point  930 
feet  from  where  plaintiff  was  at  work,  up  to  the  moment  he  was  struck  by 
said  engine,  there  was  a  clear  and  unobstructed  view  of  the  plaintiff  to  both 
the  engineer  and  fireman  of  the  said  engine  655 ;  that  in  spite  of  this  favorable 
condition  as  to  the  vision,  neither  the  engineer  nor  the  fireman  of  the  said 
engine  655  saw  the  plaintiff  at  work  on  the  track  ahead  of  them,  nor  were 
they  aware  of  the  fact  that  they  had  injured  plaintiff  on  the  track,  until  they 
were  so  Informed  on  their  arrival  at  the  Colon  depot  by  the  police  department ; 
that  the  engineer  and  fireman  were  at  the  time  watching  a  crossing  some  dis- 
tance beyond  the  plaintiff. 

"15.  That  the  plaintiff,  Beckford,  because  of  the  fact  that  engine  656  with 
its  train  of  empty  western  dump  cars  was  passing  south-bound  ringing  its 
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bell  and  creattng  other  incidental  noises,  and  was  at  a  point  parallel  with 
the  plaintiff  at  the  moment  he  was  injured,  and  because  plaintiff  was  en- 
grossed in  the  work,  and  also  because  of  the  fact  that  while  at  work  on  the 
said  switch  he  was  in  a  stooping  position,  with  his  back  In  the  direction  o£ 
the  approaching  engine  655,  he  did  not  hear  nor  see  the  approaching  of  the 
said  engine  655,  and  was  run  down  and  injured  by  the  said  engine. 

"16.  That  at  the  time  plaintiff  was  injured  he  was  47  years  of  age  and 
earned  10  cents  per  hour,  working  10  hours  per  day ;  that  as  a  result  of  his 
injury  his  left  arm  was  amputated  at  or  near  the  shoulder;  that  he  also  re- 
ceived an  incised  scalp  wound  in  the  frontal  region ;  that  he  remained  in  the 
Ck>lon  Hospital  for  a  period  of  5  months,  suffering  excruciating  pain  and  agony, 
and  that  since  his  discharge  therefrom,  a  period  of  2  years,  he  has  been  un- 
able to  engage  in  manual  labor;  that  he  has  suffered  a  substantial  diminu- 
tion of  his  permanent  earning  capacity  for  the  future. 

"As  conclusions  of  law,  the  court  finds:  (1)  That  the  defendant  was  guilty 
of  negligence  in  failing  to  observe  the  presence  of  the  plaintiff  at  work  upon 
the  track  and  in  failing  to  take  the  proper  precautions  to  observe  the  presence 
of  plaintiff  and  to  stop  the  engine  in  time  to  avoid  the  injury.  (2)  That  the 
plaintiff  was  free  from  contributory  negligence  on  his  part" 

On  the  29th  of  October  following  the  plaintiff  in  error  made  a  motion  for  a 
new  trial,  largely  predicated  upon  errors  in  said  finding,  which  motion  for  a 
new  trial  being  overruled,  the  plaintiff  sued  out  a  writ  of  error  and  took  an 
appeal 

Frank  Feuille  and  Walter  P.  Van  Dame,  both  of  Ancon,  Canal  Zone, , 
for  plaintiff  in  error  and  appellant. 

William  C.  Todd,  of  Colon,  Canal  Zone,  Van  Gladston  de  Suze, 
of  Cristobal,  Canal  Zone,  and  Donalson  Caffery  and  Lamar  C. 
Quintero,  both  of  New  Orleans,  La.,  for  defendant  in  error  and  ap- 
pellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Section  9  of  the  Panama  Act  (Act  Aug.  24,  1912,  c.  390,  37  Stat.  565 
[CcHnp.  St.  1913,  §  10045]),  conferring  jurisdiction  upon  this  court, 
is  as  follows: 

'The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  of  the  United  States 
shall  have  jtu-isdiction  to  review,  revise,  modify,  reverse,  or  affirm  the  final 
judgments  and  decrees  of  the  District  Court  of  the  Canal  Zone  and  to  render 
such  Judgment  as  in  the  opinion  of  said  appellate  court  should  have  been 
rendered  by  the  trial  court  in  all  actions  and  proceedings  in  which  the  Con- 
stitution, or  any  statute,  treaty,  title,  right,  or  privilege  of  the  United  States, 
is  involved  and  a  right  thereunder  denied,  and  in  cases  in  which  the  value 
in  controversy  exceeds  one  thousand  dollars,  to  be  ascertained  by  the  oath  of 
either  party,  or  by  other  competent  evidence,  and  also  in  criminal  cases 
wherein  the  offense  charged  is  punishable  as  a  felony.  And  such  appellate  jur- 
isdiction, subject  to  the  right  of  review  by,  or  appeal  to  the  Supreme  Court 
c^  the  United  States,  as  in  other  cases  authorized  by  law,  may  be  exercised 
by  said  Circuit  Court  of  Appeals  in  the  same  manner,  under  the  same  regula- 
tions, and  by  the  same  procedure  as  nearly  as  practicable  as  is  done  in  re- 
viewing the  final  judgments  and  decrees  of  the  District  Courts  of  the  United 
States." 

The  statute  is  clear  that  our  jurisdiction  is  to  be  exercised  in  the 
same  manner  and  under  the  same  regulations  and  by  the  same  pro- 
cedure, as  nearly  as  practicable,  as  is  done  in  reviewing  the  final  judg- 
ments and  decrees  of  the  District  Courts  of  the  United  States.    In  the 
145C.C«A.— 28 
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procedure  of  the  Circuit  Courts  of  Appeal  in  reviewing  final  Judg- 
ments and  decrees  of  the  District  Courts,  the  distinction  between  cases 
at  law  and  cases  in  equity  is  fully  recognized,  and  it  is  well  settled  that 
cases  at  law  can  only  be  reviewed  on  writs  of  error,  and  cases  in  equity 
on  an  appeal.  As  the  present  is  a  case  at  law,  the  proper  mode  to  re- 
view the  same  is  by  writ  of  error. 

[2]  In  civil  cases  at  law,  tried  without  a  jury,  when  the  finding  of 
the  court  below  is  a  general  one,  our  jurisdiction  to  review  extends 
only  to  errors  arising  in  the  course  of  the  trial.  If  in  the  trial  court 
there  is  a  special  finding  of  facts,  or  an  agreed  statement  of  facts,  then 
the  court  can  inquire  further  as  to  whether  or  not  the  facts  as  found  or 
agreed  to  support  the  judgment  complained  of.  In  this  case,  after 
rendering  a  general  finding  and  judgment,  the  court  made  a  specific 
finding  of  facts  as  requested,  both  of  which  findings  fully  support  the 
judgment  rendered. 

[3]  The  plaintiff  in  error  complains  that  the  court  erred  in  not  filing 
findings  of  fact  prior  to  rendering  judgment,  and  also  erred  in  overrul- 
ing the  motion  to  file  the  same  nunc  pro  tunc  as  of  the  day  of  the  trial 
and  prior  to  the  rendition  of  judgment ;  but  this,  we  think,  if  error  at 
all,  was  error  without  injury. 

[4]  In  the  assignments  of  error  there  is  no  complaint  as  to  any  rul- 
ings of  the  court  in  the  progress  of  the  trial ;  but  the  burden  of  them 
all  is  the  complaint  that  the  court  did  not  find  the  facts  in  the  case  as 
the  plaintiff  in  error  claimed  the  evidence  required.  Our  only  inquiry 
in  regard  to  them  can  be  as  to  whether  the  facts  as  found  support  the 
judgment  rendered,  and  as  to  that  we  have  no  doubt. 

The  appeal  in  this  case  is  dismissed,  and  on  the  writ  of  error  the 
judgment  of  the  trial  court  is  affirmed. 


(231  Fed.  440) 

PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  BY.  CO.  et  aL 

(and  three  other  cases). 

In  re  METROPOLITAN  ST.  RY.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  9,  191S.) 

No.  141. 

Receivers  ^=>75 — CLAnrs — Set-Ofp  and  Counterclaim. 

Where,  at  the  time  the  C.  Co.  became  insolvent,  it  did  not  own  notes 
of  the  M.  Co.,  which  long  afterwards  were  delivered  to  its  receiver,  in 
settlement  of  a  suit  against  a  third  party,  the  receiver  could  not  use  them 
as  a  set-off  against  a  claim  of  the  M.  Co.,  also  in  the  hands  of  a  receiver, 
but  could  only  prove  them  against  the  estate  of  the  M.  Co. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  |  136 ;  Dec.  Dig. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  Nev^  York. 

Receivership  suits  by  the  Pennsylvania  Steel  Company  and  others 
against  the  New  York  City  Railway  Company  and  others,  with  three 
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Other  cases.  From  a  decree  (217  Fed.  423)  modifying  and  confirming 
a  master's  report  in  the  matter  of  the  claim  of  the  Metropolitan  Street 
Railway  Company  (No.  512)  against  the  New  York  City  Railway 
Company,  the  receiver  of  the  New  York  City  Railway  Company  and 
others  appeal.    Modified  and  affirmed. 

B.  S.  Catchings,  of  New  York  City,  for  tort  creditors  committee. 

A.  H.  Masten,  of  New  York  City,  for  Robinson,  as  receiver. 

M.  C.  Fleming,  of  New  York  City,  for  Ladd,  as  receiver. 

R.  R.  Rogers,  of  New  York  City,  for  New  York  Rys.  Co. 

Brainard  Tolles,  of  New  York  City,  for  Guaranty  Trust  Co. 

James  Byrne,  of  New  York  City,  for  Pennsylvania  Steel  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  We  shall  do  no  more  than  indicate  the  single  par- 
ticular in  which  we  differ  from  the  court  below. 

The  receivers  of  the  City  Company  brought  a  suit  in  equity  and  also 
an  action  at  law  upon  two  entirely  different  causes  of  action  against 
defendants,  who  were  largely  the  same  in  each  case.  They  obtained 
judgment  in  the  action  at  law,  and  thereafter,  July  8,  1910,  the  parties 
settled  both  claims  by  the  payment  of  $5,500,000  cash  and  the  delivery 
of  four  collateral  notes  of  the  Metropolitan  Company  for  $1,000,000 
each.  This  property  was  apportioned  between  the  suit  in  equity  and 
the  judgment  at  law  in  accordance  with  the  holding  of  this  court  in 
the  Apportionment  Case,  198  Fed.  778,  117  C.  C.  A.  560.  The  action 
at  law  grew  out  of  advances  made  by  the  City  Company  to  the  Metro- 
politan Company  of  some  $8,000,000.  This  court  did  recognize  an 
equitable  interest  in  the  notes  in  the  City  Company  so  far  as  they 
might  be  necessary  to  reimburse  it  for  these  advances.  It  was  not 
found  necessary  because  the  advances  had  been  repaid  in  full  and  it 
is  conceded  that  the  Metropolitan  Company  is  entitled  to  a  balance  of 
the  cash  and  to  the  notes  which  were  apportioned  to  the  action  at  law. 
There  remain  in  the  hands  of  the  receiver  of  the  City  Company  the 
notes  which  were  apportioned  to  the  equity  suit  aggregating  the  sum 
of  about  $2,000,000.  The  question  is  whether  he  can  set  these  off 
against  claims  of  the  Metropolitan  Company  against  the  City  Company 
or  whether  he  can  only  prove  them  against  the  Metropolitan  Com- 
pany's estate. 

We  think  it  quite  clear  that  at  the  time  of  its  admitted  insolvency 
September  24,  1907,  the  Qhy  Company  did  not  own  the  notes  or  any 
of  them.  When  its  receiver  subsequently  obtained  judgment  in  the 
action  at  law  he  did  not  thereby  get  title  to  the  notes  or  any  of  them, 
his  only  claim  against  the  defendants  being  the  judgment  recovered. 
He  first  got  title  when  the  settlement  was  made  of  both  the  cases  long 
after  the  insolvency  and  therefore  he  could  not,  on  familiar  principles 
use  them  as  a  set-off  against  any  claim  of  the  Metropolitan  estate,  his 
only  rig^t  being  to  prove  them  as  a  claim. 

Thus  we  construe  the  answer  of  Judge  Lacombe  to  the  third  ques- 
tion addressed  to  the  special  master  in  the  Apportionment  Case: 

*•  'Question  3.  Is  the  receiver  of  New  York  City  Railway  Company  entitled 
to  use,  and,  if  so^  to  what  extent,  four  certain  5  per  cent  Improvement  notes 
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of  Metr<^>olitaii  Street  Railway  Company,  of  the  face  yalne  of  one  miUloii 
dollars  ($1,000,000)  each,  and  now  In  his  possession,  as  a  set-off  or  counter- 
claim In  respect  to  the  claim  of  the  Metropolitan  Street  Railway  Company,  or 
Its  receivers,  to  such  part  of  said  proceeds? 

"  'Answer.  If  the  receiver  of  the  City  Company  shall  ultimately  secure  and 
retain  from  the  distributive  share  of  the  action  at  law  the  various  items 
enumerated  as  deductions  in  the  answer  to  question  2,  he  shall  not  be  entitled 
to  use  the  proportion  assigned  to  the  suit  in  equity  of  the  four  5  per  cent  col- 
lateral Improvement  notes  of  the  Metropolitan  Company,  described  in  the 
aforesaid  findings  of  fact,  as  a  set-off  or  counterclaim  to  the  claim  of  the 
Metropolitan  Company,  or  its  receivers  for  the  distributive  sliare  apiXH^ 
tloned  to  the  action  at  law.  If,  however,  the  receiver  of  the  City  Company 
shall  not  ultimately  secure  and  retain  such  deductions,  the  said  distributiTe 
share  of  said  notes  apportioned  to  the  suit  in  equity  may  be  by  him  used 
ag  such  set-off  or  counterclaim.  Said  notes  were  not  surrendered  to  the  re- 
ceiver of  the  City  Company  for  cancellation  only.* 

'*Thls  answer  is  approved ;  the  deductions  mentioned  being  those  contained 
in  subdivisions  (1)  and  (2)  of  that  question." 

We  said  as  to  this  answer : 

"It  follows  that  so  much  of  the  money  and  notes  received  by  the  receivers 
of  the  City  Company  in  settlement  as  is  apportionable  to  the  judgment  in  the 
action  at  law  (after  deducting  the  expenses  of  realizing  the  same)  must  be 
applied  for  the  benefit  of  the  Metropolitan  Company.  The  court  below, 
however,  rightly  held  that  the  receivers  of  the  City  Company  were  first  en- 
titled to  deduct  whatever  they  or  the  City  Company  had  paid  out  on  account 
of  this  fund  of  $8,000,000  for  i)ermanent  betterments  of  the  Metropolitan 
Company's  property,  and  for  any  balance  not  paid  out  of  the  cash  they  were 
entitled  to  hold  their  share  of  the  notes,  so  far  as  needed  to  reimburse  them, 
the  notes  and  any  balance  of  cash  not  needed  for  that  purpose  to  be  turned 
over  to  the  receivers  of  the  Metropolitan  Company.  On  the  other  hand,  the 
share  of  the  notes  apportioned  to  the  equity  suit  may  be  proved  by  the  receii- 
ers  of  the  City  Company  against  the  estate  of  the  Metropolitan  Company." 

As  there  is  no  dispute  about  the  amount,  the  decree  may  allow  it  as 
a  general  claim  against  the  estate  of  the  Metropolitan  Company,  with- 
out the  formality  of  submitting  it  first  to  the  special  master. 

The  decree,  so  modified,  is  affirmed. 


(231  Fed.  442) 

PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  CO.  et  aL 
(and  three  other  cases). 

In  re  THIRD  AVE.  RY.  CO. 
(Circuit  CJourt  of  Appeals,  Second  Circuit    February  9.  1916.) 

No.  20a 

1.  Street  Railroads  ^=:>58 — Le;asbs — Rent — ^Rights  of  Lessor's  Stockhold- 

ers. 

Rents  due  under  a  lease  of  a  street  railway  company's  lines  belonged  to 
it,  and  passed  to  its  receivers,  and  not  to  its  stockholders,  where  tbe 
lease  contained  no  guaranty  by  the  lessee  of  payment  to  the  stockholders, 
though  it  gave  the  lessee  a  right  to  make  such  a  guaranty  in  the  fotnre; 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  C5ent  Dig.  f  135; 
Dec  Dig.  <S=>58.] 

2.  Street  Railroads  ^=:»58 — ^REOErvERSHiPs — Assignment  or  Claims. 

Though  a  street  railway  mortgage,  under  which  a  receiver  was  appoint- 
ed, expressly  covered  rents  of  property  then  owned  or  thereafter  a^ 
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quired,  a  claim  for  rent,  which  fell  due  before  the  receiver  took  posses- 
8lon,  did  not  go  to  him  as  against  general  creditors  of  the  company, 
and  was  not  transferred  by  his  assignment  of  claims  against  the  lessee 
which  covered  only  claims  within  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {  135; 
Dec.  Dig.  <&=>58.] 

3.  Receivers  ^=:»67— Assignment  of  Claims. 

Rent  falling  due  one  day  after  such  receiver  took  possession  did  go  to 
him,  subject  to  the  deduction  of  anything  paid  for  the  use  and  occupation 
of  the  premises,  and  passed  under  such  assignment. 

FEd.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  {{  117-122;  Dec. 
Dig.  <&=>67.] 

4.  Receivers  ^=»163 — ^Assignment  of  Claims. 

Where  the  same  persons  were  appointed  general  receivers  of  a  corpora- 
tion and  receivers  of  its  property,  covered  by  certain  mortgages,  and  a 
party  having  a  claim  against  the  company  assigned  it  to  the  receivers,  as 
receivers  of  the  mortgaged  property,  they,  as  receivers  of  the  mortgaged 
property,  were  entitled  to  the  allowance  of  the  claim  in  full,  without  de- 
duction of  the  amount  paid  by  them  to  the  claimant  for  the  assignment 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  {f  312-316;  Dec. 
Dig.  <S=>163.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Receivership  suits  by  the  Pennsylvania  Steel  Company  and  others 
against  the  New  York  City  Railway  Company  and  others,  with  three 
other  cases.  From  a  decree  (225  Fed.  96)  in  the  matter  of  the  claim  of 
the  Third  Avenue  Railroad  Company  against  the  Metropolitan  Street 
Railway  Company  (No.  44),  arising  out  of  the  failure  of  the  Metropol- 
itan Company  to  comply  with  provisions  of  a  lease  to  it  of  the  roads 
of  the  Third  Avenue  Company,  which  claim  was,  under  the  agreement 
of  December  29,  1911,  assigned  to  Douglas  Robinson  and  another,  as 
receivers  of  the  mortgaged  property  of  the  Metropolitan  Company 
(they  being  also  general  receivers  of  that  company),  Robinson,  as  re- 
ceiver of  the  mortgaged  property,  and  others  appeal.  Modified  and 
affirmed. 

Bronson  Winthrop  and  W.  M.  Chadbourne,  both  of  New  York 
City,  for  Robinson,  as  receiver. 

M.  C.  Fleming,  of  New  York  City,  for  Ladd,  as  receiver. 

B.  S.  Catchings,  of  New  York  City,  for  tort  creditors  committee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  It  will  only  be  necessary  to  state  the  particulars 
in  which  we  think  the  decree  of  the  court  below  should  be  modified. 

[1]  The  claim  for  rent  due  by  the  Metropolitan  Company,  October 
13,  1907,  belonged  to  the  Third  Avenue  Company  and  not  to  its  stock- 
holders. The  lease  of  the  Metropolitan  Company  to  the  New  York 
City  Company  which  we  had  under  consideration  in  198  Fed.  761,  117 
C.  C.  A.  503,  contained  an  express  guaranty  by  the  City  Company 
to  the  stockholders  of  the  Metropolitan  Company  for  which  reason 
we  held  that  the  stockholders  had  a  right  of  action.  The  lease  under 
consideration,  however,  contains  no  such  guaranty  to  the  stockholders 
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of  the  Third  Avenue  Company  and  though  it  does  give  the  Metropol- 
itan Company  a  right  to  make  such  a  guaranty  in  the  future  the  com- 
pany has  never  done  so. 

[2]  The  Third  Avenue  Company's  consolidated  mortgage  under 
which  Frederick  W.  Whitridge  was  appointed  receiver  expressly  cov- 
ers rents  growing  out  of  property  now  owned  or  hereafter  acquired 
by  the  company,  but  the  claim  for  rent  which  fell  due  October  13,  1907, 
before  he  took  possession  as  receiver  does  not  go  to  him  as  against 
the  general  creditors  of  the  company.  Oilman  v.  111.  &  Miss.  Tel.  Co., 
91  U.  S.  603,  23  L.  Ed.  405;  American  Bridge  Co.  v.  Heidelbach,  94 
U.  S.  798,  24  L.  Ed.  144;  N.  Y.  Security  &  Trust  Co.  v.  Saratoga  Gas 
Co.,  159  N.  Y.  137,  53  N.  E.  758,  45  L.  R.  A.  132.  It  was  covered 
by  the  claim  filed  by  the  Third  Avenue  Company  by  leave  of  the  court 
February  1,  1908,  and  goes  to  the  general  creditors  of  that  company. 
It  was  not  transferred  by  the  Third  Avenue  Company's  assignment 
of  February  1,  1912,  which  covered  only  claims  within  the  Third  Av- 
enue Company's  consolidated  mortgage. 

[3]  On  the  other  hand  the  claim  for  rent  due  the  Third  Avenue 
Company  January  13,  1908,  falling  due  one  day  after  Mr.  Whitridge 
took  possession  as  receiver,  did  go  to  him,  subject  to  the  deduction 
of  anything  paid  for  the  use  and  occupation  of  the  premises,  and 
by  his  assignment  of  February  1,  1912,  went  to  Douglas  Robinson  as 
surviving  receiver  of  the  mortgaged  property  of  the  Metropolitan 
Company,  and  belongs  to  him. 

[4]  The  claim  for  interest  on  the  consolidated  mortgage  4  per  cent 
bonds,  January  1,  1907- January  12,  1908,  must  be  allowed  in  full  to 
Mr.  Robinson  as  surviving  receiver  of  the  mortgaged  property  of  the 
Metropolitan  Company  without  the  deduction  of  the  $200,000  paid  un- 
der the  agreement  of  December  29,  1911,  to  Mr.  Whitridge  as  mortgage 
receiver. 

The  decree  may  be  modified  in  accordance  with  this  opinion,  and,  as 
so  modified,  is  affirmed. 
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(231  Fed.  445) 

In  re  NEW  YORK  COMMERCIAL  CO. 

(drcnlt  Court  of  Appeals,  Second  Circuit     February  15,  1916.) 

No.  125. 

Bankbuptot  ^=»368 — ^Tbustee's  Commissions — ^Amount  Disbursed. 

A  bankrupt  had  purchased  quantities  of  rubber  and  had  contracted  to 
sell  it  to  Its  customers.  As  part  of  the  arrangement  It  had  contracted 
to  procure  letters  of  credit  to  enable  the  seller  to  pay  for  rubber  It  had 
contracted  to  purchase.  Rubber  having  fallen  In  price,  the  bankrupt 
would  have  been  liable  to  damages  if  the  contracts  were  not  fulfilled. 
The  contracts  with  the  bankrupt's  customers  were  therefore  assigned  to 
the  seller  under  an  agreement  that  it  would  ship  the  rubber  to  the  cus- 
tomers and  account  for  profits  to  the  bankrupt;  but  the  seller  became 
unable  to  supply  the  necessary  funds,  and  an  arrangement  was  entered 
into  under  which  the  contracts  with  customers  were  assigned  to  New 
York  banks  which  agreed  to  furnish  letters  of  credit.  To  Induce  this 
arrangement  the  bankrupt's  trustees  deposited  $50,000  with  the  banks,  and 
they  were  to  repay  this  advance  and  the  further  sum  of  $50,000  as  a  liqui- 
dated profit.  Though  the  trustees  attended  to  the  delivery  of  the  rubber, 
they  never  received  the  proceeds,  and  the  trial  court  found  that  they 
handled  the  rubber  as  agents  of  the  seller  and  the  banks.  Held  that, 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  48a,  30  Stat  557  (Comp.  St.  1913, 
f  9632),  providing  that  trustees  shall  receive  commissions  on  moneys  dis- 
bursed by  them,  not  exceeding  those  therein  specified,  and  section  72  (sec- 
tion 9656),  providing  that  the  trustee  shall  not  in  any  form  receive  any 
other  or  further  compensation  than  that  expressly  authorized  and  pre- 
scribed by  that  act,  the  trustees  were  entitled  to  commissions  only  on  the 
$50,000  profit;  that  being  the  only  amount  disbursed  by  them,  though 
the  volume  of  business  transacted  was  about  $900,000. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  571;  Dec. 
Dig.  <8=»368.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  the  New  York  Commercial  Company.  On  petition 
to  revise  an  order  modifying  an  allowance  of  commissions  to  the 
trustee.    Order  affirmed. 

This  case  comes  here  on  petition  to  revise  an  order  of  the  District 
Court  which  reversed  an  order  of  the  referee  in  bankruptcy  allowing 
the  trustees  the  sum  of  $10,000  as  commissions  upon  the  proceeds  of 
a  sale  of  rubber  which  resulted  in  a  profit  of  $50,000  upon  the  volume 
of  business  transacted,  which  was  about  $900,000.  The  District  Judge 
based  his  award  upon  the  profits  actually  realized  and  limited  the  al- 
lowance to  the  statutory  percentages  upon  $50,000. 

The  following  is  the  opinion  of  Augustus  N.  Hand,  District  Judge, 
in  the  court  below : 

I  should  greatly  prefer  to  affirm  the  referee,  for  I  consider  the  trustees 
performed  a  most  meritorious  service,  made  a  profit  for  the  estate,  and  by 
their  resourceful  work  saved  it  perhaps  from  an  almost  overwhelming  loss. 
In  my  opinion,  however,  the  statute  upon  the  particular  facts  shown  forbids, 
and  they  must  be  limited  for  the  service  in  question  to  the  commission  upon 
$50,000,  thou^  the  large  sum  of  $900,000  was  involved  in  the  transaction  as 
a  whole. 
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The  bankrupt  bad  purchased  from  A.  W.  Alden  &  Ck>.,  Limited,  an  English 
company,  large  quantities  of  rubber,  and  bad  in  turn  contracted  to  sell  the 
rubber  in  New  York.  The  English  company  had  itself  contracted  for  this 
merchandise.  Rubber  had  fallen  in  price,  so  if  the  contracts  were  not  ful- 
filled the  English  company  would  have  been  liable  for  damages  which  it 
could  have  claimed  against  the  bankrupt  estate,  said  to  amount  to  several 
hundred  thousand  dollars.  As  part  of  the  arrangement  between  the  English 
company  and  the  bankrupt,  the  latter  had  contracted  to  procure  the  issue  of 
letters  of  credit  to  enable  the  English  company  to  pay  for  the  rubber  it 
had  contracted  to  purchase.  When  the  New  York  company  became  insolv^it 
and  unable  to  supply  these  letters  of  credit,  the  receivei'  of  the  latter  was 
authorized  to  assign  the  contracts  with  its  American  customers  to  the  English 
company  under  an  agreement  by  which  the  English  company  was  to  raise  the 
money  direct,  ship  the  rubber  to  the  customers,  and  account  for  the  profits  to 
the  New  York  company,  which  was  a  holding  company  of  the  English  com- 
pany. Thus  the  business  proceeded  until  the  English  company  became  finan- 
cially embarrassed  and  was  unable  to  supply  the  funds  to  pay  for  the  rubber 
it  had  purchased.  Then,  owing  to  the  fall  in  the  price  of  rubber,  the  peril  was 
very  great,  and  the  New  York  company,  through  its  trustees  in  bankruptcy, 
the  English  company,  and  three  New  York  banks,  entered  into  an  arrangement 
to  finance  these  importations  of  rubber,  the  terms  of  which  become  important 
The  English  company  assigned  to  the  banks  the  contracts  with  the  American 
customers  (which  it  had  received  by  assignment  from  the  bankrupt  estate), 
and  the  banks  agreed  to  furnish  the  English  company  with  letters  of  credit 
aggregating  about  £120,000  to  finance  the  importaticms.  The  English  com- 
pany agreed  to  ship  the  rubber  through  the  banks  who  were  to  receive  the 
entire  proceeds.  To  induce  the  banks  to  do  this,  the  trustees  under  order  of 
court  deposited  $50,000  with  the  banks.  From  the  proceeds  of  the  sales,  the 
banks,  after  paying  their  own  commissions  and  charges,  were  to  repay  the 
trustee  their  advance  of  150,000  and  the  further  sum  of  $50,000  as  a  liqui- 
dated profit 

While  the  trustees  attended  to  the  delivery  of  the  rubber,  they  never  re- 
ceived or  were  entitled  to  the  proceeds,  nor,  as  it  seems  to  me,  ever  handled 
the  rubber,  except  as  agents  of  the  English  company  and  the  banks,  who  with 
the  English  company  and  aided  by  the  guaranty  furnished  by  the  deposit  of 
$50,000  by  the  trustees,  had  actually  done  the  financing,  nor  had  the  trustees 
ever  contracted  to  purchasie  the  rubber.  The  analogy  mentioned  by  the  referee 
to  an  issue  of  receivers'  certificates  is  not,  I  think,  sound.  Hie  trustees  bound 
their  estate  no  farther  than  the  deposit  of  $50,000,  were  under  no  general 
liability  by  reason  of  the  advances  of  the  banks,  had  no  title  to  the  rubber, 
and  never  were  in  the  position  of  even  constructive  possessors  of  a  fund  as  in 
the  case  of  In  re  Columbia  CJotton  Oil,  etc.,  Co.,  210  Fed.  824,  127  0.  0.  A. 
374.  Nor  do  I  agree  with  the  counsel  for  the  trustees  that  the  method  of 
financing  the  transaction  in  question  was  the  same  as  the  bankrupt  practiced 
before  the  failure.  Then,  If  I  am  not  mistaken,  the  New  York  Commercial 
Company  would  have  borrowed  frcmi  the  banks,  pledged  Its  credit,  had  title  to 
the  shipments,  and  thus  actually  or  constructively  wholly  controlled  them. 
Here  it  had  nothing  but  an  equity  In  the  profits,  no  general  obligation  to  pay 
for  the  rubber,  no  title,  and  no  poi^esslon  on  Its  own  account  The  English 
company  was  bound  to  ship  the  rubber  to  the  American  customers  and  to  pay 
for  the  rubber,  and  the  banks  were.  In  the  language  of  the  contract,  '"to  re- 
ceive ♦  •  ♦  the  entire  proceeds  of  all  shipments."  The  storage  of  a 
portion  of  the  rubber  In  the  warehouse  of  the  bankrupt  for  which  regular 
charges  were  paid  to  the  estate,  and  the  attention  to  delivery  to  the  cus- 
tomers by  one  of  the  trustees,  Mr.  De  Long,  for  which  he  was  paid  by  the 
English  company  without  objection  by  any  of  the  parties,  has,  I  think,  no 
bearing  upon  the  case,  and  was  no  part  of  the  duty  of  the  trustees  as  such. 

In  spite,  therefore,  of  the  careful  report  of  the  referee,  who  has  evidently 
given  thla  case  most  studious  consideration,  I  must  hold  that  the  commis- 
sions are  limited  to  the  statutory  percentage  upon  $50,000  and  an  order 
should  be  entered  accordingly  allowing  such  sum  and  disallowing  the  award 
of  $10,000  made  by  the  referee. 
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John  W.  Ingram,  of  New  York  City,  for  appellants. 
Edwin  T.  Rice  and  Cornelius  W.  Wickersham,  both  of  New  York 
City,  for  appellees. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  There  is  no  question  that  the  trustees  per- 
formed valuable  services  for  the  estate  which  resulted  in  a  profit  of 
$50,000.  The  question  here  is  one  of  power — ^had  the  referee  the 
right,  under  the  provisions  of  the  Bankruptcy  Act,  to  make  the  award 
of  $10,000  in  question? 

Section  48a  provides  what  the  trustees'  compensation  shall  be.  It 
is  based  on  all  nK>neys  disbursed  or  turned  over  to  any  person,  in- 
cluding lienholders,  by  the  trustees.  The  percentage  is  such  as  may 
be  allowed  by  the  courts,  not  to  exceed  6  per  centum  on  the  first  $500, 
4  per  centum  on  moneys  in  excess  of  that  sum,  etc.,  etc.  If  there  be 
three  trustees  the  court  shall  apportion  the  fees  and  commissions  be- 
tween them  according  to  the  services  actually  rendered,  so  that  there 
shall  not  be  paid  to  trustees  for  the  administering  of  any  estate  a 
greater  amount  than  one  trustee  would  be  entitled  to.  If  other  pay- 
ments are  made  to  the  trustee  for  his  services,  authority  for  such 
payments  must  be  found  outside  of  the  act  for  there  is  certainly 
nothing  in  the  act  authorizing  additional  payments.  The  courts  are 
wholly  controlled  by  the  provisions  of  the  act.  As  was  said  by  the 
court  in  Re  Breakwater,  224  Fed.  333,  140  C.  C.  A.  19: 

"Ck>Dgre8s  intended  by  the  amendments  to  section  40a  and  section  48a  to 
provide  what  it  considered  ample  compensation  for  services  to  be  rendered 
by  referees  and  trustees,  and  by  section  72,  to  relieve  the  courts  of  the  neces- 
sity of  determining  what  constitutes  legal  compensation  for  those  officers." 

Section  72  is  as  follows : 

"That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall  in  any  form 
or  guise  receive,  nor  shall  the  court  allow  him,  any  other  or  further  compen- 
sation for  his  services  than  that  expressly  authorized  and  perscribed  In  this 
act" 

The  facts  are  stated  in  the  opinion  of  Judge  Augustus  N.  Hand 
and  need  not  be  repeated  here.  We  agree  with  him  that  it  cannot  be 
said  that  the  trustees  disbursed  the  money  received  from  the  sale  of 
the  rubber  except  as  to  the  $50,000  profit  upon  which  commissions 
were  allowed. 

The  order  is  affirmed. 
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<231  Fed.  448) 

CRESTA  et  aL  v.  MAXWELL  et  aL 

In  re  GHIRADELLI'S  ESTATE  et  al. 

(Circuit  Court  of  Appeals,  Ninth  arcuit    Mar<*  27, 1916.) 

No.  2597. 

Bankbuptcy  ^=:»439 — Review  op  Pboceedings — ^Petitions  to  Revise— Ju- 
risdiction. 

Act  June  7,  1878,  c.  160,  20  Stat.  99,  repealing  Bankr.  Act  March  2, 
1867,  c.  176,  14  Stat.  517,  provided  that  such  repeal  should  not  invalidate 
or  affect  any  pending  cause  in  bankruptcy,  but  that  as  to  all  such  pending 
cases  and  all  future  proceedings  therein,  and  in  respect  to  all  rights  of 
debtors  and  creditors,  except  the  right  of  commencing  original  proceedings, 
the  acts  thereby  repealed  should  continue  in  fujl  force  and  effect  until  the 
same  should  be  fully  disposed  of,  as  if  such  acts  had  not  been  repealed. 
Held,  that  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  553,  §  24b  (Comp.  St. 
1913,  §  9606),  giving  Circuit  Courts  of  Appeals  Jurisdiction  to  superintend 
and  revise  in  matters  of  law  the  proceedings  ot  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction,  gives  a  Circuit  Court  of  Appeals  no  juris- 
diction of  a  petition  to  revise  an*  order  denying  a  petition  to  require  as- 
signees under  the  act  of  1867  to  pay  certain  dividends  to  the  petitioners. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  8  915;  Dec 
Dig.  <S=>439.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  First  Division  of  the  Northern  District  of  Cal- 
ifornia ;  Maurice  T.  Dooling,  Judge. 

In  the  matter  of  the  estate  of  Domingo  Ghiradelli  and  another,  co- 
'partners  as  D.  Ghiradelli  &  Co.,  and  individually,  bankrupts.  On  peti- 
tion by  Frank  Cresta  and  others  to  revise  an  order  denying  certain  re- 
lief against  T,  V,  Maxwell  and  others,  assignees.    Petition  dismissed. 

T.  Z.  Blakeman,  of  San  Francisco,  Cal.,  for  petitioners. 

E.  J.  Pringle,  of  San  Francisco,  Cal.,  for  respondents. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  is  a  petition  for  revision  under  and  by 
virtue  of  subdivision  "b"  of  section  24  of  the  Bankruptcy  Act  of  July 
1,  1898,  giving  to  the  several  Circuit  Courts  of  Appeal — 

**jnrisdiction  in  equity,  either  Interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  lavr  the  proceedings  of  the  several  Inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shaU  be  exercised  on  due  notice  and 
petition  by  any  party  aggrieved." 

The  proceedings  in  the  court  below  so  sought  to  be  revised  were 
had  in  the  matter  of  parties  adjudged  to  be  bankrupts  under  and  by 
virtue  of  the  Bankruptcy  Law  approved  March  2,  1867,  and  the  money 
claimed  by  the  petitioner  is  a  portion  of  two  dividends  declared  in  the 
course  of  the  administration  of  that  bankrupt  estate,  one  for  $252, 
and  the  other  for  $78.75,  for  which  respective  dividends  checks  were 
drawn  by  the  assignees  of  the  estate  in  favor  of  the  creditor  of  record 
in  the  proceedings,  one  Tomaso  Cresta,  and  which  checks  were  paid 
by  the  bank  having  custody  of  the  bankrupt  estate ;  the  petitioner  con- 
tending, however,  to  the  wrong  persons,  Cresta  being  then  dead. 
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We  are  precluded  from  deciding  or  considering  the  points  made  in 
argument  on  behalf  of  the  petitioner,  for  the  reason  that  this  court  is 
without  any  jurisdiction  in  the  matter.  The  Act  of  Congress  of  June 
7,  1878,  c.  160  (20  Stat.  p.  99),  in  repealing  the  Bankruptcy  Law  of 
1867  and  its  amended  and  supplemental  act,  expressly  provided : 

"That  such  repeal  shall  in  no  manner  invalidate  or  affect  any  case  in  bank- 
ruptcy instituted  and  pending  in  any  court  prior  to  the  day  when  this  act 
shall  take  effect;  but  as  to  all  such  pending  cases  and  all  future  proceed- 
ings therein,  and  in  respect  of  all  pains,  penalties,  and  forfeitures  which 
shall  have  been  incurred  under  any  of  said  acts  prior  to  the  day  when  this 
act  takes  effect,  or  which  may  be  thereafter  incurred,  under  any  of  those  pro- 
visions of  any  of  said  acts  which,  for  the  purposes  named  in  this  act,  are 
kept  in  force,  and  all  penal  actions  and  criminal  proceedings  for  a  violation  of 
any  of  said  acts,  whether  then  pending  or  thereafter  instituted,  and  in  re- 
spect of  all  rights  of  debtors  and  creditors  (except  the  right  of  commencing 
original  proceedings  in  bankruptcy),  and  all  rights  of,  and  suits  by,  or  against 
assignees,  under  any,  or  all  of  said  acts,  in  any  matter  or  case  which  shall  have 
arisen  prior  to  the  day  when  this  act  takes  effect  (which  shall  be  on  the 
first  day  of  September,  Anno  Domini  eighteen  hundred  and  seventy-eight),  or 
In  any  matter  or  case  which  shall  arise  after  this  act  takes  effect,  in  respect 
of  any  matter  of  bankruptcy  authorized  by  this  act  to  be  proceeded  with 
after  said  last-named  day,  the  acts  hereby  repealed  shall  continue  in  full 
force  and  effect  until  the  same  shall  be  fully  disposed  of,  in  the  same  manner 
as  if  said  acts  had  not  been  repealed.'' 

The  petition  for  revision  is  dismissed,  at  petitioner's  cost 


(231  Fed,  449) 

In  re  ROSENTHAL. 

Appeal  of  AMERICAN  WOOLEN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  14,  1916.) 

No.  38. 

Bankbuptct  ^=>384 — CoMPOsmoN — Confirmation — I>e8Tbuction  of  Books. 
Where  the  books  of  a  bankrupt,  who  could  neither  read  nor  write,  were 
kept  by  his  daughter,  who  destroyed  the  books  each  year  after  she  bad 
opened  a  new  set  and  transferred  to  them  the  unclosed  items,  sudi  de- 
struction was  not  fraudulent,  so  as  to  be  within  Bankr.  Act  July  1,  1898, 
c.  541,  I  14b(2),  30  Stat  550  (Oomp.  St  1913,  |  9598).  which  authorizes 
denial  of  discharge  where  the  bankrupt  with  intent  to  conceal  his  finan- 
cial condition,  destroyed  or  failed  to  keep  books  of  account  and  therefore 
did  not  authorize  a  refusal  to  confirm  the  composition  with  creditora 

[Ed.  Note. — ^For  other  cases^  see  Bankruptcy,  Cent  Dig.  §f  590-592; 
Dec.  Dig.  «=»884.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  Samuel  Rosenthal,  trading  as  S.  Rosenthal  &  Co., 
bankrupt  From  an  order  confirming  a  composition  offered  by  the 
alleged  bankrupt  prior  to  adjudication,  the  American  Woolen  Company 
of  New  York  appeals.    Affirmed. 
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Hays,  Hershfield  &  Wolf,  of  New  York  City  (Henry  H.  Kaufman^ 
Charles  H.  Broas,  and  Albert  Falck,  all  of  New  York  City,  of  coun- 
sel), for  appellant. 

Maurice  S.  Hyman,  of  New  York  City,  for  respondent 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  is  an  appeal  from  an  order  confirming^ 
a  composition  offered  by  the  alleged  bankrupt  prior  to  adjudication. 
The  confirmation  was  opposed  by  creditors  on  the  ground  that  the 
bankrupt  destroyed  books  of  account  from  which  his  financial  condition 
might  be  ascertained.  Section  14b  (2)  of  the  act.  The  situation  is 
sui  generis.  The  bankrupt  can  neither  read  nor  write.  He  knew 
nothing  about  the  modern  methods  of  bookkeeping  and  intrusted  all 
the  bookkeeping  to  his  daughter  who  had  been  in  the  habit  of  open- 
ing a  new  set  of  books  each  year — for  a  period  of  six  years.  After 
all  items  had  been  closed  or  transferred  to  the  new  books  she  destroy- 
ed the  old  set.  The  books  were  destroyed  in  circumstances  which 
precluded  any  inference  that  fraud  or  concealment  was  intended.  The 
mere  destruction  is  not  prohibited  unless  it  be  done  with  guilty  intent, 
and  here  there  is  no  such  proof  and  no  pretense  that  a  fraud  was  per- 
petrated. The  law  was  not  intended  to  punish  ignorance  but  it  was 
intended  to  punish  fraud,  and  this  element  is  wholly  lacking  from  the 
proof. 

No  creditor  has  been  actually  injured  by  what  took  place  and  it 
would  be  placing  a  highly  technical  and  unnecessarily  harsh  construc- 
tion on  the  act  to  punish  a  man  not  shown  to  be  dishcmest  because  of 
his  ignorance  of  the  proper  way  to  keep  his  accoimts. 

The  order  confirming  the  composition  is  affirmed. 


(231  Fed.  450) 

ARTHUR  ACKERMAN  LIGHTERAGE  CO.  v.  CITY  OP  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  15,  191«.) 

No.  157. 

Collision  ^=»71(3) — Submerged  Catamaran — Failure  to  Give  WARNiiffG. 
The  owner  of  a  catamaran,  so  loaded  with  piles  tliat  some  of  them  ex- 
tended beyond  the  others  into  a  slip  under  the  water,  held  liable  for  in- 
jury to  a  tug  by  striking  the  same  without  notice  or  knowledge  of  the 
obstruction. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  |  101 ;  Dec.  Dlf. 
«&=»71(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EKstrict  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Arthur  Ackerman  Lighterage 
Company  against  the  City  of  New  York.  Decree  for  libelant,  and 
respondent  appeals.    Affirmed. 

^=9For  oUier  CAses  see  same  topic  ft  KEY-NUMBER  In  all  Ke7-Numb«red  DlgeaU  t  Indcxeft 
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On  appeal  from  awarding  damages  to  the  libelant  for  injuries  sus- 
tained by  its  tugboat,  Peter  L.  Colon,  occasioned  by  a  collision  with 
the  submerged  portion  of  a  catamaran  belonging  to  the  city  of  New 
York. 

Lamar  Hardy,  of  New  York  City  (Terence  Farley,  E.  Crosby  Kin- 
dleberger,  and  George  P.  Nicholson,  all  of  New  York  City,  of  counsel), 
for  appellant. 

Frederick  W.  Park,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  A  misleading  and  imperfect  map  of  the  locus 
in  quo  is  found  in  the  record  which,  after  being  altered  by  consent  of 
-cotmsel,  sufficiently  shows  the  place  of  collision  and  the  reason  there- 
for. The  tugboat  Colon  was  proceeding  up  the  East  River  on  a  strong 
flood  tide  destined  for  her  slip  south  of  Pier  No.  36.  In  order  to 
make  the  turn  safely  it  was  necessary  to  go  a  short  distance  above 
the  slip.  While  rounding  to  and  before  she  got  straightened  out  she 
struck  the  submerged  portion  of  a  loaded  catamaran  which  was  lying 
on  the  south  side  of  the  pier  about  80  feet  from  the  end.  It  is  evident 
that  the  catamaran  was  so  loaded  that  the  ends  of  some  of  the  sub- 
merged piles  extended  outwardly  and  that  they  very  materially  cir- 
cumscribed the  theater  of  operation.  They  made  dangerous  a  part  of 
the  slip  which,  apparently,  was  free  from  danger.  This  being  so,  it 
was  clearly  the  duty  of  the  city  to  have  some  one  at  the  pier  to  warn 
entering  vessels  of  the  danger,  or,  at  least,  it  should  have  placed  a 
signal  there  for  that  purpose.  We  are  unable  to  find  any  negligence  in 
the  navigation  of  the  Colon.  Her  master  seeing  nothi^ig  above  the 
water  to  indicate  that  there  was  hidden  danger  beneath  it,  proceeded 
to  enter  in  the  ordinary  way  and  struck  a  hidden  object — ^unquestion- 
ably a  projecting  pile — of  which  he  had  received  no  notice  and  the 
presence  of  which  he  had  no  reason  to  suspect.  The  usual  length  of 
these  logs  is  about  50  feet,  but  it  appears  that  there  were  about  20 
logs  on  this  catamaran  which  were  70  feet  Icmg.  These  logs  would, 
even  if  loaded  properly,  project  about  10  feet  from  the  bulk  of  the 
cargo.  There  was  nothing,  however,  to  warn  the  master  of  the  tug 
-of  3iese  projections.*  The  damage  was  done  because  he  was  given  no 
warning  of  a  submerged  obstruction  when  he  was  clearly  entitled  to 
such  notice. 

The  decree  is  affirmed  with  interest  and  costs. 
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(231  Fed.  452) 

THE  CHISWICK. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    March  11,  1916.    Amendment  of 

Decree,  May  3,  1916.) 

No.  2873. 

Admiralty  ^s»21 — ^Jubisdicttion — ENronciNO  State  Statutb— Suit  idb 
Wrongful  Death — ^'Maritime  Tobt." 

The  Injury  of  a  stevedore,  while  employed  in  discharging  a  vessel, 
through  a  defective  appliance  furnished  by  the  ship,  constitutes  a  *inati* 
time  tort" ;  and  where  death  resulted  after  his  removal  from  the  ship 
a  remedy  given  by  the  state  statute  may  be  enforced  and  relief  given  Id 
admiralty. 

lEd.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  H  218-220; 
Dec.  Dig.  <8=s>21. 

For  other  definitions,  see  Words  and  Phrases,  First  Series,  Maritime 
Tort] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida ;   William  B.  Sheppard,  Judge. 

Suit  in  admiralty  by  Mary  A.  Clarke  against  the  Britain  Steamship 
Company,  Limited,  owner  of  the  British  steamship  Chiswick,  and  oth- 
ers.   Decree  for  libelant,  and  respondents  appeal.    Affirmed. 

Charles  R.  Hickox  and  Kirlin,  Woolsey  &  Hickox,  all  of  New  York 
City,  and  John  C.  Avery,  of  Pensacola,  Fla.,  for  appellants. 

W.  A.  Blount,  Jr.,  of  Pensacola,  Fla.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  A  majority  of  the  judges  are  of  opinion  that  the 
proximate  cause  of  the  injury  resulting  in  the  death  of  James  C.  Clarke 
was  the  defective  topping  lift,  for  which  the  ship  was  responsible,  and 
that  James  C.  Clarke  was  not  chargeable  with  contributory  negligence 
in  the  matter  of  his  injury. 

All  the  judges  agree  that  the  cause  of  action  arising  on  the  steam- 
ship Chiswick  was  a  maritime  tort,  and  as  it  resulted  in  the  death  of 
said  Clarke  within  20  to  30  minutes  after  his  removal  from  the  ship, 
the  right  to  recover  damages  for  such  tort  given  by  section  3145,  Gen. 
St.  Fla.  1906,  could  be  enforced,  and"  relief  given  in  admiralty. 

As  the  lower  judge  rendered  no  written  opinion,  we  are  not  informed 
as  to  the  basis  upon  which  he  calculated  and  assessed  the  damages 
allowed  in  the  decree  rendered.  We  infer  that  he  followed  the  rule 
of  damages  as  given  in  article  3146,  Gen.  St.  Fla.  1906.  From  our 
examination  and  consideration  of  the  evidence,  we  are  not  prepared  to 
say  that  the  damages  awarded  respondent  were  excessive. 

No  one  of  the  assignments  of  error  being  well  taken,  the  decree  ap- 
pealed from  is  affirmed. 

Amendment  of  Decree. 

On  further  consideration  of  this  case,  the  decree  heretofore  rendered  Is 
amended  so  as  to  provide  that  the  costs,  Including  costs  of  transcript,  shall 
be  divided  equally  between  the  appellants  and  appellees. 

^=:»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  t  iDdexei 
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(231  Fe^L  501) 

FINNEGAN  v.  UNITED  STATES. 

(Circuit  C5oiirt  of  Appeals,  Sixth  Circuit.    April  14,  1916.) 

No.  2749. 

1.  Post  OmcE  ^3»48(4) — OrrENBEs— Indictment^Use  of  Mails  to  Defraud. 

An  Indictment  under  Penal  Code  (Act  March  4,  1909,  c.  321),  {  215,  35 
Stat.  1130  (Comp.  St  1913,  §  10885),  which  charged  that  the  scheme  for 
which  the  malls  were  used  was  one  to  defraud  divers  Ignorant  persons  In 
three  named  states,  especially  Austrlans  not  familiar  with  business,  with- 
out naming  them  or  stating  that  their  names  were  unknown  to  the  grand 
jurors.  Is  sufficient,  since  It  shows  that  the  scheme  was  to  defraud,  not 
an  individual,  or  group  of  definite  Individuals,  but  a  class,  which  was  de- 
scribed as  particularly  as  possible. 

[Ed.  Note—For  other  cases,  see  Post  Office,  Cent  Dig.  |  72 ;  Dec.  Dig. 
«=>48(4).] 

2l  Indictment  and  Information  ^=»71— Sufficiency— Cebtaintt. 

The  highest  degree  of  certainty  is  not  required  In  an  Indictment,  but 
certainty  to  a  common  Intent  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
H  144,  174,  193,  194;   Dec.  Dig.  «&=»71.] 

3.  Post  Office  «=>48(4) — Offenses— Indictment^Use  of  Mails  to  Defraud. 

An  Indictment  charging  the  use  of  mails  to  defraud,  which  alleged  that 
the  plaintiff  sold  stock  of  a  certain  corporation,  'of  which  he  was  not  the 
agent  and  which  stock  he  did  not  Intend  to  deliver,  and  converted  the 
amount  paid  therefor  to  his  own  use,  and  that  the  corporation  had  ceased 
to  do  business,  and  none  of  its  stock  was  for  sale,  was  not  defective  for 
falling  to  allege  that  the  defendant  had  knowledge  that  the  corporation 
had  ceased  to  do  business,  since  the  fraud  was  complete  if  defendant 
agreed  to  sell  the  stock.  Intending  to  convert  the  money  to  his  own  use, 
and  not  to  deliver  the  stock. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  |  72 ;  Dea  Dig. 
«=>48(4).] 

4.  Indictment  and  Information  c=»03— Sufficienct— Form  of  Averment— 

"As  Aforesaid." 

Where  an  indictment  for  using  the  malls  to  defraud  In  the  first  two 
paragraphs  set  out  the  fraudulent  scheme,  and  in  the  third  paragraph 
alleged,  "And  so  the  grand  jurors  do  further  present  as  aforesaid,"  setting 
out  the  particular  means  whereby  an  individual  was  defrauded,  the  word 
•*so"  was  surplusage,  and  the  words  **as  aforesaid"  refer  to  the  manner 
in  which  the  additional  matter  was  presented,  there  being  no  invariable 
rule  which  refers  those  words  to  the  last  or  any  antecedent  word  or  aver- 
ment, and  they  did  not  render  the  Indictment  bad,  as  showing  that  the 
third  paragraph  was  an  argumentative  conclusion  by  the  grand  jurors, 
and  not  a  direct  allegation. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Di^. 
f  185;    Dec.  Dig.  <8=5>63. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
As  Aforesaid.] 

Ow  Indictment  and  Information  ^=»119— Sufficiency— Form  of  Averment— 

SUBPLUSAOE. 

If  those  words  could  not  be  so  construed,  they  were  surplusage,  since 
no  prior  mention  had  been  made  of  the  fact  charged  In  the  third  para- 
graph. 

[Kd.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent.  Dig. 
i§  311-314;   Dec.  Dig.  «&=>119.] 

^=»For  other  cases  leo  lame  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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6.  Post  Office  ^=»48(4)— Indictment— Usb  of  Maiij9  to  Dei^atjd— Descbip- 

TioN  OF  Letteb. 

An  iDdictment  for  the  use  of  malls  to  defraud,  which  specified  the  send- 
er of  the  particular  letter  charged  to  have  been  received  In  furtherance  of 
the  fraudulent  scheme,  the  place  of  mailing,  the  contents,  the  amount  of 
the  poert  office  order  contained  therein,  the  addressee  and  his  post  ofllce 
address,  the  payee  of  the  money  order,  and  the  date  on  which  he  took  it 
from  the  post  office,  sufficiently  described  the  letter ;  a  post  office  money 
order  being  so  well  known  as  not  to  require  a  more  particular  description. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  |  72;  Dec.  Dig: 
<S=»48(4).] 

7.  Post  Office  ^=»48(8) — ^Vabiance— Use  of  Mails  to  Defraud— •liETm." 

There  is  no  variance  between  an  indictment  under  Penal  Code,  §  215, 
for  using  the  mails  to  defraud,  which  charged  that  defendant  took  a 
"letter"  from  the  post  office,  and  proof  that  he  took  an  envelope  whicb 
contained  only  a  post  office  money  order,  since  "letter,"  as  used  in  that 
statute,  is  a  comprehensive  term,  and  includes  such  a  communication. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent  Dig.  §  78;  Dec.  Dig. 
<8=>48(8). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Letter.] 

8.  Post  Office  ^=»49 — Offenses— Evidence— Taking  fbou  Post  Office. 

In  a  prosecution  for  taking  from  the  post  office  a  letter  in  furtherance 
of  a  scheme  to  defraud,  contrary  to  Penal  Code,  {  215,  evidence  that  an 
envelope  containing  a  post  office  money  order  duly  stamped  and  addressed 
to  defendant  was  deposited  in  a  post  office  and  forwarded  in  the  malls, 
and  that  on  the  following  day  the  same  money  order  was  presented  by 
defendant  at  the  post  office  to  whirfi  the  letter  had  been  addressed  and 
payment  therefor  receipted  by  him,  is  sufficient  to  show  that  he  took  tiie 
letter  from  the  post  office. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  {{  84-86;  Dec 
Dig.  <S=»49.] 

9.  Cbiminai.  Law  ^=»730(3)— Misconduct  of  Pbosecutob— Evidence  by  Di- 

FENDANl^-ClJBB  BY  COUBT. 

Where  the  prosecuting  attorney,  in  a  prosecution  for  using  the  malls 
with  intent  to  defraud,  offered  in  evidence  all  of  defendant's  letters  to 
his  agent  prior  to  the  termination  of  the  agency,  whereupon  the  defend- 
ant asked  that  the  subsequent  letters  be  introduced  also,  the  remark  of 
the  prosecuting  attorney  that  he  would  do  so  if  the  defense  would  produce 
the  letters  the  prosecution  had  asked  them  for  was  not  erroneous,  as  see- 
ing to  compel  the  defendant  to  produce  as  evidence  against  himsdf  tbe 
letter  charged  to  have  been  received  in  furtherance  of  the  sdieme  to  de- 
fraud, where  the  couit,  on  defendant's  exception  to  the  remark,  negatired 
such  inference. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  1693;  Dec 
Dig.  «&=»730(3).l 

10.  Post  Office  ^s>49^-OnENBE&— Evidence— Use  of  Mails  to  Deebaxjih- Ih- 

TENT. 

In  a  prosecution  for  the  use  of  the  mails  in  furtherance  of  a  frandnlent 
scheme  to  contract  to  sell  corporate  stock  with  intent  to  convert  the  pro- 
ceeds and  not  to  deliver  the  stock,  evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  defendant  did  not  intend  to  purchase  the  stock  in  the 
market  and  deliver,  and  did  not  by  mistake  offer  that  stock  &»*  sale,  in- 
stead of  stock  which  he  or  his  wife  then  owned. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  C^t  Dig.  U  84-S6;  Dec. 
Dig.  «&=»49.] 

U.  Criminal  Law  ^=91169(1) — ^Harmless  Ebbob— Admission  of  Evidence. 
Where  defendant  was  charged  with  using  the  mails  in  furtherance  of 
a  fraudulent  scheme  to  sell  stock  of  a  mining  corporation  which  had  ceased 
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to  do  business,  and  there  was  proof  that  the  defendant  had  represented 
that  there  was  such  a  corporation,  the  admission  of  parol  evidence  to 
establish  the  existence  of  that  corporation  was  not  pieJudidaL 

lEd.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  3137;  Dec 
Dig.  ^=>1169(1).] 

12.  CRiMiNAii  Law  ^=:»670— Ebbob— Pbesentino  Questions  Below— Offek  of 
Evidence. 

Error  cannot  be  predicated  on  the  refusal  of  the  court  to  admit  evi- 
dence in  a  prosecution  for » using  the  mails  in  fyrtherance  of  a  fraudulent 
scheme  to  sell  stock  not  owned  by  defendant  and  to  convert  the  proceeds, 
because  in  response  to  a  question  by  defendant's  counsel  whether  the  court 
would  permit  defendant's  brother-in-law  to  testify  to  conversations  with 
defendant  relative  to  a  sale  of  stock  by  him,  or  his  intention  in  that  re- 
spect, the  court  replied  that  he  would  not,  since  the  proposition  submitted 
to  the  court  was  too  indefinite. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  757,  1593- 
1596;   Dea  Dig.  «=>670.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

P.  H.  Finnegan  was  convicted  of  using  the  mails  to  defraud,  and 
he  brings  error.    Affirmed. 

W.  Knox  Ha)mes  and  Michael  Feinberg,  both  of  Chicago,  111.,  for 
plaintiff  in  error. 

Myron  H.  Walker,  U.  S.  Atty.,  and  H.  Dale  Souter,  Asst  U.  S. 
Atty.,  both  of  Grand  Rapids,  Midi. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and  SA- 
TER,  District  Judge. 

SATER,  District  Judge.  Finnegan,  the  defendant  below,  was  in- 
dicted, convicted  and  sentenced  under  section  215  of  the  Penal  Code, 
for  using  the  mails  to  defraud.  He  prosecutes  error  to  obtain  a  re- 
versal of  the  judgment  against  him. 

The  first  paragraph  of  the  first  count,  the  only  one  on  which  he  was 
convicted,  charges  that,  on  or  about  January  31,  1911,  at  Caliunet, 
Mich.,  he  devised  the  following  scheme  to  defraud  "divers  other  per- 
sons": He  and  his  agents  personally  and  through  the  mails  and  by 
printed  circulars  and  other  advertising  matter  would  falsely  and  fraud- 
ulently represent  to  "such  persons"  in  various  localities  in  Michigan, 
Wisconsin  and  Minnesota  that  he  was  the  agent  of  the  Kelvin-Arizona 
Copper  Company,  the  owner  of  a  rich  and  valuable  copper  mine  near 
Kelvin,  Ariz.,  duly  authorized  to  sell  and  deliver  its  stock,  and  that  he 
and  his  agents  would  solicit  orders  for  the  stock  "among  ignorant  per- 
sons, especially  Austrians  not  familiar  with  business,"  would  receive 
and  accept  orders  from  "such  persons"  for  stock,  enter  into  written 
contracts  with  "such  persons"  for  its  purchase  and  for  the  delivery 
of  certificates  therefor  in  six  months  fjom  the  date  of  such  contracts, 
would  secure  from  "such  persons"  the  money  in  payment  for  the  same, 
and  would  solicit  and  induce  "such  persons"  to  open  correspondence 
with  him  at  Calumet  and  forward  to  him  there  through  the  mails 
money  orders  for  the  purchase  of  such  stock  and  remittances  for  the 
same,  merely  intending  to  get  possession  of  the  moneys  to  be  sent  to 
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him  and  to  convert  the  same  to  his  own  use,  without  giving  anything 
of  value  therefor,  and  without  delivering  to  "such  persons"  any  cer- 
tificates of  stock  of  such  company  or  of  any  other  mining  corpOTation, 
and  thereby  to  defraud  the  "said  persons"  who  should  send  and  pay 
money  to  him.  The  second  paragraph  of  the  count  alleges  that  the 
Kelvin-Arizona  Copper  Company  was  not  engaged  in  business  in 
1910,  having  practically  withdrawn  therefrom  in  1907,  and  had  no 
stock  for  sale ;  that  Finnegan  was  not  its  agent,  was  without  power 
or  authority  to  sell  or  deliver  its  stock,  and  did  not  intend  to  deliver 
certificates  for  the  same,  but  intended  to  convert  and  did  convert  to 
his  own  use  "the  moneys  received  from  persons  with  whom  he  made 
contracts"  and  intended  to  defraud  and  did  defraud  "said  persons" 
out  of  the  same  by  means  of  his  scheme.  The  third  paragraph  al- 
leges, "And  so  the  grand  jurors  do  further  present  as  aforesaid"  that 
on  or  about  the  date  named  the  defendant,  in  the  execution  of  his 
scheme  to  defraud,  took  from  the  post  ofiice  at  Calumet  a  certain  let- 
ter addressed  to  him  at  that  place,  sent  by  mail  from  Rumely,  Mich., 
by  Jacob  Pesek,  which  letter  contained  a  post  ofiice  money  order  for 
the  sum  of  $7  payable  to  the  defendant  at  Calumet,  "contrary  to  the 
form  of  the  statute,"  etc. 

[1]  The  several  grounds  on  which  the  count  was  assailed  by  de- 
murrer are  pressed  on  the  court  with  great  earnestness.  It  is  not 
defective,  as  claimed,  in  averring  a  scheme  to  defraud  "divers  other 
persons,"  without  naming  or  describing  the  persons  whom  it  was  in- 
tended to  defraud,  or  giving  a  lawfiJ  reason  for  not  so  doing,  or 
stating  that  the  names  of  such  divers  other  persons  are  to  the  grand 
jurors  unknown.  The  indictment  diflfers  from  that  considered  in 
Larkin  v.  United  States,  107  Fed.  697,  46  C.  C.  A.  588  (C.  C.  A.  7th 
Cir.),  on  which  case  the  defendant  mainly  relies.  In  that  case  the 
scheme  alleged  in  the  indictment  was  to  defraud  "divers  other  per- 
sons" by  inducing  "those  persons  severally"  to  send  to  the  accused 
divers  valuable  articles  to  defraud  "the  several  persons"  who  should 
send  the  same,  which  scheme  and  artifice  he  intended  to  eflfect  by  open- 
ing correspondence  and  communication  with  "the  several  persons"  so 
intended  to  be  defrauded  and  by  inciting  "those  persons"  to  open  com- 
munication with  him.    The  court  rightfully  said : 

•These  expressions  clearly  import  an  intention  to  defraud  differwit  indirid- 
uals,  with  whom  it  was  intended  to  open  correspondence,  and  who,  there- 
fore, by  the  settled  rule  of  pleading,  should  have  been  described  by  name 
in  the  indictment,  or  a  good  and  true  reason  given  for  the  omission." 

[2]  In  the  instant  case,  the  names  of  the  parties  to  be  injured  were 
not  known  to  the  defendant  when  his  scheme  was  originated  and  were 
not  capable  of  definite  ascertainment  by  the  pleader.  The  purpose 
was  to  defraud  a  class — "ignorant  persons  and  especially  those  of  Aus- 
trian nationality,  not  familiar  with  business,"  who  mi^t  be  found  in 
anv  of  the  three  states  named.  The  case  therefore  falls  under  the 
rule  stated  in  the  Larkin  Case  that,  where  the  charge  is  a  scheme  to 
defraud  a  class,  not  resolvable  into  individuals,  it  is  evident  that  the 
persons  intended  to  be  injured  were  not  known  and  no  necessity  there- 
fore existed  for  an  averment  to  that  effect    A  pleading  is  not  faulty 
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whose  form  of  allegation  is  unavoidable.  The  highest  degree  of  cer- 
tainty is  not  required,  certainty  to  a  common  intent  being  sufficient,  and 
no  rule  ought  to  prevail  which  would  only  serve  to  shield  the  guilty, 
instead  of  protecting  the  innocent.  Bishop,  New  Crim.  Proc.,  §§  493, 
497;  Stoughton  v.  State,  2  Ohio  St.  562,  564. 

[3]  We  are  further  of  the  opinion  that  there  is  no  merit  in  the  in- 
sistence that  the  count  did  not  charge  the  defendant  with  knowledge 
that  the  Kelvin-Arizona  Copper  Company  practically  ceased  to  do 
business  in  1907  and  was  doing  none  at  all  in  1910.  The  second  para- 
graph of  the  count  is  in  part  a  repetition  of  what  is  elsewhere  well 
pleaded  and  the  residue  is  superfluous.  Its  entire  omission  would  not 
weaken  the  government's  position.  If,  as  charged,  the  defendant  in- 
tended to  get  possession  of  the  moneys  paid  to  him  and  convert  them 
to  his  own  use  without  giving  anything  of  value  in  return,  it  is  alto- 
gether imnecessary  to  aver  that  the  company  had  gone  out  of  business 
practically  or  entirely  and  that  he  had  knowledge  of  that  fact.  If 
such  purpose  existed,  the  criminality  of  the  scheme  was  present,  wheth- 
er he  was  the  agent  of  the  ccwnpany  or  not,  and  regardless  of  whether 
it  was  in  or  out  of  business,  or  had  or  had  not  stock  for  sale  and  de- 
livery. 

[4,  6]  The  contention  that  the  third  paragraph  of  the  indictment, 
by  reason  of  the  presence  of  the  words  "so'*  and  "as  aforesaid"  oc- 
curring in  the  expression,  "And  so  the  grand  jurors  do  further  present 
as  aforesaid,"  is  a  mere  recital  and  an  argumentative  conclusion  that, 
from  the  preceding  averments,  the  defendant  is  guilty  of  the  crime 
named  in  the  recital,  and  is  not  an  affirmative  averment  of  the  use  of 
the  post  office  establishment — a  constituent  element  of  the  offense — and 
that  therefore  the  count  is  void  and  does  not  support  the  jurisdic- 
tion of  the  court,  is  not  sound.  The  presence  of  those  words  in  the 
count  does  not  vitiate  it.  "As  aforesaid"  is  an  adverbial  referential 
expression,  meaning  "in  the  manner  aforesaid,"  "in  like  manner," 
and  indicates  the  manner  in  which  the  grand  jury  further  presents  an 
additional  element  of  the  offense.  Stroud's  Jud.  Diet.  vol.  1,  p.  52. 
If  the  alleged  vitiating  words  "as  aforesaid"  be  retained  and  be  not 
treated  as  surplusage,  and  their  equivalent  be  used  and  the  clearly 
superfluous  word  "so"  be  rejected,  the  opening  statement  of  the  third 
paragraph  becomes  reasonably  clear,  and  the  same  as  if  it  averred 
that  the  grand  jurors  do  further  present,  in  the  aforesaid  manner,  or 
in  the  same  manner  as  they  have  heretofore  presented  given  facts, 
certain  other  facts,  naming  them.  Following  such  opening  state- 
ment are  allegations  of  fact  not  previously  made,  the  affirmative  char- 
acter of  which  allegations  and  the  context  must  be  considered.  There 
is  no  invariable  rule  which  refers  the  words  "aforesaid"  or  "as  afore- 
said" to  the  last  or  any  antecedent  word  or  averment,  if  so  to  apply 
Acm  would  be  at  variance  with  the  context  (Anderson's  Law  Diet. 
913;  Healy  v.  Healy,  9  Irish  Rep.  Eq.  418  [1875]),  and  they  may 
be  wholly  rejected  as  surplusage  (Campbell  v.  Bouskell,  22  Beav.  325 ; 
Commonwealth  v.  CHeam,  132  Mass.  553,  555).  In  the  Campbell 
Case,  the  word  "aforesaid,"  occurring  in  the  expression  "aforesaid 
nephews  and  nieces,"  none  having  been  previously  named,  was  re- 


Digitized  by  VjOOQIC 


452  145  O.  C.  A.  REPORTS 

jected.  So  in  the  present  instance,  no  prior  mention  having  been  made 
of  the  facts  charged  in  the  third  paragraph,  the  words  "as  aforesaid" 
should  be  rejected  as  surplusage,  and  thus  we  prefer  to  dispose  of  the 
objection  to  the  count  based  on  their  use.  Without  them  the  para- 
graph distinctly  charges  an  essential  element  of  the  offense.  Right- 
fully interpreted,  it  thus  charges  with  them  present. 

[6]  Nor  is  the  count  defective  for  want  of  a  sufficiently  particular 
description  of  the  letter  taken  by  the  defendant  from  the  Calumet  post 
office.  It  specifies  the  sender,  the  place  of  mailing,  the  contents,  the 
amount  of  the  post  office  money  order,  the  addressee  and  his  post 
office  address,  the  payee,  and  the  date  on  which  he  took  the  letter  from 
the  post  office.  So  well  known,  even  among  the  laity,  are  such  money 
orders,  that  a  more  detailed  description  of  the  money  order  in  ques- 
tion would  have  been  superfluous.  The  count  adequately  apprised 
the  defendant  of  the  nature  and  cause  of  his  accusation  and  sufficiently 
conforms  to  the  rules  of  criminal  pleading  to  withstand  successfully 
the  assaults  made  upon  it. 

[7]  It  is  urged  that  proof  that  the  defendant  received  an  envelope 
sent  through  the  mails,  as  charged,  containing  the  money  order  in  ques- 
tion is  not  proof  that  he  took  a  letter  from  the  mail ;  that  is  to  say,  that 
an  envelope  containing  a  money  order  only  is  not  a  letter.  The  court 
charged  to  the  contrary.  Section  215  was  designed  for  the  instruc- 
tion and  protection  of  the  common  people.  The  word  "letter"  occur- 
ring in  the  statute  is  a  comprehensive  term.  An  envelope  properly 
stamped  and  directed,  containing  a  money  order  only,  payable  to  the 
addressee,  is,  according  to  the  popular  understanding  and  in  law  a 
letter.  It  may  be  written  or  printed,  or  partly  written  and  partly 
printed,  as  is  usually  the  case  with  money  orders.  The  post  office 
money  order  was  quite  as  miKh  an  epistolary  communication,  and 
quite  as  well  understood  by  the  defendant  as  it  would  have  been,  had 
the  sender  specifically  written  that  a  post  office  money  order  was  in- 
closed. There  was  no  variance  in  the  proof,  as  claimed,  or  error  in  the 
charge  of  the  court  in  the  respect  mentioned. 

[8]  The  evidence  shows  that  on  January  30,  1911,  Jacob  Pesek 
bought  at  Rumely  a  money  order  for  $7,  payable  to  the  defendant  at 
Calumet.  He  inclosed  it  in  a  stamped  envelope,  which  had  previously 
been  furnished  by  and  was  addressed  to  the  defendant,  and  returned 
it  in  that  condition  to  the  postmaster,  who  put  it  in  the  mail  box.  The 
mail  from  such  box  was  subsequently  taken  up  and  sent  on  its  course. 
On  the  day  following  that  same  money  order  was  presented  at  the 
post  office  at  Calumet  by  the  defendant,  at  which  time  he  receipted 
for  its  payment  and  received  the  money  on  it.  Pesek  had  bought  of 
the  defendant  on  September  30,  1910,  100  shares  of  stock  of  the  Kel- 
vin-Arizona Copper  Company  (par  value  $1  per  share)  for  $35,  of 
which  $7  were  paid  in  cash,  and  the  residue  was  to  be  paid  in  four 
equal  monthly  installments  of  $7  each.  A  certificate  for  the  stock  pur- 
chased was  to  be  delivered  by  the  terms  of  the  contract  within  six 
months  from  its  date,  or  as  soon  thereafter  as  payment  in  full  was 
made.  Pesek  had  been  instructed  to  transmit  money  for  the  unpaid 
installments  as  they  matured,  by  money  order,  registered  letter,  or 
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express  money  order,  to  the  defendant  at  Calumet  He  never  had 
any  transaction  with  the  defendant,  other  than  the  purchase  of  the 
stock.  In  view  of  the  foregoing  facts  the  asserted  variance  in  the 
proof  as  to  the  receipt  by  the  defendant  of  the  letter  named  in  the  in- 
dictment does  not  exist.  His  possession  of  the  money  order  and  his 
reaUzing  and  receipting  for  its  full  value  support  the  conclusion  that 
he  took  from  the  post  office  at  Calumet  the  letter  which  was  mailed 
at  Rumely  and  transmitted  through  the  mails  to  the  former  place. 

[9]  The  defendant  in  September,  1910,  employed  Louis  Lustick  as 
his  agent  to  assist  him  in  the  sale  of  stock.  The  relation  of  principal 
and  agent  was  maintained  until  about  April  1,  1911,  within  which 
period  of  employment  many  letters  relating  to  the  sale  of  stock  and 
the  business  in  hand  passed  between  them.  The  district  attorney  un- 
dertook to  offer  in  evidence  all  of  the  defendant's  letters  to  Lustick, 
believed  to  be  relevant,  down  to  the  last-named  date,  regarding,  how- 
ever, all  letters  subsequent  to  that  date  as  immaterial.  On  cross-exam- 
ination of  the  post  office  inspector,  it  appeared  that  certain  letters 
written  after  April  2d  had  not  been  produced  or  offered  by  the  govern- 
ment. Defendant's  counsel  thereupon  requested  the  production  of  all 
such  letters,  with  which  request  the  district  attorney  offered  to  com- 
ply, providing  the  defendant's  counsel  would  produce  "the  letters  we 
have  asked  you  for."  Exception  was  taken  to  this  response  on  the 
ground  that  the  district  attorney  had  made  "a  demand  in  the  presence 
of  the  jury  upon  this  defendant  to  produce  evidence,"  an  inference 
which  the  court  promptly  negatived.  The  district  attorney  then  re- 
marked that  he  had  served  notice  upon  his  opposing  counsel  "to  pro- 
duce certain  letters,"  to  which  the  defendant  excepted.  Subsequently 
the  defendant's  counsel  again  asked  that  the  government's  counsel  pro- 
duce all  letters  in  his  possession  written  after  April  2d.  They  were 
then  produced,  and  all  letters  subsequent  to  that  date  that  passed  be- 
tween the  defendant  and  Lustick  were  submitted  by  the  defendant  to 
the  jury.  The  defendant,  who  did  not  take  the  witness  stand,  charges 
that  reversible  error  exists,  in  that  the  jury  might  have  reasonably  in- 
ferred that  the  letter  or  letters  mentioned  in  the  discussion  were  taken 
by  him  from  the  post  office  and  were  in  his  possession,  and  that  a  de- 
mand was  made  on  him  in  the  presence  of  the  jury  to  produce  evi- 
dence to  be  used  against  himself.  This  contention  cannot  be  sustained. 
The  subsequent  admission  of  all  these  letters  at  the  defendant's  in- 
stance devitalizes  his  exception,  if  it  ever  possessed  merit.  The  trial 
judge  understood,  and  we  think  made  it  clear  to  the  jury,  and  the 
record  shows,  that  the  letters  mentioned  did  not  include  the  one  named 
in  the  indictment,  or  any  of  an  incriminatory  character,  and  were  only 
those  written  after  Lustick's  employment  had  fully  terminated,  and 
after  the  alleged  offense  charged  in  the  indictment  had  been  fully  con- 
summated. The  defendant's  position  is  no  better  than  that  of  the 
respective  defendants  in  Foster  v.  United  States,  178  Fed.  165,  173, 
101  C.  C.  A.  485,  and  Bettman  v.  United  States,  224  Fed.  819,  823,  140 
C.  C.  A.  265,  both  of  which  cases  were  decided  by  this  court. 

[10]  Notwithstanding  the  defendant's  assertions  to  the  contrary,  we 
are  not  prepared  to  say  that  the  government  failed  to  prove  its  case. 
He  employed  Lustick,  an  Austrian  who  could  speak  and  write  English, 
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to  assist  in  effecting  sales  to  his  fellow  countrymen.  Together  they 
visited  camps  and  localities  in  the  states  named  in  the  count  where 
Austrians  were  assembled,  many  of  whom  could  use  no  language  other 
than  that  of  their  native  country.  At  other  times  Lustick  was  sent 
alone  to  such  places  to  make  sales.  No  particular  individuals  were  in 
contemplation,  but  Austrians  as  a  class  were  sought  out  and  solicited. 
Evidence  was  given  to  them  as  to  the  ownership  of  the  mine  by  the 
company,  the  company's  freedom  from  debt,  the  great  quantity  and 
richness  of  its  ore  (a  sample  being  displayed  for  that  purpose),  the  mine 
developments  in  progress,  the  limited  number  of  shares  for  sale,  the 
quite  positive  representation  that  the  shares  which  he  sold  at  first  at 
35  cents  and  later  at  a  higher  price  would  in  a  short  time  sell  for  $1 
and  would  even  be  worth  $2  each,  and  the  delivery  of  stock  to  pur- 
chasers about  May  1,  1911.  Purchasers  were  invited  to  conmiunicate 
with  him  by  mail,  and  were  furnished  for  that  purpose  with  envelopes 
having  his  name  printed  thereon.  On  different  occasions  at  different 
places  affirmatively  by  word  of  mouth,  and  in  other  instances  by  nec- 
essary implication  arising  from  circulars  distributed  by  mail  and  other- 
wise, he  represented,  when  effecting  or  attempting  to  effect  sales,  that 
he  was  selling  stock  for  the  Kelvin-Arizona  Copper  Company,  or  in 
other  fitting  language  held  himself  out  as  its  agent  for  such  purpose. 
The  applications  for  stock  in  evidence  signed  by  purchasers  redte  the 
purchase  of  stock  of  that  company.  No  instance  is  cited,  and  we  find 
none,  in  which  he  stated  that  he  was  selling  stock  for  himself.  The 
applications  which  purchasers  signed  recite,  it  is  true,  that  they  pur- 
chased stock  from  defendant,  and  on  his  letter  heads  beneath  his  name 
were  the  words  "Stocks,  Bonds  and  Securities,"  but  these  things  were 
not  necessarily  inconsistent  with  his  declared  existence  of  an  agency 
and  the  jury  were  at  liberty  so  to  find.  His  sales  of  stock  were  in  small 
blocks  and  aggregated  about  20,000  shares.  He  was  never  agent  for 
and  never  owned  any  stock  of  the  Kelvin-Arizona  Copper  Company 
and  could  not  sell  any  of  its  stock  for  himself,  for  the  reason  that  it 
was  never  sold  on  the  market  and  was  owned  exclusively  by  the  few 
persons  who  in  or  about  Los  Angeles,  Cal.,  promoted  the  company. 
It  practically  ceased  to  do  business  in  1907  and  was  doing  none  what- 
ever in  1910.  He  never  delivered  or  attempted  to  deliver  even  so 
much  as  a  single  share  to  any  one  of  his  purchasers. 

In  so  far  as  the  record  indicates,  he  owned  but  41  shares  of  minii^ 
stock,  and  that  was  in  the  Sultana-Arizona  Copper  Company  and  of 
the  face  value  of  $5  per  share.  He  exhibited  his  certificate  for  these 
shares  sometimes,  at  least,  in  his  efforts  to  obtain  purchasers.  His 
wife  owned  about  2,366  shares  in  the  same  company.  He  had  been 
agent  for  that  company,  but  on  April  28,  1910,  it  went  out  of  business 
and  its  property  was  taken  over  by  the  newly  organized  Arizona-Sul- 
tana Copper  Company,  notice  of  which  reorganization  and  of  the 
change  of  corporate  name  was  given  to  every  stockholder  of  the  old 
company  at  that  time.  The  new  company  gave  5  shares  of  its  stock, 
of  the  face  value  of  $1  each,  for  each  of  the  shares  of  its  predecessor 
company  (excepting  about  9,000  shares  held  in  small  lots  which  were 
not  turned  in  for  exchange),  withdrew  from  the  market  the  stock  so 
given  in  exchange,  and  escrowed  it  until  May,  1911,  and,  on  account 
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of  extensions  to  November,  1911,  May,  1912,  and  November,  1912, 
did  not  release  its  stock,  until  the  last-named  date.  The  defendant 
knew  of  the  exchange  of  stocks  and  of  the  escrowing  of  that  of  the 
new  company.  It  is  not  shown  what  he  did  with  the  money  he  re- 
ceived from  sales,  or  that  he  purchased,  or  took  any  steps  towards  pur- 
chasing for  delivery,  any  of  the  stock  of  the  new  company,  or  any 
stock  of  its  predecessor  for  the  purf>ose  of  exchanging  it  and  of  de- 
livering the  stock  received  in  exchange,  or  that  he  exercised  any  do- 
minion over  the  stock  held  by  his  wife,  or  attempted  or  intended  to 
utilize  it  in  making  stock  deliveries.  The  stock  held  by  him  and  his 
wife  was  other  than  that  of  the  Kelvin-Arizona  Copper  Company  and 
was  in  the  aggregate  much  less  than  the  quantity  he  sold.  The  greater 
part,  perhaps  all,  of  his  wife's  stock  later  passed  into  the  possession 
of  others,  subsequent  to  the  reorganization  of  April  28,  1910,  and  of 
the  notice  given  of  the  same.  He  was  in  possession  of  blank  applica- 
tions for  the  purchase  of  stock  of  the  Kelvin-Arizona  Company,  as 
early  as  June,  1910.  The  use  of  such  blanks  in  making  sales  con- 
tinued down  to  March  18,  1911. 

But  there  is  also  evidence  to  show  that  at  some  time  within  the 
period  of  Lustick's  employment — it  may  have  been  December,  1910 — 
the  defendant  caused  blank  applications  to  be  printed  and  subsequently 
used  them  in  part  for  the  sale  of  the  stock  of  the  newly  organized  com- 
pany. He  was  not,  however,  at  any  time  its  agent.  He  also  exhib- 
ited in  soliciting  subscriptions  a  plat  of  the  Sultana-Arizona  Copper 
Company,  the  representation  being  made  that  the  property  shown  on 
it  was  that  of  the  Kelvin-Arizona  Company,  that  the  name  shown  on 
it  was  that  of  the  old  company,  and  that  the  name  of  the  mine  whose 
stock  he  was  selling  was  Kelvin-Sultana.  He  also  gave  out  letters 
containing  somewhat  glowing  accounts  of  the  last-named  mine,  its  rich 
deposits  of  ore,  its  progressing  developments,  and  its  excellent  pros- 
pects of  great  profits  to  those  who  invested  in  its  stock.  The  Diamond 
Joe  shaft,  a  cut  of  which  was  exhibited,  was  represented  to  be  on  the 
property  of  all  of  the  three  companies. 

A  more  extended  resume  of  the  evidence  would  unduly  prolong  this 
opinion.  Enough  has  been  shown  to  indicate  its  trend  and  some  of 
the  problems  with  which  the  jury  had  to  wrestle.  It  was  claimed  for 
the  defendant  below,  as  here,  that  he  intended  no  wrongdoing,  that  he 
was  confused  as  to  the  names  of  the  companies,  that  the  use  of  the 
name  of  the  Kelvin-Arizona  Copper  Company  was  merely  an  error 
which  he  attempted  to  correct,  and  that  it  was  his  purpose  at  that  time 
to  deliver  the  stock  which  he  in  fact  intended  to  sell,  but  improperly 
designated.  On  the  other  hand,  the  government  has  at  all  times  claim- 
ed that  he  was  not  a  novice  in  the  handling  of  stocks,  that  the  use  of 
the  name  of  the  newly  organized  company  and  that  of  its  predecessor 
was  an  afterthought,  designed  to  impair  the  force,  and  afford  escape 
from  the  consequences,  of  his  wrongful  use  of  the  name  of  the  Kelvin- 
Arizona  Copper  Company,  and  that  if  he  intended  to  correct  a  mistake 
he  would  have  wholly  abandoned  the  use  of  the  blanks  he  first  employed 
and  notified  his  purchasers  of  his  original  error.  The  jury  adopted  the 
government's  theory.  It  must  have  considered  that  he  sold,  and,  with 
knowledge  of  the  correct  names  of  all  of  the  companies  mentioned. 
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continued  to  sell,  the  stock  of  a  company  which  he  never  represented, 
of  which  stock  he  never  owned  and  never  could  acquire  a  single  share. 
There  was  presented  also  the  improbability  of  his  taking  orders  and 
receiving  payment  for  stock  at  a  price  much  less  than  he  woirid  be 
required  to  pay  for  shares  to  meet  his  contract,  if  his  representations 
as  to  the  future  value  were  true  or  believed  to  be  true,  and  if  he  in- 
tended to  substitute  or  furnish  for  the  stock  he  sold  that  of  another 
company — a  thing  which  he  could  not  do  without  the  consent  of  the 
purdiasers.  Considering  the  evidence  as  a  whole  and  the  presentation 
of  the  case  to  the  jury  in  the  charge  of  the  court,  in  which  we  find 
no  hurtful  error,  if  there  be  any  at  all,  we  are  not  prepared  to  say  that 
the  scheme  to  defraud  was  not  proved  as  alleged  or  that  the  jury  ob- 
tained the  wrong  result. 

[11]  We  do  not  regard  the  introduction  of  parol  evidence  as  to  the 
corporate  existence  of  the  Kelvin- Arizona  Copper  Company  as  preju- 
dicial error.  Such  existence  was  not  in  issue.  The  allegaticwi  is  and 
the  proof  shows  that  the  defendant  represented  that  there  was  such  a 
corporation.  The  evidence  of  a  competent  and  informed  witness  dis- 
closes that  there  was  a  concern  of  that  name  which  undertook  to  de- 
velop mining  property  at  Kelvin,  Ariz.,  and  that  its  enterprise  failed. 
Whether  that  concern  was  a  corporation  real  or  de  facto,  or  some 
other  sort  of  entity,  is  immaterial. 

[12]  Error  is  assigned  to  the  exclusion  of  evidence,  especially  that 
of  the  witness  Walsh,  a  brother  of  the  defendant's  wife,  which  it  is 
claimed  was  offered  to  show  the  absence  of  a  wrongful  intent.  There 
is  no  evidence  in  the  record  to  warrant  the  claim  that  the  defendant 
attempted  to  buy  stock  or  borrow  money  for  that  purpose  to  fulfill  his 
obligations  to  his  purchasers.  His  wife  bought  her  stock  with  money 
which  she  had  borrowed,  and  repaid  it.  It  does  not  appear  that  either 
she  or  her  husband  ever  contemplated  the  delivery  of  any  part  of  it 
to  any  of  the  defendant's  purchasers.  In  answer  to  the  query  of  his 
counsel,  Would  the  court  permit  the  witness  Walsh  to  testify  to  any 
conversations  between  himself  and  the  defendant  during  the  winter  of 
1910,  and  the  years  1911  and  1912,  as  to  any  sale  of  stock  made  by 
him  or  his  intention  "in  that  respect?"  the  court  answered  in  the  n^- 
ative.  If  the  error  alleged  exists,  it  is  within  that  narrow  compass. 
The  proposition  submitted  to  the  court  was  so  indefinite  and  so  wanting 
in  particularity  that  error  may  not  be  predicated  upon  it. 

The  many  other  assignments  of  error  have  been  considered,  but  a 
review  of  them  is  deemed  unnecessary.  The  judgment  of  the  District 
Court  is  affirmed. 
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(231  Fted.  571) 

Bx  parte  EQUITABLE  TRUST  CO.  OF  NEW  YORK.  EQUITABLE  TRUST 
CO.  or  NEW  YORK  v.  WESTERN  PAC.  RY.  CO.  et  al.  (CENTRAL 
TRUST  CO.  OF  NEW  YORK,  Intervener).  In  re  EQUITABLE  TRUST 
CO.  OF  NEW  YORK. 

((Dircnlt  Court  of  Appeals,  Ninth  l^rciilt    March  29,  1916.) 
Nos.  2755-2757. 

1.  Railboads  ^=»192 — ^Mobtoaoes — Foreclosubb — Timb  fob  Sale. 

The  parties  to  a  suit  to  foreclose  a  railroad  mortgage  were  all  agree- 
able to  a  decree  of  foreclosure,  and  it  was  shown  by  affidavit  that  the 
holders  of  a  large  majority  of  the  bonds  had  deposited  them  pursuant  to 
a  plan  of  reorganization,  under  which  the  reorganization  committee  had 
procured  an  undertaking  of  certain  bankers  to  secure  an  underwriting 
syndicate  agreement  respecting  the  underwriting  of  a  new  bond  issue; 
that  the  undertaking  had  been  performed;  that  under  the  plan  and 
agreement  it  must  be  operative  before  March  15,  1916,  and  would  ex- 
pire July  1,  1916 ;  that  to  make  the  plan  effective  the  properties  must  be 
sold  and  such  steps  taken  as  would  allow  the  benefits  of  the  agreement 
to  be  taken  before  the  last-mentioned  date ;  and  that,  if  the  plans  should 
fail  by  reason  of  delay,  the  parties  to  the  reorganization  agreement  would 
be  liable  in  large  sums  for  undeiwriting  and  expenses,  and  money  for 
necessary  extensions  of  the  railroad  could  be  had  only  on  less  favorable 
terms.  Heldy  that  the  parties  were  entitled  to  have  the  case  proceed 
with  convenient  expedition,  unless  some  matter  arose  calling  for  inquiry 
and  delay. 

[Ed.  Note.—For  other  cases,  see  Railroads,  Cent  Dig.  U  391,  634-642 ; 
Dec.  Dig.  ^=>192.] 

2.  Railboads  ^=s>154 — ^Mobtoagbs — Guabanties — ^LiABrLirr. 

The  P.  Ry.  Co.  executed  a  mortgage  to  a  trustee  to  secure  a  bond  Issue, 
and  contemporaneously  therewith  entered  into  a  contract  with  the  D. 
and  W.  R.  Cos.  and  the  trustee,  whereby  the  D.  and  W.  Cos.  (later  con- 
solidated as  the  D.  Co.)  agreed  to  purchase  notes  of  the  P.  Co.  to  the 
amount  by  which  the  gross  earnings  of  the  P.  Co.  should  be  insufficient 
to  pay  its  operating  expenses,  interest  on  bonds,  etc,  and  to  pay  to  the 
trustee  such  amount  as,  with  the  amounts  appropriated  by  the  P.  Co.  for 
the  payment  of  interest  and  for  sinking  fund  purposes,  would  pay  such 
interest  and  meet  the  required  sinking  fund  payment,  such  payments 
to  the  trustee  to  be  credited  on  the  purchase  price  of  the  notes.  These 
payments  on  account  of  interest  were  to  constitute  a  trust  fund  for  the 
payment  of  interest,  and  it  was  provided  that  failure  of  the  P.  Co.  to 
perform  the  agreement  should  not  excuse  the  other  companies  from 
I)erformance.  It  was  covenanted  that  the  agreement  should  run  with 
the  railways  of  the  several  companies  and  bind  parties  acquiring  such 
railways.  The  mortgage  assigned  all  property  of  the  P.  Co.  to  the 
trustee,  including  its  rights  under  the  contract,  and  provided  for  sale  upon 
default,  either  by  public  auction  or  in  Judicial  proceedings,  of  all  of  the 
mortgaged  property,  except  the  rights  of  the  trustee  and  of  the  holders  of 
the  bonds  to  require  the  D.  and  W.  Cos.  to  make  the  stipulated  payments 
and  to  recover  damages  from  them  in  default  of  such  payments,  and  pro- 
vided that  such  rights  should  survive  to  the  trustee  for  the  benefit  of 
bondholders.  Held,  that  the  agreement  of  the  D.  Co.  to  make  the  speci- 
fied payments  to  the  trustee  and  its  agreement  to  loan  money  to  the  P. 
Co.  on  its  notes  were  separable  covenants,^  and,  while  the  P.  Co.  could  not 
call  on  the  D.  Co.  to  make  payments  unt'il  it  had  applied  its  own  earn- 
ings, the  secured  mortgage  bondholders  could  demand  that  the  D.  Co. 
pay,  no  matter  what  the  P.  Co.  did. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  472,  473 ;  Dec 
Dig.  ^=>154.] 
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8.  Railroads  ^=»167 — ^Moetoaoes — Pbopebtt  Coysbed. 

Where  the  contract  gave  the  P.  Co.  certain  traffic  rights  over  the 
roads  of  the  D.  and  W.  Cos.,  such  traffic  rights  were  covered  by  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  ||  519-633 ;  Dec 
Dig.  «&=»167.1 

4.  Railroads    ^=»179 — Mortgages — Guaranty — Parties   Entitled   to   En- 

force. 

The  rights  vested  In  the  trustee  with  respect  to  the  enforcement  <rf  the 
suretyship  of  the  D.  Co.  were  reserved  to  the  trustee,  and  It  was  the 
party  In  interest  and  authorized  to  bring  suit  to  enforce  the  ri^ts  ac- 
cruing to  it  as  beneficiary. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  K  601-604 ;  Dee 
Dig.  <e=»179.] 

5.  Railroads  ^s»190 — Mortgages — Foreclosure — Determination  of  Ques- 

tions Affecting  Other  Parties. 

Whether  or  not  the  collateral  agreement  created  an  equitable  lien  or 
charge  in  the  nature  of  a  lien  on  the  property  of  the  D.  Co.  could  not  be 
adjudicated  in  a  suit  to  foreclose  the  mortgage,  without  affording  the  D. 
Co.  full  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {  023 ;  Dec  Dig; 
«=>190.] 

6.  Railroads  ^=:»154 — Mortgages — Guaranties — Rights  of  Bondholders. 

The  trustee  was  not  a  mere  custodian  of  the  payments  required  to  be 
made  by  the  D.  Co.  for  the  P.  Co.,  nor  were  such  moneys,  when  paid 
over  to  it,  assets  of  the  P.  Co.  in  the  same  sense  that  its  own  eamlnga 
were ;  but  the  trustee  was  the  covenantee  of  a  trust  fund  for  the  benefit  of 
the  bondholders  and  was  required  to  apply  such  moneys  for  their  benefit 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {f  472,  473;  Dec 
Dig.  <e=»154.] 

7.  Railroads  ^=»167 — Mortgages — ^Property  Covered. 

While  the  P.  Co.  by  the  mortgage  pledged  all  Its  assignable  rights 
under  the  contract,  the  rights  of  the  trustee  under  the  contract  were 
distinct  from  those  of  the  P.  Co.,  and  were  not  Included  within  the  moTt- 
gage,  and  could  not  be  sold  under  foreclosure,  but  remained  In  and  surviv- 
ed to  the  trustee  for  the  benefit  of  the  bondholders. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §{  51&-533;  Dec 
Dig.  <e=»107.] 

S.  Railroads  e=>209 — Mortgages — Receivers — ^PAopertt  in  Custody  or  Re- 
ceiver. ' 

Where,  in  a  suit  to  foreclose  the  mortgage,  the  court  was  not  asked  to 
give  relief  against  the  D.  Co.,  nor  to  appoint  receivers,  except  to  protect 
and  preserve  the  property  subject  to  the  mortgage  lien,  which  did  DOt 
Include  the  right  of  the  trustee  to  enforce  rights  against  the  D.  Co.,  the 
receivers  had  a  right  to  the  custody  of  only  such  property  as  was  the 
subject-matter  of  litigation  described  in  the  amended  complaint 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |§  692-695;  Dec 
Dig.  «&=»209.] 

9.  Courts   <g=»475(10) — Jurisdiction — Scope   of  Prior   Proceeding — ^Mort- 

gage Foreclosure — Enjoining  Other  Suits. 

Where  the  court  in  the  Yoreclosure  suit  was  not  asked  to  give  relief 
against  the  D.  Co.,  nor  to  appoint  receivers,  except  to  protect  and  preserve 
the  property  subject  to  the  mortgage  lien,  and  the  D.  Co.  was  not  within 
the  jurisdiction  of  that  court,  and  such  court  had  no  possession  of  any 
property  except  that  covered  by  the  mortgage,  it  could  not  prevent  the 
trustee  from  bringing  an  action  In  personam  against  the  P.  Co.  and  the 

«=s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  DlgoBts  it  Indexes 
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D.  Co.  In  another  Jurisdiction,  to  obtain  a  (xmstructlon  of  tbe  collateral 
agreement  and  its  enforcement  against  the  D.  Co. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  1250-1257,  1259; 
Dec.  Dig.  <S=>475(10).] 

10.  Railroads  ^=»179 — ^Mobtqages — Guaranties — Enforcement. 

If  the  P.  Co.  had  a  right  to  proceed  upon  the  liability  of  the  D.  Co., 
notwithstanding  its  own  default,  and  if  the  receivers  appointed  In  the 
foreclosure  suit  might  enforce  such  right,  the  remedy  for  Its  enforcement 
was  by  a  suit  in  the  nature  of  specific  i)erformance,  or  by  other  plenary 
action  to  compel  payment  by  the  D.  Co.,  and  not  in  the  suit  to  foreclose. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |§  601-604 ;  Dec. 
Dig.  <S=»179.] 

11.  Railroads  ^=»186 — ^Mortgages — Foreclosure — Parties. 

Assuming  that  the  contract  created  an  eqtiitable  lien  upon  the  prop- 
erty of  the  D.  Co.,  this  did  not  defeat  the  right  of  the  trustee  to  fore- 
close without  making  the  D.  Co.  a  party ;  the  D.  Co.  having  no  property 
within  the  Jurisdiction  of  the  court  against  which  the  court  could  enforce 
a  charge. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  615,  616;  Dec. 
Dig.  <S=»186.] 

12.  Equity  ^=»427(1) — Conformity  to  Issues. 

While  a  court  of  equity  may  and  should  scrutinize  matters  brought 
before  it  and  fairly  within  and  directly  related  to  the  issues  presented, 
its  Jurisdiction  is  always  limited  to  the  subject-matter  in  the  case  before  it 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  1001-1004 ;  Dec. 
Dig.  «t=»427(l).] 

13.  Courts  <@=>343 — Federal  Courts — ^Parties — Adjudication  as  Between 

Parties  Before  the  Court. 

It  is  the  usual  rule  in  the  federal  courts  that,  if  a  case  may  be  finally 
decided  between  the  parties  litigant  without  bringing  others  before  the 
court  who  would,  generally  speaking,  be  necessary  parties,  such  parties 
may  be  dispensed  with  if  they  are  citizens  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  915,  916,  919, 
920;   Dec.  Dig.  «&=>343.] 

14.  Courts  ^=»343 — Federal  Courts — ^Parties — Necessary  Parties. 

If  parties  not  before  the  court  have  rights  so  closely  related  to  the  issues 
between  the  parties  in  court  that  a  final  decision  cannot  be  made  between 
them  without  afl*ectlng  the  rights  of  those  not  before  the  court,  the  court 
may  not  dispense  with  such  persons. 

(Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  915,  916,  919,  920; 
Dec  Dig.  «&=>343.] 

15.  Courts  ^=>343 — Federal  Courts — Parties — Bringing  in  New  Parties. 

Contemporaneously  with  the  execution  of  a  mortgage  by  the  P.  Ry.  Co., 
a  collateral  agreement  was  entered  into  under  which  the  D.  Co.  agreed  to 
loan  the  P.  Co.  on  its  notes  the  amount  by  which  its  earnings  should  be 
insufficient  to  pay  operating  expenses,  interest  on  bonds,  etc.,  and  to  pay 
the  trustee  such  amount  as,  with  payments  by  the  P.  Co.,  should  be  suffi- 
cient to  pay  interest  and  for  sinking  fund  purposes.  The  mortgage  covered 
the  P.  Co.*s  rights  under  the  collateral  agreement,  and  authorized  a  sale 
upon  default  of  all  mortgage  property  except  the  rights  of  the  trustee  and 
the  bondholders  to  require  the  D.  Co.  to  make  the  stipulated  payments, 
and  provided  that  such  rights  should  survive  to  the  trustee  for  the  benefit 
of  bondholders.  Held  that  the  D.  Co.  not  being  a  necessary  or  proper 
party  to  a  suit  to  foreclose  the  mortgage,  equity  rule  37,  providing  that 
any  person  may  be  made  a  party  if  his  presence  is  necessary  or  proper 
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to  a  complete  determination,  did  not  authorize  the  court  to  order  that  the 
D.  Co.  be  made  a  party  and  interplead. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  915,  916,  919, 
920;    Dec.  Dig.  <S=»343.] 

16.  Appeal  and  Ebbob  ^=s»327(9) — ^Pabtzbs — ^Nbcbssabt  Pabtibs. 

Where  the  court,  In  enjoining  the  trustee  from  suing  the  mortgagor  and 
the  D.  Co.  in  another  Jurisdiction  to  enforce  the  collateral  agreement, 
acted  upon  his  own  motion,  and  not  upon  any  motion  for  an  injunctioa 
by  receivers  appointed  in  the  foreclosure  suit,  the  receivers  were  not 
necessary  parties  to  an  ai^>eal  from  the  order  granting  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  1796; 
Dec.  Dig.  ♦=>327(9).] 

17.  Railboads  ^=»186 — ^Mobtqagbs — Fobkclosubx— Intebvenino  Pabtibs. 

An  intervening  petition  of  minority  bondholders,  alleging  that  the  col- 
lateral agreement  created  an  equitable  lien  on  the  property  of  the  D.  Co., 
that  the  trustee  was  not  insisting  upon  such  lien  or  using  proper  efforts 
to  protect  the  rights  of  bondholders,  but  was  acting  against  their  interest, 
and  that,  if  a  foreclosure  scde  was  had  before  the  liability  of  the  D.  Co. 
was  determined,  it  might  be  claimed  that  its  obligation  was  extinguished, 
and  asking  that  the  D.  Co.  and  others  be  made  parties,  and  that  no 
sale  be  had  until  the  interests  of  the  bondholders  were  properly  protected, 
had  no  legal  relevancy  to  the  pending  proceedings,  as  it  was  inconceiv- 
able that  the  trustee  would  incur  the  liability  which  would  result  if  it 
should  be  recreant  in  the  performance  of  its  obligations,  and  it  could 
not  be  held  that  its  election  to  enforce  any  rights  that  the  bondholders 
had  under  the  collateral  agreement  after  the  foreclosure  indicated  infideli- 
ty to  its  trust,  especially  as  it  could  not  be  seen  how  a  bondholder  not  as- 
senting to  a  plan  of  reorganization  Qould  be  deprived  by  the  foreclosure 
proceeding  of  his  full  right  to  insist  on  the  enforcement  of  the  collateral 
agreement. 

[Ed.  Note. — ^F6r  other  cases,  see  Railroads,  Cent  Dig.  H  615,  616 ;  Dec. 
Dig.  <S=>186.] 

18.  Railboads  ^=s»192 — ^Mobtoaoes — Fobeclosubb — Fixing  Mnvunnf  Pbice. 

In  a  suit  to  foreclose  a  railroad  mortgage,  the  court  in  its  discretion 
has  full  power  to  make  an  order  concerning  an  upset  price  upon  the  sole,, 
if  such  procedure  is  deemed  advisable. 

[Ed.  Note.—For  other  cases,  see  Railroads,  Cent  Dig.  §§  391,  634-642; 
Dec.  Dig.  <&=>192.] 

19.  Pbohibition  ^=»10(2) — ^Restraining  Acts  in  Excess  of  Jubisdiction. 

Where  an  order  in  a  foreclosure  suit  requiring  certain  parties  to  be- 
come parties  and  interplead  was  in  excess  of  the  court's  Jurisdiction,  the 
writ  of  prohibition  was  properly  invoked. 

[Ed.  Note.—For  other  cases,  see  Prohibition,  Cent  Dig.  g§  44-56;  Dec 
Dig.  ♦=>10(2).] 

20.  Mandamus  ^=>3(1)—Necessitt— Presumptions. 

In  connection  with  an  appeal  from  an  order  in  a  foreclosure  suit 
restraining  the  trustee  under  the  mortgage  from  prosecuting  a  suit  in 
another  Jurisdiction  for  the  enforcement  of  a  collateral  agreement  the 
trustee  applied  for  a  writ  of  prohibition  to  prevent  the  court  from  com- 
pelling parties  to  such  collateral  agreement  to  interplead  in  the  fore- 
closure suit  and  for  a  writ  of  mandamus  directing  the  District  Court  to 
grant  its  motion  for  a  foreclosure  decree.  The  court  on  appeal  deter- 
mined that  the  District  Court  could  not  restrain  the  trustee  from  prose- 
cuting such  other  suit  and  that  it  had  no  Jurisdiction  to  require  such 
parties  to  interplead.  Held,  that  the  presumption  was  that  the  District 
Court  on  being  advised  of  these  views  of  the  appellate  court  would  prt>- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlcests  it  Indexes 
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ceed  to  glye  the  parties  full  measure  of  relief,  and  hence  the  writ  of 
mandamus  prayed  for  would  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  f  8 ;   Dec.  Dig. 
*=>3(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California ;  William  C.  Van  Fleet, 
Judge. 

Suit  by  the  Equitable  Trust  Company  of  New  York,  as  trustee, 
against  the  Western  Pacific  Railway  Company  and  others.  From  an 
order  (231  Fed.  478)  enjoining  complainant  from  prosecuting  a  differ- 
ent suit,  complainant  appeals,  and  also  files  original  applications  for 
writs  of  prohibition  and  mandamus,  directed  to  Hon.  William  C.  Van 
Fleet,  Judge  of  the  District  Court  for  the  Northern  District  of  Cal- 
ifornia, and  to  such  District  Court  Order  reversed,  writ  of  prohibition 
granted,  and  writ  of  mandamus  denied. 

Murray,  Prentice  &  Rowland  and  W.  E.  S.  Griswold,  all  of  New 
York  City,  and  Jared  How,  of  San  Francisco,  Cal.,  for  appellant. 

F.  W.  M.  Cutcheon,  of  New  York  City,  and  John  F.  Bowie,  of  San 
Francisco,  Cal.,  amici  curiae. 

Garret  W.  McEnemey  and  John  S.  Partridge,  both  of  San  Fran- 
cisco, Cal.,  for  appellee  Western  Pac.  Ry.  Co. 

Pillsbury,  Madison  &  Sutro,  of  San  Francisco,  Cal.  (Frank  D.  Madi- 
son, of  San  Francisco,  Cal.,  of  counsel),  for  appellee  intervener. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  Equitable  Trust  Company  of  New 
York,  as  trustee,  instituted  foreclosure  proceedings  in  the  District  Court 
in  the  Northern  District  of  California  to  foreclose  the  first  mortgage 
of  the  Western  Pacific  Railway  Company,  bearing  date  September  1, 
1903,  but  acknowledged  and  delivered  June  23,  1905.  The  trust  com- 
pany, as  trustee,  plamtiff  in  the  court  below,  and  appellant  here,  also 
asked  that  a  receiver  be  appointed  pendente  lite.  Jurisdiction  was 
based  upon  diversity  of  citizenship. 

The  complaint  sets  forth  that  the  entire  amount  of  bonds  secured 
by  the  mortgage  sought  to  be  foreclosed,  $50,000,000,  had  been  duly 
issued  and  were  then  outstanding,  and  the  only  default  alleged  was 
in  the  pa)rment  of  one  semiannual  installment  of  interest  which  ma- 
tured March  1,  1915,  amounting  to  $1,250,000.  The  prayer,  so  far  as 
it  related  to  the  appointment  of  a  receiver,  was  substantially  that  a 
receiver  be  appointed  to  take  possession  of  and  to  operate  the  properties 
of  the  Western  Pacific  Railway  Company  which  are  subject  to  the 
lien  of  the  first  mortgage,  and  to  collect  and  receive  the  earnings,  reve- 
nues, rents,  issues,  profits,  and  other  income  thereof,  and  to  apply  the 
net  income  thereof  to  the  benefit  of  holders  of  bonds  secured  by  such 
first  mortgage  as  provided  by  the  terms  thereof,  and  with  such  other 
power  and  authority  and  with  limitations  of  power  and  authority  as 
to  the  court  should  seem  proper. 

The  complaint  was  filed  on  the  2d  of  March,  1915.    On  that  day 
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the  Western  Pacific  Company,  then  the  only  defendant,  by  answer 
admitted  all  the  allegations  of  the  complaint,  and  on  the  following  day 
the  District  Court  appointed  two  receivers,  who  were  duly  qualified 
and  are  still  acting.  The  court  made  them  receivers  of  all  the  prop- 
erty of  the  Western  Pacific  Railway  Company,  and  directed  them 
to  protect  title,  take  possession,  to  continue  operation,  to  prosecute 
all  such  suits  as  may  be  necessary  in  their  judgment  for  the  protection 
of  the  property  and  trust  vested  in  them,  and  to  appear  and  conduct 
the  prosecution  or  defense  of  any  suit  then  pending  in  any  court  against 
the  Western  Pacific  Railway  Company,  or  any  company  operated  in 
the  interests  of  said  railway  company,  where,  in  the  judgment  of  the 
receivers,  it  was  necessary  for  the  proper  protection  of  the  property 
placed  in  their  charge  for  the  interests  and  rights  of  creditors.  Mardi 
30,  1915,  the  Equitable  Trust  Company,  through  the  trustee,  filed  its 
amended  bill  against  the  Western  Pacific  Company,  and  averred  sub- 
stantially the  things  contained  in  the  original  bill. 

On  October  25,  1915,  Central  Trust  Company  of  New  York,  which 
had  bec<Mne  a  party  to  the  suit  by  intervention,  filed  its  answer  and 
cross-bill.  Thereafter  a  stipulation  was  made  by  Central  Trust  Com- 
pany consenting  to  a  decree  of  foreclosure  and  sale,  so  that  it  is 
not  very  important  to  state  the  contents  of  the  cross-bill,  other  than 
that  it  alleged  that  Central  Trust  Company  is  the  trustee  under  the 
second  mortgage  of  the  Western  Pacific  Railway  Company,  this  sec- 
ond mortgage  covering  all  the  properties  of  the  Western  Pacific  Com- 
pany, but  is  subject  and  subordinate  to  the  first  mortgage;  that  under 
the  second  mortgage  there  are  outstanding  bonds,  aggregating  in  par 
value  $25,000,000,  which  bear  interest  at  5  per  cent,  per  annum ;  and 
that  under  the  terms  of  the  second  mortgage,  and  because  of  the  order 
appointing  receivers  of  the  property  of  the  Western  Pacific  Railway 
Company,  the  Central  Trust  Company  became  entitled  to  foreclose 
and  collect  the  entire  amount  secured  by  its  mortgage. 

The  Equitable  Trust  Company,  as  trustee,  on  November  1,  1915, 
answered  the  cross-bill  of  Central  Trust  Company,  admitting  the  ma- 
terial averments  of  the  cross-bill;  and  on  November  22,  1915,  the 
Western  Pacific  Company  filed  its  answer  to  the  cross-bill,  admitting 
all  the  allegations  thereof. 

On  January  13,  1916,  the  Equitable  Trust  Company  filed  its  supple- 
mental and  second  amended  bill.  The  substance  of  the  averments  of 
this  supplemental  bill  is  that  since  the  amended  bill  had  been  filed  the 
defendant  railway  company  had  defaulted  in  the  payment  of  a  sec- 
ond installment  of  interest,  $1,250,000,  due  September  1,  1915,  that 
the  trustee  under  the  mortgage  had  declared  the  principal  of  the  $50,- 
000,000  outstanding  bonds  to  be  due,  and  that  that  principal  and  in- 
terest were  due  and  in  default.  It  was  alleged,  too,  that  the  Boca  4 
Loyalton  Railroad,  Mercantile  Trust  Company  of  San  Francisco,  as 
trustee  under  its  first  mortgage,  and  Chester  L.  Hovey,  as  receiver  of 
the  property  of  the  Boca  &  Loyalton  Company,  claimed  an  interest 
in  some  3%  miles  of  track  of  the  Western  Pacific  Railway,  and  tbat 
such  interest  was  subsequent  to  and  inferior  to  the  first  mortgage  of 
the  Western  Pacific 
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The  Western  Pacific  Company,  the  Boca  &  Loyalton  Company,  and 
the  Central  Trust  Company  filed  their  respective  answers,  admitting 
the  allegations  of  the  supplemental  and  second  amended  complaint. 
The  Mercantile  Trust  Company  of  San  Francisco,  as  trustee,  and 
Hovey,  as  receiver,  filed  their  answers,  and  asserted  a  priority  over  the 
lien  of  the  first  mortgage  of  the  Western  Pacific  Company  of  the  in- 
terest of  the  Boca  &  Loyalton  Company  in  the  3%  miles  of  track  re- 
ferred to.  On  March  6,  1916,  the  Equitable  Trust  Company  filed  and 
submitted  to  the  court  certain  stipulations: 

(a)  Stipulation  between  the  Equitable  Trust  Company,  as  trustee, 
and  the  Western  Pacific  Company  and  Central  Trust  Company,  waiv- 
ing the  right  to  take  testimony,  admitting  the  truth  of  the  facts  set 
forth  in  the  amended  bill  and  in  the  supplemental  bill,  and  as  recited  in 
a  form  for  foreclosure  decree  and  sale  attached  to  the  stipulation,  and 
consenting  to  the  entry  of  such  decree  forthwith,  or  at  the  time  of 
any  such  early  hearing  as  the  court  should  assign. 

(b)  Stipulation  between  the  Equitable  Trust  Company,  as  trustee, 
and  Boca  &  Loyalton  Railroad  Company,  Mercantile  Trust  Company 
of  San  Francisco,  as  trustee,  and  Chester  L.  Hovey,  as  receiver,  that 
a  decree  of  foreclosure  and  sale  might  be  entered  forthwith,  provided 
that  it  should  contain  a  provision  that  such  sale  should  be  made  sub- 
ject to  all  then  existing  rights  of  such  defendants  to  a  trackage  right 
over  the  3%  miles  of  track  heretofore  alluded  to. 

(c)  Stipulations  by  the  Southern  Pacific  Company  and  Utah  Fuel 
Company,  claimants  against  the  Western  Pacific  Company,  who  had 
presented  their  claims  as  preferred  claims,  and  whose  claims  had  not 
been  paid,  consenting  to  the  entry  of  a  decree  of  sale  in  accordance 
with  the  prayer  of  the  amended  bill  and  the  supplemental  and  amended 
bill,  and  consenting  to  the  settings  of  the  cause  for  hearing. 

Counsel  for  the  Equitable  Trust  Company,  as  trustee,  moved  the 
court  for  a  decree  of  foreclosure  and  sale  in  the  form  submitted,  or 
that,  if  such  motion  be  denied,  the  cause  be  set  for  hearing,  and  for 
the  entry  of  such  decree  at  such  early  day  as  the  court  should  assign. 
No  party  to  the  cause  objected,  but  the  receivers  protested.  The  court 
allowed  them  to  offer  evidence,  and  over  the  objection  of  plaintiff's 
cotmsel  continued  the  hearing  until  March  16,  1916. 

With  these  motions  counsel  for  the  trustee  submitted  two  affi- 
davits— one  made  by  the  solicitor  for  the  trustee,  setting  up  the  con- 
sent of  all  parties  that  a  decree  of  foreclosure  and  sale  should  be 
entered  forthwith,  and  that  all  creditors  whose  claims  had  been  pre- 
sented and  allowed  had  been  paid  in  full,  and  another  made  by  counsel 
for  the  reorganization  committee  of  holders  of  first  mortgage  bonds 
of  the  Western  Pacific  Company,  setting  up  that  on  May  1,  1915,  a 
bondholders'  protective  agreement  had  been  framed ;  that  on  Decem- 
ber 15,  1915,  the  holders  of  more  than  $37,000,000  of  such  bonds  had 
deposited  them  under  the  agreement,  and  on  that  date  a  plan  and 
agreement  for  reorganization  had  been  framed  under  which  the  holders 
of  more  than  $43,(XX),000  of  bonds  had  deposited  them ;  that  in  order 
to  procure  the  underwriting  required  by  such  plan  and  agreement  for 
the  sale  of  $^,000,000  principal  amount  of  bonds  to  be  issued  there- 
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under  the  committee  had  procured  an  undertaking  of  certain  bankers 
to  secure  an  underwriting  syndicate  agreement ;  that  the  undertaking 
had  been  performed,  and  that  by  the  terms  of  the  plan  and  agreement 
it  must  be  declared  operative  before  March  15,  1916;  that  by  Sie  terms 
of  the  underwriting  agreement  that  agreement  expires  July  1,  1916; 
that  in  order  to  carry  out  the  plan  and  agreement  it  is  necessary  that  the 
properties  covered  by  the  Western  Pacific  Company's  first  mortgage 
should  be  sold  and  steps  necessary  for  the  enjoyment  of  the  underwrit- 
ing agreement  should  be  taken  before  July  1,  1916;  that  if  delay  in  the 
entry  of  a  decree  of  foreclosure  and  sale  should  be  had  the  bondholders 
who  were  parties  to  it  must  become  liable  for  various  large  sums  for  un- 
derwriting, commissions,  and  expenses;  that  the  plan  provides  for  the 
making  of  large  extensions  of  the  railroad  out  of  the  fund  provided 
to  be  raised  by  the  bond  issue,  and  that  if  the  plan  should  fail  the 
money  can  be  again  had  only  upon  less  favorable  terms,  if  at  all ;  and 
that  it  is  unnecessary  that  the  receivership  should  be  continued.  To 
this  affidavit  were  attached  copies  of  the  protective  agreement,  the 
plan  and  agreement  for  reorganization,  and  the  underwriting  syndicate 
agreement. 

Certain  other  matters  may  here  be  stated : 

On  May  18,  1915,  the  receivers  petitioned  the  court  for  six  months' 
time  within  which  to  investigate  and  report  to  the  court  concerning 
matters  and  things  in  connection  with  certain  contracts,  including  what 
is  designated  as  "Contract  B,"  and  that  pending  examination  of  such 
contracts  they  might  be  effective  without  prejudice.  The  court  ordered 
that  a  hearing  upon  the  petition  be  had  upon  June  14,  1915. 

Contract  B  was  made  on  June  23,  1905,  the  same  day  upon  which 
the  first  mortgage  of  the  Western  Pacific  Company  was  executed.  The 
parties  to  it  were  the  Denver  &  Rio  Grande  Railroad  Company  (called 
the  Denver  Company)  and  the  Rio  Grande  Western  Company  (called 
the  Western  Company),  as  parties  of  the  first  part.  Western  Pacific 
Railway  Company  (called  the  Pacific  Company)  as  party  of  the  second 
part,  and  Bowling  Green  Trust  Company,  as  trustee  under  the  first 
mortgage  of  the  Western  Pacific  Railway  Company  (called  the  trus- 
tee), as  party  of  the  third  part.  The  Equitable  Trust  Company  of  New 
York  is  successor  to  Bowling  Green  Trust  Company  as  trustee  under 
the  first  mortgage  of  the  Western  Pacific  Railway  Company,  and  the 
Denver  &  Rio  Grande  Railroad  Company  and  the  Rio  Grande  West- 
em  Railway  Company  are  now  consolidated  into  the  Denver  &  Rio 
Grande  Railroad  Company. 

Contract  B  recites:  That  the  Denver  Company  operates  a  railway 
line  from  Denver,  Colo.,  westerly  to  Grand  Junction,  Colo.,  at  which 
point  it  connects  with  a  railway  operated  by  the  Western  Company 
from  Grand  Junction,  Colo.,  westerly  via  Salt  Lake  City,  Utah,  to  C^- 
den,  Utah,  connecting  at  Salt  Lake  City  with  the  railway  of  the 
Pacific  Company;  that  the  Pacific  Company  has  partially  construct- 
ed, and  is  constructing  the  remainder  of,  a  railway  from  San  Fran- 
cisco easterly  to  Salt  Lake  City,  at  which  point  the  portion  already 
constructed  connects  with  the  railway  of  the  Western  Company; 
that  the  Denver  Company  owns  substantially  all  the  stock  of  the 
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Western  Company,  and  the  Denver  Company  and  the  Western  Com- 
pany together  own  a  majority  of  the  authorized  stock  of  the  Pa- 
cific Company;  that  there  is  no  line  of  railway  which  furnishes  an 
outlet  for  either  the  Denver  Company  or  the  Western  Company  to  the 
Pacific  Coast  that  is  not  controlled  by  a  competitor;  that  the  Pacific 
Company  has  authorized  an  issue  of  $50,000,0()0  bonds  for  the  purpose 
of  completing  and  equipping  its  railway,  interest  upon  which  at  5 
per  cent,  per  annum  is  to  be  payable  semiannually  on  the  1st  days 
of  March  and  of  September,  and  to  secure  the  payment  thereof  has 
authorized  its  first  mortgage  to  the  trustee  upon  its  railway  property, 
owned  or  to  be  acquired,  and  upon  its  said  line  of  railway,  and  by  said 
mortgage  has  covenanted  to  create  a  sinking  fund  to  consist  of  $50,000 
to  be  paid  to  the  trustee  during  the  year  beginning  September  1,  1910, 
and  each  year  thereafter  until  the  bonds  shall  be  wholly  paid;  that 
the  Pacific  Company  intends  to  pledge  its  interest  under  the  agree- 
ment and  to  make  the  benefits  to  be  derived  therefrom  a  part  of  the 
security  provided  by  the  mortgage,  to  the  end  that  it  may  be  enabled 
to  sell  its  bonds  at  a  higher  price  than  it  could  if  the  agreement  were 
not  so  subordinated  and  pledged;  that  the  railways  owned  and  op- 
erated by  the  respective  railway  companies,  parties  to  the  contract, 
shall  be  operated  as  a  joint  through  line  for  all  purposes;  that  the 
Denver  and  Western  shall  turn  over  to  the  Pacific  Company  certain 
traffic;  that  whenever  the  Pacific  Company  shall  not  have  sufficient 
freight  equipment  to  perform  its  part  in  the  operation  of  these  three 
railways  as  a  joint  transportation  system,  the  Denver  Company  and 
the  Western  Company  shall  furnish  such  additional  cars  as  shall  be 
required ;  that  the  Denver  Company  and  the  Western  Company  joint- 
ly and  severally  shall  purchase  semiannually  demand  promissory  notes 
of  the  Pacific  Company,  to  the  amount  by  which  the  gross  earnings  and 
income  of  the  Pacific  Company  during  the  preceding  fiscal  half  year 
shall  be  insufficient  to  meet  the  sum  of  operating  expenses,  taxes 
which  may  become  liens,  interest  falling  due  upon  the  Pacific  Com- 
pany's $50,000,000  first  mortgage  gold  bonds  during  the  then  current 
half  year,  the  Pacific  Company's  annual  contribution  to  the  sinking 
fund  provided  for  in  its  first  mortgage,  any  other  charges  or  expens- 
es that  the  Pacific  Company  shall  necessarily  pay  to  continue  operation 
of  its  property  and  to  protect  unimpaired  the  lien  and  priority  of  its 
first  mortgage,  and  interest  upon  all  indebtedness  of  the  Pacific  Com- 
pany other  than  its  first  mortgage  bonds. 

Without  reciting  the  many  provisions  in  detail,  among  other  cov- 
enants material  to  the  present  controversy,  we  give  the  substance  of 
these : 

The  payments  made  to  the  trustee  as  provided  in  a  later  paragraph 
shall  be  credited  as  payments  of  the  purchase  price  of  promissory 
notes  of  the  Pacific  Company,  to  be  purchased  by  the  Denver  and 
Western  Company. 

The  Denver  and  Western  Companies  covenanted  that  they  would 

semiannually  pay  unto  the  trustee  out  of  the  purchase  price  of  the 

notes  such  amount  as,  together  with  the  amount  actually  appropriated 

by  the  Pacific  Company  out  of  its  earnings  and  other  income  and  by 
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It  paid  over  to  its  fiscal  agent  in  New  York  or  San  Francisco  for  the 
purpose  of  paying  the  interest  to  fall  due  upon  the  Pacific  Conapan/s 
first  mortgage  Ixwids,  would  be  sufficient  to  pay  all  such  semiannual 
installments  of  interest,  and  an  amount  sufficient,  together  with  the 
amount  appropriated  by  the  Pacific  Company  out  of  its  earnings  and 
other  income  and  by  it  paid  over  to  the  trustee  for  the  purpose  of 
meeting  the  sinking  fund  payment,  to  meet  the  sinking  fund  payments 
for  the  current  half  year. 

The  parties  of  the  first  part  were  to  pay  to  the  trustee  under  the 
first  mortgage  of  the  Pacific  Company  amounts  required  to  be  paid 
by  them  pursuant  to  the  provisions  of  certain  sections  of  the  contract 
to  supply,  with  the  amounts  paid  by  the  Pacific  Company,  sufficient 
to  pay  the  semiannual  interest  on  the  first  mortgage  bonds  of  the  Pa- 
cific Company  as  such  interest  might  fall  due,  and  such  additional 
amount  as,  with  the  amount  already  paid  to  the  trustee  by  the  Pa- 
cific Company  for  that  purpose,  would  make  up  the  full  amount  of 
payment  for  the  sinking  fund  in  accordance  with  the  first  mortgage 
requirements ;  and  it  was  covenanted  that  all  amounts  payable  to  the 
trustee  under  the  agreement  to  cover  interest  should  constitute  a  trust 
fund  for  the  payment  of  interest  due,  or  thereafter  to  become  due, 
upon  the  Pacific  Company's  first  mor^[age  bonds,  and  should  be  by 
the  trustee  made  available  for  the  payment  of  interest  upon  said  bonds 
as  they  should  mature  and  payment  be  demanded.  It  was  agreed  that 
neither  the  Pacific  Company  nor  any  one  claiming  under  them,  save 
such  persons  as  may  be  entitled  to  receive  the  interest  on  the  first  mort- 
gage bonds,  should  be  entitled  to  or  possess  any  interest  in,  lien  upon, 
or  claim  ispon  said  fund  or  any  part  thereof. 

The  Denver  and  the  Western  Companies  waived  any  right  to  de- 
mand the  delivery  of  the  promissory  notes  to  be  purchased  before  or 
coincidently  with  the  payment  by  them,  with  the  purchase  price  of  any 
such  notes  as  provided  for,  and  agreed  that  they  will  promptly  pay  the 
purchase  price  of  all  notes  that  they  are  obliged  to  take,  although  the 
Pacific  Company  may  not  have  taken  steps  necessary  to  deliver  such 
promissory  notes ;  but  neither  the  Denver  nor  the  Western  Company, 
by  reason  of  making  such  payments  prior  to  the  receipt  of  the  notes, 
should  be  prejudiced  in  the  right  to  receive  or  enforce  the  delivery  by 
the  Pacific  Company  of  such  notes. 

The  Pacific  Company  covenanted  that  it  wotrid  construct  its  railway 
as  contemplated  and  arrange  with  respect  to  traffic  as  provided,  and 
make  trackage  agreements  and  operating  rules,  all  as  provided  for; 
that  it  would  make  the  promissory  notes  provided  for,  to  be  sold  to 
the  Denver*  Company ;  that  the  Pacific  Company  shall  apply  all  its 
gross  earnings  and  income  to  the  payment  of  its  operating  expenses, 
its  taxes,  and  to  protect  unimpaired  the  lien  of  its  first  mortgage,  the 
interest  on  its  bonds,  its  annual  contribution  to  the  sinking  f imd  pro- 
vided by  its  first  mortgage,  and  any  other  charge  or  expense  which  it 
may  be  necessary  for  it  to  pay  in  order  to  assure  the  continued  and 
efficient  operation  of  its  property  and  to  protect  the  priority  of  its 
first  mortgage. 

The  Pacific  Company  further  covenanted  that  it  would  pay  at  cer* 
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tain  times  to  its  fiscal  agents  the  installments  of  interest  upon  its  mort- 
gage bonds,  and  cause  its  fiscal  agents  to  pay  all  moneys  over  to  the 
trustee,  and  pay  to  the  trustee  moneys  to  be  paid  under  the  sinking 
fund  payment,  as  required  by  the  first  mortgage.  The  trustee  under 
contract  B  agreed  that  it  would  hold  all  moneys  received  by  it  pursuant 
to  the  provisions  of  contract  P  in  trust  for  and  would  apply  the  same 
to  the  purposes  prescribed,  and  for  the  uses  named  in  the  contract, 
and  that  it  would  from  time  to  time,  upon  request  of  any  holder  or 
holders  of  bonds,  secured  by  the  first  mortgage  of  the  Pacific  Com- 
pany, acting  alone  or  with  the  Pacific  Company,  take  steps  to  enforce 
by  a  suit  or  suits  in  equity  or  at  law,  or  by  other  proper  proceedings, 
to  be  prosecuted  or  taken  in  its  own  name,  or  in  the  name  of  the  Pa- 
cific Company,  or  in  the  name  of  both,  all  the  terms  and  provisions  of 
article  II  of  the  agreement  that  require  any  payments  to  be  made 
to  the  trustee  by  the  parties  of  the  first  part,  or  either  of  them,  and 
that  upon  request  of  tihe  holder  or  holders  of  20  per  cent,  in  amount 
of  the  first  mortgage  bonds  outstanding  would  likewise  enforce  any 
and  all  other  provisions  of  the  agreement  as  provided  in  article  VI  of 
the  contract. 

Article  VI  of  contract  B  was  a  mutual  agreement  by  and  between 
the  parties  to  the  instrument,  each  severally  agreeing  with  each  and 
all  of  the  others.    Included  in  such  covenants  were  these : 

The  trustee  shall  give  notification  in  the  amount  of  moneys  held  by 
it  for  the  purpose  of  paying  interest  under  the  terms  of  the  first  mort- 
gage bonds  at  prescribed  times,  and  the  amount  appHcable  as  provided 
in  the  contract  shall  be  equal  to  the  difference  between  the  amount 
so  required,  less  the  amount  so  held  by  the  trustee,  as  shall  on  the 
date  of  the  notice  actually  have  been  paid  by  the  Pacific  Company 
to  its  fiscal  agent  for  the  purpose  of  making  such  payment  of  inter- 
est, and  the  trustee  shall  at  a  certain  time  notify  the  parties  of  the 
amount  held  by  it  to  \>e  paid  to  the  sinking  fund  payment  as  required 
by  the  terms  of  the  mortgage,  and  the  amount  of  moneys  to  be  paid 
l^  the  Pacific  Company,  applicable  to  the  making  of  the  sinking  fund 
payment  as  required  in  the  agreement,  shall  be  the  difference  between 
the  amount  so  required  and  the  amount  so  held  by  the  trustee.  It 
was  provided  that  failure  on  the  part  of  the  Pacific  Company  to  per- 
form the  covenants  of  the  agreements  shall  not  excuse  the  E>enver  and 
Western  Companies  from  fulfilling  their  obligations ;  but  if  they  should 
fail  the  Pacific  Company  may  resort  to  suit  for  specific  performance 
or  action  for  damages  as  may  be  appropriate,  but  nothing  shall  be 
taken  to  authorize  any  action  which  may  impair  in  any  manner  the 
lien  or  security  of  the  first  mortgage  of  the  Pacific  Company  or  pre- 
venting or  interfering  with  the  exercise  of  any  of  the  remedies  there- 
by granted  to  the  trustee,  and  time  is  of  the  essence  in  all  the  covenants 
to  be  performed  by  the  Pacific  Company  with  relation  to  payments. 

It  is  expressly  covenanted  that  the  agreement  should  be  in  force 
and  binding  upon  all  parties  until  all  of  the  $50,0(X),(XX)  first  mortgage 
bonds  shall  be  fully  paid,  principal  and  interest,  as  provided  in  the 
first  mortgage  of  the  Pacific  Company,  and  that  the  agreement — 
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"shall  run  with  the  railways  of  the  said  several  railway  companies,  parties 
hereto,  into  whosoever  hands  the  same  may  cx)rae;  and  this  agreement  and 
the  provisions  thereof  shall  be  so  construed  that  any  person  or  persons,  cor- 
poration or  corporations,  which  may  at  any  time  acquire  in  any  manner  any 
of  the  said  several  railways  of  the  i)arties  hereto  shall  be  held  and  be  deemed 
to  have  expressly  agreed  by  virtue  of  the  act  or  acts,  deed  or  deeds,  or  other 
instrument  or  transaction,  ♦  ♦  ♦  to  observe  and  perform  all  of  the 
terms  required  by  this  agreement  to  be  performed  or  to  be  observed  by  the 
party  hereto  from  whom,  immediately  or  Indirectly,  the  said  person  or  persons, 
cori)oration  or  coriwrations,  maj'  have  acquired  the  said  railways  or  railway, 
and  the  said  person  or  persons,  corporation  or  corporations,  ♦  •  •  shall 
be  held  to  be  bound  by  an  express  contract  with  the  parties  hereto  and  by  and 
upon  an  express  trust  to  perform  and  observe  as  aforesaid  all  the  terms 
hereof,  including  all  acts  and  things  that  may  be  necessary  to  preserve  in 
full  force  the  several  obligations  and  agreements  herein  established  or  con- 
tained for  the  full  term  hereof." 

The  obligations  and  provisions  of  the  contract  are  also  expressly 
deemed  to  be  a  part  of  the  consideration  of  any  contract  or  contracts 
by  which  any  person  may  acquire  or  undertake  to  acquire  the  said 
several  railways  or  any  of  them.  Each  of  the  railway  companies  cove- 
nants with  all  the  other  parties  that,  if  at  any  time  during  the  con- 
tinuance of  the  agreement  it  shall  in  any  way  transfer  its  property 
or  rights  and  franchises  to  any  of  the  premises  affected  by  the  mort- 
gage, any  instrument  shall  contain  a  covenant  that  it  is  made  subject 
to  all  the  provisions  of  contract  B,  and  that  the  grantee  or  transferee, 
and  any  person  claiming  under  such  grantee  or  transferee,  shall,  by 
the  acceptance  of  such  instrument  and  the  acceptance  of  such  grant  or 
conveyance,  become  bound  to  perform  and  observe  all  of  the  terms 
required  by  the  contract  to  be  performed  and  observed  by  the  part)' 
making  such  grant  or  conveyance,  including  all  acts  and  things  which 
may  be  necessary  to  preserve  in  full  force  the  several  obligations  and 
agreements  established  and  contained  in  the  contract. 

Among  the  mutual  covenants  is  a  provision  that  in  the  event  of 
default  by  the  Pacific  Company  under  its  first  mortgage  the  trustee 
shall  forthwith  become  vested  with  the  right,  upon  written  request  of 
the  holders  of  two-thirds  in  amount  of  outstanding  bonds  secured  by 
the  mortgage,  to  terminate  the  agreement ;  "but  such  termination  of 
this  agreement  shall  not  be  deemed  to  and  shall  not  release,  nor  shall 
anything  else  done  hereunder  release,  the  rights  of  the  trustee  or  of 
the  holders  of  the  first  mortgage  bonds  of  the  Pacific  Company  to  the 
benefits  of  the  agreements  of  the  railway  companies,  parties  of  the 
first  part,  to  make  the  payments"  provided  for  in  paragraphs  4  and  5 
of  article  II. 

The  concluding  clauses  of  the  contract  are  that  "the  pledge  to  the 
trustee  of  all  the  rights,  benefits,  and  advantages  to  which  the  Pacific 
Company  may  be  entitled  hereunder  contained  in  said  first  mortgage 
of  the  Pacific  Company  is  hereby  assented  to,  ratified,  and  confirmed," 
and  it  was  expressly  agreed  that  the  interest  of  each  and  all  the  par- 
ties to  contract  B  should  be  subject  and  subordinate  in  any  and  every 
respect  to  the  first  mortgage  of  the  Pacific  Company. 

The  mortgage  made  by  the  Western  Pacific  Company  transferred 
and  assigned  to  the  trustee  as  security  all  the  property  of  the  West- 
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ern  Pacific  Company  then  owned  or  thereafter  to  be  acquired  by  the 
Western  Pacific  Company.  Among  the  properties  specially  included 
in  the  mortgage  were  the  rights  which  the  Western  Pacific  Railway 
Company  then  owned  or  should  acquire  in  contract  B,  which  was  de- 
scribed. Upon  default,  the  mortgage  provided  for  sale  by  the  trustee 
by  public  auction  or  sale  under  judicial  proceedings  of  all  and  singular 
the  mortgaged  property  held  by  the  trustee.    This  exception  appears : 

•^Except  only  the  right  of  the  trustee  and  of  the  holders  of  the  bonds  secured 
hereby  under  said  agreement  between  the  Denver  &  Rio  Grande  Railroad  Com- 
pany, the  Rio  Grande  Western  Railway  Company,  Western  Padfle  Company, 
and  Bowling  Green  Trust  Company  to  require  said  two  first-named  companies 
and  each  of  them  to  make  any  payment  or  payments  of  money  to  the  trustee, 
and  to  recover  damages  from  said  companies  or  either  of  them  In  default  of 
any  such  payment  or  payments,  which  said  rights  and  all  rights  secured  by 
said  agreement  necessary  for  the  enjoyment  and  enforcement  of  such  rights 
shall  remain  In  and  survive  to  the  trustee  for  the  benefit  of  the  holders  of 
the  bonds  secured  hereby,  after  and  despite  any  and  every  sale  made  by  virtue 
of  this  Indenture,  whether  under  the  power  of  sale  hereby  granted  and  con- 
ferred or  pursuant  to  Judicial  proceedings." 

Among  the  provisions  of  the  mortgage  with  respect  to  delivery  upon 
completion  of  any  sale  to  the  trustee  of  all  agreements  held  by  the  trus- 
tee and  sold  to  the  purchaser  under  proper  assignments,  we  find  this 
language : 

"Provided,  however,  that  so  long  as  the  Denver  &  Rio  Grande  Railroad 
Company  and  the  Rio  Grande  Western  Railway  Company,  or  either  of  them, 
shall,  by  the  terms  of  their  said  agreement  with  the  railway  company  and  the 
trustee,  be  under  obligation  to  make  any  payment  or  payments  to  the  trustee 
either  for  the  purpose  of  providing  funds  wherewith  to  make  payments  of 
Interest  upon  the  bonds  secured  hereby  or  wherewith  to  make  any  payment 
Into  the  sinking  fund  hereby  provided  for,  the  trustee  shall  not  deliver  said 
last  mentioned  agreement  to  any  such  purchaser  or  purchasers,  although  such 
purchaser  or  purchasers  may  have  succeeded  to  any  or  all  the  Interests  and 
rights  of  the  railway  company  thereunder." 

And,  further,  that : 

"After  any  sale  or  sales,  whether  under  the  power  of  sale  hereby  granted 
or  pursuant  to  Judicial  proceedings,  any  and  all  moneys  that  may  be  received 
by  the  trustee  under  the  provisions  of  said  agreement  between  the  Denver  & 
Rio  Grande  Railroad  Company,  the  Rio  Grande  Western  Railway  Company, 
Western  Pacific  Railway  Company,  and  Bowling  Green  Trust  Company,  In- 
tended to  provide  the  trustee  with  moneys  wherewith  to  pay  Interest  upon  the 
bonds  secured  hereby,  shall  forthwith  be  applied  by  the  trustee  to  the  payment 
pro  rata  of  the  Interest  upon  such  of  the  bonds  secured  hereby  as  shall  then 
remain  unpaid  In  whole  or  In  part,  whether  or  not  the  same  shall  have  been 
reduced  to  Judgment;  and  any  and  all  moneys  that  may  be  received  by  the 
trustee  after  any  such  sale  or  sales,  under  the  provisions  of  said  agreement 
intended  to  provide  the  trustee  with  moneys  wherewith  to  make  payments  Into 
the  sinking  fund  hereby  established,  shall  forthwith  be  applied  by  the  trustee 
to  the  payment  pro  rata  of  the  amounts  remaining  due  for  principal  and  In- 
terest upon  the  bonds  secured  hereby  and  then  unpaid  In  whole  or  In  part." 

On  March  26,  1915,  the  Equitable  Trust  Company  of  New  York, 
as  trustee,  began  suit  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  against  the  Western  Pacific  Railway 
Company  by  filing  an  ancillary  bill  to  the  original  bill  filed  here  in 
California  in  the  District  Court.  The  District  Court  in  New  York 
appointed  the  same  receivers  of  the  properties  of  the  Western  Pacific 
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in  that  jurisdiction  as  the  District  Court  had  appointed  here  in  Cali- 
fornia. 

On  the  27th  of  May,  the  Equitable  Trust  Company,  as  trustee,  also 
filed  in  the  District  Court  of  New  York  what  it  denominated  its  an- 
cillary dependent  action  in  equity  against  the  Denver  &  Rio  Grande 
Railroad  Company,  Western  Pacific  Railway  Company,  and  certain 
other  fictitiously  named  defendants.  This  bill  sets  forth  the  agreement 
of  the  Denver  Company  as  contained  in  contract  B,  the  default  of 
the  Western  Pacific  and  the  Denver  Company  with  respect  to  interest 
payment  upon  the  first  mortgage  bonds  of  the  Pacific  Company,  due 
March  1,  1915,  and  the  default  of  both  companies  in  payments  under 
the  sinking  fund  requirements  under  the  first  mortgage;  that  it  was 
agreed  that  the  obligations  under  contract  B  should  run  with  the  re- 
spective railroads;  that  suits  in  foreclosure  of  the  Western  Pacific 
Company's  first  mortgage  have  been  commenced  in  California,  and 
that  jurisdiction  has  been  had  by  ancillary  suits  in  Utah  and  New 
York;  that  the  principal  of  the  first  mortgage  bonds  would  soon  be 
declared  to  be  due ;  that  a  sale  of  the  mortgaged  properties  would  be 
had  at  an  early  day ;  that  in  all  probability  such  sale  would  realize  an 
amount  less  than  the  amount  of  bonds  secured  by  the  mortgage,  prin- 
cipal and  interest;  that  the  Western  Pacific  Company  was  insolvent; 
and  that  recourse  must  therefore  be  had  to  the  Denver  Company  for 
the  payment  of  the  debt.  Apparently  the  theory  of  the  bill  was  that 
the  amount  of  the  liability  under  contract  B  of  the  Denver  Company  to 
the  trustee  was  perhaps  only  the  amount  of  the  diflference  between  the 
earnings  of  the  Western  Pacific  and  the  amount  required  for  interest 
and  sinking  fund.  At  all  events,  plaintiff  in  its  bill  asked  for  the  true 
meaning  of  the  contract  in  respect  to  the  sinking  fund  payments. 

An  account  of  earnings  of  the  Western  Pacific  Company  from  the 
time  of  the  creation  of  the  first  mortgage  until  the  time  of  such  ac- 
counting is  asked  for,  and  adjudication  is  prayed  that  the  amount  re- 
quired to  be  paid  or  to  be  secured  to  be  paid  by  the  Denver  Company  in 
fulfillment  of  its  obligations  under  the  contract  be  had.  The  prayer 
asked  for  a  construction  and  effect  of  contract  B  with  respect  to  the 
provision  that  the  agreement  **shall  run  with  the  railways  of  the  sev- 
eral companies  named  therein,"  and  that  the  provision  be  enforced  as 
against  the  new  Denver  Company,  in  accordance  with  the  meaning  as 
decreed  by  the  court.    The  further  prayer  was  as  follows : 

"That  in  respect  to  the  amount  found,  upon  the  accounting  and  adjudica- 
tion hereinbefore  prayed  for,  to  be  due  from  the  old  Denver  Company  either 
under  the  said  contract  B  or  under  the  said  guaranties,  the  court  decree  and 
direct  the  payment  thereof  by  the  new  Denver  Company  by  a  short  day  to  be 
named  \jy  the  court;  that  upon  the  failure  of  the  new  Denver  Company  to 
make  such  payment  accordingly,  the  amount  thereof  be  by  the  decree  of  thia 
honorable  court  charged  upon  the  property  of  the  new  Denver  Company,  and 
that  all  and  singular  the  property  and  effects  of  the  new  Denver  Con^tany 
be  sequestered  in  aid  of  the  said  decree  and  in  order  to  the  enforcement  and 
satisfaction  thereof;  that,  in  the  same  event,  a  receiver  or  receivers  be  ap- 
pointed by  the  court  to  take  possession  of  the  railways  and  other  property  and 
franchises  of  the  defendant  the  new  Denver  Company,  and  the  eai^ngs,  in- 
come, and  proceeds  thereof,  with  power  to  operate  the  said  property,  and  with 
all  such  powers  and  authority  as  may  be  required  to  preserve  the  same  until 
the  sale  thereof,  as  the  same  may  be  decreed  and  ordered  by  this  honorable 
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court,  and  to  secure  the  earnings  of  such  railroad  property  and  franchises  tb 
the  use  of  your  orator  and  of  the  holders  of  said  first  mortgage  5  per  cent 
thirty-year  gold  honds  of  the  Western  Pacific  Company." 

On  June  4,  1915,  the  receivers  petitioned  the  District  Court  in  Cali- 
fornia for  instructions  in  respect  to  contract  B.  On  June  9,  1915, 
hearing  upon  this  petition  was  had,  and  on  June  10th  the  court  of  its 
own  motion  directed  that  the  Equitable  Trust  Company,  as  trustee, 
show  cause  why  the  dependent  suit  in  New  York  should  not  be  dis- 
missed or  its  prosecution  stayed  by  the  trustee  until  the  further  order 
of  the  court.  And  the  court  restrained  the  trust  company,  trustee,  from 
taking  any  further  step  of  any  nature  in  the  New  York  suit  until  the 
return  day  of  the  order  made  here  in  California.  On  June  28,  1915, 
argument  was  had  before  the  District  Court  in  California,  the  receiv- 
ers appearing  by  their  counsel  and  the  trust  company  appearing  by  its 
solicitor.  On  February  21,  1916,  the  court  enjoined  the  Equitable 
Trust  Company  from  further  proceeding  with  its  dependent  suit  in 
New  York,  and  from  bringing  any  further  action  or  proceeding  in- 
volving contract  B,  and  from  taking  any  steps  which  might  impair  the 
obligation  of  any  of  the  provisions  of  contract  B  without  first  ob- 
taining leave  of  the  court  in  California,  and  ordered  that  the  Denver 
&  Rio  Grande  Railroad  Company  and  the  Missouri  Pacific  Railroad 
Company  be  made  parties  to  the  suit,  and  be  compelled  respectively 
to  interplead,  and  to  set  up  any  rights  which  they  or  either  of  them 
might  have  in  the  suit. 

The  Equitable  Trust  Company  has  appealed  to  this  court  from  the 
injunctive  part  of  the  order  of  the  District  Court  just  referred  to,  and 
it  also  applies  for  a  writ  of  prohibition  to  prevent  the  District  Court 
from  compelling  the  Denver  &  Rio  Grande  Railroad  Company  and  the 
Missouri  Pacific  Railroad  Company  to  interplead  in  the  foreclosure 
suit. 

Writ  of  mandamus  is  also  asked  directing  the  District  Court  to  grant 
the  motion  of  the  plaintiff  made  when  the  stipulations  heretofore  re- 
ferred to  were  filed  to  enter  foreclosure  decree.  To  this  petition  an- 
swer is  filed. 

There  are  also  before  us  petitions  to  intervene  in  opposition  to  the 
issuance  of  the  writs  of  mandate  and  prohibition  as  asked  for.  They 
set  up  that  the  Savings  Bank  &  Trust  Company  of  San  Francisco 
owns  125  and  represents  the  holders  of  575  additional  first  mortgage 
bonds  of  the  Western  Pacific;  that  on  March  13,  1916,  it  filed  petition 
in  the  United  States  District  Court  of  California  for  leave  to  intervene 
in  the  suit  there  pending  between  the  Equitable  Trust  Company, 
trustee,  and  the  Western  Pacific,  in  which  the  order  of  injunction  here- 
tofore referred  to  was  made ;  that  the  District  Court  ordered  the  peti- 
tion to  be  heard  on  March  20th,  a  date  subsequent  to  the  hearings 
before  this  court. 

The  petitioners'  position  is,  substantially,  as  follows:  As  minority 
bondholders  they  are  not  satisfied  with  the  plan  of  reorganization. 
They  say  contract  B  creates  an  equitable  lien  on  the  Denver  Railway 
as  of  the  date  of  that  contract,  June  23,  1905,  and  that  such  lien  is 
ahead  of  certain  outstanding  refunding  bonds  (over  $33,000,000  in 
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amount),  issued  by  the  Denver  &  Rio  Grande  Railroad  Company  on 
August  1,  1908,  and  ahead  of  $10,000,000  of  certain  outstanding  ad- 
justment bonds  issued  by  the  Denver  &  Rio  Grande  Company  in  May, 
1912.  It  is  argued  that,  if  contract  B  has  created  an  equitable  lien  as 
of  its  date,  the  earnings  of  the  Denver  Railroad  will  be  enough  to  pay 
the  interest  upon  the  Western  Pacific  Railway  bonds  until  the  prin- 
cipal is  fully  paid  in  as  provided  in  contract  B,  but  not  quite  enough 
to  pay  the  interest  on  all  the  refunding  bonds  and  all  the  adjustment 
bonds ;  but,  if  no  equitable  lien  exists,  then  the  earnings  of  the  Den- 
ver are  insufficient  to  pay  its  refunding  and  adjustment  bonds  and  the 
Western  Pacific  bonds.  Petitioners  insist  that  contract  B  is  an  equi- 
table lien  and  that  a  decision  that  it  is  must  vitally  ai?ect  the  value  of 
their  Western  Pacific  bonds.  They  aver  that  the  Equitable  Trust  Com- 
pany, as  trustee,  is  not  insisting  that  there  is  such  an  equitable  lien, 
and  that  the  trustee  is  not  using  all  proper  efforts  to  protect  the  rights 
of  the  bondholders  of  the  Western  Pacific;  that  the  Denver  Com- 
pany should  intervene  in  the  foreclosure  suit ;  that  the  trustee  herein 
and  the  Western  Pacific  whose  stock  is  owned  by  the  Denver  and  the 
Central  Trust  Company,  trustee,  for  the  second  mortgage  bondholders, 
the  bonds  being  owned  by  the  Denver  Company,  and  the  Boca  &  Loy- 
alton,  whose  stock  is  owned  by  the  Denver  Company,  all  consenting  to 
decree,  are  really  the  Denver  Company. 

The  complaint  in  intervention  enters  upon  some  history  of  the  bond 
issue  of  the  Denver  Company,  and  of  the  sales  of  the  first  and  re- 
funding bonds  of  that  company  through  the  medium  of  certain  bankers 
in  New  York,  and  alleges  that  the  Denver  Company  made  a  trust  deed 
to  secure  its  first  and  refunding  bonds,  and  that  such  deed  of  trust 
referred  to  contract  B,  thus  giving  the  parties  notice;  that  in  1912, 
the  Denver  Company  made  another  deed  of  trust  and  another  mort- 
gage to  secure  its  adjustment  bonds,  amounting  to  $10,000,000;  that 
the  adjustment  and  refunding  bonds  issued  by  the  Denver  Company 
were  negotiated  through  certain  bankers  named ;  that  the  same  bank- 
ers who  negotiated  these  bonds  initiated  the  reorganization  scheme  of 
the  Western  Pacific  and  the  Denver  &  Rio  Grande;  that  the  non- 
payment by  the  Denver  Company  to  the  Western  Pacific  of  the  inter- 
est due  by  the  Western  Pacific  in  March,  1915,  and  the  consequent 
default,  and  the  filing  of  the  foreclosure  suit  with  the  application  for 
the  appointment  of  a  receiver  immediately  followed;  that  the  bond- 
holders' protective  committee  is  the  same  as  the  reorganization  com- 
mittee ;  and  that  in  the  plan  to  create  a  holding  committee  the  mem- 
bers of  the  reorganization  committee  will  be  on  the  board  of  directors 
of  the  operating  corporation  of  the  plan. 

It  is  alleged  that  the  bankers  interested  in  the  reorganization  scheme 
caused  the  institution  of  the  present  suit,  and  the  institution  of  the  suit 
in  the  United  States  District  Court  in  New  York ;  that  in  the  New 
York  suit  the  Bankers'  Trust  Company,  trustee  under  the  mortgage 
securing  the  first  and  refunding  bonds  of  the  Denver  Company,  and 
the  New  York  Trust  Company,  trustee  under  the  mortgage  securing 
the  adjustment  bonds  of  the  Denver  Company,  were  not  made  parties; 
that  in  the  New  York  suit  the  Equitable  Trust  Company,  trustee,  did 
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not  ask  the  court  to  declare  that  the  obligation  of  the  Denver  Com- 
pany under  contract  IJ  would  be  a  lien  prior  to  the  rights  of  the  hold- 
ers of  the  Denver  Company's  first  and  refunding  bonds  or  its  adjust- 
ment bonds ;  and  that  if  the  New  York  suit  is  allowed  to  proceed  the 
rights  of  the  interveners  and  other  holders  of  the  first  mortgage  bonds 
of  the  Western  Pacific  will  be  imperiled  and  lost,  and  the  result  will 
be  that  the  bonds  of  the  interveners  would  be  subordinated  to  cer- 
tain first  and  refunding  bonds  and  adjustment  bonds  of  the  Denver 
Company,  all  of  which  were  issued  through  the  medium  of  certain 
named  bankers,  who,  it  is  alleged,  caused  the  bringing  of  the  suit.  In- 
terveners also  allege  that  the  Equitable  Trust  Company  by  its  course 
in  the  foreclosure  proceeding  involved  in  this  appeal,  and  its  course  in 
proceeding  in  the  New  York  suit  have  been  against  the  interests  of 
the  first  mortgage  bondholders  of  the  Western  Pacific,  and  that  the 
Denver  Company  is  endeavoring  to  obtain  a  decree  reversing  the  order 
of  the  District  Court  herein  appealed  from,  to  the  end  that  it  may  pro- 
ceed in  New  York  with  its  litigation,  which  will  be  injurious  to  the 
interests  of  the  bondholders;  that  the  plan  for  reorganization  is  in- 
tended to  operate  to  the  advantage  of  the  Denver  Company,  by  en- 
abling the  reorganization  committee  to  purchase  at  the  foreclosure  sale 
of  the  properties  of  the  Western  Pacific  all  the  properties  of  that  com- 
pany covered  by  the  first  mortgage  at  a  price  which  the  committee 
deems  proper;  and  that  the  claims  of  depositing  bondholders  against 
the  Denver  Company  will  be  turned  over  to  the  reorganization,  and 
that  nonassenting  bondholders  will  receive  only  their  distributive  share 
of  the  proceeds  of  the  sale  of  the  property,  the  intention  being  appar- 
ently to  deprive  the  nondepositing  bondholders  of  their  claims  against 
the  Denver  Company  on  account  of  contract  B ;  that  neither  the  Den- 
ver Company,  nor  the  Bankers'  Trust  Company,  nor  the  New  York 
Trust  Company  has  consented  to  the  decree  of  foreclosure  against  the 
Western  Pacific,  and  if  the  properties  of  the  Western  Pacific  are  sold 
and  the  proceeds  applied  upon  a  judgment,  and  the  judgment  docketed 
against  the  railway  company,  if  deficient,  that  the  Denver  Company, 
the  Bankers'  Trust  Company,  and  the  New  York  Trust  Company  may 
claim  that  the  obligation  of  the  Denver  Company  under  contract  B  has 
been  extinguished. 

The  prayer  of  the  interveners  is  that  the  true  meaning  of  contract  B 
in  respect  to  the  obligations  of  the  Denver  Company  to  the  Western 
Pacific  and  to  the  trustee  and  to  all  holders  of  first  mortgage  bonds  be 
declared ;  that  the  court  order  the  Bankers'  Trust  Company,  and  the 
New  York  Trust  Company,  and  the  trustees  under  the  bond  and  mort- 
gage of  the  Denver  Company,  to  be  brought  in  as  parties,  and  the 
rights  of  interveners  and  of  holders  of  first  mortgage  bonds  of  the 
Western  Pacific,  and  of  the  trustee  under  contract  B,  and  of  the  West- 
em  Pacific  and  the  Denver  under  contract  B,  be  determined,  and  that 
a  lien  be  adjudged  upon  the  railroad  and  property  of  the  Denver  Com- 
pany as  of  June  23,  1905,  and  be  held  superior  to  any  mortgage  or 
lien  of  the  Denver  Company  and  the  Bankers'  Trust  Company,  as 
trustee,  in  refunding  bonds  of  the  Denver  Company;  and  that  it  be 
declared  a  lien  ahead  of  the  adjustment  bonds  of  the  Denver  Company, 
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and  that  no  sale  of  the  Western  Pacific  property  be  granted  until  the 
Denver  Company  and  the  Bankers'  Trust  Company  and  the  New  York 
Trust  Company  shall  become  parties  to  the  suit,  and  shall  enter  into 
an  agreement  protecting  the  interests  and  claims  of  the  interveners 
and  first  mortgage  bondholders  of  the  Western  Pacific.  Further 
prayer  is  that,  before  ordering  any  sale  of  the  properties  of  the  West- 
ern Pacific,  the  court  take  evidence  with  respect  to  the  value  of  the 
Western  Pacific  and  fix  an  upset  price  below  which  the  commissioner 
making  the  sale  will  not  be  permitted  to  receive  a  bid  for  said  prop- 
erties, and  that  the  upset  price  be  high  enough  to  protect  prc^erly  the 
interests  of  interveners  and  of  first  mortgage  bondholders  not  parties 
to  the  plan  of  reorganization. 

[1]  From  the  statement  just  made  it  appears  that  on  March  1,  1916, 
as  between  the  parties  to  the  suit  in  foreclosure,  there  was  but  one  dis- 
puted issue  before  the  court.  That  controverted  issue  involved  the 
right  of  the  Boca  &  Loyalton  Railroad  Company  in  the  three  and  a 
fraction  miles  of  the  Western  Pacific  Railway  Company,  sole  defend- 
.ant,  to  survive  foreclosure  of  the  first  mortgage  of  the  Western 
Pacific.  But  inasmuch  as  this  matter  was  settled  or  adjusted  between 
the  parties  to  the  suit  before  the  decree  was  asked,  it  is  unnecessary 
to  dwell  upon  it  at  greater  length.  The  parties  to  the  suit  were  all 
agreeable  to  a  decree  in  foreclosure,  and  upon  the  showing  made  by 
affidavit  and  pleadings  before  the  court  we  think  were  entitled  to 
have  the  case  proceed  with  convenient  expedition,  unless  some  matter 
arose  which  called  for  inquiry  and  delay.  We  say  this  because  the 
affidavits  presented  to  the  court  disclosed  that  the  relief  which  the 
trustee  asked  for  in  behalf  of  the  mortgage  bondholders  could  only 
be  wholly  effectual  by  prompt  judicial  enforcement  of  the  rights  of 
the  trustee.  As  already  shown,  among  the  circumstances  put  before 
the  court  were  that  holders  of  more  than  $37,000,000  of  first  mortgage 
bonds  had  deposited  their  bonds  pursuant  to  a  plan  of  reorganization 
under  which  an  underwriting  for  the  sale  of  $20,000,000  principal 
amount  of  bonds  were  to  be  issued  by  the  purchaser  at  the  sale ;  that 
the  undertaking  had  been  performed,  and  that  under  the  plan  and 
agreement  it  must  be  operative  before  March  15,  1916,  and  would 
expire  July  1,  1916;  that  to  make  the  plan  effective  the  properties  of 
the  Western  Pacific  must  be  sold,  and  such  steps  must  be  taken  as 
would  allow  the  benefits  of  such  agreement  to  be  taken  before  July 
1,  1916,  and  that  if  the  plan  should  fail  by  reason  of  delay  in  fore- 
closure decree  and  sale  the  bondholders  who  are  parties  to  the  agree- 
ment will  be  liable  in  large  sums  for  underwriting  and  expenses ;  that 
the  plan  contemplated  heavy  expenses  for  railroad  extensions  out  of 
the  funds  to  be  raised,  and  that  it  will  be  unnecessary  to  carry  on  the 
receivership.  In  critical  examination  of  contract  B  it  must  be  borne 
in  mind  that  it  was  made  contemporaneously  with  the  mortgage  of 
the  Western  Pacific  and  is  to  be  construed  accordingly.  It  had  as  a 
main  purpose  inducernent  to  first  mortgage  bondholders,  for  it  scarce- 
ly needs  suggestion  that  with  its  existing  provisions  the  bonds  of  the 
Western  Pacific  would  bring  higher  prices  in  the  financial  markets 
than  would  an  issue  of  bonds  without  such  assurances. 
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[2]  There  appear  to  be  separable  covenants  in  the  whole  contract: 
One,  wherein  the  Denver  Company  agrees  to  pay  to  the  trustee  of 
the  first  mortgage  bonds  an  amount  which,  when  added  to  the  money 
actually  paid  by  the  Pacific  Company,  is  enough  to  pay  the  interest 
and  also  the  sinking  fund  as  may  be  due.  Another,  where  the  Denver 
Company  covenants  to  lend  to  the  Western  Pacific  such  an  amount 
as  will,  when  added  to  the  net  earnings  of  the  Western  Pacific  and 
without  including  interest  on  bonds,  enable  the  Western  Pacific  to 
make  its  interest  payment.  As  a  way  of  effecting  this,  the  Denver 
Company  was  to  pay  the  amounts  to  the  Western  Pacific,  the  Western 
Pacific  was  to  give  its  note  to  the  Denver,  and  then  the  Western 
Pacific  would  make  the  payments.  Such  a  mode  of  procedure  would 
result  in  this:  The  Western  Pacific  could  not  call  on  the  Denver  to 
make  payments  until  it  had  applied  its  earnings  to  pay,  but  the  secured 
mortgage  bondholders  could  demand  that  the  Denver  pay,  no  matter 
what  the  conduct  of  the  Western  Pacific  may  have  been  respecting 
application  of  its  earnings. 

[3,  4]  Another  important  general  subject  in  contract  B  is  that  of 
traffic.  The  Western  Pacific  was  to  secure  advantage  in  traffic  to 
the  East  via  Colorado  points.  But  we  can  pass  the  details  of  this 
feature  of  the  contract,  because  they  are  not  vital  to  the  questions 
here  under  consideration.  It  is  clear,  however,  that  the  mortgage 
covered  all  the  traffic  rights  of  the  Western  Pacific  as  they  are  defined 
in  contract  B.  But  the  rights  vested  in  the  trustee  with  respect  to  the 
enforcement  of  the  suretyship  of  the  Denver  were  reserved  to  the 
trustee.  With  those  several  features  of  the  contract  which  pertain 
directly  to  operation  and  traffic,  the  trustee  has  less  direct  obligation, 
although  it  could  terminate  the  traffic  agreement  under  certain  condi- 
tions. They  were  the  property  of  the  Western  Pacific,  and  were  to 
be  carried  out  primarily  at  least  by  the  railroad ;  but  with  the  money 
matters  affecting  payments  upon  bonds  the  trustee  is  to  deal  directly, 
and  is  the  party  in  interest  and  authorized  to  bring  suit  to  enforce 
the  rights  accruing  to  it  as  beneficiary. 

Contract  B  is,  in  its  obligations  upon  the  Denver  Company,  so  ex- 
plicitly kept  aUve  for  the  benefit  of  the  bondholders  that  provisions 
safeguarding  and  making  certain  the  money  payments  are  reiterated 
and  the  agreement  shall  (unless  abrogated  as  therein  expressly  pro- 
vided) "endure  until  all  the  first  mortgage  bonds  of  the  Pacific  Conv 
pany  shall  be  paid,  and  shall  run  with  the  railways  of  the  said  railway 
companies,  parties  to  it,  into  whosever  hands  they  may  come." 

[5]  It  is  not  our  intention  to  decide  that  the  agreement  made  to  run 
with  the  railways  of  the  railroad  companies  created  an  equitable  lien 
or  charge  in  the  nature  of  a  lien  which  attached  to  the  railway  prop- 
erty of  the  Denver  Company.  The  question  whether  or  not  it  did 
create  such  a  charge  cannot  and  should  not  be  adjudicated  without 
affording  to  the  Denver  Company  full  opportunity  to  be  heard.  But 
we  can  safely  say  that  it  contains  an  obligation  effective  when  the 
principal  debt  of  the  Western  Pacific  was  not  paid,  and  when  de- 
fault in  payment  of  interest  due  by  the  Western  Pacific  occurred,  and 
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when  the  Denver  Company  neglected  or  failed  to  live  up  to  the  ob- 
ligations imposed  upon  it. 

[8]  The  covenant  of  the  Denver  Company  and  of  the  Western  Com- 
pany to  pay  the  trustee  such  amounts  as  will,  with  the  amounts  actually 
paid  over  for  those  respective  purposes  by  the  Pacific  Company,  be 
sufficient  to  meet  the  interest  on  the  bonds  secured  and  the  sinkings 
fund  requirements,  runs  not  solely  to  the  Pacific  Company ;  nor  was 
its  principal  purpose  to  aid  the  Pacific  Company  to  pay  its  obligations ; 
nor  is  the  trustee  a  mere  custodian  for  the  Pacific  Company ;  nor  are 
the  moneys,  when  paid  over  to  the  trustee,  assets  of  the  Pacific  Com- 
pany in  the  same  sense  that  its  own  earnings  are.  Far  more  reason- 
able a  construction  is  it  that  under  the  covenants  the  trustee  is  the 
covenantee  of  a  trust  fund  for  the  benefit  of  the  bondholders  secured 
under  the  terms  of  the  first  mortgage,  and  that  the  trustee,  when  it 
shall  receive  moneys  turned  over  to  it  under  the  covenants,  would  apply 
them  for  the  benefit  of  the  bondholders. 

Whether  the  covenants  are  strictly  of  suretyship,  as  distinguished 
from  guaranty,  are  questions  not  appropriate  for  decision  now.  It  is 
enough  to  say  that,  whether  one  or  the  other  in  the  strictest  sense,, 
the  trustee  has  a  right  to  sue  the  Denver  Company  for  a  breach  of 
its  covenants  for  the  payment  of  interest  and  monies  due,  and  may 
properly  exercise  such  right  in  its  own  name  for  the  benefit  of  the 
first  mortgage  bondholders.  The  mortgage  itself,  specially  referring 
to  contract  B  in  clear  words,  says  that  in  case  of  default  in  payment 
of  interest  there  is  the  right  in  the  trustee  to  "sell  at  public  auction  all 
and  singular  the  *  *  *  obligations,  contracts,  agreements,  and 
interests  of  every  description"  held  by  the  trustee,  or  subject  to  the 
indenture,  excepting  only  the  right  of  the  trustee  and  of  tfie  holders 
of  the  bonds  secured  by  the  mortgage  under  contract  B,  requiring  the 
Denver  Company  to  pay  moneys  to  the  trustee  and  to  recover  damages 
from  the  Denver  Company  upon  default  of  such  payments.  This 
right  and  all  rights  secured  by  contract  B  necessary  for  the  enjoyment 
and  enforcement  of  such  rights  shall  remain  in  and  survive  to  the 
trustee  for  the  benefit  of  the  bondholders  despite  sale.  When  this 
undertaking  by  the  Denver  Company  to  pay  the  debt  of  the  Western 
Pacific  if  it  has  not  been  paid  by  that  company  was  unperformed,  the 
trustee  became  a  real  party  in  interest,  having  full  right  to  proceed 
by  suit  to  protect  the  mortgage  bondholders. 

[7]  It  is  undoubtedly  correct  that  when  the  Pacific  Company  made 
its  first  mortgage  it  pledged  all  the  assignable  rights  it  had  under  con- 
tract B.  The  rights  of  the  trustee  under  contract  B  are  distinct  from 
the  rights  of  the  Pacific  Company.  Those  of  the  Pacific  Company  are 
included  within  the  mortgage  or  pledge  and  can  be  sold  under  fore- 
closure. Those  of  the  trustee  to  enforce  under  B  are  not  included,  and 
therefore  cannot  be  sold.  They  remain  in  and  survive  to  the  trustee 
for  the  benefit  of  the  first  mortgage  bondholders. 

[8]  The  District  Court  in  California  was  not  asked  to  give  relief 
against  the  Denver  Company;  nor  was  it  asked  to  appoint  receivers,, 
except  to  protect  and  preserve,  pending  the  litigation,  the  property 
subject  to  the  mortgage  lien,  which  did  not  include  the  right  of  the 
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trustee  to  enforce  rights,  herein  involved,  against  the  Denver  Com- 
pany, for  it  may  be  reiterated  that  was  not  to  be  sold  under  foreclosure, 
but  was  to  survive  to  the  trustee  for  the  benefit  of  the  bondholders.  It 
comes,  then,  to  this :  The  receivers  had  a  right  to  the  custody  of  only 
the  property  the  subject-matter  of  litigation  described  in  the  amended 
complaint,  and  none  other. 

[9]  We  also  believe  that  the  trustee  had  a  right  to  proceed  with  its 
dependent  action  in  New  York.  Guardian  Trust  Co.  v.  Kansas  City 
So.,  146  Fed.  337,  76  C.  C.  A.  615.  The  Denver  Company  not  being 
within  this  jurisdiction,  and  the  District  Court  in  California  having 
no  possession  of  any  property  except  that  of  the  Western  Pacific  in 
California  covered  by  the  mortgage,  could  not  prevent  the  trustee  from 
bringing  action  in  personam  against  the  Western  Pacific  in  a  jurisdic- 
tion where  that  corporation  might  be  found.  Should  judgment  be  ob- 
tained, doubtless  satisfaction  from  the  property  in  the  hands  of  re- 
ceivers could  not  be  had  without  the  aid  of  the  court  having  authority 
over  the  receivers.    But  that  is  outside  of  this  dispute. 

[10,11]  The  Pacific  Company  may  have  a  right  to  proceed  upon 
the  liability  of  the  Denver  Company ;  but  that  need  not  be  considered, 
because  if  it  has,  notwithstanding  its  own  default,  and  if  the  receivers 
may  enforce  such  right,  remedy  lies  not  in  the  present  action,  but  in 
suit  in  the  nature  of  specific  performance  or  by  other  plenary  action 
to  comjJfel  the  Denver  to  pay  to  the  trustee,  that  being  the  corporation 
designated  to  receive  the  money.  We  may  assume  there  was  an  equi- 
table lien  given  by  contract  B  upon  the  property  of  the  Denver  Com- 
pany, and  still  it  could  not  avail  to  defeat  the  right  of  the  trustee  to 
foreclose  without  making  the  Denver  a  party  to  the  foreclosure  suit. 
The  Denver  Company  has  no  property  within  this  jurisdiction,  and  in 
the  event  of  decree  the  court  would  be  without  authority  to  enforce 
a  charge  against  its  property. 

[12]  We  would  not  in  any  sense  lessen  the  power  of  a  court  of 
equity  to  protect  itself  against  being  made  an  instrument  of  injustice. 
It  may  appropriately,  and  should,  scrutinize  matters  brought  before  it 
and  which  are  fairly  within  and  directly  related  to  the  issues  pre- 
sented. .  But  its  jurisdiction  is  always  limited  to  the  subject-matter  in 
the  case  before  it.  In  Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup.  Ct. 
773,  35  L.  Ed.  464,  Justice  Brewer  approved  part  of  the  opinion  of 
Chief  Justice  Beasley  in  Munday  v.  Vail,  34  N.  J.  Law,  418,  who  said : 

"Jurisdiction  may  be  defined  to  be  the  rlj?ht  to  adjudicate  conceniing  tlie 
subject-matter  in  the  given  case.  To  constitute  this,  there  are  three  essen- 
tials: First,  the  court  must  have  cognizance  of  the  class  of  cases  to  which 
the  one  to  be  adjudged  belongs :  second,  the  proper  parties  must  be  present ; 
and,  third,  the  point  decided  must  be.  In  substance  and  effect,  within  the  is- 
sue. That  a  court  cannot  go  out  of  its  appointed  sphere,  and  that  its  action 
Is  void  with  respect  to  persons  who  are  strangers  to  Its  proceedings,  are  prop- 
ositions established  by  a  multitude  of  authorities.  A  defect  in  a  judgment 
arising  from  the  fact  that  the  matter  decided  was  not  embraced  within  the 
issue  has  not,  it  would  seem,  received  much  judicial  consideration.  And  yet 
I  cannot  doubt  that,  upon  general  principles,  such  a  defect  must  avoid  a  judg- 
ment, it  is  impossible  to  concede  that,  because  A.  and  B.  are  parties  to  a 
suit,  a  court  can  decide  any  matter  in  which  they  are  Interested,  whether 
such  matter  be  involved  in  the  i)ending  litigation  or  not.  Person.s,  by  Ih^coiu- 
Ing  suitors,  do  not  place  themselves,  for  all  purposes,  under  the  control  of  the 
court,  and  it  Is  only  over  these  particular  interests  which  they  choose  to 
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draw  In  question  that  a  power  of  Judicial  decisions  arises.  If,  In  the  ordi- 
nary foreclosure  case,  a  man  and  his  wife  being  parties,  the  Court  of  Chan- 
cery should  decree  a  divorce  between  thein,  it  would  require  no  argument  to 
convince  every  one  that  such  decree,  so  far  as  it  attempted  to  affect  the  mat- 
rimonial relation,  was  void ;  and  yet  the  only  infirmity  in  such  a  decree  wonld 
be  found,  upon  analysis,  to  arise  from  the  drcunistances  that  the  point  de- 
cided was  not  within  the  substance  of  the  pending  litigation." 

The  record  shows  that  neither  plaintiff  nor  defendant  invoked  the 
jurisdiction  of  the  court  as  against  the  Denver  Company,  and  that  no 
question  was  before  the  court  for  adjudication  except  the  right  of  the 
trustee  to  foreclose  the  mortgage  of  the  Western  Pacific. 

[13, 14]  Under  the  usual  rule  of  the  federal  courts,  if  a  case  may 
be  finally  decided  between  the  parties  litigant  without  bringing  others 
before  the  court,  who  would,  generally  speaking,  be  necessary  parties, 
such  parties  may  be  dispensed  with,  if  they  are  citizens  of  another 
state.  This  in  no  real  sense  conflicts  with  the  principle  that,  if  those 
not  before  the  court  have  rights  so  closely  related  to  the  issues  be- 
tween the  parties  in  court  that  a  final  decision  cannot  be  made  between 
them  without  affecting  the  rights  of  those  not  before  the  court,  then 
the  court  may  not  dispense  with  such  persons.  California  v.  So.  Pac» 
157  U.  S.  229,  15  Sup.  Ct.  591,  39  L.  Ed.  683.  The  citation  from 
Beach  on  Equity  Practice  made  by  coimsel  in  opposition  to  the  plain- 
tiff's appeal  is  very  pertinent : 

"Necessary  parties  are  those  who  have  an  Interest  in  the  controversy,  bat 
whose  interests  are  separable  from  those  of  the  parties  before  the  court,  and 
will  not  be  directly  affected  by  a  decree  which  does  complete  and  full  justice 
between  them.  Such  persons  must  be  made  parties,  if  practicable,  in  ol  edi- 
ence  to  the  general  rule  which  requires  all  persons  to  be  made  parties  who  are 
interested  in  the  controversy,  in  order  that  there  may  be  an  end  of  litigation; 
but  the  rule  in  the  federal  courts  is  that  if  they  are  beyond  the  jurisdiction 
of  the  court,  or  if  making  them  parties  would  oust  the  jurisdiction  of  the 
court,  the  case  may  proceed  to  a  final  decree  between  the  parties  before  the 
court  leaving  the  rights  of  the  absent  parties  untouched,  to  be  determined  in 
any  competent  forum.  •  •  •  Indispensable  parties  are  those  who  not 
only  have  an  interest  In  the  subject-matter  of  the  controversy,  but  an  inter- 
est of  such  a  nature  that  a  final  decree  cannot  be  made  without  either  af- 
fecting their  interests  or  leaving  the  controversy  in  such  a  condition  that  its 
final  determination  may  be  wholly  Inconsistent  with  equity  and  good  con- 
science." 

[15]  It  is  argued  that  equity  rule  37  (198  Fed.  xxviii,  115  C.  C.  A. 
xxviii)  gave  to  the  court  power  to  order  that  the  Denver  be  made  a 
party.    It  provides  that: 

**  ♦  ♦  ♦  Any  person  may  at  any  time  be  made  a  party  if  his  presence  is 
necessary  or  proper  to  a  complete  determination  of  the  cause." 

Having  shown  that  the  Denver  was  not  a  necessary  or  proper  party 
to  the  cause  before  the  court,  the  rule  is  inapplicable.  Vaughan  v. 
Black  et  al.,  63  Mich.  215,  29  N.  W.  523;  Winsor  v.  Ludington,  77 
Mich.  215,  43  N.  W.  867. 

[18]  The  receivers  are  not  necessary  parties  to  the  appeal  from 
the  injunction  issued.  The  record  fails  to  show  that  the  court  acted 
upon  any  motion  for  injunction  made  by  them.  On  the  contrary,  the 
learned  District  Judge  remarked  that  the  receivers  stand  indifferent  as 
to  how  the  litigation  shall  go.  The  order  appealed  from  was  made  by 
the  court,  acting  of  its  own  motion,  imder  tiie  belief  that  it  had  power 
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to  control  and  direct  the  trustee  in  respect  to  its  actions  in  New  York 
and  elsewhere. 

[17,18]  We  may  well  doubt  whether  the  petition  in  intervention 
has  legal  relevancy  to  the  proceedings  pending  before  us.  But,  pass- 
ing that  point,  and  regarding  the  theory  of  the  application  to  intervene 
as  resting  upon  the  contention  that  contract  B  creates  an  equitable  lien 
upon  the  properties  of  the  Denver  Company  superior  to  adjustment 
and  refunding  mortgages  issued  by  the  Denver  Company,  there  is 
nothing  authorizing  the  court  to  infer  that  the  trustee  does  not  intend 
to  do  its  duty  and  assert  such  a  claim  against  the  Denver  Company 
after  the  foreclosure  of  the  mortgage  on  the  properties  of  the  West- 
em  Pacific.  Shaw  v.  Railroad  Company)  100  U.  S.  605,  25  L.  Ed. 
757.  It  is  hardly  conceivable  that  the  trustee  of  so  important  a  trust  as 
is  conferred  upon  the  Equitable  Trust  Company  will  incur  the  liability 
which  will  come  to  it  if  it  should  be  recreant  in  the  performance  of 
its  obligations  to  enforce  every  right  conferred  by  contract  B  for  the 
protection  of  the  first  mortgage  bondholders.  We  cannot  here  hold 
that  an  election  by  the  trustee  to  enforce  any  rights  that  the  mortgage 
bondholders  may  have  under  contract  B  against  the  Denver  Company 
after  foreclosure  indicates  infidelity  to  its  trust.  Possible  contro- 
versies which  may  arise  if  it  should  be  decided  that  contract  B  creates 
an  equitable  lien  cannot  be  disposed  of  in  this  litigation.  So  plain 
do  we  think  it  that  a  failure  to  assert  the  claim  of  the  trustee  against 
the  Denver  Company  on  contract  B  and  to  reduce  any  such  claim 
to  judgment  prior  to  foreclosure  and  decree  is  not  fraudulent  that  we 
need  not  say  anything  more  upon  the  point.  And  as  we  cannot  see  that 
a  nonassenting  bondholder  in  the  plan  of  reorganization  can  be  de- 
prived of  his  full  right  to  insist  that  an  action  be  brought  to  enforce 
contract  B,  we  fail  to  see  how  he  can  be  injured  by  permitting  the 
foreclosure  proceeding  to  proceed.  We  are  satisfied,  however,  that 
the  District  Court  in  its  discretion  has  full  power  to  make  an  order 
concerning  an  upset  price  upon  the  sale,  if  such  procedure  should  be 
deemed  desirable  by  the  court;  of  course,  hearing  may  well  be  ac- 
corded to  these  petitioners  and  such  others  as  may  appear  to  have  any 
interest  in  the  proceeding  for  the  purpose  of  aiding  the  court  in  as- 
certaining and  determining  what  the  upset  price  should  be. 

Summarizing  the  principal  points  we  conclude : 

The  receivers  not  being  necessary  parties  to  this  appeal,  the  motion 
to  dismiss  the  appeal  must  be  denied. 

The  trustee,  Equitable  Trust  Company,  had  a  right  to  proceed  to 
foreclosure  as  it  prayed  against  the  Western  Pacific. 

The  Denver  Company  was  not  a  necessary  or  proper  party  to  such 
foreclosure  proceedings,  and  the  Denver  Company  not  being  within 
the  jurisdiction  of  the  court,  and  the  court  having  no  custody  of  its 
property,  no  order  could  be  made  compelling  it  to  interplead  in  the 
foreclosure  strit. 

The  trustee  had  a  right  to  begin  action  against  the  Denver  Company 
in  New  York  to  enforce  any  rights  accruing  under  contract  B  to  the 
bondholders,  and  the  District  Court  in  California  had  no  power  to  in- 
terfere with  the  trustee  in  proceeding  with  such  action. 
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[19]  That  part  of  the  order  which  would  compel  the  Denver  Com- 
pany and  the  Missouri  Pacific  Company  to  become  parties  to  interplead 
having  been  in  excess  of  jurisdiction,  writ  of  prohibition  is  properly 
invoked.  U.  S.  v.  Mayer,  235  U.  S.  67,  35  Sup.  Ct.  16,  59  L.  Ed. 
129;  McClellan  v.  Garland,  217  U.  S.  268,  30  Sup.  Ct.  501,  54  L. 
Ed.  762;  In  re  Rice.  155  U.  S.  396,  15  Sup.  Ct.  149,  39  L.  Ed.  198. 

[20]  We  shall  deny  the  petition  for  a  writ  of  mandamus,  because 
every  presumption  is  that  the  District  Court,  being  advised  of  the  views 
of  this  court,  will  proceed  to  give  the  parties  full  measure  of  relief. 

The  order  appealed  from  is  reversed. 

Petitioner's  application  for  writ  of  prohibition  is  granted. 

The  application  for  writ  of  mandamus  is  denied. 


(231  Ffed.  594)  

GUARANTY  TRUST  CO.  OF  NEW  YORK  v.  INTERNATIONAL  STEAM 

PUMP  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    February  16^  1916.) 

No.  218. 

1.  Corporations  ^=>560(1) — Receivers — Management  of  Pbopertt— Duty  to 

Ask  for  Instructions. 

Where,  after  the  appointment  of  receivers  for  a  coriwration  in  a 
creditors*  suit,  installments  of  interest  became  due  on  a  mortgage,  a 
failure  to  pay  which  entitled  the  trustee  to  declare  the  entire  mortgage 
debt  due  and  to  foreclose,  proper  practice  required  the  receivers  to  applj 
to  the  court  for  Instructions  with  respect  to  the  payment  of  such  latere^, 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  2253,  2257. 
2262 ;   Dec.  Dig.  <S=>560(1).] 

2.  Corporations  ^=>552 — Receivers — Legality  and  Propriety  of  Apponrr- 

ment — Consent  op  Directors  of  Corporation. 

The  consent  of  the  directors  of  a  corporation  to  the  appointment  of  re- 
ceivers in  a  creditors'  suit  field,  on  the  evidence,  to  have  been  made  in 
good  faith,  from  a  desire  to  keep  the  corporation  a  going  concern  at  a 
time  when  the  general  financial  situation  was  extremely  uncertain,  and 
not  through  any  fraud  or  collusion  with  bondholders  or  one  class  of 
stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  2201;  Dec 
Dig.  <g=>552.] 

3.  Corporations  ^=»47& — Mortgages — Right  of  Trustee  to  Foreclose— Be* 

ceiversuip  for  corporation  mortgagor. 

Where  there  was  default  in  the  payment  of  interest  and  sinking  fond 
due  on  a  mortgage  by  a  corporation  which  was  in  the  hands  of  receivers, 
the  trustee  properly  exercised  its  power  to  declare  the  mortgage  debt  doe 
and  bring  a  foreclosure  suit. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  (f  1860,  1872- 
1874 ;   Dec.  Dig.  <g=>479.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Guaranty  Trust  Company  of  New  York,  trus- 
tee, against  the  International  Steam  Pump  Company.  Decree  for  com- 
plainant, from  which  Gilbert  Collins,  as  foreign  receiver,  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Mayer,  District  Judge,  ccmfirm- 
ing  the  report  of  the  master : 

^=:»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  IndexM 
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It  is  unnecessary  to  add  mucb  to  the  literature  of  this  proceeding,  for  the 
report  of  the  special  master,  in  whose  conclusions  I  concur,  is  at  once  concise 
and  compi^ehensive,  and  the  hearing  before  him  was  conducted  along  the  lines 
of  thorough  inquiry  which  I  had  hoped  for,  when  brushing  aside,  for  that 
purpose,  all  questions  of  laches  and  mere  technique,  I  desired  that  the  fullest 
opportunity  should  be  opened  to  the  objectors  to  prove  the  serious  allegations 
of  collusion  and  fraud,  as  well  as  the  charge  that  the  company  was  solvent 
on  September  1,  1914,  and  thereafter,  and  able  to  pay  the  interest  on  the 
mortgage  and  the  sinking  fund  installment  which  came  due  on  that  day. 

While  Receiver  Collins  is  technically  the  party  to  this  controversy  who  in- 
terposes an  amended  answer,  the  real  attacking  parties  are  certain  stock- 
holders and  a  committee  of  preferred  stockholders  who,  among  other  things, 
insist  that  because  of  the  unfairness  of  a  proposed  plan  of  reorganization 
the  court  should  not  make  and  enter  a  decree  of  foreclosure  herein. 

An  earnest  address  is  made  by  these  stockholders,  in  effect,  to  the  discre- 
tion of  the  court  to  prevent  what  they  assert  will  be  an  unjust  and  unfair 
rearrangement  of  bond  and  stock  holding  interests  under  the  new  plan  which 
is  intended  to  be  effective  in  due  course  if  a  sale  under  the  decree  of  fore- 
closure takes  place.  I  have  said  "in  effect  to  the  discretion  of  the  court"  ad- 
visedly, because  courts  are  not  empowered  to  make  contracts  for  parties  in 
interest,  nor  can  courts  adjudge  or  decree  the  terms  upon  which  a  mort- 
gagee may  allow  to  junior  lienors,  or  others,  participation  in  his  mortgaged 
property  when  failure  to  pay  the  debt  due  him  brings  that  property  under 
the  hammer. 

It  is  rare  that  any  reorganization  is  satisfactory  to  all  concerned ;  for,  in 
the  nature  of  things,  when  there  is  not  on  hand  enough  to  satisfy  every  obli- 
gation in  full,  some,  and  perhaps  all,  must  suffer  more  or  less;  but,  in  the 
absence  of  fraud  in  the  inception  or  a  fraudulent  scheme  to  which  court  pro- 
ceedings are  necessary  incidents,  the  field  in  which  the  battle  for  respective 
adjustments  must  be  fought  out  is  beyond  the  court  room,  for  the  court  can 
only  ask  whether,  without  the  aid  of  fraud  or  unlawful  means,  the  debt  is 
really  and  justly  due. 

It  is  clear,  therefore,  that  the  court  cannot  directly  or  indirectly  rewrite 
this  reorganization  agreement  and  I  should  not  state  something  so  obvious, 
were  it  not  for  the  fact  that  the  argument,  so  urgently  pressed,  comes  down 
to  that.  The  charges  of  fraud  and  collusion  are  not  only  not  sustained, 
but  are  affirmatively  disproved,  as  the  record  abundantly  shows. 

To  have  a  real  understanding  of  a  situation,  we  must  put  ourselves  back 
to  the  time  when  the  event  occurred.  I  well  remember  when  the  application 
for  the  appointment  of  receivers  was  made.  The  European  War  had  gravely 
disturbed  financial  conditions,  and  as  a  consequence  credit  was  tightened  to 
the  straining  point.  There  was  a  large  measure  of  forbearance  and  calm 
good  sense,  but  financial  institutions,  of  necessity,  were  reluctant  to  lend 
money  in  those  earlier  days  of  that  trying  period,  for  no  man  was  wise  enough 
to  see  far  ahead ;  and,  on  August  26,  1914,  and  September  1,  1914,  that  any 
banking  institution  would  lend  money  to  the  overcapitalized  and  overloaded 
International  Steam  Pump  Company,  doing  a  hesitant  business,  was  a  propo- 
sition so  unlikely  as  not  to  suggest  serious  discussion.  General  business  con- 
ditions, perhaps,  were  slightly  better  on  December  2,  1914,  the  date  when 
the  trustee  declared  the  principal  due,  but  the  condition  of  the  company  was 
no  better  for  the  practical  purpose  of  relieving  the  default 

[1]  I  have  no  doubt  that  had  the  receivers  applied  to  me  for  instructions, 
I  would  not  have  seen  the  way  clear  for  the  default  to  be  relieved  in  view  of 
the  situation  of  the  company  and  the  then  conditions  of  its  business  and 
of  business  at  large.  I  regrret  that  the  receivers  did  not  ask  the  court  for 
instructions.  Such  a  course  might  have  averted  the  present  controversy,  and 
receivers  are  herewith  informed  that  in  all  future  cases  they  must  apply  for 
instructions ;  but  there  is  no  reason  to  believe  that  this  omission  was  purpose- 
ful, for,  in  view  of  the  petition  for  leave  to  issue  receivers*  certificates 
(Exhibit  R)  on  or  about  September  18, 1914,  they  might  naturally  conclude  that 
it  would  be  an  act  of  supererogation  to  ask  what  they  should  do  in  respect 
of  the  interest  and  the  sinking  fund  installments  in  default  when  they  had 
been  authoriied  to  raise  a  large  fond  because  ''without  adequate  capital 
145C.C.A.— 31 
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with  which  to  carry  od  the  business  of  defendant  company  so  as  to  preserve 
and  protect  Its  property  and  assets." 

In  pointing  out  the  course  to  be  pursued  by  receivers  hereafter,  I  am  not  to 
be  understood  as  criticizing  counsel  for  the  receivers  (upon  whose  advice.  In 
such  a  matter,  receivers  are  entitled  to  rely) ;  for  his  labors  have  been  marked 
by  unceasing  effort  and  a  high  sense  and  practice  of  devotion.  The  sugges- 
tion now  made  that  the  default  may  be  cured  at  this  time  Is  highly  Impractica- 
ble, even  If  It  were  possible  as  a  matter  of  law.  T^e  corporation  has  been 
declared  dissolved  and  Its  charter  forfeited  by  a  decree  of  a  court  of  compe- 
tent jurisdiction.  I  know  of  no  means  to  bring  It  to  life.  It  cannot  be  that 
the  Court  of  Chancery  of  New  Jersey  would  vacate  Its  own  decree  on  a 
state  of  facts  which  cannot  be  changed,  and  In  any  event  I  cannot  speculate  on 
the  ultimate  result  of  further  litigation  along  that  line. 

Other  suggestions  as  to  the  sale  of  the  plant  and  the  borrowing  by  the 
receivers  of  money  with  which  to  pay  the  Interest  and  sinking  fund  install- 
ments, are  likewise  Impracticable,  llils  court  must  keep  faith  with  its  own 
certificate  holders  and  has  always  done  so,  and,  after  all,  business  Is  not 
an  abstraction,  but  a  real  thing,  and  even  if  only  $1,300,000,  and  not  $10,200,- 
000,  were  required,  there  Is  only  one  way,  in  Justice  to  this  property,  to  pro- 
duce it  and  that  is  to  produce  it  To  theorize  about  it  may  be  interesting 
but  is  not  convincing. 

To  conclude:  The  trustee  was  fully  within  its  rights,  there  Is  no  suggestion 
that  its  conduct  was  In  any  wny  open  to  question,  and  there  was  no  fraud 
or  fraudulent  collusion  to  which  the  bondholders  were  parties.  There  are 
several  reasons,  as  the  master  has  pointed  out,  why  the  plaintiff  must  prevail ; 
but,  in  confirming  his  conclusions,  I  think  it  desirable  to  add  that  the  record 
satisfies  me  that  the  directors  acted  In  good  faith  when  they  concluded  that 
a  receivership  was  inevitable  and  that  t^  course  was  determined  upon,  not 
to  Injure  the  company,  nor  to  gain  advantage  for  any  particular  class  oC 
security  holders,  but  to  save  the  business  and  plant  as  a  going  proposition. 

I  think  I  understand  the  point  of  view  of  the  complaining  preferred  stock- 
holders and  their  criticisms  of  the  reorganization  agreement,  and  it  Is  but 
natural  that  they  should  endeavor  to  obtain  what  they  may  consider  would 
be  a  Just  participation  In  the  proposed  reorganization;  but,  on  examination 
of  this  extensive  record,  there  is  no  escape  from  the  conclusion  that  both  the 
receivership  and  the  foreclosure  were  Justified  on  the  facts  as  they  existed  on 
and  from  August  26th  and  up  to  December  2d. 

Finally,  I  am  of  opinion  that  the  court  had  Jurisdiction  in  the  suit  in  whidi 
the  receivers  were  appointed,  and  unquestionably  had  Jurisdiction  in  the 
foreclosure  suit.  I  have  examined  the  cases  cited,  and  I  find  no  case  whl(ii 
authorizes  the  court  to  withhold  its  foreclosure  decree  where  fraud,  in  some 
form,  is  not  shown. 

The  case  of  Bogert  v.  Southern  Pacific  Company  (D.  0.)  226  Fed.  500,  called 
to  my  attention  since  the  argument,  deals  with  a  situation  which,  in  my 
opinion,  is  entirely  different  from  the  case  at  bar,  both  on  the  facts  and  in 
respect  of  the  principles  involved.  For  the  reasons  outlined,  the  special 
master's  report  will  be  confirmed,  and  the  decree  will  pass. 

As  the  amended  answer  was  interposed  in  good  faith  and  the  trial  before 
the  master  will,  in  my  opinion,  be  a  benefit  in  the  long  run,  because  all  tbe 
facts  have  thus  become  of  record  and  the  doubt  which  always  exists  in  tbe 
absence  of  a  full  inquiry  has  been  removed,  costs  (by  which  Is  meant  dis- 
bursements) will  not  be  imposed,  if,  however,  an  appeal  is  taken,  then  tbe 
objectors  acting  through  Receiver  Collins  will  be  taking  their  dtiances  aa 
litigants  on  facts  which  they  now  know,  and,  in  the  event  of  an  afllrmance* 
costs  of  this  trial  will  be  taxed  against  them  in  this  court 

Settle  decree  on  two  days*  notice. 

The  following  is  the  opinion  of  Special  Master  Gilbert  in  the  court 
below : 

This  cause  was  originally  referred  to  me  by  order  of  this  court  dated 
August  19,  1915,  to  hear  and  determine  the  issues  of  law  and  fact  arising  in 
said  cause  and  to  report:  (1)  The  amount  due  on  the  first  lien  5  per  cent,  20- 
year  sinking  fund  gold  bonds  of  the  International  Steam  Pump  Company  for 


Digitized  by  VjOOQIC 


GUABANTT  TRUST  OO.  V.  INTERNATIONAL  STEAM  PUMP  CO.        483 

principal  and  Interest ;  <2)  the  nature,  extent,  and  character  of  the  property 
mortgaged  and  pledged  by  the  first  mortgage  and  deed  of  trust  and  the 
mortgage  supplemental  thereto  of  the  International  Steam  Pump  Company ; 
and  (3)  the  nature,  extent,  and  character  of  the  property  of  said  Internation- 
al Steam  Pump  Company  not  subject  to  said  first  mortgage  and  deed  of  trust 
and  the  mortgage  supplemental  thereto.  Subsequently,  and  by  order  dated 
October  19,  1915,  Gilbert  Collins,  receiver  of  the  International  Steam  Pump 
Company  appointed  by  the  Chancery  Court  of  New  Jersey  in  an  action  to 
dissolve  the  corporation,  was  permitted  to  amend  his  answer  in  this  cause  and 
to  file  an  amended  answer  in  the  form  submitted  upon  the  application,  except 
that  there  was  stricken  from  the  said  proposed  answer  any  and  all  allegra- 
tions  with  respect  to  the  "Antt-Trust  Act  of  July  2,  1890  (26  Stat.  209,  c.  647) 
and  any  defense  based  upon  the  terms  of  said  Act"  The  original  pleadings 
required  only  the  taking  of  proof  of  the  formal  allegations  of  the  bill,  and 
this  proof  had  been  taken  and  completed  prior  to  the  amendment  of  the 
answer  by  Receiver  Collins. 

The  amended  answer  filed  by  Receiver  Collins,  however,  presented  two  new 
issues,  substantially  as  follows:  (1)  A  defense  that  the  default  in  the  pay- 
ment of  interest  and  in  the  payment  of  the  sinking  fund  installment  required 
by  the  mortgage  in  suit,  which  interest  and  sinking  fund  installment  became 
due  September  1,  1914,  was  the  result  of  collusion  and  fraud  between  the 
directors  of  the  International  Steam  Pump  Company  and  some  of  its  stock- 
holders and  its  bondholders  and  others;  and  (2)  that  the  International 
Steam  Pump  Company  was,  on  September  1,  1914,  and  thereafter,  solvent 
and  able  to  pay  the  interest  on  the  mortgage  and  the  sinking  fund  installment 
which  came  due  on  that  day,  by  reason  of  which  the  defendant  should  be  re- 
lieved of  the  default.  Pursuant  to  the  terms  of  the  order  of  October  19,  1915, 
the  taking  of  testimony  before  me  on  the  special  issues,  presented  by  the 
amended  answer  of  Receiver  Collins  began  on  October  19,  1915,  and  ended 
on  November  1,  1915.  On  the  hearing  before  me,  I  was  attended  by  Messrs. 
Stetson,  Jennings  &  Russell,  solicitors  for  Guaranty  Trust  Company  of  New 
York,  complainant  (Mr.  Wardwell  and  Mr.  Sunderland,  of  counsel);  by 
Messrs.  Cravath  &  Henderson,  solicitors  for  the  complainants  Conley  and 
others  in  the  action  in  this  court  in  which  receivers  were  appointed,  and 
representing  the  bondholders*  committee,  of  which  Charles  H.  Sabin  is 
chairman  (Messrs.  Paul  D.  Cravath  and  Douglas  M.  Moffat,  of  counsel) ;  by 
Messrs.  Alexander  &  Green,  solicitors  for  the  defendant  International  Steam 
Pump  Company,  and  representing  the  stockholders*  committee,  of  which 
Lewis  li.  Clarke  is  chairman  (Mr.  William  W.  Green,  of  counsel) ;  by  lieven- 
tritt,  Cook  &  Nathan,  solicitors  for  the  receivers  appointed  by  this  court  (Mr. 
Edgar  M.  Leventritt,  of  counsel);  by  Mr.  Merritt  Lane,  counsel  for  Gilbert 
Collins,  the  New  Jersey  receiver;  also  by  Messrs.  W.  Bourke  Cockran  and 
McDougall  Hawkes,  associated  with  Mr.  Merritt  Lane. 

As  to  the  defense  based  upon  the  charge  of  collusion  and  fraud: 

The  International  Steam  Pump  Company  for  some  years  prior  to  the  year 
1914  owned  all  of  the  stock  of  various  corporations  which  are  hereafter  termed 
"companies  wholly  owned  by  the  International  Steam  Pump  Company.'*  It 
also  controlled  by  ownership  of  stock  the  corporations  known  as  Henry  R. 
Worthington,  Blake  &  Knowles  Steam  Pump  Works,  and  Holly  Manufactur- 
ing Company.  These  companies  are  hereafter  referred  to  as  "companies  con- 
trolled by  the  International  Steam  Pump  Company.**  All  of  the  companies, 
either  wholly  owned  by  the  International  Steam  Pump  Company  or  con- 
trolled by  the  International  Steam  Pump  Company,  were  operated  as  separate 
and  distinct  companies  under  the  control  of  the  International  Steam  Pump 
Company. 

It  is  (luite  clear,  from  the  minutes  of  the  various  meetings  of  the  directors 
of  the  International  Steam  Pump  Company  and  from  various  reports  and  cor- 
respondence in  evidence,  that  as  early  as  the  spring  of  the  year  1913  the 
directors  of  the  International  Steam  Pump  Company  had  found  the  company 
to  be  handicapped  by  lack  of  sufiicient  working  capital.  At  that  time  the 
combined  companies  owed  the  various  banks  and  others  on  bills  payable  ap- 
proximately $1,500,000.  The  directors  also  found  that  the  operation  of 
the  company  and  of  the  companies  controlled  by  it  was  cumbersome  and  ex- 
pensive, because  of  the  necessity  of  keeping  up  separate  organizations  for. 
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subsidiary  companies;  and  as  early  as  the  spring  of  the  year  1913  the 
directors  began  to  consider  plans  for  additional  permanent  working  capital 
and  for  a  so-called  unification  of  the  various  plants  owned  or  controlled  by 
the  International  Steam  Pump  Ck>mpany. 

There  is  no  doubt  in  my  mind,  after  hearing  the  testimony  of  the  various 
witnesses  and  after  reading  the  various  exhibits  submitted  to  me,  that 
these  efforts  then  begun  by  the  directors  were  begun  and  conducted  in  good 
faith,  having  in  mind  solely  the  interests  of  the  company,  without  regard  to 
any  special  advantage  in  favor  of  bondholders  or  of  the  holders  of  common 
stocli,  or  any  disadvantage  to  the  holders  of  preferred  stock  of  the  Internation- 
al Steam  Pump  Company.  In  the  month  of  May,  1913,  the  directors  found 
it  necessary  to  borrow  the  sum  of  $300,000,  and  in  order  to  borrow  this 
money  they  induced  Messrs.  William  Salomon  &  Company,  J.  B.  Haggin,  and 
M.  Guggenheim  Sons  to  guarantee  the  payment  of  the  loan.  In  July,  1913,  the 
directors  arranged  for  a  loan  of  $1,800,000  from  various  banks  and  trust  com- 
panies, pursuant  to  the  terms  of  the  so-called  collateral  trust  agreement  in 
evidence,  whereby  the  International  Steam  Pump  Company  and  various  of  the 
companies  wholly  owned  by  it  and  the  companies  controlled  by  it  pledged 
certain  obligations  and  accounts  receivable  with  the  trustee  for  these  various 
banks  to  secure  this  loan  of  $1,800,000,  which  according  to  the  terms  of  the 
agreement  became  due  on  March  1,  1914^  On  March  2,  1914,  this  loan  of 
$1,800,000  under  the  collateral  trust  agreement  was  reduced  to  the  sum  of 
$1,150,000,  and  a  new  loan  was  made  by  the  various  banks  and  trust  com- 
panies, coming  due  according  to  its  terms  on  October  2,  1914.  This  loan  of 
$1,150,000  was  likewise  secured  by  bills  and  accounts  receivable  of  the  Inter- 
national Steam  Pump  Company  and  its  subsidiary  companies. 

During  the  spring  of  the  year  1914  the  efforts  of  the  directors  to  work  out 
a  plan  for  the  permanent  financing  of  the  company  continued.  Many  difficul- 
ties were  presented  In  the  consideration  of  these  various  plans  for  permanent 
financing,  and  apparently  it  was  impossible  for  any  one  of  the  various  plans 
which  had  been  presented  to  be  adopted.  There  were  several  reasons  for 
this.  One  was  the  difficulty  of  obtaining  unanimous  consent  of  the  bondholders 
to  the  creation  of  a  lien  prior  to  their  mortgage.  Another  was  the  inability  of 
the  Benjamin  Guggenheim  estate,  which  owned  more  than  half  of  the  common 
stock,  to  contribute  its  share  of  the  cash  required.  A  discussion  of  these 
various  plans  to  permanently  finance  the  company  and  for  unification  of  its 
various  plants  continued  during  the  spring  and  early  summer  of  the  year  1914. 
In  June  or  July,  1914,  various  of  the  directors  of  the  International  Steam 
Pump  Company  took  up  with  various  banks  and  trust  companies  a  suggestion 
to  pay  off  the  loan  of  $1,150,000  as  of  July  31,  1914,  and  the  placing*  of  a 
new  loan  to  run  for  at  least  six  nM>nths.  It  was  intended  in  this  way  to  effect 
an  extension  of  the  existing  loan  which  otherwise  would  become  due  on  Octo- 
ber 2,  1914.  The  banks  were  disinclined  to  make  that  arrangement  at  that 
time,  and  the  directors  concluded  that  the  payment  of  this  loan  would  be 
forced  by  the  various  banks  on  October  2,  1914,  when  It  became  due.  The 
European  War  began  on  or  about  July  31,  1914,  at  or  about  which  time  the 
Stock  Exchange  in  the  city  of  New  Yorit  closed.  Business  conditions  gener- 
ally were  in  a  most  chaotic  state  for  some  time  after  July  31,  1914.  As  it 
subsequently  developed,  banks  did  not  generally  call  loans  or  force  their  pay- 
ment when  they  became  due  in  or  about  the  month  of  October,  1914 ;  but  it  is 
impossible  to  state  that  the  directors  of  the  International  Steam  Pump  Com- 
pany in  July  and  August,  1914,  were  not  In  fact  apprehensive  of  the  calling  of 
this  loan  when  it  should  become  due. 

Various  meetings  of  the  directors  and  others  interested  in  the  company 
were  held  in  the  months  of  July  and  August,  1914,  as  a  result  of  which  the 
directors  of  the  company  concluded  that  it  was  necessary  for  the  protection 
of  all  parties  interested  in  the  company  to  place  the  company  in  the  hands  of 
receivers  to  be  appointed  by  this  court  In  order  to  give  this  court  jurisdiction, 
William  Salomon  &  Co.  arranged  for  the  purchase  of  a  claim  from  Rogers- 
Brown  of  Buffalo,  New  York,  which  was  assigned  and  transferred  to  Alexan- 
der J.  Lindsay,  who  became  one  of  the  complainants  in  the  suit  for  the  appoint- 
ment of  receivers.  Mr.  McCulloh,  representing  J.  B.  Haggin,  procured  the 
complainant  Couley,  in  whose  name  stood  certain  of  the  stock  belonging  to 
the  Haggin  family,  and  William  Salomon  &  Co.  also  procured  Mr.  J.  Horace 


Digitized  by  VjOOQIC 


GUARANTY  TBU8T  CO.  V.  INTERNATIONAL  STEAM  PUMP  CO.         485 

Harding  as  a  bondholder  to  act  as  one  of  the  complainants.  It  was  under- 
stood by  the  directors  that  an  action  for  the  appointment  of  receivers 
would  be  brought  by  Messrs.  Conley,  Lindsay,  and  Harding,  and  that  upon 
the  commencement  of  the  action  the  International  Steam  Pump  Company 
should  admit  the  allegations  of  the  bill  and  consent  to  the  appointment  of 
receivers.  It  is  quite  clear,  too,  that  the  various  attorneys  acting  in  the 
matter  appreciated  that  the  appointment  of  receivers  would  be  followed  by 
the  foreclosure  of  the  mortgage  securing  the  bonds,  and  that  by  reason  of 
such  foreclosure  the  control  of  the  property  would  be  in  the  hands  of  the 
bondholders. 

The  bonds  secured  by  the  mortgage  sought  to  be  foreclosed  in  this  cause 
were  owned  by  1,631  different  persons.  On  the  26th  of  August,  1914,  the  date 
of  the  appointment  of  the  receivers  by  this  court,  the  board  of  directors  of 
the  International  Steam  Pump  Company  consisted  of  11  members.  Of  these 
directors,  Messrs.  Henry,  Gannett,  and  Lane  are  referred  to  in  the  record  as 
representing  bondholders.  Neither  of  these  gentlemen  are  shown  to  have  own- 
ed any  bonds  of  the  International  Steam  Pump  Company.  Mr.  Henry  was  a 
member  of  the  firm  of  William  Salomon  &  Co.,  who  had  sold  the  bonds  of  the 
International  Steam  Pump  Company  in  1909;  Mr.  Gannett  was  a  member  of 
the  firm  of  Parkinson  &  Burr,  of  Boston,  which  firm  was  interested  with  Wil- 
liam Salomon  &  Co.  in  the  sale  of  the  bonds;  and  Mr.  Lane  was  president 
of  the  Standard  Trust  Company  of  New  York,  which  was  the  trustee  of  the 
mortgage  in  suit,  and  upon  the  merger  of  that  company  with  the  Guaranty 
Trust  Company  of  New  York  became  and  still  is  a  vice  president  of  that 
company.  The  other  members  of  the  board  had  either  been  connected  with 
some  of  the  subsidiary  concerns  upon  their  being  taken  over  by  the  Inter- 
national Steam  Pump  Company,  or  originally  became  members  of  the 
board  at  the  invitation  of  the  Guggenheim  stock,  with  the  exception  of  Mr. 
Moller,  who  was  himself  a  stockholder,  and  who  represented  the  Haggln  in- 
terests, and  Mr.  Parlin,  who  was  also  a  holder  of  a  very  substantial  block  of 
preferred  stock.  But  one  of  the  1,631  owners  of  bonds  is  shown  to  be  a 
member  of  the  board  of  directors  of  International  Steam  Pump  Company. 
So  far  as  the  record  shows,  Messrs.  Henry,  Gannett,  and  Lane  were  members 
of  the  board  of  directors  without  the  knowledge  of  the  1,630  holders  of  bonds, 
and  without  any  authority  to  represent  them. 

Whatever  view  may  be  taken  of  the  action  of  the  directors  In  consenting 
to  the  appointment  of  receivers  on  August  26,  1914,  in  contemplation  of  the 
default  in  the  payment  of  interest  and  of  the  sinking  fund  Installment,  this 
action  of  the  board  of  directors,  so  far  as  this  record  shows,  was  entirely 
without  the  knowledge,  approval,  consent,  or  co-operation  of  these  1,630 
bondholders.  If  there  was  any  bad  faith  on  the  part  of  the  directors  (and  I 
do  not  find  from  the  evidence  that  there  was  any),  the  bondholders  were  not 
parties  to,  nor  had  they  any  knowledge  of,  such  bad  faith;  and  there  is 
nothing  in  the  record  which  will  justify  a  finding  that  the  action  taken  by 
the  directors  was  the  result  of  any  collusion  or  fraudulent  device  or  scheme 
to  which  the  bondholders  were  a  party. 

As  to  the  ability  of  the  International  Steam  Pump  Company  to  pay  the  in- 
terest and  sinking  fund  installment  which  came  due  on  September  1,  1914: 

In  the  presentation  of  the  case  to  me,  counsel  discussed  the  condition  of  the 
company  as  of  August  26,  1914,  immediately  prior  to  the  appointment  of  the 
receivers,  rather  than  its  condition  on  September  1,  1914 ;  and  it  wHl  greatly 
simplify  the  situation  if  I  discuss  the  situation  as  of  August  26,  1914.  The 
situation  was  substantially  the  same  on  August  26,  1914,  as  it  would  have 
been  on  September  1,  1914,  had  receivers  not  been  appointed.  The  situation 
was  substantially  changed  by  the  appointment  of  the  receivers,  because  im- 
mediately upon  the  appointment  of  the  receivers  the  various  banks  applied 
balances  to  the  credit  of  International  Steam  Pump  Company  against  its 
indebtedness  to  these  banks;  and  we  cannot  very  well  discuss  the  ability  of 
the  International  Steam  Pump  Company  to  pay  interest  and  sinking  fund  in- 
stallment on  September  1st,  because  on  that  date  the  company  was  under 
injunction  and  its  assets  and  property  were  in  the  possession  of  the  receivers 
appointed  by  this  court. 

The  amount  required  to  pay  this  interest  and  sinking  fund  installment  corn- 
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Ing  due  OD  September  1,  1914,  was  $483,607.50,  and  tbe  contention  of  Receiver 
Collins  is  that  it  was  possible  for  International  Steam  Pump  0>mpany,  had 
it  not  gone  into  the  hands  of  receivers,  to  have  made  these  payments  when 
they  became  due.  On  August  26,  1914,  the  cash  situation  of  the  International 
Steam  Pump  Company  and  its  subsidiary  companies  was  as  follows: 

International  Steam  Pump  Company: 

Moneys  on  hand  in  general  account $290,514  32 

Moneys  on  hand  in  special  account 1,131  93 

On  deposit  with  Bankers'  Trust  Company  under  col- 
lateral trust  agreement 24,902  50 


Total  cash  resources  of  International  Steam  Pump 
Company,  including  moneys  with   Bankers*  Trust 

Company  covered  by  collateral  trust  agreement. . . .  $316,548  75 

Companies  wholly  owned  by  International  Steam 
Pump  Company: 

Moneys  on  hand  In  general  account I  28,515  14 

On  deposit  with  Bankers*  Trust  Company  under  col- 
lateral trust  agreement 32,868  89 


Total  cash  resources  of  companies  wholly  owned  by 
International  Steam  Pump  Company,  including 
moneys  with  Bankers'  Trust  Company  covered  by 

collateral  trust  agreement 01,384  03 

Henry  R.  Worthlngton: 

Moneys  on  hand  in  general  account $225,481  39 

On  deposit  with  Bankers'  Trust  Company  under  col- 
lateral trust  agreement 130,092  89 

Total  cash  resources  of  Henry  R.  Worthlngton,  In- 
cluding moneys  with  Bankers'  Trust  Company  cov- 
ered by  collateral  trust  agreement 855,574  28 

Blake  &  Knowles  Steam  Pump  Works: 

Moneys  on  hand  in  general  account |    7,570  42 

On  deposit  with  Bankers'  Trust  Company  under  col- 
lateral trust  agreement 16,018  41 

Total  cash  resources  of  Blake  &  Knowles  Steam  Pump 
Worlts,  including  moneys  with  Bankers'  Trust  Com- 
pany covered  by  collateral  trust  agreements 23,588  83 

Holly  Manufacturing  Company: 

Moneys  in  special  account  (fire  loss,  pledged  under 
Holly  mortgage) 67,268  27 

Making  a  total  of  cash  resources  of  all  the  companies, 
as  above  stated,  of $824,364  16 

It  will  be  seen  at  once  that  the  International  Company  as  a  separate  organi- 
zation did  not  have  enough  cash  on  hand  to  meet  the  payments  coming  due  on 
September  1,  1914.  It  is  also  apparent  that,  if  the  International  Company 
could  possess  itself  of  all  of  the  cash  of  all  the  subsidiary  companies,  the 
payments  could  be  met;  and  counsel  for  Receiver  Collins  insists  that  It  was 
possible  for  International  Steam  Pump  Company  to  have  possessed  itself  of 
the  cash  of  the  various  companies  and  thus  meet  the  interest  and  sinking 
fund  installment  payments  coming  due  September  1st  The  theory  on  which 
counsel  for  Receiver  Collins  proceeds  is  that  these  various  subsidiary  c(hd- 
panies  were  indebted  to  the  International  Steam  Pump  Company  in  large 
sums,  and  that  the  International  Company  could  have  called  upon  the  sub- 
sidiary companies  to  liquidate  these  obligations,  and,  furthermore,  that  the 
International  Company  could  have  required  the  directors  of  Henry  R.  Worth- 
lngton to  declare  a  dividend,  and  thus  transfer  cash  belonging  to  Henry  B. 
Worthlngton  to  the  International  Company.  Counsel  for  Receiver  Collins  also 
contends  that  there  were  accounts  receivable  in  a  large  amount,  which  could 


Digitized  by 


Google 


GUARANTY  TRUST  CO.  V.  INTERNATIONAL  STEAM  PUMP  CO.         487 

have  been  pledged  or  otherwise  used  to  raise  money,  and  that  there  were 
certain  bonds  which  could  have  been  used  in  reducing  the  amount  of  actual 
cash  required  and  for  the  purpose  of  raising  additional  cash.  It  Is  necessary, 
therefore,  to  review  generally  the  condition  of  the  various  companies,  as  of 
August  26,  1914. 

We  will  first  take  up  the  suggestion  that  the  companies  might  have  been 
called  on  to  pay  indebtedness  to  the  International  Steam  Pump  Company  and 
thus  bring  cash  into  that  company.  On  August  26,  1914,  Henry  It  Worthing- 
ton  was  indebted  to  International  Steam  Pump  Company  in  the  sum  of 
$412,221.05.  This  sum  represented  the  difference  between  a  note  of  Henry  R. 
Worthington  to  International  Steam  Pump  Company  in  the  sum  of  $537,500 
and  an  indebtedness  of  International  Steam  Pump  Company  to  Henry  It 
Worthington  for  the  difference  between  $412,221.05  and  $537,500.  But 
this  note  of  $537,500  of  Henry  R  Worthington  to  the  International  Steam 
Pump  Company  was  pledged  with  the  Bankers'  Trust  Company  as  trustee  un- 
der the  collateral  trust  agreement,  so  that  this  indebtedness  of  Henry  R. 
Worthington  to  International  Steam  Pump  Company  was  not  available  to 
the  International  Company. 

On  the  same  day  Blake  &  Knowles  Steam  Pump  Works  was  indebted  to  In- 
ternational Steam  Pump  Company  in  the  sum  of  $972,965.53.  Of  this  indebt- 
edness $885,048.19  existed  on  June  30,  1909.  Under  the  terms  of  the  mortgage 
in  suit  there  was  pledged  with  Guaranty  Trust  Company  as  trustee,  "five 
per  cent,  notes  or  other  obligations  when  issued  of  said  the  Blake  &  Knowles 
Steam  Pump  Works,  maturing  in  not  more  than  twenty  years  from  date, 
evidencing  the  entire  Indebtedness  as  of  June  30,  1909,  of  said  the  Blake  & 
Knowles  Steam  Pump  Works  to  the  Company."  The  5  per  cent  notes  referred 
to  in  the  mortgage  were  never  issued,  and  the  indebtedness  of  June  30,  1909, 
aggregating  $885.(^8.19,  remained  an  open  account  Counsel  for  the  com- 
plainant insists  that,  although  it  remained  an  open  account,  it  was  neverthe- 
less pledged  to  the  Guaranty  Trust  Company  under  the  terms  of  the  mort- 
gage. Counsel  for  Receiver  Collins  contends,  however,  that  this  indebtedness 
was  not  affected  by  the  mortgage,  because  the  notes  referred  to  had  not  in 
fact  been  issued.  I  am  of  opinion,  however,  that  equity  will  deem  this  claim 
of  $885,048.19  to  be  subject  to  the  mortgage,  leaving  only  $87,917.34  of  open 
account  which  the  International  Steam  Pump  Company  could  have  enforced 
against  Blake  &  Knowles  Steam  Pump  Works  on  August  26,  1914,  and  have 
used  for  the  purpose  of  raising  money. 

This  brings  me  to  the  accounts  receivable.  The  situation  with  reference 
to  accounts  receivable  owned  by  International  Steam  Pump  Company  and  sub- 
sidiary companies  on  August  26,  1914,  was  as  follows: 

International  Steam  Pump  Company  and  com- 
panies wholly  owned  by  it: 
Accounts  receivable  assigned  to  Bankers'  Trust 

Company  under  collateral  trust  agreement $  621,773  43 

Unasslgned  accounts  receivable $1,046,940  97 

Henry  R.  Worthington: 
Accounts  receivable  assigned  to  Bankers*  Trust 

Company  under  collateral  trust  agreement 319,974  02 

Unasslgned  accounts  receivable 447,857  02 

Blake  &  E^nowles  Steam  Pump  Works: 
Accounts  receivable  assigned  to  Bankers*  Trust 

Company  under  collateral  trust  agreement 117,940  88 

Unasslgned  accounts  receivable 112^255  66 

Holly  Manufacturing  Company: 
Unasslgned  accounts  receivable 270,583  82 

Total  assigned  accounts  covered  by  the  collateral 

trust  agreement $1,059,688  33 

Total  unasslgned  accounts $1,877,557  47 

SV>r  the  purpose  of  the  discussion  we  must  at  once  exclude  the  accounts 
assigned  to  the  Bankers'  Trust  Company  and  covered  by  the  collateral  trust 
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agreement  This  leaves  us  with  a  very  large  amount  of  free  nnasslgned 
accounts  receivable  In  the  possession  of  the  International  Steam  Pump  Com- 
pany and  Its  subsidiary  concerns;  and  It  is  argued  by  counsel  for  Receiver 
Collins  that  these  accounts  receivable  could  have  been  used  In  raising  money 
with  which  to  meet  the  interest  and  sinking  fund  installment  coming  due  on 
September  1st,  1914.  No  evidence,  however,  was  Introduced  before  me  upon 
which  I  can  find  that  It  was  possible  to  realize  money  on  these  unassigned 
accounts  receivable.  The  proof  is  that  most,  if  not  all,  of  these  unassigned 
accounts  receivable  had  been  tendered  to  the  banks  for  thd  purpose  of  re- 
leasing cash  on  hand,  which  under  the  terms  of  the  collateral  trust  agreement 
could  be  released  upon  the  substitution  of  other  accounts  receivable  of  suffi- 
cient value;  and  I  am  unable  to  say  that  there  were  other  means  by  which 
these  accounts  receivable  could  have  been  converted  into  cash. 

Counsel  for  Receiver  Collins  further  urges  that  the  International  Steam 
Pump  Company  bought  and  owned,  presumably  for  sinldng  fund,  bonds  of  the 
par  value  of  $138,900,  and  that  these  bonds  could  have  been  sold  to  the  sinking 
fund,  which  would  have  reduced  the  amount  of  cash  actually  necessary  to  pay 
the  Interest  and  sinking  fund  installment  But  the  answer  to  this  suggestion 
Is  that  at  that  time  the  market  value  of  the  bonds  had  largely  depreciated 
and  that  it  may  not  have  been  good  business  Judgment  to  have  used  these 
bonds  at  that  time  for  that  purpose. 

Counsel  for  Receiver  Collins  also  urges  that  the  International  Steam  Pump 
Company  was  entitled  to  draw  down  some  $240,000  of  bonds  for  improvements, 
and  that  these  bonds  might  have  been  sold  and  the  money  used  toward  paying 
the  interest  and  sinking  fund  installment.  But  that  was  Impracticable!  for 
the  reason  that  it  would  have  been  necessary  to  list  these  bonds  on  the  Stock 
Exchange,  which  would  Involve  publicity  regarding  the  company's  financial 
extremities  which  the  board  of  directors  desired  to  avoid,  and  further  the 
market  price  of  the  bonds  had  fallen  to  less  than  SK).  I  am  unable  to  say  that 
it  was  bad  faith  or  bad  Judgment  on  the  part  of  the  directors  in  failing  to 
draw  down  these  bonds,  assuming  that  the  company  was  entitled  to  do  so. 

Counsel  for  Receiver  Collins  complains  of  the  action  of  the  International 
Company  depositing  with  the  Guaranty  Trust  Company  as  trustee  the  2Q-year 
gold  note  of  Henry  R.  Worthington  for  $178,000,  and  questions  whether  the 
mortgage  covered  this  note.  However  that  may  be,  the  directors  of  the  In- 
ternational Company  understood  that  it  did  and  the  Guaranty  Trust  Com- 
pany on  August  26,  1914,  actually  held  this  note.  It  was  therefore  not 
available  as  free  assets  at  that  time. 

Counsel  for  Receiver  Collins  also  urges  that  it  was  within  the  i)Ower  of 
the  directors  of  the  International  Steam  Pump  Company  to  have  caused  the 
directors  of  Henry  R.  Worthington  to  declare  a  dividend  on  stocli^  which 
would  have  brought  money  into  the  treasury  of  the  International  Steam 
Pump  Company.  With  reference  to  this  suggestion  and  all  other  sug- 
gestions of  pressing  subsidiary  companies  for  payment  of  indebtedness, 
it  must  be  borne  in  mind  that  much  of  the  valuable  assets  of  the  In- 
ternational Company  consisted  of  stock  holdings  in  subsidiary  companies,  and 
that  the  pressing  of  claims  against  subsidiary  companies  at  that  time  might 
have  seriously  affected  the  financial  condition  of  those  companies,  and  in  turn 
have  seriously  affected  the  value  of  the  stock  held  by  the  International  Com- 
pany In  the  subsidiary  companies. 

All  of  the  suggestions  presented  to  me  by  counsel  for  Receiver  Collins  might 
have  been  properly  presented  in  this  court  upon  an  appllcatlcm  to  direct  the 
receivers  appointed  by  this  court  to  do  such  acts  and  things  as  might  have 
realized  sufficient  cash  to  meet  the  interest  and  sinking  fund  installment  com- 
ing due  September  1,  1914,  or  for  presentation  by  the  receivers  in  an  applica- 
tion to  this  court  for  instructions.  The  receivers  did  not  apply  to  the  court 
for  instructions,  nor  did  any  party  in  Interest  apply  to  this  court  to  direct 
the  receivers  in  this  regard.  I  must  assume  that  the  action  of  the  directors 
in  falling  to  do  those  things  which  counsel  for  Receiver  Collins  now  claims 
might  or  could  have  been  done  was  in  good  faith,  because  there  is  no  evi- 
dence to  the  contrary ;  and  I  must  likewise  assume,  because  there  is  no  evi- 
dence to  the  contrary,  that  the  receivers  acted  in  good  faith  in  failing  to  do 
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those  things  which  Receiver  Collins  through  his  counsel  now  claims  might 
or  could  have  been  done.  The  fact  remains  that  the  interest  and  sinking  fund 
Installment  which  came  due  on,  September  1,  1914,  was  not  paid,  and  that 
the  default  continued  for  three  months,  and  that  by  reason  thereof  the  bond- 
holders are  entitled  to  foreclose  the  mortgage  and  deed  of  trust  in  suit. 

As  to  the  suggestion  that  the  default  may  now  be  relieved  against  and  the 
parties  restored  to  the  position  in  which  they  were  on  August  26,  1914: 

On  November  1,  1915,  there  was  due  on  account  of  the  bonds  secured  by 
the  mortgage  and  deed  of  trust  in  suit  and  for  sinking  fund  installments, 
$1,381,039.57.  There  is  not  now  in  the  hands  of  the  receivers  sufficient  moneys 
to  pfiy  this  amount,  and  they  could  not  pay  it  unless  it  Is  possible  for  them 
to  realize  moneys  on  accounts  receivable  or  in  some  other  form  which  this 
court  might  approve;  but  a  very  serious  question  is  presented  as  to  whether 
the  parties  can  be  restored  to  their  original  position.  Ck>unsel  for  Receiver 
Collins  contends  in  the  first  place  that  the  action  in  which  the  receivers  were 
originally  appointed  by  this  court  must  be  dismissed  because  of  want  of  juris- 
diction in  the  cause.  This  claim  of  want  of  jurisdiction  is  based  upon  two 
grounds:  (1)  That  there  was  not  such  diverse  citizenship  as  gave  the  court 
Jurisdiction ;  and  (2)  that  the  action  of  the  directors  in  consenting  to  the  re- 
ceivership was  ultra  vires.  I  am  not  able  to  agree  with  either  of  these  con- 
tentions. I  believe  there  was  diverse  citizenship,  and  I  believe  that  the 
directors  had  the  power  to  consent  to  the  receivership.  Counsel  for  Re- 
ceiver Collins  bases  his  claim  of  want  of  power  in  the  directors  to  consent  to 
the  receivership  upon  section  63,  page  1638,  of  the  Compiled  Statutes  of  New 
Jersey,  which  provides  that  within  10  days  after  a  corporation  shall  become 
insolvent  a  meeting  of  stockholders  shall  be  called  and  the  affairs  of  the 
company  laid  before  them.  I  see  nothing  in  this  statute  which  makes  it 
impossible  for  the  directors  to  consent  to  the  appointment  of  receivers  with- 
in the  period  of  ten  days.  In  fact  Vice  Chancellor  Stevenson,  in  discussing 
the  statute,  says:  "This  duty  imposed  by  this  section  Is  not  often  performed, 
and  for  this  reason:  It  is  generally  more  satisfactory  when  a  corporation 
gets  into  the  condition  that  this  corporation  is  in  to  have  a  receiver  ap- 
pointed as  quickly  as  possible." 

But  in  attempting  to  restore  the  parties  to  their  original  positions,  we 
are  met  with  a  still  further  difficulty.  An  action  was  brought  in  the  Court 
of  Chancery  of  New  Jersey  by  one  Ethel  Elms  to  dissolve  the  corporation. 
In  that  action  a  decree  of  Insolvency  was  entered  on  the  30th  of  November, 

1914,  by  Chancellor  E.  R.  Walker,  advised  by  Vice  Chancellor  Eugene  Steven- 
son. Receiver  Gilbert  Collins  was  appointed  by  order  advised  by  Vice 
Chancellor  Stevenson  and  signed  by  Chancellor  E.  R.  Walker  on  January  8, 

1915,  and  an  order  or  decree  dissolving  the  cori)oration  was  entered  on  the 
28th  day  of  April,  1915,  advised  by  Vice  Chancellor  Eugene  Stevenson  and 
signed  by  Chancellor  B.  R.  Walker.  This  last  order  or  decree  provides: 
"And  the  court  doth  by  the  power  in  it  vested  in  pursuance  of  the  statute 
therein  made  and  provided,  order,  adjudge  and  decree  that  the  said  defend- 
ant corporation,  the  International  Steam  Pump  Company,  be  and  it  hereby  is 
dissolved  and  its  charter  declared  forfeited  and  void." 

I  am  therefore  of  opinion,  and  so  advise,  that  the  complainant  in  this  cause 
is  entitled  to  a  decree  of  foreclosure  and  sale  as  prayed  for  by  it. 

Merritt  Lane,  of  Jersey  City,  N.  J.  (W.  Bourke  Cockran,  of  New 
York  City,  of  counsel),  for  appellant. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (Paul  D.  Cravath,. 
William  W.  Green,  Allen  Wardwell,  and  Douglas  M.  Moffat,  all  of 
New  York  City,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  [2,3]  We  are  satisfied  that  the  directors  of  the 
International  Steam  Pump  Company  were  honestly  desirous  to  keep 
the  corporation  a  going  concern  and  that  they  consented  to  the  receiv- 
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ership  under  the  creditors'  bill  filed  August  26,  1914,  only  because  their 
efforts  to  do  so  had  been  imavailing.  The  situation  of  the  company 
had  been  most  precarious  for  some  time  past,  and  the  financial  situation 
of  the  country  threatened  to  be  unfavorable  to  debtors  and  to  bor- 
rowers in  the  future.  There  is  not  a  vestige  of  evidence  that  the  Steam 
Pump  Company  or  its  directors  colluded  with  the  bondholders  or 
with  the  common  stockholders  to  destroy  the  interest  of  the  preferred 
stockholders.  The  trustee  of  the  mortgage  acted  exactly  as  it  should 
have  done  in  filing  its  bill  September  2,  1914,  and  its  supplemental  bill 
of  foreclosure  December  8,  1914,  for  the  protection  of  the  bondholders. 
There  is  no  reason  for  disturbing  the  decree  of  foreclosure  or  for 
interfering  with  the  sale  under  it.  The  special  master  and  the  District 
Judge  were  of  opinion  that  the  charges  of  fraud  made  in  the  answer 
of  the  New  Jersey  receiver  were  wholly  unsustained  and  we  agree 
with  them. 
The  decree  is  affirmed,  with  costs. 


(231  Ffed.  604) 

COAL  &  COKE  RY.  CO.  v.  DEALl 

(Circuit  CkHirt  of  Appeals.    Fourth  Circuit    February  2,  1016.) 

Na  1304. 

1.  ComcEBCE  ^=»27 — "Intebstatb  Commebob*' — Fbdebai.  Employees*  Liabil- 

rrr  Act — ^Telbobaph  Linemen. 

One  who  Is  Injured  while  attempting  to  erect  a  telegraph  pole  to  sup- 
port wires  over  which  messages  are  to  be  sent  In  directing  the  operation 
of  trains  of  a  company  engaged  In  Interstate  conmieroe  Is  engaged  in  inr 
terstate  commerce,  within  tlie  meaning  of  the  federal  Employers'  Liabil- 
ity Act  (Act  April  22,  1008,  a  140,  35  Stat  65  [CJomp.  St  1013,  K  8657- 
8665]). 

[Ed.  Note. — For  other  cases,  see  (Commerce,  Cent  Dig.  {  26 ;  Dec  Dig. 
«=>27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series* 
Interstate  Commerce.] 

2.  Commerce  ^=»27 — Employment  in  "Interstate  Commerce" — ^Fedebai.  Em- 

ployers' Ij ABILITY  Act. 

One  engaged  in  employment  necessary  to  the  maintenance  of  any  in- 
strumentality essential  to  the  successful  operation  of  a  road  by  a  carrier 
engaged  in  interstate  commerce  is  employed  in  Interstate  commerce  un- 
der the  federal  Employers'  Liability  Act. 

[Ed.  Note. — For  other  cases,  see  Commerce,  CJent  Dig.  §  25;  Dea  Dig. 
C=>27.] 

3.  Master  and  Servant  ^=»107(8) — Injuries  to  Servant — ^Dutt  of  BCaster — 

Safe  Place  to  Work — ^Federal  Employers'  Liability  Act. 

The  federal  Employers'  Liability  Act,  though  abolishing  the  fellow- 
servant  doctrine,  did  not  change  the  rule  as  to  the  master's  nonas^gnable 
duty  to  exercise  reasonable  care  in  providing  the  servants  with  reason- 
ably safe  tools  and  appliances  with  which  to  perform  the  work  required 
of  him  by  the  master. 

[Ed.  Note. — ^For  other  cases^  see  Master  and  Servant,  Dec.  Dig.  «=» 
107(8).] 

4.  Appeal  and  Error  «=»1002— Review — ^Verdict — CoNFUcmNo  Evidence. 

Where  the  evidence  was  conflicting  as  to  whether  the  use  of  a  "dead- 
man"  was  necessary  for  the  safety  of  telegraph  linemen  erecting  poles, 

^=s>For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Kumbered  Digests  ft  Indexes 
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and  whether  the  injnred  employ^  requested  Its  use,  but  was  assured  by 
the  foreman  that  it  was  not  necessary,  the  determination  of  those  issues 
by  the  Jury  in  favor  of  plaintiff  is  final 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S§  3935- 
3»37;  Dec.  Dig.  «8=5>1002.] 

:(k  Master  and  Sebvant  «=s>220(8) — ^Injxjbies  to  Sebvant—Assumption  of 
Risk — ^Assubance  of  Safety. 

Where  a  telegraph  lineman  requested  the  foreman  to  furnish  a  "dead- 
man"  for  use  in  erecting  poles,  and  the  foreman  assured  him  that  its  use 
was  not  necessary,  the  lineman  did  not  assume  the  risk  occasioned  by  the 
failure  to  furnish  the  "deadman.** 

[Ed.  Note. — For  other  cases,  see  Miaster  and  Servant,  Cent  Dig.  S  646 ; 
Dec.  Dig.  <S=»220(8).] 

^  Maoteb  and  Servant  ^=s>213(1) — Injxjbies  to  Sebvant— Safe  Place  to 

WOBK. 

Where  a  servant  is  required  to  work  in  a  dangerous  and  unsafe  place 
the  master  is  liable  tor  any  injuries  sustained  on  account  of  the  danger- 
ous condition,  since  by  his  contract  the  servant  agrees  to  obey  the  mas- 
ter's orders,  and  a  refusal  to  do  so  would  involve  his  dismissaL 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  659 ; 
Dec.  Dig.  «=»213(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
'Cm  District  of  West  Virginia,  at  Parkersburg;  Alston  G.  Dayton, 
Judge. 

Action  by  David  F.  Deal  against  the  Coal  &  Coke  Railway  Com- 
pany to  recover  damages  for  personal  injuries  under  the  federal  Em- 
ployers' Liability  Act.  Judgment  for  the  plaintiff  (215  Fed.  285),  and 
defendant  brings  error.    Affirmed. 

George  E.  Price  and  Buckner  Clay,  both  of  Charleston,  W.  Va.,  for 
plaintiff  in  error. 

Harold  W.  Houston,  of  Charleston,  W.  Va.,  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  plaintiff  instituted  an  action  in 
the  District  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia  under  the  federal  Employers'  Liability  Act  against  the 
defendant  to  recover  damages  for  alleged  personal  injuries.  The  trial 
in  the  court  below  resulted  in  a  verdict  in  favor  of  plaintiff  in  the  sum 
of  $6,500,  and  the  case  comes  here  on  writ  of  error.  The  plaintiff  in 
error  will  be  referred  to  as  defendant,  and  the  defendant  in  error  as 
plaintiff;  such  being  the  respective  positions  occupied  by  the  parties 
in  the  court  below. 

The  defendant  owns  and  operates  a  steam  railroad  located  wholly 
within  the  state  of  West  Virginia,  running  from  the  city  of  Charleston 
to  the  city  of  Elkins.  It  is  conceded  that  at  the  time  this  cause  of 
action  arose  defendant  was  engaged  in  the  interstate  transportation  of 
freight  and  passengers  within  the  meaning  of  the  federal  Employers' 
Liability  Act.  As  a  part  of  its  equipment  it  owned  and  maintained 
along  its  track  a  telegraph  and  telephone  line,  over  which  it  transmitted 
orders  for  the  movement  of  its  trains  while  engaged  in  interstate  com- 
merce.   This  line  was  out  of  repair  at  the  time  plaintiff  was  injured. 

^=>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Ker-Numbered  Digests  ft  Indexes 
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The  defendant  had  in  its  employ  a  foreman  by  the  name  of  Norval 
Sears  whose  duty  it  was  to  see  that  this  line  was  kept  in  proper  condi- 
tion. Sears  had  been  in  the  employ  of  the  company  for  4^/^  years,  and 
was  clothed  with  the  power  of  hiring  and  discharging  workmen  who 
worked  under  him,  or  assigning  them  places  to  work,  and  of  furnish- 
ing them  with  the  requisite  tools  and  appliances.  The  men  who  work- 
ed under  Sears  did  so  under  his  direct  personal  commands  and  orders. 
At  the  time  plaintiff  received  his  injuries,  four  men  were  working 
under  Sears.  These  workmen  were  Hambrick,  Silman,  Lewis,  and 
Deal,  the  plaintiff.  The  work  in  which  they  were  engaged  at  that 
time  was  the  taking  down  of  defective  telegraph  and  telephone  poles 
and  substituting  new  ones.  The  wires  were  merely  transferred  from 
the  old  to  the  new  poles. 

At  the  time  Deal  received  his  injuries,  each  of  the  four  men  working 
under  Foreman  Sears  had  assigned  to  them  a  given  part  of  the  work 
then  being  done.  Foreman  Sears  stood  at  the  butt  of  the  poles  as 
they  were  being  raised  and  placed  in  position,  giving  orders  to  the 
men  and  guiding  the  poles  into  their  proper  places.  Hambrick,  Lewis, 
and  Deal  were  assigned  the  work  of  raising  the  poles,  using  for  that 
purpose  long  wooden  poles  with  iron  spikes  in  one  end.  Deal,  owing 
to  his  superior  strength,  had  been  assigned  to  the  position  of  woiicing 
directly  beneath  the  poles  as  they  were  being  raised,  while  Hambrick 
and  Lewis  each  worked  on  opposite  sides  of  the  poles,  steadying  and 
lifting  them  as  they  were  being  raised.  The  position  of  Deal  was  the 
most  dangerous,  as  he  was  assigned  to  work  directly  beneath  the  poles. 
If,  for  any  reason,  a  pole  should  fall,  it  would  likely  strike  Deal. 
Among  the  tools  and  appliances  then  being  used  in  the  erection  of  the 
poles  was  one  known  as  a  "deadman."  This  is  a  wooden  pole  about 
six  feet  long,  in  the  lower  end  of  which  is  a  spike  to  keep  it  from 
slipping  when  placed  in  position  on  the  ground,  and  in  the  upper  end 
is  a  semicircular  piece  of  iron,  with  a  small  spike  fitted  in  the  middle, 
which  is  placed  against  the  pole  being  raised.  This  appliance  is  used 
for  the  purpose  of  supporting  the  pole  as  it  is  being  raised,  to  pre- 
vent it  from  falling,  and  to  hold  it  while  the  men  get  a  new  hold  with 
their  spike  poles. 

One  of  these  "deadmen"  was  a  part  of  the  equipment  which  Fore- 
man Sears  had  provided  for  the  work  in  hand,  and  is  an  appliance  or 
tool  commonly  used  in  such  work.  It  had  been  used  by  the  men  regu- 
larly, under  his  direct  orders,  while  they  had  been  placing  and  raising 
poles  about  25  feet  long.  Having  received  orders  from  the  company 
to  cut  the  poles  to  20  feet  Sears  had  directed  the  men  to  discontinue 
the  use  of  the  "deadman."  This  happened  the  day  before  Deal  was 
injured.  There  is  some  conflict  in  the  testimony  as  to  whether  the 
"deadman"  was  with  the  other  tools  and  appliances  being  used,  on  a 
hand  car  about  50  or  60  feet  from  where  the  pole  that  injured  Deal 
was  being  raised. 

It  was  shown  that  this  pole  was  to  be  erected  in  an  imusually  dan- 
gerous place.  The  hole  in  which  it  was  to  be  placed  was  dug  on  the 
side  of  a  hill,  about  10  feet  from  the  edge  of  a  40-foot  perpendicular 
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embankment.  Foreman  Sears  ordered  Hambrick,  Silman,  and  Deal  to 
raise  the  pole,  while  Lewis  was  sent  after  a  tamping  bar.  While  Ham- 
brick,  Silman,  and  Deal  were  in  the  act  of  raising  the  pole,  it  fell  and 
struck  Deal  on  the  side  of  the  head,  fracturing  his  skull  and  knocking 
him  over  the  40-foot  embankment  above  mentioned,  resulting  in  in- 
juries so  serious  that  he  did  not  recover  consciousness  for  11  days. 
His  injuries  resulted  in  an  impairment  of  his  general  health,  partial 
destruction  of  the  sight  of  one  eye,  dizziness  when  he  stoops,  and  a 
material  impairment  of  his  earning  capacity. 

[1]  We  are  met  at  the  threshold  of  this  case  with  the  question: 
Was  the  plaintiff,  at  the  time  he  was  injured,  employed  in  interstate 
commerce?  It  is  a  matter  of  common  knowledge  that  in  order  to  suc- 
cessfully operate  a  railroad  it  is  essential  that  a  carrier  should  have 
a  well-equipped  telegraph  or  telephone  line  constructed  and  maintained 
near  to  and  parallel  with  its  tracks,  so  as  to  enable  its  train  dispatchers 
to  transmit  train  orders  and  thereby  keep  the  engineers  and  conductors 
properly  advised  as  to  the  relative  positions  of  the  respective  trains. 
Under  these  circumstances  a  telephone  or  telegraph  line  is  just  as 
essential  to  the  practical  operation  of  the  road  as  the  track  or  any 
other  particular  part  of  the  road's  equipment. 

Owing  to  the  recent  enactment  of  the  statute  under  which  this  suit 
was  brought,  there  has  been  more  or  less  uncertainty  as  to  the  scope 
of  the  same.  The  roadbed  and  track  constitute  an  essential  element  in 
the  operation  of  trains,  and  acting  upon  this  theory  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  151,  33  Sup.  Ct.  649,  57  L.  Ed.  1125,  Ann.  Cas. 
1914C,  153,  in  discussing  this  phase  of  the  question,  said: 

^Tracks  and  bridges  are  as  indispensable  to  interstate  commerce  by  rail- 
road as  are  engines  and  cars,  and  sound  economic  reasons  unite  with  settled 
rules  of  law  in  demanding  that  all  of  these  instrumentalities  be  kept  in  re- 
pair. The  security,  expedition,  and  efficiency  of  the  commerce  depends  in  large 
measure  upon  this  being  done.  ♦  ♦  ♦  We  are  of  opinion  that  the  work  of 
keeping  such  instrumentalities  in  a  proper  state  of  repair  while  thus  used  is 
so  closely  related  to  such  commerce  as  to  be  in  practice  and  in  legal  contem- 
plation a  part  of  it.  The  contention  to  the  contrary  proceeds  upon  the  as- 
sumption that  interstate  commerce  by  railroad  can  be  separated  into  its  sev- 
eral elements,  and  the  nature  of  each  determined  regardless  of  its  relation 
to  others  or  to  the  business  as  a  whole.  But  this  is  an  erroneous  assumption. 
The  true  test  always  is:  Is  the  work  in  question  a  part  of  the  interstate  com- 
merce in  which  the  carrier  is  engaged?" 

The  Supreme  Court  having  declared  that  one  who  is  injured  while 
carrying  spikes  to  be  used  in  repairing  a  bridge  over  which  interstate 
commerce  is  transported  is  deemed  to  be  engaged  in  interstate  com- 
merce within  the  meaning  of  the  act,  it  necessarily  follows  that,  as 
in  this  instance,  where  one  is  injured  while  attempting  to  erect  a  tele- 
graph pole  to  be  used  for  the  purpose  of  supporting  wires  over  which 
messages  are  to  be  sent  in  directing  the  operation  of  trains  in  order 
that  a  company  engaged  in  interstate  commerce  may  safely  operate  its 
trains,  such  person  is  engaged  in  interstate  commerce  within  the  mean- 
ing of  the  act. 

[2]  It  is  strenuously  contended  that  this  construction  would  violate 
the  rule  announced  by  the  Supreme  Court  in  declaring  the  first  Em- 
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ployers^  Liability  Act  unconstitutional,  and  lead  to  absurdities;  in 
other  words,  that  there  would  be  no  place  where  a  line  could  be  prop- 
erly drawn.  The  answer  to  this  contention  is,  we  think,  that  whenever 
it  appears  that  a  party  injured  is  engaged  in  employment  that  is  neces- 
sary to  the  maintenance  of  any  of  the  instrumentalities  essential  to 
the  successful  operation  of  a  road  by  a  carrier  engaged  in  interstate 
commerce,  such  party  is  deemed  to  be  engaged  in  interstate  commerce, 
and  in  case  of  injury,  while  thus  engaged,  is  entitled  to  any  benefits 
accruing  under  the  federal  Employers'  Liability  Act. 

However,  it  is  insisted  (a)  that  defendant  was  not  guilty  of  neg- 
ligence, and  (b)  that  plaintiflf  assumed  the  risk  incident  to  his  employ- 
ment at  the  time  he  was  injured. 

[3]  It  is  urged  by  counsel  for  defendant  that  by  the  enactment  of 
the.  federal  Employers'  Liability  Act  **new  and  somewhat  different 
obligations  are  created."  While  the  act  abolished  what  is  known  as 
the  "fellow-servant  doctrine,"  there  is  nothing  contained  therein  which 
changes  the  rule  as  respects  the  nonassignable  duty  of  the  master  to 
exercise  reasonable  care  in  providing  the  servant  with  reasonably  safe 
tools  and  appliances  with  which  to  perform  the  work  required  of  him 
by  the  master.  In  the  case  of  Seaboard  A.  L.  Ry.  Co.  v.  Horton, 
233  U.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed^l062,  L.  R.  A.  1915C,  1,  Ann. 
Cas.  191 5B,  475,  the  Supreme  Court  of  the  United  States  in  discussing 
this  phase  of  the  question,  said : 

"There  is  an  implied  obligation  of  the  master,  nnder  his  contract  with  those 
whom  he  employs,  to  use  due  care  in  supplying  and  maintaining  suitable  in- 
strumentalities for  the  performance  of  the  work  or  duty  which  he  requires 
of  them,  and  he  is  liable  for  damages  occasioned  by  a  neglect  or  omissicm  to 
fullfill  this  obligation,  whether  it  arises  from  his  own  want  of  care  or  that  of 
his  agents  to  whom  he  intrusts  the  duty." 

Section  12  of  Roberts'  Injuries  to  Interstate  Employes  contains  the 
following: 

"Except  that  It  abolishes  the  common-law  rule  of  nonliabiUty  for  injuries 
to  employes  within  its  terms  due  to  negligence  of  fellow  serrants,  the  first 
section  of  the  federal  Employers'  Liability  Act  which  defines  when  a  carrier 
is  liable,  adopts  the  common-law  rule  of  negligence  as  to  the  two  branches 
of  liability  mentioned.  Under  the  act  the  company  is  not  a  guarantor  of  the 
safety  of  the  places  of  work  or  of  the  machinery  and  appliances  of  the  com- 
pany. The  extent  of  its  duty  to  its  employes  is  to  see  that  ordinary  care  and 
prudence  are  exercised  to  the  end  that  the  place  in  which  the  work  Is  to  be 
performed  and  the  tools  and  appliances  of  the  work  may  be  safe  for  the  work- 
men." 

Thus  it  will  be  seen  that  in  cases  like  the  one  at  bar  the  master  is 
required  to  use  due  care  in  furnishing  and  maintaining  proper  instru- 
mentalities for  the  performance  of  the  duty  which  he  requires  of  the 
employe. 

[4]  That  a  "deadman"  is  a  tool  or  appliance  in  general  use  in  the 
performance  of  this  character  of  work  is  not  denied,  and  that  it  is 
essential,  as  a  general  rule,  for  the  protection  of  the  employes  in  lift- 
ing poles  is  equally  well  established.  The  plaintiflf,  among  other  things^ 
testified  as  follows: 

"Well,  with  a  deadman,  now  recollect  that  whenever  you  set  that  under  a 
pole  it  can't  faU  straight  down  on  top  of  the  deadman  and  hit  a  man.    It  cant 
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go  straight.  It  either  has  to  fall  sideways  one  way  or  the  other,  or  else  if  the 
end  at  the  hole  slips  loose  the  far  end  may  drop  down  and  the  butt  go  up,  but 
it  can't  go  over  on  a  man  because  the  deadman  keeps  it  off  him.  If  the  deadman 
had  been  there  it  would  have  fallen  off  of  me,  I  would  not  have  been  caught 
under  it;  it  would  have  fallen  off  of  me,  but  we  didn't  have  any  deadman, 
and  it  fell  direct  straight  down,  and  I  had  no  chance  to  Jump  then  at  all.  If 
I  had  had  any  chance  to  get  out,  I  would  have  done  it" 

Witness  Hambrick  also  testified  as  follows : 

**Q.  But  for  what  particular  purpose  is  the  deadman  made  and  used?  A. 
Well,  it  is  to  support  the  pole,  or  to  keep  the  pole,  the  way  I  understand,  from 
falling,  from  falling  straight  down.  But  of  course  a  pole  will  fall,  if  you  set 
your  deadman  underneath  the  pole,  it  will  fall  if  you  don't  steady  it,  but  it 
will  have  to  fall  sideways.  It  will  fall  that  way,  or  fall  this  way,  if  you 
don't  have  something  to  steady  it,  keep  it  from  falling  over  sideways ;  but  it 
won't  fall  straight  down  if  you  have  your  deadman  underneath  the  pole,  or 
if  the  pole  gets  up  so  far,  and  they  don't  take  the  hole,  and  overbalances,  of 
course,  if  you  let  your  pike  slip  out  of  it,  it  may  topple  over  sideways,  but 
If  it  don't,  and  the  deadman  is  used  under  it  the  pole  will  simply  overbalance 
over  the  top  of  the  deadman,  and  the  top  of  the  pole  will  come  down  and  leave 
the  butt  stacking  up  in  the  air." 

Foreman  Sears,  a  witness  for  the  defendant,  also  testified  as  fol- 
lows : 

•*Q.  WeU,  isnt  the  object  of  the  deadman  one  of  the  main  objects  of  using 
it  to  prevent  a  pole  from  falling  if  the  pike  poles  turn  or  if  they  happen  to 
slip?  A.  Why,  sure  it  will  keep  it  from  falling  back  straight  down.  It  won't 
keep  it  from  falling  sideways,  though." 

While  it  is  true  that  the  foreman  testified  that  the  poles  being  placed 
on  this  occasion  were  of  such  a  size  as  not  to  require  the  use  of  a 
"deadman,"  plaintiff  testified  that  they  were  necessary  in  handling 
poles  of  this  character,  and  the  question  was  submitted  to  the  jury  and 
answered  in  the  affirmative,  which  disposes  of  this  point.  Therefore 
it  is  essential  to  determine  as  to  whether  a  *'deadman"  was  furnished 
on  this  occasion,  and  if  not  who  was  to  blame.  The  plaintiff  in  testify- 
ing as,  to  this  point,  among  other  things,  said : 

"Q.  Now,  Mr.  Deal,  do  you  say  that  you  told  Mr.  Sears  that  you  ought  to 
have  the  deadman  there?  A.  Yes.  Q.  You  told  him  there  and  then?  A.  Yes; 
I  told  him  that  looked  like  it  might  be  a  dangerous  place,  and  we  ought  to 
have  the  deadman  there  for  safety.  But  he  says,  Tou  three  men  can  raise 
that  pole  without  any  deadman.'  He  says,  Throw  the  pole  in  the  hole.'  Q. 
Yes;  and  then  you  undertook  to  do  it?  A.  We  had  to  do  it  or  go  down  the 
line.  Q.  Had  to  do  it,  or  go  down  the  line,  you  say?  A.  Yes;  one  of  the 
two.  I  wasn't  In  shape  to  be  fired,  myself.  ♦  ♦  ♦  Q.  Well,  now,  was  your 
deadman  on  that  hand  car?  A.  No,  sir;  we  had  left  it  back  behind  some 
place.  Didn't  bring  it  with  us.  Q.  Where  had  you  left  it?  A.  I  don't  know 
how  far  it  was  ba^  but  we  had  left  it  back  behind.  Q.  WeU,  how  long  had 
it  been  since  you  used  it?  A.  I  think  we  had  used  it  the  day  before,  if  I  ain't 
badly  mistaken.  I  might  be  mistaken  in  that,  but  I  know  it  wasn't  long  be- 
fore." 

Also,  witness  Hambrick  testified  as  follows: 

"Q.  Did  you  understand  or  hear  any  conversation  or  statement  by  Mr.  Deal 
to  Mr.  Sears?  A.  WeU,  I  heard  something  said,  but  I  couldn't  exactly  state 
to  the  words.  Q.  What  was  It,  as  near  as  you  can  tell?  A.  Well,  it  was  con- 
cerning the  deadman ;  but  what  he  said  I  don't  recollect  Just  at  this  time." 
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Also  Sears,  the  foreman,  testified  on  behalf  of  the  defendant  as  fol- 
lows: 

"Q.  Mr.  Sears,  something  has  been  said — Mr.  Deal  has  testified  something 
about  his  having  stated  that  you  ought  to  use  a  deadman ;  that  It  was  dan- 
gerous not  to  use  It  In  raising  that  pole.  Did  you  hear  any  such  remark? 
A.  No,  sir.  Q.  Was  any  such  remarli  made  to  you?  A.  No,  sir;  not  to  me. 
Q.  Was  there  a  deadman  available?  A-  Yes ;  we  had  our  tools.  On  the  eve- 
ning before,  I  always  kept  my  tools  right  with  me  wherever  I  was  working, 
and  we  had  the  deadman  with  our  tools." 

Silman,  a  witness  in  behalf  of  defendant,  testified  that  he  was  pres- 
ent and  attempted  to  start  the  pole  down  into  the  hole ;  that  he  never 
heard  the  "deadman"  mentioned  that  morning ;  that  he  did  not  hear  the 
defendant  say  that  it  was  dangerous;  that  he  and  the  plaintiflF  were 
not  together  all  the  time  that  morning;  that  witness  never  asked  to 
have  the  "deadman"  brought  there  as  he  did  not  deem  it  necessary 
to  use  it.  It  is  true  that  the  testimony  as  to  this  point  was  conflicting, 
but  the  matter  was  submitted  to  the  jury  and  found  in  favor  of  the 
plaintiflF. 

[6]  It  is  well  settled  that  where  an  employe  requests  an  overseer 
or  superintendent  to  furnish  additional  tools  or  appliances  in  order  to 
insure  his  safety,  and  the  overseer  or  superintendent  refuses  to  com- 
ply with  such  request  but  assures  the  employe  that  there  is  no  dan- 
ger in  the  service  which  he  is  required  to  perform,  the  employe,  imder 
such  circumstances,  will  not  be  deemed  to  have  assumed  the  risk  inci- 
dent to  his  employment. 

[6]  By  virtue  of  his  contract  the  servant  agrees  to  obey  the  orders 
of  the  master,  and  a  refusal  to  do  so  would  involve  his  dismissal.  In 
referring  to  this  point  Fraser  on  Master  and  Servant,  page  71,  says: 

"Where  a  servant  deliberately  violates  his  master's  orders,  or  refuses  to 
obey  them  when  given,  he  is  clearly  guilty  of  the  grossest  breach  of  contract 
His  duty  Is  to  obey  the  master  In  all  things  for  which  he  became  bound  ex- 
pressly, or  In  which  obedience  is  ImpUed  from  the  nature  of  the  service  under- 
taken." 

It  is  for  this  reason  that  the  courts  have  held  that  where  a  servant  is 
required  to  work  in  a  dangerous  and  unsafe  place  that  the  master 
is  responsible  for  any  injury  that  he  may  sustain  on  account  of  such 
unsafe  and  dangerous  condition.  The  following  cases  bear  directly 
upon  this  point: 

The  Supreme  Court  of  Missouri  in  the  case  of  Burkard  v.  A.  Les- 
chen  &  Sons  Rope  Co.,  217  Mo.  466,  117  S.  W.  35,  said: 

"Where  a  servant  is  apprehensive  that  the  place  In  which  he  is  required  to 
work  is  dangerous  and  unsafe,  but  relies  ♦  ♦  ♦  upon  the  assurance  of  the 
foreman  in  charge  of  the  work  and  in  charge  of  the  servant  that  it  is  safe, 
and  the  servant  Is  Injured  without  any  negligence  upon  his  own  part,  the 
master  Is  Uable.*' 

Also,  in  the  case  of  McKee  v.  Tourtellotte,  167  Mass.  69,  44  N.  E. 
1071,  48  L.  R.  A.  542,  the  Supreme  Judicial  Court  of  Massachusetts 
said: 

''The  mere  fact  that  a  man  knows  the  unsafe  condition  of  a  thing  does  not 
necessarily,  as  a  matter  of  law,  constitute  him  negligent  If  he  does  that  thing." 
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The  Supreme  Judicial  Court  of  Massachusetts  in  the  case  of  Lord 
V.  Wakefield,  185  Mass.  214,  70  N.  E.  123,  also  said: 

"The  plaintiff  was  not  an  experienced  lineman,  and  he  was  set  to  work  to  do 
a  particular  thing  in  a  particular  place,  under  the  supervision  of  a  superior 
who  knew  the  fact  that  he  was  not  an  experienced  lineman.  While  the  con- 
versation shows  that  the  plaintiff  was  apprehensive  of  danger  if  the  pole  was 
not  guyed,  yet  we  are  of  opinion  that  it  was  a  case  where  the  Jury  could  find 
that  he  might  well  yield  his  Judgment  to  that  of  his  superior,  and  obey  the 
command/' 

Also,  the  case  of  Postal  Telegraph-Cable  Company  v.  Frank  Grant- 
ham, 187  Fed.  52,  109  C.  C.  A.  370,  is  very  much  in  point  as  to  some 
of  the  questions  involved  in  this  case. 

The  jury  found  as  a  matter  of  fact  that  the  plaintiff  requested  the 
foreman.  Sears,  to  furnish  a  "deadman,"  and  that  instead  of  doing 
so  the  foreman  assured  him  that  the  use  of  a  "deadman"  was  not  nec- 
essary to  protect  him  from  injury.  Therefore,  under  these  circumstanc- 
es, according  to  the  rule  announced,  the  plaintiff  did  not  assume  the  risk 
occasioned  by  the  failure  of  the  company  to  furnish  a  "deadman"  for 
his  protection  at  the  time  he  was  injured. 

A  careful  consideration  of  the  assignment  of  errors  which  relate 
to  the  refusal  of  the  court  below  to  grant  certain  prayers  for  instruc- 
tions offered  by  the  defendant  impels  us  to  the  conclusion  that  the 
same  are  without  merit. 

For  the  reasons  stated,  we  are  of  opinion  that  the  judgment  of  the 
lower  court  should  be  affirmed. 


(231  Fed.  611) 

NEW  -fflJTNA  PORTLAND  CEMENT  OO.  v.  HATT. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  7, 1916.) 

No.  2696. 

L  Masteb  and  Sebvant  ^=»125(9) — Master's  LjABiLrrr  fob  Injubt  to  Serv- 
ant— Defective  Machineby — Knowledge  of  Vice  Pbincipal. 

The  superintendent  in  charge  of  a  manufacturing  plant  owned  and 
operated  by  a  foreign  corporation  represents  the  corporation  as  to  em- 
ployes, and  his  knowledge  of  defects  in  machinery  or  appliances  is  at- 
tributable to  his  principal. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  $  251; 
Dec  Dig.  «=»125(9).] 

2.  Masteb  and  Sebvant  ^=»201(3) — ^Action  fob  Injuby  to  Sebvant — De- 
fenses. 

Where  defects  in  machinery,  of  which  the  master  was  charged  with 
notice  by  reason  of  the  knowledge  of  its  superintendent,  rendered  unsafe 
the  place  where  an  employ^  was  required  to  work,  it  is  not  a  defense  to 
an  action  for  his  death  from  such  cause  that  the  danger  might  have  been 
obviated  by  certain  action  by  fellow  employ^  outside  of  their  regular 
duties,  when  there  was  no  rule  or  direction  of  the  superintendent  requir- 
ing such  action. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  518- 
523;   Dec  Dig.  «=>201(3).] 

^=>For  other  cases  tee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
145C.O.A.— 32; 
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3.  Masteb   and    Sebvattt   «=>201(3) — ^Masteb's    Liabiutt   fob   Injubt  to 

Skbvant — Concubbino  Neolioenck  of  Fellow  Sebvants. 

A  master  is  not  relieved  from  liability  for  injury  to  an  employ^  result- 
Injr  from  defective  machinery  by  the  fact  that  there  was  concurring  negli- 
gence on  the  part  of  fellow  servants. 

fKd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  51S- 
523 ;   Dec.  Dig.  <S=»201(3).] 

4.  BIasteb  and  Sebvant  €=>28S(5) — Masteb's  Liability  fob  Injubt  to  Skbv- 

ant— Assumption  of  Risk. 

An  employ^,  killed  by  an  explosion  of  coal  dust  at  the  place  where  he 
was  working,  which  had  accumulated  because  of  the  leaking  condition  of 
an  elevator  device,  held  not  shown  to  have  had  such  knowledge  of  the 
danger  and  of  the  surrounding  conditions  as  to  charge  him,  as  matter  of 
law,  with  having  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  {  1077; 
Dec.  Dig.  «=»288(5).] 

6.  CouBTs  ^=»348 — Fbdebal  Coubts — ^Pbactice  In — Contbibutobt  Negli- 
gence— Burden  of  Proof. 

In  the  federal  courts,  in  an  action  for  the  injury  or  death  of  an  em- 
ploy^, the  burden  of  proving  contributory  negligence  rests  on  the  defend- 
ant, regardless  of  any  contrary  rule  in  the  state  courts. 

[FA.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  922;    Dec  Dig. 

6.  Master  and  Servant  ^=>26n(14) — ^Action  fob  Death  of  Skbvant — Con- 

tbibutobt Negligence — Presumption. 

Where  an  employ^  was  killed  by  an  explosion  in  the  room  where  he 
was  required  to  work,  in  the  absence  of  any  evidence  to  the  contrary 
there  is  a  presumption  that  he  was  in  the  performance  of  his  duties  and 
exercising  due  care  for  his  own  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  f§  893, 
908;   Dec.  Dig.  <&=:>265(14).] 

7.  Trial  ^=>108% — Examination  on  Voib  Dibe — Discbbtion  of  Coubt. 

In  an  action  against  a  manufacturing  corporation  to  recover  for  the 
death  of  an  employ^,  it  was  not  error  for  the  court  in  the  exercise  of  Its 
discretion  to  permit  plaintiff's  counsel,  in  the  examinaticMi  of  Jurors  on 
their  voir  dire,  to  ask  each  separately  whether  he  had  ever  been  in  the 
Insurance  business,  and  whether  he  had  ever  been  agent  for  a  particular 
insurance  company  named. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec  Dig.  ^=»108^.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Action  at  law  by  Edmurson  Hatt,  administrator  of  the  estate  of 
William  Lynn  Hatt,  deceased,  against  the  New  ^Etna  Portland  Ce- 
ment Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Luman  W.  Goodenough  and  Irvin  Long,  both  of  Detroit,  Mich.,  for 
plaintiff  in  error. 

Claude  H.  Stevens,  of  Detroit,  Mich.,  and  Benj.  P.  Reed,  of  Lapeer, 
Mich.,  for  defendant  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
COCHRAN,  District  Judge. 

WARRINGTON,  Circuit  Judge.  The  administrator  recovered 
judgment  against  the  cement  company  for  alleged  negligence  resulting 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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in  the  death  of  his  intestate.  At  the  date  of  the  death  the  company 
was  maintaining  a  cement  factory  in  Genesee  county,  Mich.,  and  op- 
erating the  factory  both  day  and  night.  The  portions  of  the  factory 
which  are  important  here  were  the  coal  room  and  kiln  room.  The  de- 
ceased was  in  the  employ  of  the  company  and  worked  at  night  in  the 
coal  room  as  an  oiler.  It  is  enough  to  say  of  the  process  of  manu- 
facture that  a  mixture  of  marl  and  clay,  called  "slush,"  was  pumped 
into  rotating  kilns,  maintained  in  the  kiln  room,  and  fused  into  pellets 
of  various  sizes  through  the  application  of  heat  generated  by  burn- 
ing coal  dust.  The  coal  dust  was  obtained  by  passing  bituminous  slack 
coal  through  grinders  and  dryers  in  the  coal  room;  92  per  cent,  of 
the  product  would  pass  through  a  100-mesh  sieve — as  the  company's 
chemist  stated,  it  was  "as  fine  as  flour."  After  the  coal  was  so  pulver- 
ized and  dried,  it  was  carried  by  gravity  through  a  slightly  inclined 
tube  into  the  lower  portion  of  an  elevator  which  was  maintained  near 
the  southeast  corner  of  the  coal  room  and  within  about  4  feet  of  a 
brick  wall  separating  that  room  from  the  kiln  room.  The  elevator 
stood  in  an  open  concrete  pit,  some  4V^  feet  in  depth  below  the  level 
of  the  floor  and  extending  into  the  coal  room  a  distance  of  3  to  4  feet 
from  the  west  and  south  sides  of  the  lower  portion  of  the  elevator, 
called  the  *'boot."  The  elevating  device  extended  from  the  floor  of 
the  pit  to  a  cupola  at  the  roof  of  the  building,  and  was  incased  in 
sheet  steel  or  iron.  The  elevator  was  originally  designed  for  carrying 
all  the  coal  dust  from  the  boot  to  a  point  in  the  cupola,  where  provi- 
sion was  made  for  discharging  the  dust  into  a  screw  conveyer  and 
transferring  it  thence  to  the  kilns  of  the  kiln  room. 

The  casing  surrounding  the  boot  of  the  elevator  had  fallen  into 
such  disrepair  as  to  admit  of  the  escape  of  coal  dust  into  the  pit. 
It  was  not  an  uncommon  occurrence  to  allow  the  coal  dust  there  to 
accumulate  to  a  depth  of  several  feet.  When  these  accumulations 
were  suffered  to  remain  in  the  pit  for  a  time  not  definitely  shown — the 
company's  chemist  being  of  opinion  that  they  would  not  "get  afire,  if 
cleaned  out  every  12  hours" — the  dust  would  develop  heat  to  the 
degree  of  spontaneous  combustion.  This  was  a  source  of  danger  to 
employes,  since,  as  the  witnesses  in  substance  say,  any  appreciable 
quantity  of  coal  dust  falling  directly  upon  the  burning  portion  of  the 
dust,  and  so  as  to  mix  with  air  at  the  place  of  contact,  would  result 
in  an  "explosion,"  as  some  of  the  witnesses  term  it,  but  rather,  as  we 
imderstand,  in  a  dangerous  flash  of  fire.  Indeed,  while  no  witness 
was  produced  who  saw  the  deceased  at  the  moment  he  received  his 
injuries,  the  facts  and  circumstances  shown  justify  the  conclusion, 
and  it  is  virtually  conceded,  that  he  was  so  badly  burned  by  one 
of  these  so-called  explosions  as  to  cause  his  death  some  hours  later. 

The  day  foreman  sought  to  avoid  the  explosions.  One  method 
was  to  "wet  the  dust  down"  by  the  application  of  water  from  a  hose 
conveniently  located;  but  in  practice  this  would  cause  the  fire  to 
smoulder;  it  would  not  extinguish  the  fire.  Another  plan  of  the  fore- 
man was  to  remove  the  accumulations  to  a  place  outside  of  the  fac- 
tory ;  this,  however,  was  done  only  in  daytime  and  at  irregular  inter- 
vals, some  extending  over  several  days;   there  was  no  rule  charging 
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the  duty  of  removal  upon  any  particular  employes,  and  the  day  fore- 
man himself  usually  made  such  removals  as  occurred.  It  is  true  that 
one  of  the  witnesses  said  the  coal  dust  so  accimiulating  could  be  re- 
turned to  the  elevator  and  carried  thence  to  its  normal  destination, 
but  admittedly  this  was  impracticable  after  spontaneous  combustion 
had  set  in  and  water  had  been  applied.  Further,  the  day  foreman 
called  the  attention  of  Mr.  Bumps,  who  was  superintendent  of  the  en- 
tire plant,  to  the  defective  condition  of  the  portion  of  the  elevator  in 
question,  stating,  **I  talked  with  Mr.  Bumps  about  it,  and  he  told  me 
he  ought  to  fix  it  up,"  and  also  stating  that  the  superintendent  "would 
not  give  a  man  time  to  repair  it,  or  fix  it  up,  because  he  wanted  the 
machinery  kept  going." 

At  the  9lose  of  all  the  evidence  the  company  moved  that  a  verdict 
be  directed  in  its  favor,  relying  in  substance  upon  the  grounds:  (a) 
Negligence  of  fellow-servants ;  (b)  assumption  of  risk ;  (c)  contribu- 
tory negligence ;  (d)  decedent  was  not  at  the  time  of  receiving  his 
injury  engaged  "in  the  course  of  his  business  or  employment."  The 
motion  was  denied.  The  company  then  presented  requests  for  special 
instructions  to  the  jury,  which  were  in  substantial  accord  widi  the 
grounds  relied  on  in  the  motion  to  direct.  The  contention  made  here 
is  to  the  same  eflfect. 

[1  ]  The  theory  of  the  defense  overlooks,  in  the  first  place,  the  compa- 
ny's responsibility  for  the  continuing  state  of  disrepair  of  the  elevator 
casing.  The  company  is  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Maine,  and,  so  far  as  appears  here,  Superin- 
tendent Bumps  was  its  principal  and  controlling  representative  in 
Michigan;  concededly  he  was  the  vice  principal.  Clearly,  the  com- 
pany was  chargeable  through  him  with  knowledge  of  the  unsafe  con- 
ditions prevailing  at  the  elevator  pit.  Leonard  Martin  Const  Co.  v. 
Highbarger,  175  Fed.  340,  342,  343,  99  C.  C.  A.  128,  and  citations 
(C.  C.  A.  6th  Cir.).  It  is  sought  to  excuse  the  company  as  respects 
the  holes  in  the  casing  by  reason  of  chemical  conditions  causing  it  to 
rust  out  quickly ;  but  this  could  not  absolve  the  company  from  a  rea- 
sonable discharge  of  its  continuing  duty  to  maintain  a  safe  place  to 
work  (Kreigh  v.  Westinghouse  &  Co.,  214  U.  S.  249,  256,  29  Sup. 
Ct.  619,  53  L.  Ed.  984) ;  and  here  weeks,  if  not  months,  were  allowed 
to  elapse  without  attempting  to  repair  or  replace  the  defective  parts  of 
the  casing. 

[2,3]  It  is  in  eflfect  urged  that  the  dangers  arising  from  this  ap- 
parent neglect  of  the  company  should  have  been  avoided  by  the  em- 
ployes through  proper  care  of  the  pit ;  that  this  was  a  mere  detail  of  the 
work  which  could  rightfully  be  imposed  upon  them.  If  such  a  theory 
as  this  be  accepted,  it  is  enough  to  say  that  there  was  a  total  absence 
of  system  or  rule  created  or  imposed  by  the  superintendent  or  any 
authorized  official  touching  the  treatment  of  coal  dust  escaping  into 
the  pit.  It  results  that  the  company  itself  was  guilty  of  negligence  as 
to  the  continuing  disrepair  of  the  casing  and  the  consequent  and 
recurring  dangers  due  to  accumulations  of  coal  dust  in  the  elevator 
pit;  and  it  is,  therefore,  not  important  whether  the  decedent's  fel- 
low servants  were  guilty  of  concurring  negligence  or  not    Kreigh  v. 
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Westinghouse  &  Co.,  supra,  at  page  257  of  214  U.  S.,  29  Sup.  Ct.  619, 
53  L.  Ed.  984;  Texas  &  Pacific  Ry.  v.  Howell,  224  U.  S.  577,  582,  32 
Sup.  Ct.  601,  56  L.  Ed.  892;  Standard  Oil  Co.  v.  Brown,  218  U.  S. 
78,  85,  30  Sup.  Ct.  669,  54  L.  Ed.  939;  Grand  Trunk  Ry.  Co.  v.  Cum- 
mings,  106  U.  S.  700,  702,  1  Sup.  Ct.  493,  27  L.  Ed.  266;  Bryson  v. 
Gallo,  180  Fed.  71,  76,  103  C.  C.  A.  424  (C.  C.  A.  6th  Cir.) ;  Meers 
&  Dayton  v.  Childers  (decided  by  this  court  January  10,  1916)  228  Fed. 
640,  143  C.  C.  A.  162. 

[4]  As  to  assumption  of  risk,  it  cannot  be  said  as  matter  of  law, 
that  the  decedent  comprehended  the  conditions  which  would  bring 
about  an  explosion.  True,  he  had  worked  in  the  same  room  and  in 
the  same  capacity  for  a  time  during  the  working  season  of  the  pre- 
vious year  and  for  something  like  two  months  during  the  season  m 
question.  This,  it  must  be  conceded,  was  calculated  to  admonish  him 
of  the  fact  that  explosions  might  occur ;  but  it  is  not  shown  that  he 
was  ever  advised  or  warned  of  the  conditions  that  would  produce  an 
explosion,  and  in  view  of  the  nature  of  the  conditions,  as  well  as  the 
circumstances  shown,  the  question  of  decedent's  appreciation 
of  the  risk  was  a  question  of  fact.  Casey-Hedges  Co.  v.  Oliphant 
(decided  January  4,  1916)  228  Fed.  636,  143  C.  C.  A.  158;  Adams  v. 
Grand  Rapids  Refrigerator  Co.,  160  Mich.  590,  596,  125  N.  W.  724, 
27  L.  R.  A.  (N.  S.)  953,  136  Am.  St.  Rep.  454,  19  Ann.  Cas.  1152; 
American  Car  &  Foundry  Co.  v.  Matzok,  228  Fed.  179,  142  C.  C.  A.  535 
(C.  C.  A.  3d  Cir.) ;  and  see  Boston  &  M.  R.  v.  Baxter,  228  Fed.  257, 
262,  142  C.  C.  A,  549  (C.  C.  A.  1st  Cir.).  Shortly  before  the  injury, 
it  became  necessary  to  repair  the  coal  dust  conveyer  in  the  cupola, 
and  the  night  foreman  seems  to  have  given  directions  to  two  men  to 
make  the  repair;  a  ladder  extended  from  the  floor  to  a  platform 
maintained  about  the  cupola  at  a  point  some  six  feet  below  the  top  of 
the  elevator ;  while  the  work  was  in  progress  upon  the  conveyer,  the 
deceased  received  his  injuries.  It  is  shown  that  there  were  open- 
ings between  the  planks  which  formed  the  floor  of  the  platform,  and 
that  considerable  quantities  of  coal  dust  had  gathered  upon  these 
planks.  It  does  not  appear,  however,  that  the  deceased  had  any  duty 
calling  him  to  the  platform  or  that  he  was  in  fact  upon  it  at  the  time 
the  men  were  working  there.  The  machinery  in  the  cupola  was  oiled 
only  in  the  daytime ;  it  is  open  to  fair  inference  that  the  decedent  had 
no  occasion  at  any  time  to  go  upon  the  platform;  and,  apart  from 
the  question  of  his  knowledge  of  the  conditions  necessary  to  produce 
an  explosion,  it  does  not  appear  that  he  knew  of  the  accumulations 
of  coal  dust  on  the  platform.  We  think  it  is  fairly  deducible  from  all 
the  proved  facts  and  circumstances  that  the  repairers,  while  moving 
about  the  platform,  caused  a  considerable  quantity  of  coal  dust  to  fall 
from  the  planks  and  upon  the  coal  dust  in  the  elevator  pit.  Such  con- 
ditions as  these,  when  there  was  any  fire  in  the  pit,  were  the  very  ones 
that  would  produce  an  explodon,  and  it  was  open  to  the  jury  to  find 
that  the  decedent  was  ignorant  alike  of  this  fact  and  also  of  the  further 
fact  that  coal  dust  had  gathered  on  the  planks  of  the  platform. 

[6]  As  regards  contributory  negligence,  it  is  to  be  remembered  that 
under  the  well-settled  rule  prevailing  in  the  federal  courts,  regardless 
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of  any  contrary  rule  existing  in  the  state  courts,  the  burden  of  prov- 
ing negligence  on  the  part  of  the  deceased  was  upon  the  company. 
Tex.  &  Pac.  Ry.  v.  Volk,  151  U.  S.  73,  17,  78,  14  Sup.  Ct.  239,  38  L 
Ed.  78;  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
557,  11  Sup.  Ct.  653,  35  L.  Ed.  270;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Horst,  93  U.  S.  291,  298,  23  L.  Ed.  898;  Erie  R.  Co.  v.  Weinstein, 
166  Fed.  271,  274,  92  C.  C.  A.  189  (C.  C.  A.  6th  Cir.);  Horn  v.  Bal- 
timore &  O.  R.  Co.,  54  Fed.  301,  304,  4  C.  C.  A.  346  (C.  C.  A.  6th 
Cir.);  Missouri,  K.  &  T.  Ry.  Co.  v.  Wilhoit,  160  Fed.  440,  443,  87  C. 
C.  A.  401  (C.  C.  A.  8th  Cir.) ;  O'Hara  v.  Central  R.  Co.  of  New  Jer- 
sey, 183  Fed.  739,  740,  106  C.  C.  A.  177  (C.  C.  A.  2d  Cir.);  Town  of 
Watertown  v.  Greaves,  112  Fed.  183,  189,  50  C.  C.  A.  172,  56  L.  R. 
A.  865  (C.  C.  A.  1st  Cir.);  Ellsworth  v.  Hunt,  168  Fed.  506,  510,93 
C.  C.  A.  662  (C.  C.  A.  7th  Cir.).  It  cannot  safely  be  said  that  the  evi- 
dence even  preponderates  in  favor  of,  much  less  that  as  matter  of  law 
it  establishes,  the  defense  of  contributory  negligence.  It  is  urged  that 
the  deceased  might  have  avoided  the  explosion  by  applying  water  to 
the  coal  dust  in  the  pit.  If  it  be  assumed  (it  is  not  satisfactorily  proved) 
that  he  had  been  instructed  by  the  day  foreman  to  "wet  this  coal 
(dust)  down,"  the  evidence  fails  to  show  that  he  did  not ;  but,  as  we 
have  seen,  it  is  shown  that  such  treatment  would  not  put  out  the  fire, 
and  it  is  not  claimed  that  the  deceased  was  under  any  duty  to  remove 
the  contents  of  the  pit.  It  is  scarcely  necessary  to  add  that  while  coal 
dust  escaped  from  the  coal  grinders  and  settled  in  the  coal  room  and 
about  the  machinery,  yet  this  did  not  occur  in  such  quantity  at  any 
single  place  as  to  result  in  spontaneous  combustion.  One  of  the  uses  for 
which  the  hydrant  and  hose  were  placed  in  the  coal  room,  as  stated, 
was  to  keep  the  floor  wet ;  the  day  foreman  had  instructed  the  dece- 
dent to  use  the  hose  for  that  purpose ;  there  is,  however,  no  evidence 
tending  to  show  that  this  duty  was  neglected,  or  that  coal  dust  from 
these  sources  had  anything  to  do  with  the  explosion. 

[6]  As  respects  the  claim  that  the  decedent  was  not  at  the  time 
of  receiving  his  injuries  engaged  in  the  course  of  his  employment,  it 
is  difficult  to  follow  the  argument.  At  one  stage  it  is  urged  that  the 
deceased  had  no  duty  calling  him  to  the  platform  of  the  elevator; 
at  another  it  is  insisted  that  he  might  have  received  an  order  from 
the  night  foreman  to  go  to  the  platform  and  render  assistance  to  the 
repairers;  but  while  the  evidence  sustains  the  former  theory,  it  is 
wholly  lacking  as  to  the  latter.  It  is  shown  that  the  duty  of  the  de- 
ceased required  him  to  be  about  the  pit  at  times  when  oiling  in  the  coal 
room.  It  is,  therefore,  plain  enough  that  the  deceased  might  well  have 
received  his  injuries  while  in  the  discharge  of  his  ordinary  duties.  It 
is  worthy  of  remark  that  neither  the  night  foreman  nor  the  men  work- 
ing on  the  platform  were  called  as  witnesses.  It  is  to  be  inferred 
from  what  was  said  in  argument,  that  the  night  foreman  and  one  of 
the  repairers  lost  their  lives  in  this  explosion,  and  that  the  other  re- 
pairer was  absent  from  the  district  during  the  trial  below.  Humphr^r, 
a  cement  burner,  saw  the  reflection  of  the  fire  in  the  coal  room,  and  in 
"about  a  minute"  later  saw  Hatt  (the  decedent),  with  his  clothing  on 
fire,  nmning  toward  him  from  the  coal  room,  when  he  discovered  that 
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Hatt's  body  was  badly  burned.  Since  Hatt  met  his  death  from  this 
cause  within  a  few  hours,  we  think  the  jury  might  have  believed  that 
at  the  time  of  receiving  his  injuries  he  was  engaged  in  the  perform- 
ance of  his  duty.  Stephenson  v.  Brick  &  Tile  Co.,  151  Iowa,  373,  130 
N.  W.  586,  concerned  an  employe  who  had  been  fatally  injured  while 
in  charge  of  a  hoisting  machine,  and  who,  it  seems,  had  survived  his 
injuries  some  appreciable  length  of  time.  There  were  no  eyewitnesses 
of  the  accident,  and  under  a  claim  of  contributory  negligence  error 
was  assigned  to  a  special  instruction  which  permitted  the  jury  "to 
consider  the  instincts  of  men  which  naturally  lead  them  to  avoid  dan- 
ger." In  passing  upon  this  instruction  it  was  said  (151  Iowa,  379,  130 
N.  W.  589): 

*'As  there  were  no  eyewitnesses  of  the  accident,  the  instruction  is  correct 
unless  the  physical  facts,  taken  in  connection  with  the  other  testimony,  show 
vrithout  question  that  the  deceased  could  not  have  received  his  injuries  except 
he  were  in  a  position  where  he  had  no  right  to  be  or  in  such  a  position  that 
he  must  be  held  guUty  of  contributory  negligence  in  assuming  that  position." 

And  again  (151  Iowa,  380,  130  N.  W.  589): 

"We  must  assume,  then,  giving  heed  to  the  instinct  of  self-preservation  com- 
mon to  mankind  in  general,  that  deceased  was  exercising  due  care  for  his 
own  safety  in  performing  the  work  he  was  then  doing,  and  it  was  not  error 
to  give  the  instruction." 

Further,  in  the  absence  of  evidence  to  the  contrary,  we  see  no  differ- 
ence in  principle  between  the  instant  case,  in  the  respect  now  under 
consideration,  and  the  evidential  eflfect  that  is  accorded  to  the  finding 
of  a  deceased  employe's  body  at  a  place  where  his  duty  had  called  him. 
As  was  said  in  Maguire  v.  Fitchburgh  Railroad,  146  Mass.  383,  15  N. 
E.  904,  when  applying  the  rule  alluded  to : 

**The  Jury  might  well  liave  believed  that  he  was  on  the  track  in  the  per- 
formance of  his  duty  and  in  the  exercise  of  all  the  care  to  be  expected  of  a 
prudent  man." 

A  presumption  of  performance  of  duty  arises  in  a  variety  of  cir- 
cumstances, where  there  is  an  absence,  as  here,  of  direct  testimony  on 
the  point  in  dispute.  Worthington  v.  Elmer,  207  Fed.  306,  309,  125 
C.  C.  A.  50,  and  citations  (C.  C.  A.  6th  Cir.). 

It  follows  from  the  foregoing  considerations  of  the  diflferent 
grounds  urged  in  support  of  a  directed  verdict,  that  the  motion  was 
rightly  denied.  So  far  as  the  requests  for  special  instructions  to  the 
jury  are  concerned,  they  were  embraced  in  the  general  charge,  except 
as  to  features  that  in  our  judgment  were  unsound.  The  charge  of  the 
court  was  as  favorable  to  the  company  as  its  defense  justified. 

[7]  Other  errors  are  assigned,  and  they  have  been  carefully  con- 
sidered; we  are  convinced  that  they  were  not  prejudicial.  There  is 
one,  however,  which  we  think  ought  to  be  specially  noticed.  It  re- 
lates to  the  impaneling  of  the  jury.  Counsel  for  the  administrator 
were  permitted  to  ask  the  talesmen,  separately,  upon  their  voir  dire, 
whether  any  of  them  had  ever  been  in  the  insurance  business  or  had 
ever  been  an  agent  for  the  Baltimore  Fidelity  &  Casualty  Company  of 
Baltimore,  Md.  One  of  the  talesmen,  in  answer  to  the  first  question, 
said  that  he  had  not,  and  another  one  said  that  he  had  been  in  the  insur- 
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ance  business,  though  no  answer  appears  to  have  been  made  to  the  sec- 
ond question.  Counsel  for  the  company  (Ejected  to  the  questions  and 
requested  the  court  to  warn  counsel  for  plaintiff  against  asking  such 
questions.  The  court  .was  disposed  to  allow  **a  very  broad  range*' ;  ex- 
ceptions were  reserved,  and  error  is  assigned  here.  The  relevancy  and 
the  propriety  of  such  questions  as  these  have  been  the  subjects  of  fre- 
quent decision,  where  they  have  been  presented  (a)  in  the  impaneling 
of  a  jury,  or  (b)  in  the  examination  of  witnesses.  A  manifest  distinc- 
tion arises  concerning  the  pertinency  of  the  questions  when  testing  the 
qualifications  of  proposed  jurors  and  when  determining  the  admissi- 
bility of  evidence  under  distinct  issues  during  the  trial.  The  weight 
of  authority  favors  the  allowance  of  such  questions  and  the  answers, 
where  the  questions  appear  to  be  presented  in  good  faith  and  for  the 
purpose  only  of  ascertaining  the  fitness  of  persons  summoned  as  ju- 
rors. Girard  v.  Grosvenordale  Co.,  82  Conn.  271,  279,  73  Atl.  747; 
Blair  v.  McCormack  Construction  Co.,  123  App.  Div.  30,  33,  107  N. 
Y.  Supp.  750,  affirmed  without  opinion,  and,  in  view  of  the  decision 
below,  apparently  upon  the  present  question,  195  N.  Y.  521,  88  N. 
E.  1115;  Spoonick  v.  Backus-Brooks  Co.,  89  Minn.  354,  358,  359,  94 
N.  W.  1079;  Heydman  v.  Red  Wing  Brick  Co.,  112  Minn.  158,  162, 
163,  127  N.  W.  561 ;  Foley  v.  Cudahy  Packing  Co.,  119  Iowa,  246,  251, 
93  N.  W.  284;  Iroquois  Furnace  Ca  v.  McCrea,  191  111.  340,  344, 
61  N.  E.  79;  Swift  v.  Platte,  68  Kan.  10-14,  72  Pac.  271,  74  Pac.  635; 
Hoyt  v.  Independent  Asphalt  Paving  Co.,  52  Wash.  672,  677,  101  Pac 
367;  Dow  Wire  Works  Co.  v.  Morgan  (Ky.)  96  S.  W.  530,  533;  M. 
O'Connor  &  Co.  v.  Gillaspy,  170  Ind.  428,  431,  and  citations  at  432, 
83  N.  E.  738;  Goff  v.  Kokomo  Brass  Works,  43  Ind.  App.  642,  64+, 
647,  88  N.  E.  312;  Faber  v.  C.  Reiss  Coal  Co.,  124  Wis.  554,  561,  562, 
102  N.  W.  1049;  V.  C.  G.  M.  Co.  v.  Firstbrook,  36  Colo.  498,  502,  86 
Pac.  313,  10  Ann.  Cas.  1108;  Cripple  Creek  M.  Co.  v.  Brabant,  37 
Colo.  423,  426,  87  Pac.  794;  Sailer  v.  Shoe  Co.,  130  Mo.  App.  712, 
718,  720,  109  S.  W.  794;  Rinklin  v.  Acker,  125  App.  Div.  244,  109  N. 
Y.  Supp.  125.  As  to  the  scope  of  inquiry  generally  allowed  to  be  made 
of  jurors  under  supervision  of  a  trial  court,  though  not  involving  ques- 
tions such  as  the  present,  see  Connors  v.  United  States,  158  U.  S. 
408,  413,  15  Sup.  Ct.  951,  39  L.  Ed.  1033;  also  Monaghan  v.  Agricul- 
tural Fire  Ins.  Co.,  53  Mich.  238,  245,  246,  18  N.  W.  797. 

On  the  other  hand,  there  is  a  distinct  class  of  decisions  forbidding 
such  questions,  as  well  as  the  answers,  while  the  cause  is  in  course  of 
trial ;  the  theory  of  these  decisions  is  that,  since  there  are  no  issues 
to  which  the  questions  and  answers  can  have  any  relevancy,  the  real 
object  of  the  questions  is  to  suggest  to  the  jury  tiiat  the  defendant  is 
protected  against  loss  by  an  indemnitor  not  a  party  to  the  cause :  and 
the  practice  occasionally  resorted  to  of  so  interrogating  witnesses  is 
censured,  and,  except  where  the  designed  effect  appears  to  have  been 
completely  removed  by  action  of  the  trial  judge,  is  in  effect  penalized 
by  reversal  of  the  case  in  the  reviewing  court.  Kerr  v.  Brass  Mfg. 
Co.,  155  Mich.  191,  194,  195,  118  N.  W.  925;  Cosselmon  v.  Dunfee, 
172  N.  Y.  507,  65  N.  E.  494;  Hordem  v.  Salvation  Army,  124  App. 
Div.  674,  676,  109  N.  Y.  Supp.  131;    Frahm  v.  Si^el-Cooper  Ca, 
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131  App.  Div.  747,  749,  750,  116  N.  Y.  Supp.  90;  Manufacturing  Co. 
V.  Woodall,  115  Tenn.  605,  609,  90  S.  W.  623 ;  Emery  Dry  Goods  Co. 
V.  De  Hart,  130  111.  App.  244,  247,  251 ;  and  see  Tremblay  v.  Ham- 
den,  162  Mass.  383,  385,  38  N.  E.  972;  Dow  v.  Weare,  68  N.  H.  345, 
346,  44  Atl.  4S9. 

The  instant  case  of  course  concerns  the  relevancy  of  such  inquiries 
and  answers  only  as  they  occur  in  examinations  made  with  reference 
to  impaneling  a  jury.  Where  it  appears  to  the  satisfaction  of  the  trial 
judge  that  the  object  sought  through  such  inquiries  and  answers  as 
these  is  in  reality  solely  to  test  the  qualifications  of  the  proposed  ju- 
rors, the  defendant  failing,  as  here,  to  show  that  such  indemnity  does 
not  exist,  we  think  appropriate  questions  and  answers  should  be  al- 
lowed under  supervision  of  the  court.  We  do  not  see  why  this  might 
not  ordinarily  be  done  effectively  by  a  general  question  put  to  the  pro- 
spective jurors  collectively;  but  we  are  not  eiisposed  to  hold  that  ques- 
tions may  not  be  allowed  and  answered  individually,  where  in  the 
sound  discretion  of  the  judge  such  course  is  deemed  necessary.  The 
fact  is  too  well  understood  to  require  more  than  a  mere  statement  that 
in  cases  where  the  right  of  trial  by  jury  exists  litigants  are  entitled  to 
have  their  cause  tried  before  an  impartial  jury;  and  perhaps  the  most 
effective  means  of  securing  this  end  is  through  an  intelligent  and  legiti- 
mate exercise  of  the  right  of  challenge,  both  peremptory  and  for 
cause. 

The  record  here  is  open  to  fair  inference  that  a  considerate  exercise 
of  the  right  of  challenge  was  the  sole  object  of  the  course  pursued; 
and  consequently  that  tifiere  was  neither  abuse  of  privilege  nor  of  dis- 
cretion in  impaneling  the  jury.  It  is  not  a  sufficient  answer  to  say 
that  the  jurors  were  nevertheless  advised  of  the  possible  existence  of 
indemnity;  this  is  simply  to  suggest  the  marked  distinction  between 
the  two  classes  of  decisions  before  cited.  The  reason  for  the  one  class 
is  to  protect  a  right;  the  reason  for  the  other  is  to  guard  against  a 
wrong.  In  other  words,  any  question  tending  to  reveal  possible  inter- 
est or  bias  of  a  person  offered  as  a  juror  is  admissible  because  of  its 
relevancy  to  the  matter  of  his  fitness  for  such  service;  the  circum- 
stance that  the  question  has  the  additional  effect  of  suggesting  the  ex- 
istence of  a  fact  irrelevant  to  the  merits  of  the  case  (indemnity  in  this 
instance)  is  not  an  uncommon  occurrence ;  this,  however,  is  to  be  rem- 
edied through  precautionary  instructions  of  the  court.  But  such  a 
question  and  the  testimony  sought  to  be  elicited,  as  well  as  their  entire 
effect,  become  inadmissible,  when  offered  in  the  course  of  trial,  be- 
cause of  total  irrelevancy.  The  present  plaintiff  in  error  relies  on  de- 
cisions pertinent  to  the  latter  situation ;  they  are  not  applicable  to  the 
instant  case.  It  should  be  added  that  no  request  was  made  here,  ei- 
ther upon  the  impaneling  of  the  jury  or  at  the  close  of  the  evidence, 
for  an  instruction  as  to  the  purpose  of  the  inquiries  and  answers  in 
dispute  and  the  duty  of  the  jurors  to  disregard  them  when  considering 
the  merits  of  the  cause ;  and  so  nothing  of  this  character  is  before  us. 

The  judgment  is  affirmed,  with  costs. 


Digitized  by 


Google 


506  145  C.  C.  A.  REPORTS 

<231  Fed.  620) 

WESTERN  MARYLAND  RT.  CO.  v.  EASTERN  CEMENT  GUN  CO.  • 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  11,  1916.) 

No.  1399. 

Contracts  ^=»353(8) — ^Action  for  Breach — Instructions. 

Plaintiff  contracted  to  do  certain  work  for  defendant  railroad  company 
In  the  construction  of  a  roundhouse,  to  be  completed  within  55  working 
days;  the  contract  plainly  providing  that  defendant's  chief  engineer 
should  be  its  sole  representative  with  respect  to  the  work,  with  power  to 
declare  the  contract  forfeited  in  case  of  default,  and  his  decision  to  be 
conclusive  in  any  dispute  arising.  Plaintiff  was  slow  in  commencing, 
and  after  a  very  small  part  had  been  done  discontinued  the  work  in  De- 
cember until  spring,  with  the  consent  as  claimed,  of  defendant's  engineer 
in  charge,  but  without  the  consent  of  or  notice  to  the  chief  engineer. 
When  plaintiff  was  again  ready  to  commence,  87  days  after  the  contract 
was  made,  the  roundhouse  had  been  otherwise  completed  and  was  in  nse, 
and  permission  was  refused.  Held,  in  an  action  to  recover  damages, 
that  an  instruction  was  erroneous  which  i)ermltted  plaintiff  to  recover  If 
the  jury  should  find  that  defendant's  engineer  failed  to  notify  it  prompt- 
ly after  it  quit  work  that  it  was  in  default,  and  that  if  it  had  been  so  noti- 
fied It  could  have  completed  the  work  within  the  55  days,  since,  the  terms 
of  the  contract  being  explicit,  no  such  notice  was  required,  and  defendant 
could  not  be  estopped  by  failure  to  notify  the  plaintiff  of  a  fact  which  it 
was  presumed  to  know. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1837-1840; 
Dec.  Dig.  <S=>353(8).] 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Action  at  Law  by  the  Eastern  Cement  Gun  Company  against  the 
Western  Maryland  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

George  R.  Gaither,  of  Baltimore,  Md.,  for  plaintiff  in  error. 
Francis  J.  Carey  and  James  Piper,  both  of  Baltimore,  Md.  (Carey, 
Piper  &  Hall,  of  Baltimore,  Md.,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

DAYTON,  District  Judge.  This  controversy  springs  from  a  con- 
tract dated  October  25,  1912,  whereby  the  Cement  Company  contracted 
to  perform  certain  cement  or  "gunite"  work  by  use  of  a  patented 
device  known  as  the  "Cement  Gun"  upon  the  stalls  of  the  railway's 
roundhouse  then  in  course  of  construction  at  Hagerstown,  Md. 

It  is  clearly  shown  and  admitted  that  the  contract  was  a  "rush"  one. 
The  cement  company  undertook  to  start  the  work  within  2  days  and 
complete  it  within  55  working  days,  or  the  equivalent  thereof  in  work- 
ing time,  "from  the  day  that  at  least  three  stalls  of  steel  or  the  equiv- 
alent thereof  should  be  in  place."  Further,  to  insure  the  prompt  com- 
pletion of  the  work,  the  contract  provided  that  the  Cement  Company 
should  "place  at  least  four  cement  guns,  with  the  necessary  machinery 

^=9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kej-Numbered  DigesU  ft  lodexef 
*Reheartng  denied  May  9,  1916. 
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and  labor  to  operate  the  same,  on  the  work  at  once,  and  to  maintain 
this  outfit,  or  more,  if  necessary,  to  complete  the  work  within  the  time 
limit  of  55  working  days."  Pratt,  the  railway's  chief  engineer,  was 
hy  the  terms  of  this  contract  constituted  the  sole  executive  representa- 
tive of  the  railway  company,  his  decision  was  to  be  final  and  conclu- 
sive in  any  dispute  arising,  and  he  was  empowered  under  broadest 
terms,  if  in  his  opinion  the  work  was  not  efficiently  prosecuted,  either 
to  take  charge  of  it  and  with  the  Cement  Company's  tools  and  machin- 
ery complete  it,  charging  over  to  the  Cement  Company  the  cost  of 
doing  so,  or  to  declare  the  contract,  for  any  failure  or  omission,  for- 
feited, in  which  latter  event  the  Railway  Company  was  to  be  exonerat- 
ed from  any  and  all  liability  for  work  done.  He  was  also  empowered, 
if  deemed  expedient  or  necessary,  to  stop  the  work,  or  any  portion  of 
it,  or  diminish  the  force  engaged  upon  it  without  claim  for  damage 
by  reason  of  so  doing. 

A  careful  analysis  of  the  evidence  adduced  on  trial  clearly  dem- 
onstrates that  the  Cement  Company  was  wholly  unprepared  to  meet 
the  requirements  of  such  a  contract  as  this.  Instead  of  being  able  to 
start  within  two  days  and  "to  place  at  least  four  cement  g^ns  with 
the  necessary  machinery  and  labor  to  operate  same  on  the  work  at 
once,"  it  is  admitted  that  it  took  it  from  October  25th  to  November 
18th,  24  days,  to  collect  together  its  apparatus  and  get  it  upon  the 
ground,  and  it  was  not  until  December  3d,  15  days  thereafter,  that 
it  had  all  its  scaffolding  erected,  had  placed  chicken  wire  over  roof 
members,  and  had  in  its  machinery  and  some  sand,  although  three 
stalls  of  steel  were  in  place  on  November  18th.  The  work  dragged 
along  until  December  18th,  when  Pierce,  the  Cement  Company's  man- 
ager in  charge,  "in  the  interest  of  his  company,"  shut  it  down,  until 
spring  should  bring  better  weather  conditions.  He  instructed  his  fore- 
man to  remove  and  pack  all  equipment  and  to  lay  off  all  men,  and  pro- 
ceeded to  look  out  for  work  elsewhere.  At  this  time  the  Cement  Com- 
pany had  material  in  the  nature  of  wire,  lumber,  and  piping,  and  one 
carload  of  sand  on  the  ground.  Up  to  then  all  the  cement  it  had  used 
had  been  borrowed  from  the  Railway  Company,  and  it  had  only  ce- 
mented a  portion  of  one  beam  covering  a  surface  of  a  few  square 
yards.  This  shut-down  until  spring,  the  Cement  Company  claims,  was 
effected  by  Pierce  after  he  had  discussed  the  matter  with  McCausland, 
the  railway's  engineer  in  charge,  who  expressed  his  thought  that  "it 
would  be  best  for  all  concern^  to  do  so."  McCausland  denies  this, 
but  in  our  view  of  the  case  it  becomes  immaterial  whether  he  did  or 
not.  The  contract  was  too  plain  in  its  terms  for  any  one  to  be  misled. 
As  we  have  said,  Pratt,  chief  engineer,  was  the  sole  representative  of 
the  company  with  whom  any  modifications  of  it  could  be  made  or 
any  such  shut-down  could  be  agreed  upon.  The  court  below  very  prop- 
erly so  ruled,  and  instructed  the  jury  that  McCausland  had  no  au- 
thority to  allow  the  stoppage  of  the  work,  Jordan,  general  manager, 
and  Warner,  president,  of  tfie  Cement  Company,  however,  as  disclosed 
by  the  correspondence  introduced  in  evidence,  assumed  the  contrary, 
and  on  December  20th,  two  days  after,  Jordan  wrote  Pratt  asking  an 
advancement  upon  the  contract  price  as  a  matter  of  favor,  not  of 
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right.  On  January  17th  following  he  wrote  a  letter  to  McCausland^ 
asking  his  assistance  in  securing  this  advance,  and  on  the  same  day- 
one  to  Pratt  inclosing  a  photograph  of  cement  g^n  work  at  the  West 
Philadelphia  station  of  the  Pennsylvania  Railroad  as  illustrating  the 
character  and  possibilities  of  "gunite"  work,  and  suggesting : 

"If  this  weather  continues  to  hold,  It  Is  very  possible  that  we  wlU  go  down 
to  Hagerstown  again  and  possibly  start  some  sort  of  operation,  provided  it 
meets  the  approval  of  Mr.  McCausland." 

He  further  states  he — 

"expects  to  go  to  Hagerstown  some  time  in  the  near  future  for  the  purpose  of 
taking  over  a  new  general  superintendent  of  construction  work,  who  is  a 
thorough  civil  engineer  with  10  or  12  years'  practical  experience." 

On  January  20th,  he  both  telegraphed  and  wrote  McCausland  that 
he  "would  like  very  much  to  proceed  with  work,  stall  at  a  time,"  that 
the  weather  was  favorable,  his  operating  men  were  idle,  and  a  "cracker 
jack  new  superintendent"  was  available.  In  his  letter  he  believes  the 
weather  conditions  will  continue  favorable  enough  to  enable  him  to 
make  considerable  showing  on  the  work,  and  "if  it  would  not  interfere 
with  the  movements  of  locomotives  in  the  roundhouse"  he  feels  siu"e 
he  could  "finish  several  stalls  before  the  real  spring  work  opens 
and  we  put  a  number  of  g^ns  to  work."  It  is  to  be  borne  in  mind  that 
during  this  period  of  87  days  since  the  contract  (to  be  executed  in  55 
days)  had  been  signed,  this  roundhouse  had  been  so  far  completed  as 
to  be  fit  for  use  and  was  being  used ;  that  its  use  was  claimed  to  be 
worth  $18,000  a  month  to  the  railway  company;  that  it  was  full  of 
locomotives,  and  that  such  locomotives  could  not  be  housed  in  it  while 
the  cement  work  was  being  done,  for  the  reason  that  its  dust  would 
get  into  the  locomotive  bearings  and  greatly  injure  them ;  that  the  sum 
total  contract  price  for  this  cement  work  was  only  $12,700,  and  that 
cementing  the  steel  stalls  by  this  "gunite"  process  was  largely  an  ex- 
periment, not  at  all  necessary,  other  than  as  a  preservative  of  the  steel 
work,  which  could  otherwise  be  secured  by  acid  paint.  Jordan's  prop- 
osition to  go  down  "and  start  some  sort  of  operation"  very  naturally 
was  turned  down  at  this  time  and  under  these  conditions.  This  led 
to  a  .personal  interview  and  further  correspondence  between  Jordan 
and  McCausland,  and  then  Warner,  president  of  the  Cement  Company, 
took  it  up  with  the  only  man,  Pratt,  authorized  to  settle  the  matter.  In 
his  first  letter  of  February  10th  he  expresses  his  surprise  that  his 
company  is  to  be  "eliminated"  from  coating  the  roundhouse  with  an 
entirely  inadequate  allowance  for  preliminary  expenses  made  in  the 
fall  and  winter  preceding  ^'before  we  were  ordered  to  shut  down."  In. 
his  letter  of  March  20th  he  expresses  it  as  a  "mutual  agreement  to 
discontinue,"  Pratt  may  have  regarded  these  expressions  as  somewhat 
disingenuous,  in  view  of  the  fact  that  he  had  never  been  in  any  way 
consulted  by  any  one  about  the  shut-down  and  knew  nothing  of  it 
until  after  its  complete  accomplishment  by  the  Cement  Company's 
manager  in  charge.  The  upshot  of  the  matter  was  that  on  April  13th 
he  informed  Warner  that  the  work  was  not  stopped  on  instructicms 
from  the  Railway  Company,  but  by  his  manager.  Pierce,  who  was 
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liandling  matters  in  a  very  unsatisfactory  manner,  and  therefore  the 
company  did  not  consider  itself  liable  for  any  claim  on  account  of  the 
work.    Thereupon  this  suit  was  instituted. 

As  a  matter  of  law,  if  upon  the  trial  the  defendant  had  asked  for  a 
peremptory  instruction  directing  a  verdict  for  itself,  we  are  clearly  of 
the  opinion  that  it  should  have  been  given,  because  this  evidence  was 
wholly  insufficient  to  warrant  a  verdict  for  the  plaintiff.  But  no  such 
instruction  was  asked.  The  plaintiff  however  did  ask,  and  the  court 
gave  the  jury,  an  instruction  to  the  effect  that  if  they  found  from  the 
evidence  that  the  plaintiff  Cement  Company  "believed  in  good  faith 
that  it  had  the  consent  of  the  defendant  to  suspend  work,"  and  "that 
the  chief  engineer  of  defendant  knew  that  the  plaintiff  so  believed," 
and  "did  not  notify  the  plaintiff  promptly  that  it  was  in  default  under 
the  contract  and  that  it  would  treat  the  contract  as  forfeited,"  and  if 
they  should  further  find  "that  the  work  required  to  be  done  by  the  plain- 
tiff could  have  been  completed  by  it  within  55  working  days  from  the 
time  when  three  stalls  of  steel,  or  the  equivalent  thereof,  were  in  place 
on  the  work,  had  the  plaintiff  been  so  notified,"  they  should  find  for  the 
plaintiff.  This  instruction  is  designated  in  the  record  as  "plaintiff's 
fourth  prayer."  The  court  further  refused  defendant  two  instruc- 
tions, designated  as  defendant's  first  and  second  "prayers,"  which 
under  the  evidence  were  unobjectionable  and  should  have  been  given. 

This  fourth  instruction  given  for  plaintiff  was  erroneous  for  at  least 
these  reasons:  First,  because  it  was  not  warranted  by  the  evidence. 
It  cannot  be  seriously  contended  that  the  stoppage  of  work  on  De- 
cember 18th  by  the  Cement  Company  was  not  a  violation  and  abandon- 
ment of  the  contract,  if  it  was  done  of  its  own  will  and  without 
authority  and  consent  of  the  Railway  Company.  It  cannot  be  con- 
tended that  the  Cement  Company  could,  under  the  terms  of  the  con- 
tract, obtain  this  authority  and  consent  from  any  one  other  than  Pratt ; 
that  the  statement  of  McCausland,  if  made,  "that  it  would  be  best  for 
all  concerned  to  stop,"  could  and  did  give  no  such  authority  or  con- 
sent cwi  the  part  of  Pratt;  or  that  Pratt  at  the  time  of  the  stoppage 
knew  or  had  any  reason  to  know  of  any  such  expression  of  opinion 
by  his  subengineer.  It  is  not  contended  for  an  instant  that  his  sub- 
ordinate's judgment  or  opinion  in  this  regard  was  submitted  to  Pratt 
for  his  approval.  How,  then,  could  the  plaintiff  in  a  legal  sense  "be- 
lieve in  good  faith  that  it  had  the  consent  of  the  defendant  to  suspend 
work"  ?  If  it  had  no  such  consent,  and  no  ground  to  believe  in  good 
faith  it  had,  how  could  Pratt  know  that  it  so  believed?  Suppose  he 
might  have  conjectured  that  the  plaintiff  was  blindly  misinterpreting 
the  terms  of  the  contract,  what  reasonable  ground  had  he  for  so  do- 
ing? Was  it  reasonable  for  him  to  assume  or  conjecture  that  plain- 
tiff's officers  were  not  competent  to  interpret  the  plain  terms  of  the 
contract  expressed  in  simple  English  language?  If  it  was  not  rea- 
sonable for  him  to  do  so,  how  could  the  jury  be  permitted  to  con- 
jecture that  he  did  so  conjecture  and  from  such  conjecture  arrive  at 
knowledge  that  it  was  so?  In  Midland  Valley  R.  Co.  v.  Fulgham,  104 
C.  C.  A.  151,  181  Fed.  91,  it  is  very  pertinently  said: 
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"Conjecture  Is  an  unsound  and  unjust  foundation  for  a  verdict  Juries  may 
not  legally  guess  the  money  or  property  of  one  litigant  to  another.  Substan- 
tial evidence  of  the  facts  which  constitute  the  cause  of  action  •  ♦  ♦  la 
Indispensable  to  the  maintenance  of  a  verdict  sustaining  It." 

But,  second,  the  instruction  is  further  erroneous  in  that  it  assumes 
in  effect  that  if  one  executes  a  plain,  unambiguous  contract  to  do  work, 
abandons  it  upon  the  advice  of  one  not  a  party  to  it,  or  in  any  way 
empowered  to  authorize  such  abandonment,  he  nevertheless  can  re- 
cover damages  from  the  party  whom  he  has  injured  by  such  act  of  his 
unless  the  other  promptly  notifies  him  that  he  is  in  default  In  other 
words,  the  injured  party  to  a  broken  contract  is  estopped  from  deny- 
ing recovery  of  damages  from  him  by  the  party  breaking  the  contract 
unless  he  promptly  notifies  the  latter  of  his  wrongdoing. 

We  can  find  no  justification  for  this  proposition  under  the  law  of 
estoppel.  That  law  holds  an  innocent  person,  imder  various  circum- 
stances and  conditions,  protected  from  injury  when  he  has  been  misled 
to  his  injury  by  anothef  who  was  inert  and  silent  when,  morally  and  in 
good  conscience,  he  should  have  been  active  and  outspoken,  or  who 
was  active  and  outspoken  where  he  should  have  been  inert  and  silent 
This  law  is  for  the  benefit  of  the  innocent  party  deceived  and  misled. 
It  cannot  be  invoked  under  any  conditions  by  a  wrongdoer  to  secure 
gain  by  way  of  damages,  profits,  or  otherwise  from  the  person  he  has 
wronged. 

It  follows  that  the  judgment  must  be  reversed  and  the  case  re- 
manded, with  directions  to  the  court  below  to  set  aside  the  verdict  and 
award  a  new  trial. 

Reversed. 

WOODS,  Circuit  Judge  (dissenting).  In  this  case  there  was  a  con- 
flict of  evidence.  The  majority  of  the  court  are  of  opinion  that  the 
conflict  is  immaterial,  and  that  in  no  view  of  the  facts  was  there  any 
issue  for  the  jury.  To  this  conclusion  I  am  unable  to  assent  The 
Eastern  Cement  Gun  Company  made  a  contract  on  October  25,  1912,. 
with  the  Western  Maryland  Railway  Company  to  cover  with  gunite, 
a  cement  preparation,  certain  exposed  steel  work  on  its  new  round- 
house under  construction  at  Hagerstown,  Md.  The  work  was  to  be 
begun  within  2  days  and  completed  within  55  working  days.  The 
contract  provided : 

"For  the  failure  to  prosecute  the  work  with  an  adequate  force  for  non- 
compliance with  his  Instructions  In  regard  to  the  manner  of  executing  the 
work,  or  for  any  other  omission  or  neglect  of  the  requirements  of  this  agree- 
ment and  speclflcations  on  the  party  of  the  first  part,  the  said  cMet  engineer 
may,  at  his  discretion,  declare  this  contract,  or  any  portion  or  sectioa  em- 
braced therein,  forfeited,  which  declaration  and  forfeiture  shall  exonerate  the 
said  Railway  Company  from  any  and  all  obUgatlons  and  liabilities  arising 
under  the  contract  the  same  as  If  this  agreement  had  never  been  made;  and 
the  reserve  percentage  of  10  per  cent,  upon  any  work  done  by  the  party  of 
the  first  part  may  be  retained  forever  by  the  Railway  Company.  It  Is  mutual- 
ly agreed  and  understood  that  the  decision  of  the  chief  engineer  shall  be 
final  and  conclusive  in  any  dispute  which  may  arise  between  the  parties  of 
the  agreement  relative  to  or  touching  the  same," 
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The  agreement  also  contained  these  provisions: 

**If  it  shall  be  necessary  or  expedient  to  stop  the  work,  or  any  portion  of  it» 
or  that  the  forces  employed  thereon  should  be  diminished,  the  party  of  the 
second  part  rfiall  have  the  right  and  power  to  stop  said  work,  diminish  said 
force,  and  the  party  of  the  first  part  shall  have  no  claim  for  damage  by 
reason  thereof.  But  the  time  herein  specified  for  the  completion  of  the 
work  shall  be  extended  for  a  period  equal  to  that  during  which  the  work  is 
suspended." 

This  action  is  for  damages  for  repudiation  of  the  contract  and  pre- 
venting the  plaintiff,  the  Cement  Company,  from  completing  the  work. 
The  Cement  Company  began  work,  .but  found  it  was  operating  to  its 
disadvantage  because  of  the  difficulty  of  keeping  out  of  the  way  of 
contractors  for  other  portions  of  the  work,  and  the  cold  weather  which 
prevented  the  placing  of  cement  by  the  plaintiff's  process.  Under 
these  conditions,  according  to  the  evidence  on  behalf  of  plaintiff,  Mc- 
Causland,  the  assistant  engineer  of  the  railway  company,  in  inimediate 
charge  of  the  work  at  the  roundhouse,  agreed  with  the  plaintiff  on 
December  18,  1912,  that  it  would  be  better  to  stop  temporarily  and  re- 
sume work  in  the  spring.  Pierce,  the  manager  in  charge  of  the  cement 
work,  testified  that  at  the  time  plaintiff  was  ready,  able,  and  willing  to 
complete  the  work  and  could  have  done  so  within  the  time  required 
by  the  contract.  Jordan,  who  became  manager  of  the  work  in  the  lat- 
ter part  of  the  year  1912,  testified  that  the  company  was  ready,  able, 
and  willing  to  do  the  work  in  the  spring ;  and  Warner,  the  president, 
testified  that  in  March  he  gave  notice  to  Pratt,  the  chief  engineer  of 
the  Railway  Company,  of  his  readiness  to  proceed.  McCausland  de- 
nied that  he  agreed  for  the  work  to  be  stopped  and  resumed  in  the 
spring,  and  he  and  Pratt  testified  that  its  progress  was  very  unsat- 
isfactory. It  was  not  disputed,  however,  that  McCausland  notified 
Pratt  that  the  Cement  Company  had  stopped  work  with  the  inten- 
tion to  resume  in  the  spring,  and  that  Pratt  made  no  objection  nor 
protest.  He  explained  his  failure  to  object  or  protest  at  the  time  by 
saying  that  he  supposed  the  Cement  Company  had  already  stopped 
and  thereby  broken  the  contract.  He  did  not  declare  the  contract  for- 
.  feited  until  March,  1913.  There  was  testimony  from  both  sides  to  the 
effect  that  it  would  have  been  almost  impossible  for  the  Railway  Com- 
pany to  use  the  roundhouse  for  its  engines,  had  they  allowed  the 
Cement  Company  to  continue  its  work  in  the  ^spring.  On  December 
20,  1912,  the  general  manager  of  the  Cement  Company  wrote  to  Pratt, 
setting  forth  the  situation,  indicating  the  company's  intention  to  com- 
plete the  work  later,  and  asking  for  financial  assistance.  Afterwards 
other  letters  of  the  same  purport  were  written  by  officers  of  the  Ce- 
ment Company  to  Pratt,  as  well  as  McCausland.  The  correspondence 
with  McCausland  admitted  of  the  inference  that  he  did  not  regard  the 
contract  relations  of  plaintiff  and  defendant  ended  by  the  suspension 
of  the  work.  Pratt  made  no  response  to  letters  sent  him  on  the  sub- 
ject of  later  completion  of  the  work  or  allowance  of  compensation  for 
the  labor  and  expenses  incurred,  fintil  February  19,  1913,  when  he 
wrote : 

"Absence  from  the  office  and  pressure  of  other  matters  has  prevented  my 
being  able  to  make  earUer  acknowledgment  of  your  of  the  10th  inst    I  hope 
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to  be  able  to  communicate  wltb  you  at  an  early  date,  setting  a  time  for  a 
conference  on  the  matter  referred  to  In  your  letter." 

On  April  14,  1913,  he  wrote  as  follows : 

"Referring  to  your  communications  of  March  20tt  and  April  7th,  I  have 
to  advise  that  in  accordance  with  my  statement  to  you  when  you  called  at 
the  office  some  little  time  ago,  the  work  at  Hagerstown  was  not  stopped  on 
instructions  from  the  Railway  Ck>mpany,  but  by  your  manager,  Mr.  Pearson, 
who,  I  understand  fr<Hn  a  statement  of  your  representative,  was  handling 
matters  in  a  very  unsatisfactory  manner.  The  Railway  Company  does  not 
consider  that  you  have  any  claim  in  connection  with  the  Hagerstown  work, 
but  we  are  willing  to  discuss  with  you  your  actual  expenditures  at  that  point" 

This  statement  is  sufficient,  without  further  narrative,  to  make  clear 
the  issues  made  by  the  testimony.  The  District  Judge  instructed  the 
jury  on  behalf  of  the  defendant  that  McCausland,  the  assistant  engi- 
neer, could  not  bind  the  Railway  Company  by  consent  to  the  suspen- 
sion of  work  with  the  understanding  that  it  was  to  be  resumed  in  the 
spring.  He  refused  instructions  tendered  by  the  defendant,  which  un- 
der the  evidence  would  have  required  a  verdict  for  the  defendant,  and 
gave  at  the  request  of  the  plaintiff  the  following  instruction  as  the 
issue  on  which  the  verdict  should  depend : 

*'The  plaintiff  prays  the  court  to  instruct  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  believed  in  good  faith  that  it  had  the  consent 
of  the  defendant  to  suspend  the  work  on  the  Hagerstown  roundhouse  until 
the  following  spring,  and  that  the  chief  engineer  of  the  defendant  knew  that 
the  plaintiff  so  believed,  and  shall  further  find  that  the  defendant  did  not  no- 
tify the  plaintiff  promptly  that  it  was  in  default  under  the  contract  and  that 
it  would  treat  the  contract  as  forfeited,  and  if  the  Jury  further  find  that 
the  work  required  to  be  done  by  the  plaintiff  could  have  been  completed  by  it 
within  55  working  days  from  the  time  when  three  staUs  of  steel  or  the  equiva- 
lent thereof  were  in  place  on  the  work,  had  the  plaintiff  been  so  promptly 
notified,  then  their  verdict  shaU  be  for  the  plaintiff." 

Under  these  instructions  the  jury  found  a  verdict  for  the  plaintiff. 
Whether  action  or  nonaction  or  mere  silence  will  operate  as  estoppel 
depends  upon  the  facts  of  each  case,  under  the  application  of  some 
general  principles  by  which  they  are  to  be  tested.  Here  reliance  is 
placed  upon  the  silence  of  the  chief  engineer  of  the  Railway  Company 
when  he  was  informed  of  the  purpose  of  the  Cement  Company  to  sus- 
pend work  temporarily  and  resume  and  complete  the  work  in  the 
spring.  For  the  silence  of  the  chief  engineer  to  be  available  as  estop- 
pel, the  Cement  Company  was  under  the  burden  of  showing:  (1) 
Such  relationship  between  the  parties  as  imposed  the  duty  upon  the 
chief  engineer  to  speak  to  prevent  loss;  (2)  the  misleading  of  the 
plaintiff  to  its  damage  by  the  silence  of  the  chief  engineer;  (3)  the 
expectation  chargeable  to  the  chief  engineer  that  the  plaintiff  would 
probably  be  misled  by  his  silence ;  (4)  facts  indicating  that  a  different 
course  of  conduct  would  have  been  taken  and  the  loss  averted  but  for 
the  silence  of  the  chief  engineer.  Wiser  v.  Lawler,  189  U.  S.  260,  23 
Sup.  Ct.  624,  47  L.  Ed.  802;  Brinckerhoff  v.  Lansing,  4  Johns.  Ch,  (N. 
Y.)  64,  8  Am.  Dec.  538;  Bank  v.  Lee,  13  Pet.  107,  10  L.  Ed.  81; 
Carmine  v.  Bowen,  104  Md.  204,  64  Atl.  934,  9  Ann.  Cas.  1135; 
Eareckson  v.  Rogers,  112  Md.  160,  75  Atl.  513;  Carroll  v.  Manganese 
Co.,  Ill  Md.  252,  73  Atl.  665. 
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The  Supreme  Court  of  Maryland  thus  states  the  principle  in  Car- 
mine V.  Bowen,  supra: 

"Where  a  person  with  actual  or  constructive  knowledge  of  the  facts  In- 
duces another  by  his  words  or  conduct  to  believe  that  he  acquiesces  In  or 
ratifies  a  transaction,  or  that  he  will  offer  no  opposition  thereto,  and  that 
other,  In  reliance  on  such  belief,  alters  his  position,  such  person  Is  estopped 
from  repudiating  the  transaction  to  the  other's  prejudice.*' 

In  Bigelow  on  Estoppel,  564,  it  is  said: 

"A  representation  In  the  nature  of  a  negative  of  one*s  rights  may,  as  we 
have  seen,  arise  from  pure  silence ;  and  from  pure,  but  misleading,  silence  with 
knowledge,  or  passive  conduct  joined  with  a  duty  to  speak,  an  estoppel  wlU 
arise." 

From  this  statement  of  the  evidence  and  the  law  it  seems  clear  that  * 
these  issues  of  fact  were  involved  in  the  decision  of  the  cause:  (1) 
Did  the  assistant  engineer  in  charge  of  the  work  consent  that  the  woric 
should  l>e  suspended  and  resumed  and  finished  in  the  spring?  (2) 
Did  the  chief  engineer  know,  or  should  he  have  known  from  the  tele- 
phone message  sent  him  by  McCausland,  his  assistant,  from  the  let- 
ters to  him,  or  from  the  circumstances,  that  the  plaintiff  believed  Mc- 
Causland to  be  his  representative,  and  that  as  such  he  had  authority 
to  consent  to  the  postponement  of  the  completion  of  the  work,  and 
that  he  had  done  so  ?  (3)  Was  the  plaintiff  misled  by  the  silence  of 
the  chief  engineer,  and  was  it  for  that  reason  that  it  failed  to  complete 
the  work  within  the  time  limit  provided  by  the  written  contract?  (4)  If 
it  was  so  misled,  and  the  chief  engineer  did  not  intend  to  acquiesce 
in  the  postponement  of  the  work  imtil  the  spring,  did  justice  and  good 
conscience  impose  upon  him  the  duty  of  notifying  the  plaintiff  of  his 
refusal  to  acquiesce  in  time  for  it  to  complete  3ie  work  within  the 
time  limit? 

As  to  this  last  question  it  seems  important  to  observe  that  on  the 
issue  of  estoppel  from  conduct,  in  a  law  case,  it  is  generally  for  the 
jury  to  decide,  not  only  what  the  facts  are,  but  also  tfie  issue  whether 
under  the  facts  as  found  the  party  against  whom  the  estoppel  is  set 
up  has  so  misled  the  other  party  by  his  acts  or  omissions  as  to  his  legal 
rights,  or  as  to  his  intention  to  assert  them,  that  it  would  be  unjust 
to  allow  him  to  avail  himself  of  them.  Maxwell  v.  Bay  C.  &  B.  Co., 
41  Mich.  453,  2  N.  W.  639;  Snow  v.  Hutchins,  160  Mass.  Ill,  35 
N.  E.  315;  Munroe  v.  Stanley,  220  Mass.  438,  107  N.  E.  1012;  Har- 
low V.  Jaseph,  183  Mich.  500,  149  N.  W.  1047;  Tune  v.  Beeland,  131 
Ga.  528,  62  S.  E.  976;  Columbia  &  C.  R.  R.  Co.  v.  Laurens  Cotton 
Mills,  82  S.  C.  24,  61  S.  E.  1089,  62  S.  E.  1119. 

There  are  some  authorities  which  hold,  on  the  contrary,  that  the 
question  whether  the  inference  of  estoppel  is  to  be  drawn  from  ascer- 
tained facts  is  always  a  question  of  law  for  the  court.  Amarillo  Bank 
v.  Sanborn  (Tex.  Civ.  App.)  169  S.  W.  1075;  Pittsburg  C.  Co.  v. 
West  Side  R.  R.  Co.,  227  Pa.  90,  75  Atl.  1029;  Holt  v.  New  England 
T.  &  T.  Co.,  110  Me.  10,  85  Atl.  159.  We  cannot  doubt,  however,  that 
where  reasonable  men  might  draw  different  inferences  from  the  facts 
proved  or  admitted  it  is  for  the  jury  to  draw  the  inference  whether 
145C.C.A.— 33 
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acts,  omissions,  declarations,  or  silence  of  one  party  are  of  such  char- 
acter as  to  influence  the  other  party  to  do  to  his  detriment  what  he 
would  not  otherwise  have  done,  and  whether  the  person  charged  with 
the  acts,  omissions,  declarations,  or  silence  ought  in  good  conscience 
to  bear  the  consequences.  It  is  not  easy  to  see  why  the  inference  of  es- 
toppel in  a  doubtful  law  case  should  be  accepted  or  rejected  by  the 
court,  and  not  the  jury,  any  more  than  the  like  inference  on  the  closely 
related  questions  of  fraud  and  mistake. 

On  this  reasoning  I  think  the  District  Judge  was  right  in  rejecting 
the  defendant's  request  to  charge,  but  I  think  he  should  have  added 
the  words,  or  their  equivalent,  which  we  have  italicized,  so  that  the  in- 
struction would  read  as  follows: 

If  the  Jury  find  from  the  evidence  that  the  plaintiff  believed  In  good  faith 
that  it  had  the  consent  of  the  defendant  to  suspend  the  work  on  the  Hagers- 
town  roundhouse  until  the  following  spring,  and  that  the  chief  engineer  of 
the  defendant  knew  that  the  plaintiff  so  beUeved,  and  shall  further  find  that 
the  defendant  did  not  notify  the  plaintiff  promptly  that  it  was  in  default  un- 
der the  contract  and  that  it  would  treat  the  contract  as  forfeited,  and  if  the 
Jurj'  further  find  that  the  work  required  to  be  done  by  the  plaintiff  could  and 
taould  have  been  completed  by  it  within  55  working  days  from  the  time  when 
three  stalls  of  steel,  or  the  equivalent  thereof,  were  in  place  on  the  work, 
had  the  plaintiff  been  promptly  notified,  and  if  they  find,  further,  that  the 
Railway  Company,  or  its  chief  engineer,  ought  in  justice  and  good  conscience 
to  have  informed  the  plaintiff  that  the  toork  would  not  he  accepted  at  a 
laier  date,  then  their  verdict  shaU  be  for  the  plaintiff. 

I  therefore  concur  in  reversing  the  judgment,  though  I  am  unaUe 
to  agree  to  the  reasoning  or  conclusion  of  the  majority. 


(231  Fed.  628) 

LEHIGH  VALLEY  R.  CO.  v.  KILMER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  14,  1916^) 

No.  202. 

1.  Railroads  ^=»312(3) — Accidents  at  CTbossinos — Neouoencb — Signals. 

Even  if  there  is  no  statute  requiring  signals  at  highway  crossings,  so 
as  to  make  the  engineer's  failure  to  sound  them  negligence  per  se,  such 
failure  is  negligence,  if  ordinary  care  in  the  operation  of  trains  requires 
that  they  be  given. 

[Ed.  Note.--For  other  cases,  see  Railroads,  Cent  Dig.  S  990 ;  Dec  Dig. 

<g=>312(3).] 

2.  Railroads  ^=»351(9) — ^Accidents  at  Crossing — ^iNsrrRUcnoNs — Signals — 

Speed. 

In  an  action  for  injuries  to  an  automobile  chauffeur  at  a  railroad 
crossing,  a  charge  that  it  was  the  legal  duty  of  the  defendant  to  give 
some  adequate  warning  of  the  approach  of  the  train  to  the  crossing,  and 
to  run  its  train  at  such  speed,  and  to  have  it  under  such  control,  and  to 
give  such  warning  as  to  avoid  doing  unnecessary  damage  to  those  using, 
or  about  to  use,  the  crossing,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Railroads^  Cent  Dig.  S  1201% ;  Dec. 
Dig.  <S=>351(9).] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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8.  Railboads  ^=»330(3) — Accidents  at  Cbobsing — Contbibutobt  Negli- 
gence. 

The  failure  of  an  engineer  to  sound  the  whistle  or  bell  on  approaching 
a  highway  crossing  does  not  relieve  the  chauffeur  from  the  necessity  of 
taking  ordinary  precaution  for  the  safety  of  himself  and  his  party. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §  1073;  Dec. 
Dig.  <S=>330(3).] 

4.  Railboads  <g=5>335(5)— Accidents  at  Obossing — Contbibutobt  Negligence 

— Pboximate  Cause. 

The  failure  of  one  about  to  cross  a  railroad  track  to  use  due  care  bars 
recovery,  if  such  negligence  proximately  contributed  to  the  injury,  but 
not  otherwise. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {  1028;  Dec. 
Dig.  <S=5>335(5).] 

5.  Railboads  <S=»324(1) — ^Accidents  at  Cbossing — Contbibutobt  Negligence 

— "Due  Cabe." 

'*Due  care,"  required  of  one  about  to  cross  a  railroad  track,  means  or- 
dinary care,  and  implies  the  use  of  such  watchfulness  and  precautions  to 
avoid  coming  into  danger  as  a  person  of  ordinary  prudence  would  use 
under  the  same  circumstances,  in  view  of  the  danger  to  be  avoided,  but 
does  not  require  the  use  of  extraordinary  care,  or  the  exercise  of  the  best 
judgment  or  the  wisest  precaution. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  $§  1020,  1022, 
1023 ;  Dec.  Dig.  «g=>324(l). 

For  other  definitions,  see  Words  and  Phrases^  First  and  Second  Series, 
Due  Care.] 

6.  Railboads   ^==>334 — Accident  at   Cbossing — Contbibutobt   Negligence 

— Act  in  Pebil. 

A  chauffeur,  who  is  suddenly  put  in  peril  by  the  negligent  approach  of 
a  railroad  train  to  a  highway  crossing,  is  excusable  if  he  made  an  unwise 
decision  as  to  what  he  should  do. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §  1027 ;  Dec.  Dig. 
<e=»334.] 

7.  Railboads    ^=»350(30) — ^Accidents    at    Cbossing — ^Evidence — Contbibu- 

tobt Negligence. 

In  an  action  for  injuries  to  a  chauffeur,  whose  automobile  was  struck 
by  a  train  at  a  crossing,  evidence  held  not  to  show,  as  matter  of  law, 
that  plaintiff  was  contributorily  negligent 

[M.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §  1189 ;  Dec.  Dig. 
<&=>360(30).] 

8.  Railboads    ^=»347(11)— Accident    at    Cbossing — Contbibutobt    Negli- 

gence— Lookout  bt  Othebs. 

In  determining  whether  an  employed  chauffeur  was  negligent  in  ap- 
proaching a  railroad  crossing,  the  fact  that  his  employer  was  beside  him, 
and  was  looking  out  for  an  approaching  train,  can  be  considered. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1134-1137; 
Dec.  Dig.  «S=>347(11).] 

9.  Railboads    ^=»350(19) — Accidents    at    Cbossing — Contbibutobt    Negli- 

gence— Place  and  Time  to  Look. 

A  chauffeur,  approaching  a  highway  crossing,  who  stopped  and  looked 
for  an  approaching  train,  is  not  negligent,  as  matter  of  law,  because  he 
did  not  stop  and  look  at  the  precise  place  and  time  where  and  when  look- 
ing would  have  been  of  most  advantage. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |  1173 ;  Dec.  Dig. 
<&=>350(19).] 

Ward,  Circuit  Judge,  dissenting. 
^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


616  145  0.  C.  A.  REPORTS 

In  Error  to  the  District  Court  of  the  United  States  for  flic  North- 
em  District  of  New  York. 

Action  for  personal  injuries  by  Carl  Kilmer  against  the  Lehigh  Val- 
ley Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Cobb,  Cobb,  McAllister  &  Feinberg,  of  Ithaca  (Riley  H.  Heath,  of 
Ithaca,  of  counsel),  for  plaintiff  in  error. 

Hiscock,  Doheny,  Williams  &  Cowie,  of  Syracuse,  for  defendant  in 
error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  an  action  to  recover  for  injuries 
sustained  by  the  plaintiff  below  in  attempting  to  cross  in  an  automobile 
the  tracks  of  the  defendant  company  at  what  is  known  as  the  Swarth- 
out  crossing,  near  Valois,  N.  Y.  The  automobile  was  struck  by  a 
locomotive  drawing  a  passenger  train.  The  plaintiff  was  acting  at 
the  time  as  chauffeur  for  an  automobiling  par^  including  three  other 
persons:  Edgar  A.  Emens,  who  is  professor  of  Greek  in  Syracuse 
University,  his  wife,  and  his  sister.  The  two  latter  persons  received 
injuries  from  which  they  died.  Professor  Emens  and  the  plaintiff 
were  injured. 

At  the  time  of  the  accident  the  party  was  riding  in  an  Oldsmobile, 
on  August  28,  1910.  The  plaintiff  had  driven  the  automobile  for  about 
four  months,  and  before  that  had  driven  cars  for  about  two  years. 
The  party  had  been  to  Fayette,  and  gone  from  there,  by  way  of 
Geneva,  to  Penn  Yan.  They  left  the  latter  place  at  2  o'clock  in  the 
afternoon  on  their  way  back  to  Fayette,  and  the  accident  occurred 
about  5  o'clock  that  afternoon.  The  rear  curtain  of  the  automobile  was 
down  and  the  side  curtains  were  off. 

The  plaintiff  had  the  kneecap  of  his  left  knee  torn  off,  and  the  lig- 
aments were  torn  loose  from  the  knee  and  ankle  of  his  leg;  the  left 
ankle  was  strained  and  wrenched,  and  the  flesh  and  skin  were  torn 
off  to  the  bone  on  his  left  shin;  the  bones  of  the  left  lower  1^ 
were  splintered  and  bruised;  and  for  a  considerable  period  he  was 
deprived  of  the  use  of  his  ankle  and  knee.  At  the  trial,  almost  three 
years  after  the  accident,  he  testified  that  he  was  unable  "to  do  hardly 
anything,  only  sit  around;  I  cannot  use  it  any  in  doing  hard  work; 
I  can't  lift  anything,  only  to  stand  on  my  right  foot  alone."  He  said 
he  was  unable  to  run,  and  that  he  could  walk  slowly  without  limping, 
but  that  he  limped  badly  if  he  walked  above  a  moderate  gait.  Three 
times  since  the  accident  the  kneecap  had  slipped  out  of  place,  had 
slid  out  bad  enough  to  let  the  knee  water  off  the  joint.  "On  each  of 
those  three  occasions,  when  the  cap  has  been  dislocated  enough  to 
flow  the  water,  it  has  swollen  until  it  filled  my  trouser  leg  very  nearly. 
I  wear  bandages  on  it  yet."  He  also  testified  that  his  knee  pained  him 
all  the  while.  The  surgeon  and  physician  who  treated  him  testified 
that  when  he  first  saw  his  knee  it  was  twice  the  normal  size ;  that  he 
thought  his  condition  at  the  time  of  the  trial  was  a  permanent  one, 
and  that  any  strain  like  heavy  lifting  or  pushing  was  liable  to  throw 
the  kneecap  out,  and  that  running  or  fast  walking  was  liable  to  have 
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the  same  effect ;  that  the  condition  of  his  knee  would  grow  worse  as 
he  got  older ;  that  he  thought  it  would  be  necessary  for  him  to  wear 
bandages  in  order  to  obtain  any  use  of  it  during  the  rest  of  his  Ufe. 
The  jury  found  a  verdict  in  his  favor  for  $5,000. 

[1]  It  is  not  necessary  for  us  to  consider  at  any  length  the  negli- 
gence of  defendant.  The  plaintiff  proved  that  the  engine  gave  no 
signal  by  bell  or  whistle  until  it  gave  the  danger  signal,  two  short 
blasts  and  two  long  ones,  given  just  before  or  just  as  the  engine  struck 
the  automobile.  There  were  eight  competent  and  disinterested  wit- 
nesses, farmers  and  residents  of  the  neighborhood,* who  testified  pos- 
itively that  no  bell  rang  and  no  whistle  blew  until  the  danger  signal 
sounded.  In  addition  a  number  of  witnesses  stated  that  they  heard 
no  bell  or  whistle.  The  evidence  to  the  contrary  given  by  the  engineer 
and  fireman  and  others  evidently  did  not  impress  the  jury. 

In  almost  every  state  it  is  made  by  statute  the  duty  of  an  engineer, 
in  approaching  a  crossing,  to  sound  his  whistle,  or  ring  his  bell,  or 
both.  Where  the  statute  imposes  the  duty,  the  failure  to  comply  with 
it  is  negligence  per  se.  Unless  the  duty  is  imposed  by  statute,  the 
failure  to  give  such  signals  is  not  as  matter  of  law  a  neglect  of  duty. 
In  such  a  case  the  failure  to  give  the  signals  would  be  a  question  of 
fact  for  the  jury  to  decide  whether,  under  the  circumstances,  the  omis- 
sion amounted  to  a  failure  to  exercise  due  care.  In  New  York  the 
General  Railroad  Act  of  1850  made  a  railroad  company  liable  for  all 
damages  sustained  by  the  failure  of  an  engineer  to  ring  the  bell  or 
sound  the  whistle  upon  approaching  a  highway  crossing.  In  1886  the 
prior  act  was  repealed.  In  a  case  which  came  before  the  Court  of  Ap- 
peals in  1892  the  court,  referring  to  this  matter  in  Vandewater  v.  New 
York  &  New  England  Railroad  Co.,  135  N.  Y.  583,  588,  32  N.  E. 
636,  637  (18  L.  R.  A.  771),  said: 

**Of  course,  the  companies  still  owe  a  doty  to  the  imblic  at  such  crossings, 
as  elsewhere.  The  duty  is  to  run  their  trains  with  care  and  caution,  and  when 
they  cross  such  roads  it  may  well  be  that  the  failure  to  give  due  warning  by 
whistle  or  bell,  or  in  some  other  way,  would  be  held,  under  all  the  circum- 
stances, to  be  a  failure  to  manage  and  run  their  train  with  proper  care  and 
caution,  for  which  they  would  be  liable  to  a  party  injured,  if  otherwise  enti- 
tled to  recover.  E}ven  when  compelled  by  statute  to  make  such  signals,  it  is 
not  necessarily  a  defense  in  all  cases  to  prove  that  they  were  made.  The  mak- 
ing of  the  sisals  is  the  least  the  company  can  do,  and  in  a  given  case  it  might 
not  be  enoueh."  Harty  v.  Railroad,  42  N.  Y.  468;  Thompson  v.  Central  Hud- 
son R.  R.  Co.,  110  N.  Y.  636,  17  N.  E.  690. 

[2,  3]  In  the  case  at  bar  the  trial  judge  instructed  the  jury  as  fol- 
lows : 

*1n  determining  whether  the  defendant  railway  company  was  negligent  or 
not,  you  must  remember  that  it  was  the  legal  duty  of  the  defendant  to  give 
some  adequate  or  suitable  warning  of  the  approach  of  the  train  in  question  to 
the  Swarthout  crossing,  where  the  accident  occurred,  and  that  at  a  suitable  dis- 
tance therefrom  to  give  warning.  As  to  the  speed  of  the  train,  it  was  the  duty 
of  the  defendant  to  run  the  same  at  such  a  rate  of  speed,  and  to  have  this 
train  under  such  control,  and  to  give  such  warnings  in  approaching  the  high- 
way crossing,  as  to  avoid  doing  unnecessary  damage  to  those  lawfully  and 
properly  using  the  same  or  about  to  use  the  same." 

We  find  no  error  in  the  instruction  in  this  particular,  and  the  ver- 
dict has  established  the  fact  that  the  defendant  was  negligent.    The 
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failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell  did  not 
relieve  the  plaintiff  from  the  necessity  of  taking  ordinary  precautions 
for  his  and  his  party's  safety.  The  negligence  of  the  defendant's 
employes  would  not  excuse  his  negligence.  Schofield  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.,  114  U.  S.  615,  618,  5  Sup.  Ct  1125,  29  L. 
Ed.  224  (1885). 

[4,  5]  The  failure  of  one  about  to  cross  a  railroad  track  to  use  due 
care  deprives  him  of  his  right  to  recover  damages,  if  such  negligence 
proximately  contributed  to  the  injury,  but  not  otherwise.  Shearman 
&  Redfield  on  Negligence  (6th  Ed.)  vol.  2,  §  472.  Due  care  in  these 
cases  means  ordinary  care.  It  implies  the  use  of  such  watchfulness  and 
precautions  to  avoid  coming  into  danger  as  a  person  of  ordinary  pru- 
dence would  use  under  the  same  circumstances  in  view  of  the  danger 
to  be  avoided.  But  no  greater  care  than  that  is  required.  Totten  v. 
Phipps,  52  N.  Y.  354;  Davis  v.  Concord,  etc.,  R.  R.  Co.,  68  N.  H. 
247,  44  Atl.  388.  A  person  is  not  bound  to  use  extraordinary  care  or 
to,  exercise  the  best  judgment  or  to  use  the  wisest  precaution.  Lent 
v.  N.  Y.  Central,  etc.,  R.  Co.,  120  N.  Y.  467,  24  N.  E.  653. 

[8]  This  brings  us  to  inquire  whether  the  plaintiff  exercised  the 
care  which  the  law  required  him  to  exercise.  What  the  plaintiff  did 
after  he  got  upon  the  track  is  not  a  matter  of  controlling  importance. 
In  such  a  case  as  that  in  which  the  plaintiff  then  found  himself  sud- 
denly put  in  peril,  he  is  excusable  if  he  made  an  unwise  decision  as  to 
what  he  should  do.  The  rule  on  this  phase  of  the  matter  is  correctly 
laid  down  in  Shearman  &  Redfield  (6th  Ed.)  vol.  1,  §  85a,  where  it 
is  said: 

**If  one  is  placed  by  the  negligence  of  another  In  such  a  position  that  he  is 
compelled  to  choose  instantly,  in  the  face  of  grave  and  apparent  peril,  be- 
tween two  hazards,  and  he  makes  such  a  choice  as  a  person  of  wdinary  pru- 
dence placed  in  such  a  position  might  make,  the  fact  that,  if  lie  had  chos^i 
the  other  hazard,  he  would  have  escaped  Injury,  is  of  no  Importance.  Even 
if,  In  bewilderment,  he  runs  directly  into  the  very  danger  which  he  fears,  he 
Is  not  at  fault  The  confusion  of  mind  caused  by  such  negligence  is  part  of 
the  injury  inflicted  by  the  negligent  person,  and  he  must  bear  its  conse- 
quences." 

[7]  What  the  plaintiff  did  or  did  not  do  before  he  got  upon  the 
track  is  of  greatest  importance ;  and  this  brings  us  to  inquire  whether 
he  exercised  the  care  which  the  law  required  him  to  exercise  before  he 
attempted  to  cross  the  defendant's  tracks.  Did  he  approach  the  cross- 
ing with  prudence  and  care  and  with  senses  alert  to  the  possibility  of 
approaching  danger?  Tolman  v.  S.  B.  &  N.  Y.  R.  Co.,  98  N.  Y.  202, 
50  Am.  Rep.  649. 

The  plaintiff  knew  for  a  distance  of  half  a  mile  south  of  the  cross- 
ing that  he  was  approaching  it.  When  he  was  about  825  feet  from  it 
he  shut  off  the  power  and  let  his  automobile  coast  to  a  point  in  the 
vicinity  of  the  Swarthout  hitching  block,  where  he  brought  his  car, 
as  he  testified,  to  a  full  stop.  This  was  at  a  point  146  feet  from  the 
first  rail  of  the  west-bound  track.  He  then  looked  both  ways  along  the 
tracks,  and,  seeing  no  sign  of  a  train,  started  towards  me  crossing 
and  continued  to  look  as  well  as  he  could,  both  ways,  until  he  got  cm 
the  crossing  and  saw  the  engine  approaching  him  from  about  2(X)  feet 
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away.  He  heard  no  sound  of  the  engine  before  he  saw  it.  At  that 
time  his  seat  in  the  automobile  was  right  over  the  first  track.  He  then 
opened  up  the  throttle  of  his  machine  just  as  wide  as  he  dared  to  in 
an  eflFort  to  get  across  ahead  of  the  train,  because,  he  said,  he  knew 
he  couldn't  stop  to  clear  it.  The  locomotive  hit  the  rear  end  of  the 
automobile  and  threw  k  from  the  track,  smashing  it  pretty  well  to 
pieces. 

The  plaintiff  testified  that  before  he  approached  the  crossing  and 
when  he  stopped  his  car  to  look  and  listen  as  above  stated,  there  was 
a  pear  orchard  between  him  and  the  railroad  traxJc,  and  that  as  he 
looked  to  the  south  he  could  see  the  line  of  the  rails  for  a  little  ways 
and  the  pear  orchard,  and  that  he  looked  as  far  as  he  could  and  "took 
a  good  look" ;  that  before  he  got  to  the  tracks  he  looked  toward  them 
several  times.  He  was  asked,  "Will  you  swear  you  looked  during  the 
last  50  feet  before  you  got  to  this  railroad  crossing  and  before  you  saw 
the  train  when  you  were  on  the  crossing?"  To  which  he  answered, 
"Yes ;  I  did."  And  he  added,  "I  am  positive  I  did."  He  was  asked, 
"How  far  did  you  look?"  He  replied,  "I  looked  the  besit  I  was  able 
to  in  the  car — looked  back  south  as  far  as  I  could  see." 

Professor  Emens  who  sat  beside  him  in  the  automobile  testified  that 
the  automobile  had  been  running  at  a  speed  of  12  or  14  miles  an  hour, 
but  when  they  reached  the  Swarthout  block  they  slowed  down  to  5  or 
6  miles  an  hour;  that  he  was  looking  and  listening;  that  just  before 
ascending  the  grade  to  the  tracks  he  looked  up  and  down  the  tracks 
and  said  to  the  plaintiff,  "It  looks  as  if  everything  were  all  right,"  and 
they  proceeded  up  the  grade,  and  as  the  rear  wheels  of  their  car  passed 
the  first  rail  he  saw  the  train  coming  on  the  other  track  at  a  distance 
of  perhaps:  300  feet ;  that  that  was  the  first  sight  he  had  caught  of  it ; 
that  before  that  time  the  train  had  not  whistled;  that  he  had  looked 
the  best  he  could,  and  was  looking  all  the  time ;  that  he  remembered 
that  the  automobile  slowed  down  as  it  approached  the  crossing,  but 
whether  it  stopped  or  not  he  could  not  be  sure;  that  the  top  of  the 
automobile  interfered  somewhat  with  his  view,  the  highway  being 
somewhat  lower  than  the  railroad  tracks,  but  that  he  looked  the  best 
he  could ;  that  he  had  a  clear  view  down  the  track,  but  his  view  in  the 
other  direction  was  obstructed  and  confusing  because  of  the  pear 
orchard  and  the  cattle  guards.    He  was  asked : 

"Now,  Professor,  how  many  times  do  you  recollect  looking?  A.  I  recollect 
looking  twice  before  the  final  look,  and  then  before  that  I  remember  looking, 
and  perhaps  I  might  say  looking  continuously.  Q.  First  one  way  and  then 
the  other.  And  you  had  your  mind  on  the  question  that  there  was  a  cross- 
ing there?  A.  Absolutely.  Q.  And  on  the  possibility  of  a  train  approaching? 
A.  I  did.  Q.  And  did  you  see  or  hear  that  train  before  you  saw  it  at  the  time 
you  have  described,  about  300  feet  away,  after  your  car  was  up  at  the  tracks? 
A.  I  did  not" 

[8]  As  the  plaintiff  was  employed  by  the  Professor,  the  fact  that 
he  was  riding  by  the  side  of  the  plaintiff  and  was  looking  out  for  the 
train  is  a  circumstance  to  be  considered  in  judging  the  plaintiff's  con- 
duct on  the  subject  of  the  latter 's  negligence.  Mr.  Emens  testified  that 
his  view  was  obstructed  and  confusing,  owing  to  the  pear  orchard  and 
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cattle  guards  between  the  highway  and  the  track.    The  plaintiff  also 
refers  in  his  testimony  to  the  pear  orchard.    Coleman  testified : 

"Well,  there  was  places  that  you  could  see ;  but  you  would  have  to  get,  well, 
Tery  near  <H>posite  Swarthout*s  bam  before  you  could  see  through,  on  account 
of  buildings  this  side  of  the  crossing  there — Mr.  Predmore's ;  then»  If  you  hap- 
pen to  know  just  where  to  look,  you  could  see  dear  to  the  cuirvew*' 

Another  witness,  Smith,  testified : 

"I  can't  say  positively  wtiether  there  is  any  place  where  you  can  see  down 
the  track  while  you  are  west  of  the  pear  orchard.  My  recollection  is  that  you 
couldn't ;  I  think  the  photographs  show  tliat  you  couldn't." 

He  also  testified: 

"I  have  been  familiar  with  this  crossing  ever  since  the  railroad  was  bollt. 
As  you  come  from  the  south  going  north  on  that  road  there  is  an  orchard  and 
trees  on  the  south  side  of  that  east  and  west  road,  and  it  hides  your  view  till 
you  get  very  near  Mr.  Swarthout's ;  and  then,  there  is  one  place  right  in  front 
of  Mr.  Swarthout's  block  where  I  always  lo<^ ;  there  you  can  see  clean  to  tbe 
curve;  and  that  is  about,  as  they  said  here  yesterday,  about  125  feet;  I 
should  Judge  it  was  about  125  feet  from  the  crossing.  That  is  the  location  of 
Mr.  Swarthout's  stepping  stone,  or  Swarthout's  block.  There  is  one  place 
right  there  you  can  see  very  distinctly  clean  to  the  curve.  As  you  approach 
along  the  road  before  you  come  to  Mr.  Swarthout's  block  you  cannot  see  very 
distinctly.    This  was  so  at  the  time  of  the  accident" 

The  defendant,  however,  claims  that  if  plaintiff  had  stopped  and 
looked  as  he  said  he  did,  he  would  have  had  an  unobstructed  view  of 
the  tracks ;  and  that,  if  by  chance  he  stopped  his  car  at  a  place  where 
he  could  not  see  50  feet  down  the  track,  it  was  his  duty  to  continue  to 
take  observations  and  to  refrain  from  going  on  the  track  until  he 
reached  a  point  where  he  could  see  and  determine  that  it  was  safe  for 
him  to  proceed. 

One  of  the  plaintiff's  witnesses  was  asked : 

'*Q.  Now  did  you  make  a  mark  at  a  place  120  feet  southwest  of  the  cross* 
ing  on  the  highway  and  look  from,  there  southerly  toward  the  curve  in  the 
railroad  tracks?  A.  That  is  from  the  first  rail  or  from — ^from  the  east-bound 
track  from  the  west  Q.  Where  was  that  point?  A.  That  120  feet?  Q.  Yes. 
A.  From  the  west  rail  of  the  west-bound  track,  the  center  of  the  beaten  hi^- 
way.  Q.  From  the  first  rail  of  the  west-bound  track?  A.  Yes,  sir.  Q.  And 
where  were  you  when  you  made  that  observation?  A*  Why,  I  was  120  feet — 
Q.  Were  you  in  your  buggy  I  mean?  A.  Why,  I  was,  and  also  when  I  was 
standing  at  different  times.  Q.  Now  how  far  south  down  the  railroad  track 
could  you  see  from  that  point?  A.  I  could  see  way  up  around  the  curve  a 
little ;  three-quarters  of  a  mile  anjrway.  Q.  You  could  see  partly  around  the 
curve?  A.  Yes,  sir.  Q.  And  from  that  point  up  to  the  rails  of  the  railroad 
track,  the  crossing  there,  did  you  from  Uiat  point  to  p(^t  make  observations 
from  your  buggy — while  sitting  in  your  buggy  and  while  standing  in  the  road, 
as  to  the  view  you  had  southerly  down  the  railroad  track?  A.  Yes,  sir.  Q. 
What  did  you  find?  A.  Didn't  find  anything.  Q.  Find  anything  to  obstruct 
your  view?  A.  <Nothing.  Q.  And  those  observations  were  made  by  you  when 
the  conditions  were  the  same  as  at  the  accident?  A.  I  should  think  they 
would  be  the  same.  Q.  And  from  a  point  where  you  were  ^ther  standing  or 
driving  on  the  traveled  portion  of  the  highway  going  north?  A.  Yes,  sir.  Q. 
At  any  point  on  the  120  feet  was  there  any  obstruction  to  an  oncoming  train 
from  the  south?  A.  I  don't  think  there  is.  Q.  And  did  you  actuaUy  see  trains 
coming  at  different  occasions?  A.  I  have.  I  have  actually  seen  trains  down 
as  far  as  that  curve ;  that  is  the  engine,  the  first  coach,  from  these  various 
points  120  feet  from  the  west  rail  of  the  west-bound  track." 
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The  question  upon  which  this  case  must  turn  is  whether  upon  the 
evidence  the  court  was  justified  in  leaving  the  question  of  contributory- 
negligence  to  the  jury,  or  whether  the  court  should  have  decided  that 
the  evidence  disclosed  contributory  negligence  as  a  matter  of  law.  If 
the  plaintiff  had  an  unobstructed  view  of  the  track,  and  might  have 
seen  the  train  if  he  had  looked,  and  nevertheless  went  upon  the  track 
just  as  the  train  got  to  the  crossing,  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  and  is  not  entitled  to  recover. 

[9]  The  record  convinces  us  that  between  the  Swarthout  block,, 
where  the  plaintiff  stopped  to  look  and  listen,  and  the  crossing  where 
the  collision  occurred  there  were  places  where  the  plaintiff  might  have 
obtained  an  unobs*tructed  view  of  the  track  for  a  considerable  distance. 
But  it  does  not  necessarily  follow  as  a  rule  of  law  that  he  is  remediless 
because  he  did  not  look  at  the  precise  place  and  time  when  and  where 
looking  would  have  been  of  the  most  advantage.  Rodrian  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  125  N.  Y.  526,  26  N.  E.  741  (1891).  The  court 
below  left  the  question  of  contributory  negligence  to  the  jury.  The 
court  in  its  charge  said : 

**Thls  court  is  of  the  opinion  that  a  person  driving  an  automobile,  a  strang- 
er to  the  locality,  who  approaches  a  railroad  crossing  and  stoixs,  or  substan- 
tially stops,  at  a  point  145  or  150  feet  from  the  actual  crossing,  being  less 
than  50  feet  in  a  direct  line  from  such  tracks,  and  looks  and  listens,  exercising 
due  and  reasonable  and  ordinary  care  in  so  doing,  hears  no  train  and  no  sig- 
nal, and  no  signal  is  given,  and  who  then  proceeds  at  reasonable  speed,  con- 
tinuing to  look  and  listen  and  who  neither  sees  or  hears  the  approaching  train 
which  is  coming  nearly  head  on  behind  him  on  a  downgrade,  gUding  or  float- 
ing at  from  40  to  00  miles  per  hour,  without  sounding  bell  or  whistle,  is  not 
necessarily  guilty  of  contributory  negligence  in  not  again  stopping  or  in  fail- 
ing to  see  or  hear  the  approaching  train." 

In  our  opinion  the  court  was  justified  in  reaching  the  conclusion  it 
did.  The  oueattion  under  all  the  circumstances  was  a  proper  one  for 
the  jury.  The  plaintiff  stopped,  looked,  and  listened  if  he  told  the 
truth,  and  whether  he  told  the  truth  was  for  the  jury.  The  question 
whether  he  exercised  as  much  care  in  looking  and  listening  as  he  should 
have  done  was  also  for  the  jury.  The  question  whether,  having  stop- 
ped and  looked  and  listened  145  feet  from  the  crossing  without  sieeing 
or  hearing  anything,  ordinary  care  and  prudence  required  him  to  stop 
again  before  going  upon  the  tracks,  and  whether  he  could  have  been 
in  the  exercise  of  due  care  in  looking  and  listening,  when  he  neither 
saw  nor  heard  this  train  until  he  got  upon  the  track,  were  under  all 
the  circiunstances  questions  of  fact  for  the  jury. 

Judgment  affirmed. 

WARD,  Circuit  Judge  (dissenting).  As  the  defendant  did  not  dis- 
pute its  liability  in  this  court,  and  the  amount  of  the  verdict  is  not  a 
subject  of  review,  the  only  question  in  the  case  is  whether  the  plaintiff 
was  guilty  of  contributory  negligence.  He  employed  an  engineer  to 
take  measurements  on  the  ground,  who  testified  that  at  a  point  146 
feet  south  of  the  track  on  which  the  train  was  approaching  there  is  an 
unobstructed  view  to  the  curve,  that  is,  about  3,498  feet  from  the 
crossing,  and  at  a  point  100  feet  south  an  unobstructed  view  for  3,380 
feet     Such  obstructions  as  were  spoken  of,  as,  for  instance,  fences. 
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cattle  guards,  telegraph  poles,  interfered  no  more  with  the  plaintiffs 
vision  than  would  a  balloon  or  a  bird  flying  in  the  air.  Giving  the 
train  60  miles  and  the  car  8  miles  an  hour,  which  are  the  highest  speeds 
testified  to,  the  train  would  move  88  feet  and  the  car  nearly  12  feet 
a  second ;  in  other  words,  at  a  point  146  feet  south  of  the  place  of  col- 
lision one  could  see  the  train  approaching  about  1,520  feet  away,  and 
one  who  started  from  that  point,  as  the  plaintiff  says  he  did,  would 
at  8  miles  an  hour  arrive  at  it  in  15  seconds,  with  the  train  in  full  view 
all  the  time.  The  plaintiff  testified  he  stopped  at  the  146-foot  point, 
looked,  and  did  not  see  the  train,  and  then  started  up  and  looked,  and 
did  not  see  it  until  the  train  was  within  200  feet.  This  testimony  can- 
not be  believed.  If  he  had  looked,  he  must  have  seen  it  in  time  to 
avoid  the  collision,  because  he  said  he  could  stop  his  car  in  6  feet. 

I  think  the  plaintiff  was  guilty  of  contributory  negligence  as  matter 
of  law  and  that  a  verdict  should  have  been  directed  for  the  defendant. 
Dolfini  V.  Erie  R.  R.  Co.,  178  N.  Y.  1,  70  N.  E.  68;  Northern  Pacific 
Railroad  Cos.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct  763,  43  L.  Ed. 
1014. 


(231  Fed.  636) 

LEHIGH  VALLEY  B.  CO.  v.  EMENS. 

(Circuit  Court  of  Appeals,  Second  Circuit     March  14,  1916.) 

No.  200. 

Railboads  «=>350(30) — Accidents  at  Crossing — Contributobt  Nbomgencb 
— Passenger  in  Automobile. 

A  woman  riding  In  the  back  seat  of  an  automobile,  with  her  husband 
and  an  experienced  chauffeur  on  the  front  seat,  who  stopped  146  feet 
from  a  railroad  crossing  to  look,  but  failed  to  discover  the  approach  of 
a  train  which  sounded  no  signals,  Is  not  contrlbutorlly  negligent  as 
matter  of  law  because  she  did  not  Insist  that  her  husband  and  the  chauf- 
feur do  more  than  they  did  to  discover  the  train,  when  the  chauffeur  had 
been  held  not  contrlbutorlly  negligent  as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {  1189;  Dea  Dig. 
«=»350(30).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

Action  by  Edgar  A.  Emens,  as  executor  of  the  last  will  and  testa- 
ment of  Jessie  S.  Emens,  a^inst  the  Lehigh  Valley  Railroad  Com- 
pany.   Judgment  for  plaintiflF,  and  defendant  brings  error.    Affirmed. 

Cobb,  Cobb,  McAllister  &  Feinberg,  of  Ithaca  (Riley  H.  Heath,  of 
Ithaca,  of  counsel),  for  plaintiff  in  error. 

Hiscock,  Doheny,  Williams  &  Cowie,  of  Syracuse,  for  defendant  in 
error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  an  action  brought  by  the  plaintiff 
below  as  the  executor  of  the  last  will  and  testament  of  Jessie  S.  Emens, 
deceased,  to  recover  damages  for  causing  her  death.    The  actioil  is 
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leased  upon  the  New  York  statute  which  authorizes  a  personal  repre- 
sentative to  maintain  an  action  under  the  circumstances  and  for  the 
purposes  therein  specified.  The  deceased  was  one  of  an  automobile 
party  of  four.  Her  husband  and  the  chauflFeur  sat  in  the  front  seat, 
and  the  deceased  and  her  sister-in-law  sat  in  the  rear  seat.  The  auto- 
mobile was  driven  in  front  of  one  of  defendant's  passenger  trains  on 
August  28,  1910,  at  Swarthout  crossing,  east  of  Valois,  N.  Y. 

The  question  upon  which  this  case  must  be  deqded  is  whether  the 
deceased  was  guilty  of  contributory  negligence  as  matter  of  law.  The 
court  submitted  the  question  as  one  of  fact  to  the  jury.  The  coun- 
sel insists  that  the  undisputed  testimony  shows  that  there  was  a 
clear  view  within  the  distance  of  146  feet  from  the  crossing  and  that 
the  plaintiff's  testatrix  did  absolutely  nothing  to  stop  the  chauffeur 
from  driving  in  front  of  the  train.  The  testimony  shows  she  said 
nothing  until  the  automobile  was  on  the  track  and  the  train  was  seen 
200  feet  away.  She  then  just  spoke  his  name.  What  she  did  before 
that,  if  anything,  does  not  appear.  The  chauffeur  testified  that  he  had 
not  noticed  "what  the  ladies  were  doing  in  the  back  seat  as  we  ap- 
proached this  crossing.  I  only  know  that  they  were  there."  The  back 
curtain  of  the  automobile  was  down.  What  the  testatrix  did  in  the 
way  of  looking  or  listening,  if  anything,  is  not  disclosed. 

The  circumstances  connected  with  this  collision  are  somewhat  fully 
set  forth  in  our  opinion  in  Lehigh  Valley  Railroad  Co.  v.  Kilmer,  231 
Fed.  628,  145  C.  C.  A.  514,  recently  decided  in  this  court,  and  need  not 
now  be  restated  here.  In  that  action  the  chauffeur  of  this  automobile 
party  sued  to  recover  for  the  injuries  inflicted  upon  him  in  this  colli- 
sion. We  held  in  that  case  that  the  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence  under  the  circumstances  disclosed  by 
3ie  record  was  a  question  for  the  jury.  We  think  that  our  decision 
in  that  case  rules  this,  and  that  it  was  for  the  jury  to  say  whether  the 
plaintiff's  testatrix  was  guilty  of  contributory  negligence. 

This  court  cannot  say  that  a  woman  riding  in  the  back  seat  of  an 
automobile,  with  her  husband  and  an  experienceiJ.  chauffeur  sitting  on 
the  front  seat,  and  who  stopped  and  looked  and  listened  at  a  point 
146  feet  from  the  crossing,  and  who  failed  to  discover  an  approaching 
train,  which  sounded  no  whistle  and  rang  no  bell,  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  because  she  did  not  insist  on 
the  husband  or  chauffeur  doing  more  than  they  actually  did,  when 
what  the  chauffeur  did  has  been  held  not  to  be,  as  matter  of  law,  con- 
tributory negligence. 

Various  assignments  of  error  have  been  brought  to  our  attention 
respecting  the  admission  of  evidence  and  the  charge  of  the  trial  judge. 
We  do  not  find  it  necessary  to  consider  them  in  detail.  If  any  errors 
were  committed,  they  were  not  sufficiently  serious  to  justify  the  court 
in  sending  the  case  back  for  another  trial. 

Judgment  affirmed. 
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(231  Fed.  638) 

LEHIGH  VALLEY  R.  CO.  ▼.  BMENS. 

(Circuit  Court  of  Appeals,  Second  Circuit     March  14,  1916.) 

No.  201. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York. 

Action  by  Edgar  A.  Emens,  as  executor  of  the  last  will  and  testament  of 
Martha  E.  Eimens,  deceased,  against  the  Lehigh  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Aflirmed. 

Cobb,  Cobb,  McAllister  &  Felnberg,  of  Ithaca  (Riley  H.  Heath,  of  Ithaca,  of 
counsel),  for  plaintiff  in  error. 
Hlscock,  Doheny,  Williams  ft  Cowle,  of  Syracuse,  for  def aidant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  a  collision  case,  and  the  action  is  brought 
to  recover  for  the  death  of  the  plaintiff's  testatrix,  occasioned  by  defendant's 
negligence.  At  the  time  the  collision  occurred  the  deceased  was  riding  In  an 
automobile.  She  was  sitting  on  the  back  seat  at  the  time  of  the  accident  in 
the  company  of  her  sister-in-law.  The  circumstances  attending  the  collision 
appear  in  the  cases  of  Lehigh  Valley  Railroad  Ck>.  v.  Kilmer,  231  Fed.  628, 
145  C.  C.  A.  514,  and  Lehigh  Valley  Railroad  C3o.  v.  Emens,  231  Fed.  636.  145 
C.  C.  A.  522,  recently  decided  in  this  court,  and  the  principles  therein  an- 
nounced govern  this  case. 

Judgment  affirmed. 


(231  Fed.  638) 

HISTORICAL  PUB.  CO.  ▼.  JONES  BROS.  PUB.  CO.  et  aL^ 

JONES  BROS.  PUB.  CO.  et  aL  ▼.  HISTORICAL  PUB.  (X>. 

(Circuit  Court  of  AppeaU,  Third  Circuit    April  28,  1916.) 

Nos.  2071,  2076. 

1.  Appeal  and  Ebsob  ^=»71(3) — Right  of  Review — Inteslocxttobt  Dbcbek. 

Under  Judicial  Code  (Act  Mlarch  3,  1911,  c.  231)  $  129,  36  Stat  1134 
(Com p.  St.  1913,  I  1121),  authorizing  an  appeal  from  an  interlocutory 
decree  granting  or  refusing  an  injunction,  complainant,  in  a  suit  to  re- 
strain the  infringement  of  two  copyrights,  can  ai^>eal  from  a  dismissal 
of  his  bill  as  to  one  copyright 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Ceaat,  Dig.  §|  395^- 
398;   Dec.  Dig.  <S=>71(3).] 

2.  CopTBiGHTs    «=>86 — Infringement — ^Injunction — Ownership    of    Copt- 

bight. 

In  a  suit  to  restrain  the  infringement  of  a  copyright  and  for  damages, 
where  the  bill  alleged  and  the  answer  admitted  that  the  complainant  was 
the  owner  of  the  copyright  at  the  time  of  filing  his  bill,  and  there  was 
evidence  that  defendant  was  then  threatening  an  infringement,  complain- 
ant is  entitled  to  an  injunction,  though  there  was  no  evidence  that  he  had 
owned  the  copyright  at  the  time  of  the  previous  Infringement,  so  that  he 
could  not  recover  damages  for  such  infringement,  since  restraining  the 
future  commission  of  injurious  acts  is  one  of  the  objects  of  an  injunc- 
tion. 

[Ed.  Note.— F<Nr  other  cases^  see  Copyrights,  Cent  Dig.  U  79,  80;  Dec. 
Dig.  «=>86.1 

^s»For  other  cases  see  tame  topie  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
*For  opinion  on  reergument,  see  231  Fed.  784,  146  C.  C.  A.  666. 
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3.  PliEADiNG  «=>36(3) — ^Admission  by  Pleadings — Conclusiveness. 

Where  the  answer  expressly  admitted  complainant's  title  to  the  copy- 
right, defendant  cannot  attack  such  title  at  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  82 ;  Dec.  Dig. 
«=>36(3).] 

4.  CoPTBiQHTS  ^=»48 — Infringement — Licenses — Evidence. 

Oral  evidence  of  a  written  license,  which  was  not  produced  and  not 
satisfactorily  accounted  for,  to  use  copyrighted  matter,  can  be  disre- 
garded in  a  suit  for  infringement,  where  the  complainant,  who  was  the 
alleged  licensor,  was  not  the  owner  of  Vie  copyright  at  the  date  the  li- 
cense was  claimed  to  have  been  given,  and  its  right  to  give  such  license 
was  not  explained. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Gent.  Dig.  |  46;  Dec.  Dig. 
«=>48.] 

5.  CoPTBiGHTS  ^=»86 — ^Infbingement — ^Injunction — Scope. 

Where  only  one  part  of  a  single-volume  publication  and  two  volumes 
of  a  six-volume  publication  were  shown  to  infringe  complainant's  copy- 
right, and  those  parts  can  be  separated  from  the  rest,  an  injunction 
against  infringement  should  be  limited  to  the  infringing  parts. 

[Ed.  Note. — ^For  other  cases,  see  Copyrights,  Cent  Dig.  S§  79,  80;  Dec 
Dig.  «=>86.] 

6.  CoPTBiGHTs  ^=»76 — ^Infringement — ^Parties — ^Agreement  to  But. 

An  agreement  whereby  the  owner  of  the  copyright  agreed  to  sell  and 
the  other  party  agreed  to  buy  the  copyright,  the  sale  to  be  executed  near- 
ly two  years  thereafter  upon  the  buyer  making  a  certain  payment,  vests 
an  equitable  title  to  the  copyright  in  the  buyer,  which  gives  it  sufflcient 
interest  in  a  bill  by  the  seller  and  the  buyer  to  restrain  the  infringement 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  §  68;  Dec  Dig. 
«=>76.] 

7.  Appeal  and  Ebbob  ^=»187(2) — Questions  Reviewable — Misjoinder. 

Where  no  question  of  misjoinder  was  raised  by  the  pleading,  it  cannot 
be  raised  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Errcnr,  Cent  Dig.  §  1185; 
Dec.  Dig.  «8=>187(2) ;  Parties,  Cent  Dig.  »  167.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  restrict  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Suit  by  the  Jones  Brothers  Publishing  Company  and  another  against 
the  Historical  Publishing  Company  for  an  injunction  to  restrain  the  in- 
fringement of  two  copyrights.  Injunction  granted  as  to  one  copyright, 
and  denied  as  to  the  other,  and  both  parties  appeal.  Reversed  and 
remanded  on  complainant's  appeal,  with  directions  to  issue  an  injunc- 
tion, and  modified  and  affirmed  on  defendant's  appeal. 

The  following  is  the  opinion  of  Thompson,  District  Judge,  in  the 
court  below  on  final  hearing : 

The  bill  charges  infringement  by  the  defendant  of  copyrights  for  two  books, 
one  entitled  "History  of  the  United  States,  Prepared  Especially  fbr  Schools 
on  a  New  and  Comprehensive  Plan,  Embracing  the  Features  of  Lyman's  His- 
torical Chart,  by  John  Clark  Ridpath,  A.  M.,"  and  the  other  entitled  "Colum- 
bus and  Columbia."  The  latter  is  alleged  to  contain  matter  contained  in  the 
former,  together  with  new  and  original  matter  of  which  James  G.  Blaine, 
James  W.  Buel,  John  Clark  Ridpath,  and  Benjamin  Buttcrworth  were  the 
authors. 

It  Is  found  from  the  evidence  and  averments  in  the  bill  admitted  in  the 
answer  that  the  first-named  book,  hereafter,  for  convenience,  designated  "Rid- 
path's  School  History,"  was  entered  for  copyright  in  the  ofhce  of  the  Librarian 
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of  Congress  on  December  5,  1S74,  in  the  name  of  John  T.  Jones,  as  proprietor 
by  assignment  from  the  author.  John  T.  Jones,  on  December  1,  1884,  sold 
and  assigned  the  copyright  to  Van  Antwerp,  Bragg  &  Co.,  who  afterwards,  on 
November  20,  1890,  sold  and  assigned  it  to  the  American  Book  Company.  John 
Clark  Rldpath,  author  of  Rldpath*s  School  History,  died  on  July  31,  1900, 
leaving  a  widow,  Roxana  B.  Rldpath,  who  in  the  year  1902,  and  within  6 
months  before  the  expiration  of  the  original  term  of  copyright^  duly  obtained 
the  copyright  for  a  further  term  of  14  years.  The  rights  of  Roxana  Eidpath, 
together  with  whatever  rights  were  in  the  American  Book  Company,  were  ao 
quired  by  assignment  by  the  Jones  Bros.  Publishing  Company,  one  of  the  plain- 
tiffs, upon  a  date,  not  set  forth  In  the  bill  nor  proved  In  the  case,  prior  to  Au- 
gust 15i  1913,  the  date  of  the  filing  of  the  bill.  At  that  time  the  plahitlff 
Jones  Bros.  Publishing  Company,  had  the  sole  right  and  liberty  of  printing, 
reprinting,  publishing,  completing,  copying,  and  vending  Ridpath's  Sdiool  His- 
tory. 

In  1892  the  second  book,  "Columbus  and  Columbia"  was  published  and  copy- 
right was  duly  obtained  on  March  7,  1892,  by  H.  S.  Smith.  In  1896  H.  S. 
Smith,  then  conducting  a  publishing  business  under  the  name  of  Historical 
Publishing  Company,  failed  In  business  and  assigned  the  copyright  to  Alex- 
ander Balfour,  by  whom  It  was  assigned  to  Charles  R.  Graham,  Thomas  Simp- 
son, and  John  D.  Avil,  and  by  them  assigned  to  the  defendant,  the  Historical 
Publishing  Company.  On  February  3,  1912,  the  Historical  Publishing  Com- 
pany In  consideration  of  $1,600  sold  and  assigned  to  the  Review  of  Reviews 
Company  by  a  written  Instrument: 

*'(1)  All  of  the  right  title,  and  Interest  of  said  Historical  Publishing  Com- 
pany and  all  Its  publishing  rights  and  copyright  or  any  Interest  In  any  of 
the  foregoing  In  or  to  or  In  connection  with  the  following  described  books,  to 
wit: 

''Columbus  and  Columbia :  Copyrighted  1892,  by  H.  S.  Smith  and  published 
by  the  Historical  Publishing  Company. 

"People's  History  of  the  United  States:  Copyrighted  April  15,  1895,  by  H.  S. 
Smith  (20,752-A-2). 

"Ridpath's  History  of  the  United  States :  One-volume  edition,  published  by 
Historical  PubUshlng  Company  In  1902  and  1906,  copyrighted  by  E.  J.  Stanley. 

"Same:  One-volume  edition,  published  by  Historical  Publishing  Company 
and  copyrighted  by  C.  R.  Graham,  1902. 

"(2)  The  electrotype  plates  from  which  the  last  edition  of  said  Ridpath's 
History  of  the  United  States,  above  referred  to,  to  wit,  the  edition  copyri^ted 
by ,  was  published  by  said  Historical  Publishing  Company." 

On  October  25,  1912,  an  agreement  of  sale  was  entered  into  between  the  Re- 
view of  Reviews  Company  and  the  Jones  Bros.  Publishing  Company,  coplaln- 
tlffs.  whereby  the  Review  of  Reviews  Company  agreed  to  sell  and  the  Jones  Bros. 
Publishing  Company  agreed  to  purchase.  Inter  alia,  the  copyright  in  the  book 
"Columbus  and  Columbia,"  the  sale  to  be  executed  September  1,  1914,  upoa 
payment  by  the  vendee  of  $2,500.  In  the  agreement  of  sale  was  Included  the 
electrotype  plates  from  which  the  last  edition  of  Ridpath's  History  of  the 
United  States  was  published  by  the  Historical  PutUshlng  Company,  whldi 
plates  had  been  sold  to  the  Review  of  Reviews  Company  by  the  Instrument  of 
writing  of  February  3,  1912.  In  consideration  of  the  agreement  of  sale,  the 
Review  of  Reviews  Company  agreed  that  it  would  not  publish  the  work  nor 
make  use  of  it  prior  to  September  1,  1914,  but  would  permit  Jones  Bros.  Pnb- 
llshing  Company  to  bring  suit  In  the  name  of  the  Review  of  Reviews  Company 
to  prevent  any  publication  of  the  work.  The  agreement  of  sale  between  the 
coplalutlffs  was  extended  by  the  i>artles  to  the  agreement  for  a  period  of  30 
days  after  September  1,  1914,  and  thereafter  for  a  period  covering  the  month 
of  January,  1915,  and  was  therefore  existing  at  the  time  of  the  hearing.  On 
February  8,  1912,  the  Review  of  Reviews  Company  wrote  the  following  letter 
to  the  Historical  Publishing  Company: 

'•February  8, 1912. 

"Historical  Publishing  Company,  Philadelphia,  Pa. — Gentlemen :  Shice  the 
publication  rights  and  the  copyright  of  Ridpath's  History  of  the  United  States, 
originally  copyrighted  by  H.  S.  Smith  In  1892,  as  'Columbus  and  Columbia,* 
have  now  passed  to  the  Review  of  Reviews,  it  is  necessary  to  have  an  a^^ree- 
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ment  between  ns  In  regard  to  the  use  of  part  of  this  History  In  your  American 
Beference  Library. 

**We  therefore  consent  to  the  continuation  of  your  use  of  so  much  of  this 
historical  matter  as  is  now  incorporated  in  the  Ajnerlcan  Reference  Library 
without  consideration  to  the  Review  of  Reviews.  It  must  be  understood,  how- 
ever, that  no  part  of  the  text  of  this  work  may  be  used  by  you  for  any  other 
purpose,  and  that  this  license  is  not  exclusive  in  any  way,  and  is  for  the  benefit 
of  your  company  and  its  corporate  successor  or  successors  in  the  publication 
of  the  Ajnerlcan  Reference  Library,  and  is  not  assignable. 

"It  is  furthermore  understood  that,  In  the  event  of  your  selling  the  plates 
and  publication  rights  of  the  American  Reference  Library,  they  will  be  sold 
with  a  special  provision  that  this  historical  matter  may  not  be  used  for  any 
other  purpose  whatsoever. 

"Yours  truly,  The  Review  of  Reviews  CJompany, 

••FWS-M  F.  W.  Stone." 

The  copyrighted  books  consist  of  Ridpath's  Sc*iool  History,  copyrighted  in 
1874,  renewed  in  1902,  Exhibit  A,  at  the  time  of  the  filing  of  the  bill  owned 
by  the  Jones  Bros.  Publishing  Ck)mpany,  and  Ck)lumbus  and  Columbia,  copy- 
righted in  1892,  Exhibit  B,  of  which  the  legal  title  to  the  copyright  at  the  time 
of  the  filing  of  the  bill  was  in  the  Review  of  Reviews  Company,  and  the  equita- 
ble title,  under  the  agreement  of  sale  of  October  25,  1912,  was  in  the  plalntlfl^, 
the  Jones  Bros.  Publishing  Company.  The  books  which  it  is  claimed  infringe 
consist  of  Exhibit  F,  Rldpath*s  History  of  the  United  States,  first  published 
by  the  defendant,  the  Historical  Publishing  Company,  in  1902,  Exhibit  C,  His- 
tory of  the  United  States,  in  six  volumes,  copyrighted  1906  by  E.  J.  Stanley, 
and  containing  on  the  title  page  the  imprint  "Philadelphia  Encyclopedia  Pub- 
lishing Company,"  and  Stanley  Exhibit  No.  1,  American  Reference  Library,  in 
six  volumes. 

A  careful  comparison  of  the  copyrighted  books  and  the  books  alleged  to  in- 
fringe was  made  by  the  plaintiffs*  witness,  Mr.  Todhunder,  of  30  years'  ex- 
perience as  editor  and  publisher  of  books  and  having  familiarity  with  their 
make-up.  From  his  comparison  it  is  satisfactorily  established  that  the  book, 
"Rldpath's  History  of  the  United  States,"  Exhibit  F,  is  printed  from  the  same 
plates  as  "Columbus  and  Columbia,"  Exhibit  B ;  that  Exhibit  C,  History  of 
the  United  States,  by  Rldpath,  In  six  volumes,  is  printed  from  the  same  plates 
as  Stanley  Exhibit  No.  1,  American  Reference  Library.  All  four  of  the  above- 
mentioned  exhibits,  B,  F,  C,  and  Stanley  No.  1,  contain  the  same  text.  The 
text  of  these  exhibits  is  substantially  a  copy,  with  more  or  less  paraphrasing 
of  the  text,  of  Exhibit  A. 

The  defendant  claims  a  license  from  the  Review  of  Reviews  Company  to 
print,  publish,  and  sell  editions  from  the  set  of  plates  from  which  Exhibit  F, 
Rldpath's  History  of  the  United  States,  copyrighted  by  E.  J.  Stanley  in  1906, 
was  printed,  by  virtue  of  a  reservation  to  that  effect  in  an  option  given  by  the 
Historical  Publishing  Company  to  the  Review  of  Reviews  Company,  dated 
December  14,  1911,  for  the  purchase  of  the  copyrights  and  plates  afterwards 
sold  and  assigned  by  the  Instrument  in  writing  of  February  3,  1912.  The  evi- 
dence shows  that  this  option  expired  before  the  purchase  was  consummated 
and  that  its  terms  were  not  carried  Into  the  assignment  made  February  3, 
1912.  After  the  sale  and  assignment  of  February  3,  1912,  therefore,  the  reser- 
vation contained  In  the  option  was  no  longer  effective,  as  the  option  was  but  a 
preliminary  agreement,  which  led  up  to  and  was  merged  in  the  final  sale  under 
the  agreement  of  February  3,  1912.  Without  the  knowledge  of  the  Review 
of  Reviews  Company,  the  defendant  had  In  its  possession  at  the  time  of  the 
sale  another  set  of  plates  for  the  matter  contained  in  Exhibit  C,  the  six-vol- 
ume edition  of  History  of  the  United  States  by  Rldpath.  As  has  been  seen, 
"Columbus  and  Columbia,"  the  single-volume  "Rldpath's  History  of  the  United 
States,"  the  six-volume  "History  of  the  United  States  by  Rldpath,"  and  the 
six-volume  edition  of  "American  Reference  Library**  contain  the  same  text, 
so  that  a  publication  of  either  of  the  three  latter  volumes  would  infringe  the 
copyright  in  "Columbus  and  Columbia."  Under  the  letter  from  the  Review 
of  Reviews  Company  to  the  defendant  of  February  8,  1912,  however,  the  de- 
fendant acquired  a  license  covering  further  publication  of  the  American  Ref- 
erence Library,  and  whatever  publications  or  sales  were  made  by  it  under  that 
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license  did  not  Infringe  the  copyrigbt  which  had  been  assigned  to  the  Bevlew 
of  Reviews  Company.    In  the  letter  it  is  stated : 

**It  must  be  understood,  however,  that  no  part  of  the  text  of  this  work  may 
be  used  by  you  for  any  other  purpose,  and  that  this  license  is  not  exclusive 
in  any  way,  and  is  for  the  benefit  of  your  comi>any  and  its  corporate  succes- 
sor or  successors  in  the  publication  of  the  American  Reference  Library,  and 
is  not  assignable. 

**It  is  furthermore  understood  that,  in  the  event  of  your  selling  the  plates 
and  publication  rights  of  the  American  Reference  Library,  they  will  be  sold 
with  a  special  provisicm  that  this  historical  matter  may  not  be  used  for  any 
other  purpose  whatsoever." 

The  defendant,  on  or  about  June  25,  1912,  published  and  printed  the  one- 
volume  book  entitled  **Ridpath*s  History  of  the  United  States,"  which  contains 
part  of  the  matter  contained  in  the  copyrighted  book  '*Ck>lumbus  and  Colum- 
bia," and  sold  a  copy  of  that  book  as  late  as  April  1,  1914.  The  defendant  has 
also  sold  since  February  8,  1912,  copies  or  sheets  of  books  containing  matter 
contained  in  the  copyrighted  book  "Columbus  and  Columbia."  The  names  of 
the  books,  of  which  copies  or  sheets  have  been  so  sold,  are  American  Encyclo- 
pedia of  History,  last  sold  October  23,  1912 ;  Analytical  Historical  References, 
last  sold  October  23,  1912 ;  and  Ridpath's  History  of  the  United  States,  one- 
volume  book,  above  referred  to,  last  sold  April  1,  1914.  The  defendant  claims 
to  have  published,  printed,  and  sold  the  alleged  infringing  works  under  license 
from  the  Review  of  Reviews  Company  contained  in  the  option  agreement  of 
December  14,  1911,  and  to  have  had  a  parol  agreement  with  the  Review  of 
Reviews  Company,  prior  to  February  8,  1912,  xmder  which,  in  pursuance  of 
the  reservation  contained  in  the  option,  the  Historical  Publishing  Company, 
among  other  things,  retained  the  right  to  print  and  sell  an  edition  of  10,000 
copies  of  Ridpath's  History  of  the  United  States  in  one  volume,  before  mak- 
ing delivery  of  the  plates  therefor  to  the  Review  of  Reviews  Company.  The 
effect  of  the  reservation  in  the  option  of  December  14,  1911,  has  been  already 
stated.  Inasmuch  as  the  subsequent  agreement  of  license  from  the  Review  of 
Reviews  Company  was  made  in  writing  contained  in  the  letter  of  February  8, 
1912,  the  evidence  of  the  parol  negotiations  leading  up  to  the  granting  of  the 
license  in  writing  Is  immaterial  and  irrelevant  and  the  license  mujft  be  con- 
strued from  the  written  evidence  alone.  Consequently  the  acts  of  the  defend- 
ant in  printing,  publishing,  and  selling  sheets  and  books  containing  matter 
contained  in  Columbus  and  Columbia,  Plaintiffs*  Exhibit  B,  except  where  used 
in  printing,  publishing,  and  selling  the  American  Reference  Library,  constitute 
infringements  of  the  copyright  in  "Columbus  and  Columbia,"  in  which  the  Re- 
view of  Reviews  Company  has  the  legal  title  and  the  Jones  Bros.  Publishing 
Company  has  the  equitable  title.  Infi'ingement  cannot  be  predicated  upon  any 
acts  of  the  defendant  in  publishing  tlie  matter  contained  in  the  cc^yrighted 
book  "Columbus  and  Columbia,"  prior  to  the  assignment  of  February  3,  1912. 
Both  plaintiffs  are  claiming  under  that  assignment,  and  are  estopped  to  deny 
the  rights  of  the  defendant  in  the  publication  prior  thereto  of  any  works  in- 
cluded in  the  assignment.  As  there  is  no  evidence  to  show  the  date  of  the  com- 
mencement of  the  title  of  the  Jones  Bros.  Publishing  Company,  plaintiff,  in 
the  copyright  of  Exhibit  A,  Ridpath's  School  History,  the  plaintiffs  have  not 
established  Infringement  of  that  work. 

It  appears  that  on.  July  1,  1913,  the  Historical  Publishing  Company,  through 
its  vice  president,  made  an  offer  in  writing  to  one  Q.  H.  Wooling,  of  Indian- 
apolis, Ind.,  to  publish  a  new  5,000  edition  of  the  Ridpath  History  in  six  vol- 
umes on  a  royalty  basis  and  to  arrange  for  a  canvassing  and  sale  of  this  edi- 
tion. This  is  sufficient  to  sustain  the  allegations  in  the  bill  of  the  defend- 
ant's threats  of  infringement  of  "Columbus  and  Colmnbia,"  prior  to  the  time 
of  the  tiling  of  the  bill.  But  there  is  nothing  to  show  that  at  that  time  Jones 
Bros.  Publishing  Company  had  any  interest  in  the  copyright  to  Ridpa^-h's 
School  History,  so  that  there  is  no  evidence  of  infringement  or  threatened  in- 
fringement of  that  work  for  which  Jones  Bros.  Publishing  Company  was  en- 
titled to  sue  when  the  bill  was  filed. 

Considerable  evidence  was  received  subject  to  the  plaintiffs*  objection  in- 
tended to  show  that  the  Jones  Bros.  Publishing  Company  had  not  an  exclusive 
copyright  to  the  Ridpath's  School  History  by  reason  of  a  certain  agreement  in 
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writing,  not  produced  or  satisfactorilj  accounted  for,  ciUeged  to  have  been  made 
about  1893.  The  conclusion  reached  that  Jones  Bros.  Publishing  G(»npany 
has  failed  to  establish  their  title  to  the  copyright  in  Ridpath's  School  History 
prior  to  any  alleged  infringing  acts  of  the  defendant  renders  unnecessary  a 
ruling  upon  the  questions  of  relevancy,  materiality,  or  competency  of  that  evi- 
d^ice. 

A  decree  may  be  entered  In  favor  of  the  plaintiffs  finding  infringement,  in 
accordance  with  this  opinion,  for  an  injunction  restraining  such  infringement, 
for  profits,  for  damages  suffered  by  the  respective  plaintiffs,  due  to  the  in- 
fringement, to  be  assessed  in  the  amount  of  $1  for  every  infringing  copy  made 
or  sold  by  or  found  in  the  possession  of  the  defendant,  its  agents,  or  employes, 
and  for  the  delivery  upon  oath  for  destruction  of  infringing  copies,  with  refer- 
ence to  a  special  master  to  ascertain  and  report  the  amount  of  profits  and  dam- 
ages payable  to  the  respective  plaintiffs. 

Archibald  Cox  and  Robert  W.  Byerly,  both  of  New  York  City,  for 
plaintiffs. 

Hector  T.  Fenton,  John  Weaver,  and  Frederick  A.  Blount,  all  of 
Philadelphia,  Pa.,  for  defendant. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  bill  in  this  case  puts  the  juris- 
diction of  the  court  below  on  two  grounds:  (1)  Diversity  of  citizen- 
ship; and  (2)  the  copyright  statutes  of  the  United  States.  The  action 
was  brought  on  August  15,  1913,  by  the  Jones  Publishing  Company 
and  the  Review  of  Reviews  Company,  and  charged  the  Historical  Pub- 
lishing Company  and  certain  individuals  with  infringement  and  threat- 
ened infringement  of  two  copyrighted  books.  The  title  of  the  first 
may  be  summarized  as  "Ridpatib's  School  History  of  the  United 
States*';  the  title  of  the  second  is  "Columbus  and  Columbia."  The 
offending  publications  are  charged  to  infringe  the  two  copyrights 
conjointly,  but  in  any  event  no  question  of  misjoinder  either  of  parties 
or  of  subject-matter  has  been  raised.  The  somewhat  complicated 
facts  are  detailed  in  Judge  Thompson's  opinion,  and  we  need  not  add 
much  to  his  statement,  although  we  are  obliged  to  disagree  in  part  with 
his  conclusions.  After  a  hearing  on  pleadings  and  proofs,  he  dismissed 
the  bill  altogether  as  to  the  individual  defendants,  and  (as  far  as  the 
School  History  is  concerned)  dismissed  it  also  as  to  the  corporation  de- 
fendant, the  Historical  Publishing  Company,  "for  lack  of  proof  of  title 
in  said  plaintiffs  at  any  date  prior  to  the  filing  of  the  bill."  As  far  as 
"Columbus  and  Columbia"  is  concerned,  he  sustained  the  bill,  enjoined 
the  Historical  Publishing  Company  from  printing,  publishing,  selling, 
etc.,  certain  infringing  books,  and  ordered  an  account  for  damages  and 
profits.  Both  parties  have  appealed,  and  the  first  subject  for  consid- 
eration is  the  defendant's  motion  to  dismiss  the  plaintiffs'  appeal. 

[1]  The  motion  rests  upon  the  authority  of  Ex  parte  National 
Enameling  Co.,  201  U.  S.  156,  26  Sup.  Ct.  404,  50  L.  Ed.  707,  and 
need  not  be  discussed  at  length,  as  we  have  had  occasion  recently  to 
examine  and  decide  the  same  question  in  Ward  Baking  Co.  v.  Weber 
Bros.,  230  Fed.  142,  144  C.  C.  A.  440.  The  opinion  in  that  case  will  be 
reported  in  due  season,  but  we  may  restate  briefly  what  was  there  de- 
cided, namely:  That  section  129  of  the  Judicial  Code  allows  a  plaintiff 
145  C.C.A.— 34 
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to  appeal,  if  an  injunction  be  refused  or  dissolved  by  an  interlocutory 
order  or  decree  (thus  remedying  the  situation  presented  in  Ex  parte 
National  Enameling  Co.) ;  and  tfiat  the  partial  dismissal  of  such  a  bill 
as  the  one  before  us  is  the  clear  equivalent  of  a  refusal.  The  motion  to 
dismiss  is  therefore  overruled. 

[2]  1.  We  think  the  plaintiffs'  appeal  must  be  sustained.  It  is  true 
that  no  evidence  was  offered  to  prove  that  the  Jones  Company's  title 
to  the  copyright  of  the  School  History  antedated  the  bill,  and  of  course, 
therefore,  no  previous  conduct  of  the  defendant  would  be  an  infringe- 
ment in  fact.  But  we  think  the  court  below  overlooked  the  precise  sit- 
uation presented  by  the  pleadings  and  proofs.  In  paragraph  VI  the 
bill  distinctly  avers  that  the  plaintiffs  had  title  at  the  date  of  filing,  and 
the  answer  expressly  admits  this  averment.  If,  therefore,  the  evidence 
shows  that  the  defendant  was  then  threatening  to  infringe  the  copy- 
right, the  plaintiffs  were  entitled  to  protection,  although  no  actual  in- 
fringement had  as  yet  taken  place.  One  of  the  objects  of  an  injimc- 
tion  is  to  restrain  the  future  commission  of  injurious  acts,  for  a  suit 
at  law  is  the  appropriate  remedy  for  acts  that  have  already  been 
done.  If  authority  be  needed  for  so  elementary  a  proposition,  it  may 
be  found  in  Woodworth  v.  Stone,  Fed.  Cas.  No.  18,021,  Page,  etc,  Co. 
V.  Land  (C.  C.)  49  Fed.  936,  Canton  Steel  Co.  v.  Kanneberg  (C.  C.) 
51  Fed.  601,  and  National  Meter  Co.  v.  Thomson  Meter  Co.  (C.  C.)  106 
Fed.  531. 

[3^  4]  On  this  point  of  threatened  infringement  the  District  Court 
has  no  occasion  to  consider  the  evidence,  and  we  have  therefore  ex- 
amined it,  and  are  satisfied  that  at  the  time  of  filing  the  bill  the  plain- 
tiffs had  reasonable  ground  to  anticipate  that  the  defendant  was  about 
to  interfere  with  their  right.  In  view  of  the  express  admission  in  the 
answer,  the  attempt  that  is  made  to  attack  the  plaintiffs'  title  cannot 
be  considered.  We  have  also  considered  the  alternative  defense  that, 
even  if  the  plaintiffs'  title  in  August,  1913,  be  assumed,  they  did  not 
have  an  exclusive  copyright  in  the  School  History.  This  defense  is 
based  upon  a  written  agreement — alleged  to  have  been  made  in  1892 
or  1893,  but  not  produced  and  not  satisfactorily  accounted  for — ^under 
which  the  defendant  claims  a  license  to  do  the  acts  that  we  have  re- 
ferred to  as  a  threatened  infringement.  The  District  Judge  did  not 
make  a  definite  finding  on  this  subject,  but  evidently  he  was  not  im- 
pressed by  the  evidence,  and  we  share  the  opinion  he  intimates.  There 
are  several  sufficient  objections  to  this  defense,  but  we  content  our- 
selves with  pointing  out  that  in  1892  the  American  Book  Company 
was  the  owner  of  the  copyright,  and  that  the  right  of  the  plaintiffs  and 
the  defendant  to  make  any  agreement  concerning  it  was  not  explained. 
We  feel  justified  in  disregarding  the  oral  evidence  on  this  subject, 
and  in  holding  that  an  injunction  should  have  been  awarded,  but  re- 
stricted in  scope  as  hereinafter  stated. 

[6]  2.  With  reference  to  ''Columbus  and  Columbia"  we  see  no  oc- 
casion to  add  anything  to  what  the  District  Court  has  so  well  said.  But 
we  think  the  scope  of  the  injunction  is  somewhat  too  wide.  The  in- 
fringing matter  is  contained  in  a  red  volume  entitled  "Ridpath's  History 
of  the  United  States,"  and  in  a  si^f-volume  publication  entitled  "His- 
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tory  of  the  United  States  and  Dictionary  of  Events — Ridpath."  But, 
as  it  also  appears  that  only  part  3  of  the  red  volume,  and  volumes  II 
and  III  of  the  other  publication,  are  made  up  of  the  infringing  ma- 
terial, and  as  part  3  and  volumes  II  and  III  can  apparently  be  sep- 
arated from  the  other  material,  we  think  the  injunction  should  be  con- 
fined to  the  parts  that  infringe.  We  see  no  reason  why  the  defendant 
should  not  be  permitted  to  rearrange  these  publications  if  it  should  see 
fit  to  do  so,  omitting  the  offending  matter,  and  to  sell  the  noninfringing 
pages  for  what  they  really  are,  namely,  the  work  of  other  hands  than 
Ridpath's.  This  modification  will  no  doubt  be  made  on  application 
to  the  court  below. 

[8,  7]  We  agree  with  the  court  below  in  holding  that  the  agreement" 
of  October  25,  1912,  vested  the  equitable  title  to  "Columbus  and  Colum- 
bia" in  the  Jones  Company,  and  therefore  gave  that  company  a  suffi- 
cient interest  in  the  pending  bill.  But,  even  if  such  a  title  did  not 
pass,  the  Review  of  Reviews  Company  would  then  continue  to  be  the 
owner  of  the  whole  title,  and  of  course  would  be  authorized  to  sue. 
And  in  this  connection  we  may  repeat  that  no  question  of  misjoinder 
was  raised  by  the  pleadings,  and  therefore  cannot  be  raised  now. 

At  present  we  have  nothing  to  do  with  the  disposition  that  may  be 
made  of  the  plates  that  have  been  seized. 

The  result  of  both  appeals,  therefore,  is  to  reverse  the  decree  on 
No.  2076,  and  to  .direct  the  issuing  of  an  injunction  as  to  the  first 
copyright,  and  on  No.  2071  to  affirm  the  decree  as  modified  in  accord- 
ance with  this  opinion. 


(231  Fed.  645) 

T.  B.  HARMS  &  FRANCIS,  DAY  &  HUNTER  v.  STERN  et  aL 

(Clreoit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  56. 

1.  GoPTBioHTS  «=»85— Injunction — ^Denial  op  Relief-tFaii^ure  to  Do  Eq- 

uity. 

R.  agreed  to  sell  and  assign  to  defendant  all  musical  compositions  writ- 
ten during  the  period  of  five  years.  In  violation  of  his  legal  and  moral 
obligation  under  this  agreement,  he  assigned  a  musical  composition  to 
other  parties,  who  had  it  copyrighted.  Held,  that  his  assignees,  who 
stood  in  his  shoes,  were  not  entitled  to  an  injunction  restraining  defend- 
ants from  infringing  the  copyright,  as  R.  committed  iniquity,  and  did  not 
come  into  court  with  clean  hands,  and  his  misconduct  was,  for  the  pur- 
poses of  the  suit,  the  misconduct  of  those  standing  in  his  shoes. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  {  78 ;  Dec.  Dig. 
«=»85.1 

2.  Bquitt  ^==>54 — DeniaI/  of  Relief — Unconscionable  Relief. 

A  court  of  equity  is  a  court  of  conscience,  and  within  the  scope  of  its 
powers  is  governed  by  its  own  rules,  and  withholds  aid  whenever  it  is 
asked  to  do  that  which  it  deems  to  be  against  conscience. 

(Ed.  Note. — For  other  cases,  see  Equity,  Dec.  Dig.  ^=>54.] 

8,  Goptbiohts  «=»85— Injunction — ^Denial  of  Relief— Failure  to  Do  Eq- 
uity. 

That  an  injunction  is  asked  to  protect  a  copyright  does  not  take  the 
case  out  of  the  general  principle  that  an  injunction  will  not  be  granted  to 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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one  who  has  not  done  equity  and  does  not  come  into  court  with  <dean 
bands. 

[Ed.  Note. — VoT  other  cases,  see  Copyrights,  Cent  Dig.  {  78 ;  Dec  Dig. 

«=>86.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  rehearing.  Former  order  vacated,  and  order  of  the  District 
Court  affirmed. 

For  former  opinion,  see  229  Fed.  42, 145  C.  C.  A.  2. 

Max  D.  Josephson,  of  New  York  City,  for  appellant 
Cohen  &  Richter,  of  New  York  City,  for  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  cause  was  argued  in  this  court  on 
October  22,  1915,  and  a  decision  was  rendered  in  which  we  directed 
the  District  Court  for  the  Southern  District  of  New  York  to  issue  an 
injunction  pendente  lite  to  restrain  the  defendants  from  infringing 
plaintiff's  copyright  in  a  musical  composition  entitled  "Oh,  Those 
Days."  We  decided  the  case  as  we  did  because  the  record  contained 
a  judgment  entered  in  the  Supreme  Court  of  the  state  of  New  York  in 
a  suit  between  the  same  parties  or  their  privies,  and  that  judgment 
had  dismissed  the  complaint  on  the  ground  that  the  contract  entered 
into  between  Romberg  and  the  plaintiffs  in  that  suit  was  unequitable 
and  lacked  mutuality  of  obligations  and  remedy.  As  there  can  be  no 
contract  where  there  is  no  mutuality  of  obligation  we  considered  that 
judgment  as  res  ad  judicata  of  this  controversy.  That  suit  had  been 
brought  by  the  defendants  in  this  suit  against  Sigmund  Romberg,  the 
Shubert  Theatrical  Company  and  Jacob  J.  Shubert,  and  the  plaintiffs 
in  this  suit  derived  their  rights  through  an  assignment  by  Romberg 
to  thf  Winter-Garden  Company  of  New  York  which  in  turn  assigned 
to  them. 

In  December,  1915,  an  application  for  a  reargument  was  made. 
That  application  was  based  on  the  claim  that  the  New  York  judgment 
was  not  in  fact  as  it  had  been  disclosed  in  the  record.  We  filed  a  per 
curiam  opinion  on  January  5,  1916,  in  which  we  said: 

"Application  has  been  made  for  a  reargument,  and  with  su(^  application 
there  has  been  filed  a  copy  of  the  printed  case  on  appeal  to  the  Appellate  Di- 
vision in  said  cause  in  the  state  court.  This  printed  case  on  appeal  apparent- 
ly indicates  that  the  state  Supreme  Court  amended  its  Judgment,  subsequent 
to  original  entry,  so  that  its  disposition  of  the  issues  before  it  is  different 
from  what  it  was  in  the  original  judgment. 

"The  mere  filing  of  this  paper  book  in  no  way  changes  the  situation  here ; 
the  only  record  before  us  is  the  record  certified  to  this  court  by  the  United 
States  District  Court.  We  will,  however,  withhold  mandate  from  issue  dur- 
ing this  session,  so  that  the  counsel,  who  has  moved  for  reargument,  may 
make  application,  on  notice,  on  one  of  our  regular  motion  days,  for  such  re- 
lief as  he  may  be  advised,  to  show,  if  he  can,  that  the  state  court  did  not 
hold  the  contract  sought  to  be  enforced  invalid  at  law,  and  so  operate  to  de- 
prive his  client  of  the  opportunity  to  obtain  a  decision  on  the  merits  of  this 
cause  in  the  federal  courts."    229  Fed.  50, 145  C.  C.  A.  10. 

Subsequently  there  was  presented  to  this  court  the  record  of  the 
case  in  the  New  York  court,  and  the  parties  on  both  sides  stipulated  in 
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open  court  that  the  judgment  roll  in  the  action  in  the  state  court  was 
correctly  set  forth  in  the  printed  appeal  book  entitled  "Case  on  Ap- 
peal." It  appears  now  that  in  the  action  in  the  Supreme  Court  of  New 
York  judgment  was  rendered  on  December  23,  1914,  in  which  it  was 
"ordered,  adjudged  and  decreed  that  the  complaint  herein  be  and 
the  same  hereby  is  dismissed  upon  the  merits."  It  appears,  also,  that 
on  January  19,  1915,  the  justice  who  tried  the  case  resettled  the  judg- 
ment making  it  read  as  before  but  striking  therefrom  the  words  "upon 
the  merits."  It  appears,  further,  that  under  the  New  York  Code  of 
Civil  Procedure  a  final  judgment  dismissing  the  complaint,  either  before 
or  after  trial,  does  not  prevent  a  new  action  for  the  same  cause  of  ac- 
tion unless  it  expressly  declares,  or  it  appears  from  the  judgment  roll, 
that  it  is  rendered  upon  the  merits.  Section  1209,  New  York  Code 
of  Civil  Procedure.  We,  therefore,  consider  that  this  court  is  at 
liberty,  as  our  mandate  has  not  yet  been  sent  down,  to  take  up  this 
appeal  for  furtlier  consideration. 

[1,  2]  The  contract  which  Romberg  made  need  not  be  set  out  in 
full.  The  main  portion  of  it  was  stated  in  our  former  opinion.  In  it 
Romberg  agreed  with  the  present  defendants  that  he  would  "sell,  as- 
sign, transfer  and  set  over  and  vest"  in  them  the  right  to  print,  pub- 
lish and  sell  all  compositions  which  he  might  write  during  a  period  of 
five  years  from  the  date  of  the  agreement.  Romberg  expressly  agreed 
in  the  contract  that  he  transferred  to  Stem  &  Co.,  defendants  herein, 
the  sole  and  exclusive  publishing  right  [copyright]  of  all  the  composi- 
tions "which  he  is  going  to  write  during  the  next  five  years."  The 
contract  also  stated  that  "in  compensation  for  this  transfer  of  the 
copyright  Stem  &  Co.  will  have  to  pay  to  Mr.  Romberg  a  share  of 
profits  on  each  copy  of  each  composition,  as  follows."  Then  followed 
a  detailed  statement  as  to  the  royalties  to  be  paid,  which  it  is  not  im- 
portant to  set  forth  herein.  For  reasons  stated  in  our  former  opinion, 
and  which  we  do  not  now  find  it  necessary  to  enlarge  upon,  this  agree- 
ment constituted  a  valid  and  binding  contract  supported  by  a  valuable 
consideration.  The  contract  was  a  valid  executory  agreement  to  sell, 
and  the  breach  of  the  agreement  could  be  redressed  in  an  action  at  law 
for  damages.  We  are  not  now  concerned  with  whether  it  could  or 
could  not  be  enforced  specifically  in  a  court  of  equity.  It  is  enough 
for  us  at  this  time  to  know  that  the  contract  is  a  valid  contract  and  that 
it  imposed  a  legal  and  moral  obligation  upon  Romberg  which  he  has 
seen  fit  since  to  repudiate  and  renounce. 

The  plaintiflFs  in  this  suit  who  have  succeeded  to  his  rights  by  suc- 
cessive assignments  can  claim  in  this  court  no  greater  rights  than  Rom- 
berg the  assignor  could  himself  assert.  If  Romberg,  having  entered 
into  this  valid  agreement  to  sell  and  assign  to  these  defendants  the 
musical  production  herein  involved,  and  having  repudiated  his  agree- 
ment and  taken  out  a  copyright  in  his  own  name,  had  then  come  into 
a  court  of  equity  to  obtain  an  injunction  as  against  these  defendants, 
restraining  them  from  publishing  the  song,  could  he  have  succeeded? 
If  he  could  not,  the  plaintiflfs  in  this  suit  are  not  entitled  to  an  injunc- 
tion for  they  stand  in  his  shoes.  As  assignees  their  rights  are  subject 
to  the  equities  of  these  defendants  as  against  Romberg  the  assignor. 
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The  answer  to  the  question  does  not  depend  upon  whether  the  orig- 
inal contract  Romberg  made  with  the  defendants  can  or  cannot  be  spe- 
cifically performed.  The  plaintiflFs  are  in  a  court  of  equity  which  is 
a  court  of  conscience,  which  within  the  scope  of  its  powers  is  governed 
by  its  own  rules.  It  stays  its  hand  and  withholds  its  aid  whenever  it 
is  asked  to  do  that  which  it  deems  to  be  against  conscience.  If  it  is 
asked  to  decree  specific  performance  of  a  valid  written  contract  for 
the  sale  of  real  estate,  it  refuses  to  do  so  and  leaves  the  parties  to  their 
rights  at  law,  if  it  concludes  that  the  party  invdcing  its  aid  has  wrong- 
fully conducted  himself  in  respect  to  the  contract  or  if  the  circum- 
stances show  that  its  enforcement  would  be  harsh  and  unfair.  Thus  in 
Mortlock  V.  Duller,  10  Vesey,  Jr.,  292,  Lord  Eldon,  in  1804,  said : 

"It  is  much  too  late  to  discuss  now  whether  this  court  ought  to  order  a 
contract  that  It  would  not  specifically  perform,  to  be  delivered  up  and  to  de- 
cree the  performance  of  a  contract  which  it  would  not  order  to  be  delivered 
up;  for  the  distinction  is  always  laid  down  that  there  are  many  cases  in 
whicdi  the  party  has  obtained  a  right  to  sue  upon  the  contract  at  law,  and 
under  such  circumstances  that  his  conscience  cannot  be  affected  hei^  so  as 
to  deprive  him  of  that  remedy;  and  yet  on  the  other  hand  the  court,  de- 
claring he  ought  to  be  at  liberty  to  proceed  at  law,  will  not  actively  inter- 
pose to  aid  him  and  specifically  perform  the  contract" 

And  so  it  has  been  held  that  equity  will  not  decree  the  specific  per- 
formance of  a  contract  where  to  do  so  would  necessitate  a  breach  of 
a  prior  contract  with  a  third  person.  Fry  on  Specific  Performance 
(5th  Ed.  with  Canadian  Notes)  §  407.  And  in  similar  fashion  equity 
will  withhold  an  injunction  when  it  would  be  against  conscience  to 
grant  it  This  is  based  upon  the  principle  that  he  that  hath  committed 
iniquity  shall  not  have  equity.  As  the  Supreme  Court  said  in  Creath's 
Administrator  v.  Sims,  5  How.  192,  204,  12  L.  Ed.  Ill  (1847): 

"Whosoever  would  seek  admission  into  a  court  of  equity  must  oome  with 
dean  hands;  that  such  a  court  will  never  interfere  in  opposition  to  con- 
science or  good  faith.  •  •  •  This  prayer,  too,  is  preferred  to  a  court  of 
conscience,  to  a  court  which  touches  nothing  that  is  impure.  The  condign 
and  appropriate  answer  to  such  a  prayer  from  such  a  tribunal  is  this:  That, 
however  unworthy  may  have  been  the  conduct  of  your  opponent,  you  are  con- 
fessedly in  pari  deUcto;  you  cannot  be  admitted  here  to  plead  your  own 
demerits ;  precisely,  therefore,  in  the  position  in  which  you  have  placed  your- 
self, in  that  position  we  must  leave  you«" 

And  see  Pope  Mfg.  Co.  v.  Gormullv,  144  U.  S.  224,  236,  12  Sup. 
Ct.  632,  36  L.  Ed.  414  (1891);  Haffner  v.  Dobrinski,  215  U.  S.  446, 
450,  30  Sup.  Ct  172,  54  L.  Ed.  277  (1910);  Barnes  v.  Starr,  64  Conn. 
136,  155,  28  Atl.  980  (1894);  McCusker  v.  Spier,  72  Conn.  628,  633, 
45  Atl.  1011  (1900);  Rudnick  v.  Murphy,  213  Mass.  470,  471,  100  N. 
E.  643,  Ann.  Gas.  1914A,  538  (1913). 

In  our  opinion  the  plaintiffs  do  not  come  into  this  court  with  clean 
hands.  Their  misconduct  relates  to  the  matter  now  in  litigation. 
Their  right  is  the  right  of  Romberg  and  the  tatter's  misconduct  is  for 
the  purposes  of  this  suit  theirs.  Having  agreed  by  a  binding  contract 
to  assign  this  song  to  these  defendants,  he  has  not  done  as  he  agreed, 
but  has  repudiated  the  legal  and  moral  obligation  which  the  agreement 
imposed  upon  him.    In  doing  so  he  has  committed  iniquity  as  respects 
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this  copyrighted  song  and  the  relation  of  these  defendants  thereto. 
And  with  his  hands  thus  unclean  he  has  no  standing  in  a  court  of 
equity  in  asking  an  injunction  to  restrain  these  defendants  from  exer- 
cising a  right  which  he  bound  himself  to  g^ve  exclusively  to  them.  As 
the  plaintiffs  stand  in  his  shoes  we  must  decline  to  grant  them  what 
we  could  not  grant  to  Romberg. 

[3]  There  is  nothing  in  the  fact  that  the  injunction  is  asked  to  pro- 
tect a  copyright  which  takes  the  case  out  of  the  general  principle  to 
which  we  have  referred.  In  Kerr  on  Injunction  (5th  Ed.)  413,  the 
rule  is  laid  down  respecting  the  right  to  an  injunction  in  copyright 
cases  as  follows : 

**The  iDterference  of  the  court  by  injunction  being  founded  on  pure  equita- 
ble principles,  a  man  who  comes  to  the  court  must  be  able  to  show  that  his 
own  conduct  in  the  transaction  has  been  consistent  with  equity.  A  book  ac- 
cordingly which  is  itself  piratical  cannot  be  protected  from  invasion,  nor  wiU 
the  court  protect  by  injunction  a  work  which  is  of  an  immoral,  indecent, 
seditious  or  libelous  nature,  or  which  is  fraudulent" 

The  rule  thus  stated  is  well  established,  and  the  particular  instances 
the  author  mentions  are  not  intended  to  be  exhaustive,  but  simply 
illustrative  of  the  principle  applicable  in  such  cases. 

In  view  of  the  changed  judgment  entered  in  the  suit  brought  in  the 
Supreme  Court  of  New  York,  to  which  we  have  herein  referred,  this 
court  vacates  the  order  it  originally  made  in  this  suit,  .and  the  order  of 
the  District  Court  is  affirmed. 


(231  Fed.  649) 

DOYLE  v.  FIRST  NAT.  BANK  OF  BAI/TIMORE. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  18,  1916.) 

No.  1390. 

Bankbuptct  ^=»407(5) — Dischabqe — Statement  to  Obtain  Cbedit — **Fau3E.** 
A  member  of  a  bankrupt  firm,  who  did  not  prepare  the  false  statement, 
and  who  knew  nothing  of  its  contents,  and  did  not  know  of  the  falsity  of 
the  statement  which  he  did  sign,  cannot  be  denied  a  discharge  under 
Bankr.  Act  July  1.  1898,  c.  641.  §  14b,  cl.  3,  30  Stat.  500,  as  amended  by 
Act  June  25,  1910,  c.  412,  §  6,  36  Stat  839  (Comp.  St  1913,  S*  9598),  enti- 
tling him  to  a  discharge,  unless  he  had  obtained  money  on  a  materially 
fsilae  statement  in  writing  made  by  him,  since  **false"  means  that  which  is 
not  true,  coupled  with  a  lying  intent,  and  in  jurisprudence  imports  more 
than  the  vemacular  sense  of  erroneous  or  untrue  (quoting  Words  and 
Phrases,  False). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  760,  761; 
Dec.  Dig.  «=>407(5).l 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore,  in  Bankruptcy ;  John  C.  Rose,  Judge. 

Bankruptcy  proceedings  against  Daniel  H.  Doyle,  trustee,  and  as  co- 
partner of  J.  Herbert  Waite.     From  a  decree  denying  discharge  in 

^3»For  otiier  cases  sss  sams  topic  A  KBT-NUMBER  in  all  Kay-Numbered  Digests  A  Indexes 
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bankruptcy  on  the  objection  of  the  First  National  Bank  of  Baltimore 
(In  re  Waite,  223  Fed.  853),  the  bankrupt  appeals.    Reversed. 

Edward  M.  Hammond,  of  Baltimore,  Md.  (R.  Bennett  Damall,  of 
Baltimore,  Md.,  on  the  brief),  for  appellant. 

Frederick  C.  Colston,  of  Baltimore,  Md.  (Venable,  Baetjer  &  How- 
ard, of  Baltimore,  Md.,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  District  Court  of  the  United  States  for  the  District  of  Maryland, 
wherein  the  bankrupt  was  denied  a  discharge. 

It  appears  that  the  firm  of  John  Tumbull,  Jr.,  &  Co.  had,  at  the 
date  of  the  institution  of  this  proceeding,  been  engaged  in  tiie  fur- 
niture business  in  Baltimore  for  a  number  of  years.  The  firm  was 
originally  composed  of  John  Tumbull,  Jr.,  Samuel  R.  Waite,  Daniel 
H.  Doyle,  and  J.  Herbert  Waite.  Samuel  R.  Waite  and  J.  Herbert 
Waite  were  the  son-in-law  and  grandson,  respectively,  of  Mr.  Turn- 
bull.  John  TurnbuU,  Jr.,  died  in  the  year  1910.  In  his  will  he  dis- 
posed of  his  interest  in  the  firm  of  John  Tumbull,  Jr.,  &  Co.,  as  fol- 
lows: 

**TentlL  It  is  my  present  intention  to  continue  the  existing  partnership  with 
Samuel  R.  Waite,  Daniel  H.  Doyle  and  J.  Herbert  Waite,  under  the  firm  name 
of  John  Tumbull,  Jr.,  and  Company  until  May  1st,  1915w  In  case  su(^  exten- 
sion of  the  partnership  is  made,  or  in  case  I  die  before  making  said  extension, 
and  said  Samuel  R.  Waite,  Daniel  H.  Doyle  and  J.  Herbert  Waite  should 
form  a  partnership  for  the  purpose  of  carrying  on  the  business  of  importers 
and  dealers  in  carpets  and  furniture,  as  now  carried  on,  I  authorize  and  di- 
rect my  executors  to  aUow  my  capital  in  the  business  as  the  same  may  be  as- 
certained at  the  time  of  my  death  to  remain  until  May  1st,  1915.  After  my 
said  capital  has  been  ascertained  I  direct  that  there  shall  be  charged  to  my 
capital  account  and  credited  to  the  capital  account  of  my  grandscm,  J.  Herbert 
Waite,  the  sum  of  five  thousand  doUars  as  a  legacy  to  him,  and  after  charging 
said  amount  the  balance  of  my  capital  thus  ascertained  is  to  bear  interest  at 
the  rate  of  six  per  cent  per  annum,  and  there  is  to  be  paid  out  <^  said  interest 
to  my  executors  the  sum  of  five  thousand  dollars  per  annum  in  equal  semi- 
annual installments  accounting  from  the  day  of  my  death,  and  the  balance  of 
said  interest  is  to  be  added  to  the  principal  and  is  to  remain  in  the  business 
until  the  expiration  of  said  term  of  five  years  from  the  formation  of  said  part- 
nership. •  •  •  After  May  1st,  1915,  I  direct  that  my  said  capital  and  the 
surplus  interest  thereon  shall  be  collected  by  my  executors  from  said  firm, 
and  they  shall  then  pay  out  the  following  legacies." 

The  sum  of  $105,000  was  left  in  the  firm  of  John  Tumbull,  Jr.,  & 
Co.  by  the  executors  in  accordance  with  the  directions  contained  in 
the  will  of  John  Turnbull,  Jr.  On  the  1st  of  October,  1910,  a  new 
partnership  agreement  was  drawn  up  between  Messrs.  Waite,  Doyle, 
and  Waite.  It  was  then  agreed  that  the  capital  of  John  Tumbull,  Jr., 
should  be  credited  to  his  estate  on  the  books  of  the  new  firm  as  a  lia- 
bility of  that  firm.  Under  this  agreement  the  business  continued  until 
the  date  of  the  filing  of  the  petition  in  bankruptcy.  In  1912  Samuel 
R.  Waite  died,  and  the  business  was  thereafter  conducted  under  the 
terms  of  the  same  partnership  agreement  as  hereinbefore  mentioned. 
Prior  to  his  death  the  firm  kept  an  account  at  the  National  City 
Bank  and  had  there  borrowed  on  their  notes  the  sum  of  $22,500.    Sam- 
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uel  R.  Waite  had  been  a  member  of  the  board  of  directors  of  the 
National  City  Bank.  The  First  National  Bank  of  Baltimore  took  over 
the  assets  of  the  National  City  Bank,  and  with  these  assets  the  obliga- 
tion of  the  firm  of  John  Tumbull,  Jr.,  &  Co.  This  $22,500,  made  up 
of  several  notes  originally  given  to  the  National  City  Bank,  was  grad- 
ually reduced,  until  at  the  filing  of  the  bankruptcy  proceedings  the 
firm  only  owed  $13,500. 

It  appears  that  upon  the  maturity  of  each  note  the  company  would 
pay  a  part  of  the  same  and  renew  the  balance.  The  witness  Waite  tes- 
tified as  to  the  method  of  renewing  these  notes  as  follows : 

**So  that  when  the  note  came  due  for  $5,000  they  made  out  a  new  note  for 
^,000  in  renewal  of  or  for  $4,500,  and  sent  down  a  note  for  $4,500;  in  the 
case  of  the  one  due  December  29th,  they  sent  down  on  the  26th  a  note  for 
$4,000,  together  with  a  check  for  $1,000,  and  handed  them  in  at  the  dis- 
count clerk's  window,  and  went  away;  •  •  •  that  there  was  no  new 
money  whatever ;  that  they  would  send  down  a  check  for  the  total  amount  of 
the  loan ;  and  on  referring  to  the  firm's  check  book  to  give  an  iUustration  of 
the  method  used  showed  how,  for  Instance,  on  November  25,  1914,  a  check 
was  drawn  in  favor  of  the  First  National  Bank  for  $4,000,  which  took  up 
the  note  maturing  that  day,  and  then  the  bank  was  given  a  new  note  dated 
November  24th  and  maturing  February  24th  for  $3,000.'* 

Henry  B.  Wilcox,  president  of  the  First  National  Bank,  in  describ- 
ing the  method  by  which  the  $22,500  was  reduced  to  $13,000,  testified 
as  follows: 

'"These  notes  are  extension  notes — ^for  Instance,  there  is  one  for  $5,000  due 
February  24th,  and  witness  presumed  that  they  brought  that  down,  and  it  was 
discounted  and  took  up  the  note  that  was  due  that  time ;  but,  if  it  was  not  a 
full  renewal,  they  came  down  on  that  date  and  with  the  proceeds  took  up  a 
note  that  was  due  at  that  time." 

Witness  Wilcox  also  testified: 

**That  when  the  notes  would  become  due  Turnbull  &  Co.  would  pay  some- 
thing on  account  of  them  and  then  renew ;  that  they  would  not  wait  until  the 
note  was  due  to  renew  it ;  that  is,  on  the  date  of  the  maturity  of  the  new  note, 
the  old  note  would  be  discounted  a  day  or  two  in  advance,  and  it  will  be  noted 
that  on  January  7th  that  note  was  renewed  by  paying  $500  and  the  bank  dis- 
counted $7,000." 

Thus  it  will  be  seen  that  no  new  money  was  obtained  at  the  time 
the  renewal  notes  were  discounted,  but,  on  the  other  hand,  the  $22,- 
500,  by  reason  of  partial  payments  and  renewals  for  the  balance,  was 
gradually  reduced  from  time  to  time;  and  it  further  appears  from 
the  testimony  that  the  bank  refused  to  loan  the  firm  any  new  money. 

It  was  shown  that  the  alleged  false  statement  upon  which  it  is  con- 
tended that  money  was  fraudulently  obtained  from  the  bank  was  pre- 
pared by  E.  C.  Winter,  the  bookkeeper,  and  J.  Herbert  Waite,  who  at 
the  time  was  managing  the  financial  end  of  the  business.  It  is  also 
shown  that,  after  the  death  of  Samuel  R.  Waite,  J.  Herbert  Waite 
managed  the  financial  affairs  of  the  firm.  Mr.  Waite  testified  that  the 
duties  of  appellant  were  those  of  salesman,  and  that  he  had  nothing 
whatever  to  do  with  the  firm's  financial  arrangements.  Appellant  testi- 
fied on  cross-examination  that  he  never  signed  any  statements  that 
were  sent  to  the  bank,  except  the  one  dated  January  31,  1913,  and 
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that  he  did  not  understand  its  contents ;  further  that  during  the  entire 
time  he  was  connected  with  the  firm  he  did  not  believe  that  he  ever 
looked  at  any  of  the  statements  made  by  the  firm  to  the  banks.  This 
testimony  is  uncontradicted. 

On  February  3,  1915,  the  petition  was  filed  against  this  firm,  and  on 
April  12,  1915,  the  appellee,  the  First  National  Bank  of  Baltimore, 
which  is  objecting  to  the  discharge  of  Mr.  Doyle,  filed  exceptions  to 
the  allowance  of  the  claim  of  Josephine  T.  Waite,  executrix  of  the 
estate  of  John  Turnbull,  Jr.,  deceased,  in  which  they  claimed  that 
the  money  left  by  him  in  the  business  is  liable  for  the  debts  of  the  bank- 
rupt firm  and  should  not  be  considered  as  a  loan  by  the  estate  to  the 
bankrupts.  On  April  20,  1915,  the  bank  filed  its  specifications  ob- 
jecting to  the  discharge  of  Doyle  upon  the  ground  that  the  firm  of 
John  Turnbull,  Jr.,  &  Co.  obtained  money  on  credit  from  them  upon 
a  materially  false  statement  in  writing  made  to  them  for  the  purpose 
of  obtaining  moneys  on  credit,  the  alleged  false  statement  being  dated 
January  31,  1914. 

It  is  insisted  that  the  statement  that  the  firm  of  John  Turnbull,  Jr.,  & 
Co.  is  false,  in  that  it  did  not  show  that  they  owed  the  estate  of  John 
Turnbull,  Jr.,  the  sum  of  $100,629.48.  The  appellant  was  denied  his 
discharge  in  pursuance  of  the  amendment  of  1910  to  the  Bankruptcy 
Act  of  1898,  known  as  section  14,  subsection  b,  clause  3,  wherein  it  is 
provided  that  the  court  after  a  hearing  shall  permit  the  discharge  un- 
less the  bankrupt  has : 

"3.  Obtained  money  or  property  on  credit  upon  a  materially  false  statement 
In  writing  made  by  blm  to  any  person  or  representative  for  the  purpose  of 
obtaining  credit  from  such  person." 

Thus  it  appears  that,  unless  the  bankrupt  obtained  money  or  property 
on  credit  upon  a  materially  false  statement  in  writing  made  by  himself 
to  any  person  or  representative  in  order  to  obtain  credit  from  such 
person,  he  is  entitled  to  a  discharge.  It  is  well  settled  by  the  courts 
that  the  ground  upon  which  he  is  denied  his  discharge  is  that  the  state- 
ment made  is  knowingly  and  intentionally  false.  The  facts  in  this  case, 
most  of  which  are  not  in  dispute,  show  very  clearly,  first,  that  appellant 
had  no  knowledge  of  the  statement  in  question ;  and,  second,  the  evi- 
dence shows  most  conclusively  that  they  were  not  intentionally  untrue. 
This  view  is  sustained  by  Collier  in  his  work  on  Bankruptcy  (10th  Ed.) 
p.  351,  in  the  following  language: 

"The  creditor  alleging  this  objection  must  prove  that  the  bankrupt  (1)  ob- 
tained money  or  property  on  credit,  that  he  did  so  <m  (2)  a  statem^it  of  his 
financial  condition  relied  on  by  the  creditor  that  such  statement  was  (3)  in 
writing,  that  It  was  (4)  materially  false,  and  (5)  that  it  was  so  made  to  the 
creditor  or  his  representative  (6)  for  the  purpose  of  obtaining  credit  from  such 
creditor.  To  these  should  be  added  the  usual  elements,  that  the  obtaining  of 
property  must  have  been  (7)  by  the  bankrupt  or  by  some  one  doly  authorUed 
by  him." 

This  court  in  an  opinion  by  Judge  Keller,  in  the  case  of  Frank  v. 
Michigan  Paper  Company,  179  Fed.  776,  103  C.  C.  A.  268,  30  L.  R.  A. 
(N.S.)  623,  said: 
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*' Under  the  existing  statute  the  question  of  what  will  bar  a  discharge  has 
now  been  passed  up<m  by  at  least  three  •  •  •  Circuit  Court  of  Appeals, 
and  all  of  these  decisions  are  in  substantial  harmony  in  holding  that  the  bar 
to  a  discharge  by  reason  of  a  false  statement  in  writing  is  confined  to  such 
perscm  or  persons  as  actually  made  such  statement  with  the  intention  to  de- 
ceive." 

In  the  case  of  Gilpin  v.  Merchants'  Bank,  165  Fed.  607,  91  C.  C.  A. 
445,  20  L.  R.  A.  (N.  S.)  1023,  Judge  Gray  in  referring  to  this  section 
said: 

'*  *  *  *  It  seems  to  us  clear  that  the  plain  language  of  this  third  clause 
of  section  14b  requires  that  the  •  •  •  statement  made  by  the  bankrupt, 
for  the  purpose  of  obtaining  credit,  etc,  should  be  knowingly  and  intentionally 
untrue,  in  order  to  constitute  a  bar  to  the  discharge  of  the  bankrupt.  In  oth- 
er words,  'false  statement'  connotes  a  guilty  scienter  on  the  part  of  the  bank- 
rupt" 

Also,  in  the  case  of  Peck  v.  Lowenbein,  178  Fed.  178,  101  C.  C.  A. 
498,  this  court  reached  the  same  conclusion.  In  that  case  it  appears 
that  Lowenbein  prepared  and  signed  a  statement  which  was  false ;  but 
it  was  shown  by  the  evidence  that  Owens,  his  partner,  furnished  the 
information  from  which  he  prepared  the  statement.  However,  it  also 
appeared  that  Lowenbein  knew  nothing  of  the  truth  or  falsity  of  the 
statement  of  facts  upon  which  he  prepared  his  statement.  The  court 
in  disposing  of  the  case,  among  other  things,  said : 

"It  is  the  evident  purpose  of  the  Bankruptcy  Act  to  protect  that  unfortu- 
nate class  of  debtors  who  are  unable  to  pay  their  debts  by  giving  them  a  dis- 
charge, thus  affording  them  an  opportunity  to  engage  in  business  again,  while, 
on  the  other  hand,  it  is  manifestly  intended  to  deny  a  discharge  to  those  whose 
conduct  has  been  such  as  to  show  that  they  obtained  credit  by  false  statements 
calculated  and  intended  to  deceive  and  thereby  defraud  their  creditors.  Con- 
stTulnff  the  act  with  these  ends  in  view,  it  would  be  manifestly  unjust  to  deny 
a  discharge  to  a  debtor  when  it  appears,  as  it  does  in  this  instance,  that  the 
statement  which  he  made  was  not  actuated  by  any  fraudulent  purpose.  This 
finding  of  fact  has  been  approved  by  the  learned  judge  who  heard  the  case 
below,  and  is  within  its^f  conclusive  in  so  far  as  the  question  involved  in  this  , 
controversy  is  concerned." 

In  the  case  of  Franklin  v.  Monning  Co.,  33  Am.  Bankr.  Rep.  257, 
217  Fed.  929,  133  C.  C.  A.  601,  in  referring  to  this  phase  of  the  ques- 
tion, the  court  quotes  the  definition  of  the  word  "false"  from  Words 
and  Phrases,  which  is  as  follows : 

"  'False  means  that  which  is  not  true,  coupled  with  a  lying  Intent.'  'False 
in  Jurisprudence  naturally  imports  something  more  than  the  vernacular  sense 
d  "erroneous"  or  "untrue." ' " 

There  are  other  grounds  upon  which  appellant  relies,  but  we  do  not 
deem  it  necessary,  in  view  of  what  we  have  said,  to  discuss  the  same. 
It  appearing  that  the  statement  of  December  IS,  1914,  was  not  prepared 
by  appellant  and  that  he  knew  nothing  of  its  contents,  and  it  also  ap- 
pearing that  he  had  no  knowledge  as  to  the  character  of  the  state- 
ment which  he  signed,  we  think,  in  view  of  the  rule  as  announced  in 
the  cases  above  cited,  that  the  court  below  erred  in  refusing  to  grant 
a  discharge. 

For  the  reasons  stated,  the  decree  of  the  lower  court  is  reversed. 
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(231  Fed.  654) 

WALDO  et  aL  V.  WILSON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  21,  1916.) 

Na  1386. 

1.  Trial  ^=>11(2) — Equity  Jurisdiction  — Transfer  from  Law  Side. 

There  is  no  statute  authorizing  the  court,  where  a  suit  for  equitable  re- 
lief is  brought  on  the  law  side  of  the  court,  to  transfer  It  to  the  equity 
side,  and  equity  rule  22  (198  Fed.  xxlv.  115  C.  C.  A.  xxiv),  providing  for  a 
transfer  from  the  equity  to  the  law  side,  does  not  authorize  a  transfer 
from  the  law  to  the  equity  side. 

[Ed.  Note.— For  other  cases,  see  Trial,  C^ent  Dig.  |  29;  Dec.  Dig.  «=> 
11(2).] 

2.  Trial  ^=»11(1) — Equity  Jurisdiction — ^Transfer  from  Law  Side. 

Judicial  Code,  §  274a,  as  added  by  Act  March  3,  1915,  a  90,  38  Stat  956, 
providing  that,  where  a  suit  at  law  has  l)een  brought  In  equity  or  a  suit 
In  equity  has  been  brought  at  law,  the  court  shall  order  any  amendments 
necessary  to  conform  the  pleadings  to  the  proper  practice,  and  any 
party  shall  have  the  right  to  amend,  relates  only  to  the  power  of  the 
court  In  a  case  where  a  suit  has  been  improi)erly  brought  either  on  the 
equity  or  law  side,  and  authorizes  amendments  to  have  the  pleadings  con- 
form to  the  proper  practice. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  28;  Dec.  Dig.  *» 
11(1).] 

3.  Trial  C=»11(1) — Equity  in  Jurisdiction — ^Transfer   isom  Law  Side— 

Statutcs. 

Even  if  that  section  authorized  a  transfer  of  a  suit  In  equity,  improp- 
erly brought  on  the  law  side  of  the  court,  to  the  equity  side.  It  could  not 
relate  back,  so  as  to  validate  a  transfer  made  before  It  was  enacted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  |  28;  Dec  Dig.  *» 
11(1).] 

4.  Action  €=>64 — "CJoMifENCKMENT**  of  EQunr  Suit. 

A  suit  In  equity  is  begun  by  filing  the  original  bill,  not  by  the  issuance 
of  summons. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  §|  725-734;  Dec 
Dig.  <&=>64. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Commencement  of  Action.] 

5.  Courts  ^=»335(1),  336 — Rules  of  Procedure — State  Laws. 

Rev.  St.  §  914  (Comp.  St  1913,  §  1537),  providing  that  the  practice,  plead- 
ings, etc.,  in  civil  causes  other  than  eciulty  and  admiralty  causes.  In  the 
District  Court,  shall  conform  to  those  in  like  causes  in  the  courts  of  rec- 
ord in  the  state,  does  not  require  the  United  States  courts  in  the  trial  of 
equitj'  and  admiralty  causes  to  conform  to  the  procedure  in  like  causes 
in  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §|  899,  902,  903,  906, 
907 ;  Dec.  Dig.  <&=>335(1),  336.] 

6.  Courts  ^=:>492 — Concurrent  Jurisdiction — Institution  of  Suit. 

Where  an  action  was  instituted  by  the  Issuance  of  summons  in  the  fed- 
eral court,  which  was  thereafter  determined  to  be  a  suit  in  equity  and  or- 
dered transferred  to  the  equity  side,  the  Issuance  of  the  summons  could 
not  be  considered  the  beginning  of  the  suit  in  equity,  so  as  to  give  the  fed- 
eral court  Jurisdiction  as  against  a  suit  In  the  state  court  begun  between 
the  Issuance  of  the  summons  and  the  filing  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  1345;  Dea  Dig. 
<S=^492.] 

^=s>For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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7.  Courts  ^=»508(1) — Jubisdiction — Injunction  Against  State  Coubts. 

The  federal  courts  will  restrain  proceedings  in  a  state  court  only  to  en- 
force a  decree  or  Judgment  of  a  United  States  court,  or  against  a  party 
wlio,  after  Jurisdiction  over  liim  and  the  cause  was  fully  vested,  resorted 
to  proceedings  in  the  state  court  necessarily  in  conflict  with  the  Jurisdic- 
tion of  the  United  States  court 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  |  1418;  Dec.  Dig. 
<&=>508(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Asheville ;  James  E.  Boyd,  Judge. 

Suit  by  W.  L.  Wilson  against  Frank  Waldo  and  another.  From  an 
order  of  the  District  Court  refusing  to  dissolve  an  injunction  (221 
Fed.  505),  defendants  appeal.     Reversed,  with  instructions. 

John  S.  Adams,  of  Asheville,  N.  C.  (James  H.  Merrimon,  of  Ashe- 
viUe,  N.  C,  on  the  brief),  for  appellants. 

Julius  C.  Martin,  of  Asheville,  N.  C.  (Martin,  Rollins  &  Wright, 
of  Asheville,  N.  C,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
the  District  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina  refusing  to  dissolve  an  injunction  which  had  been 
granted  to  stay  proceedings  in  a  state  court.  The  statement  of  facts 
by  the  learned  judge  who  heard  the  case  in  the  court  below  is  as  fol- 
lows: 

"There  is  no  controversy  about  the  facts.  On  the  28th  of  August,  1913,  Wil- 
son the  present  plaintiff,  caused  a  summons  to  issue  from  the  District  Court  of 
the  United  States  at  Greensboro,  returnable  to  December  term,  1913,  at  Greens- 
boro. This  sununons  called  upon  the  defendants,  Frank  Waldo  and  Leonard 
Waldo,  to  appear  at  the  said  term  and  answer  the  complaint  then  to  be  filed ; 
and  said  summons  was  served  on  the  3d  of  September,  1913;  on  the  30th  of 
August,  two  days  after  the  issuing  of  the  summons  from  the  United  States 
court  as  above  stated,  Frank  Waldo  and  Leonard  Waldo  procured  a  summons 
to  be  issued  from  the  superior  court  of  Graham  county,  returnable  to  an  en- 
suing term,  in  which  said  summons  W.  L.  Wilson,  the  plaintiff  here,  was  made 
defendant.  This  summons  was  served  on  Wilson  September  3,  1913.  It  is  ad- 
mitted that  the  subject-matter  of  both  suits  was  a  tract  of  land  in  the  coun- 
ty of  Graham,  and  it  is  also  admitted  that  Frank  Waldo  and  Leonard  Waldo 
are  nonresidents  of  the  state  of  North  Carolina,  and  W.  L.  Wilson,  a  resident 
of  said  state;  and  it  is  further  admitted  that  the  matter  in  controversy  ex- 
ceeds three  thousand  ($3,000.00)  dollars,  exclusive  of  interest  and  costs.  At 
the  December  term,  1913,  of  the  United  States  District  Court  at  Greensboro, 
upon  motion  of  the  attorneys  for  the  plaintiff,  Wilson,  the  case  was  trans- 
ferred to  Asheville  (Graham  county  being  in  that  division),  and  thereafter  on 
motion  of  plaintiff  the  cause  was  transferred  to  the  equity  side  of  the  docket, 
and  the  plaintiff  filed  a  bill  seeking  to  remove  a  cloud  from  the  title  of  the 
land  in  Graham  county,  which  it  was  alleged  existed  by  reason  of  certain  ti- 
tle or  interest  which  the  defendants  claimed.  The  plaintiffs  in  the  state  court 
suit  filed  their  complaint  in  ejectment,  and  the  defendant,  Wilson,  answered, 
setting  up  the  fact  that  a  suit,  involving  the  same  subject-matter  between 
the  same  parties,  had  been  instituted  and  was  pending  in  the  United  States 
District  Court,  before  the  institution  of  the  state  court  suit ;  a  motion  to  dis- 
miss, on  tliat  ground,  was  refused  by  the  state  court  The  plaintiffs  in  the 
suit  in  the  state  court  are  about  to  proceed  to  try  the  case  there,  and  now 
comes  the  motion  for  restraint  as  above  stated.    The  defendants  here  oppose 

^s»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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the  motion  for  Injunction  on  the  ground  that  the  Issnlng  of  a  summons  in  the 
federal  court  is  the  commencement  of  an  action  at  law,  and  that  the  com- 
mencement of  a  suit  in  equity  is  by  the  filing  of  a  bill,  and  thereupon  the  is- 
suing of  a  subpoena  in  equity,  returnable  at  rule  day  and  not  to  a  regular 
term ;  that,  therefore,  the  suit  pending  here  was  not  begun  until  the  bill  was 
filed.  The  question  presented,  therefore,  is  whether  or  not  the  summons, 
which  Wilson  caused  to  issue  on  the  28th  of  August,  1913,  which  was  followed 
by  a  bill  in  equity,  was  the  institution  of  a  suit,  which  gave  this  court  origi- 
nal Jurisdiction.  It  is  admitted  that  the  subject-matter  involved  and  the  par- 
ties to  both  actions  are  the  same." 

This  being  a  suit  where  the  jurisdiction  of  the  state  and  federal 
courts  is  concurrent,  the  decision  hinges  upon  the  question  as  to 
which  court  first  acquired  jurisdiction.  It  appears  that  the  complaint 
filed  by  the  plaintiff  in  the  court  below  is  in  the  nature  of  a  bill  in 
equity,  and  as  such  contains  a  prayer  for  equitable  relief,  notwith- 
standing it  was  instituted  on  the  law  side  of  the  docket.  The  court 
upon  a  demurrer  held  that  inasmuch  as  the  complaint  was  in  the  na- 
ture of  a  bill  in  equity  that  it  was  improperly  brought  on  the  law  side 
of  the  court,  and  thereupon  transferred  the  same  to  the  equity  side. 
This  raises  the  question  as  to  whether  the  court  under  the  law  as  it 
existed  at  that  time  had  the  power  to  make  such  transfer. 

[1]  After  an  exhaustive  examination  we  fail  to  find  any  statute 
which  authorizes  the  court  in  a  case  where,  as  in  this  instance,  a  suit 
for  equitable  relief  is  brought  on  the  law  side  of  the  court,  to  transfer 
the  same  to  the  equity  side.  Equity  rule  22  (198  Fed.  xxiv,  115  C. 
C.  A.  xxiv)  provides  that  where  a  suit  commenced  in  equity  should 
have  been  brought  as  an  action  on  the  law  side  of  the  court  that  : 

"It  shaU  be  therewith  transferred  to  the  law  side  of  the  docket  and  there 
proceeded  with,  with  only  such  alterations  in  the  pleadings  as  shall  be  es- 
sential." 

If  this  had  been  a  suit  improperly  instituted  on  the  equity  side  of 
the  court,  then  the  court  would  have  had  the  right  to  transfer  it  to 
the  law  side  of  the  docket;  but  this  rule  cannot  be  construed  so  as 
to  authorize  the  court  to  transfer  a  case  from  the  law  side  of  the 
court  to  the  equity  side. 

[2]  It  is  insisted  that  the  court  below  acted  in  pursuance  of  sec- 
tion 274a  of  the  new  Judicial  Code,  as  amended  by  Act  March  3, 
1915,  c.  90,  38  Stat.  956,  in  transferring  this  case  to  the  equity  side 
of  the  court.    The  section  in  question  is  in  the  following  language : 

**That  in  case  any  of  said  courts  shall  find  that  a  suit  at  law  should  have 
been  brought  in  equity  or  a  suit  in  equity  should  have  been  brought  at  law, 
the  court  shall  order  any  amendments  to  the  pleadings  which  may  be  neces- 
sary to  conform  them  to  the  proper  practice.  Any  party  to  the  suit  shall  have 
the  right,  at  any  stage  of  the  cause,  to  amend  his  pleadings  so  as  to  obviate 
the  objection  that  his  suit  was  not  brought  on  the  right  side  of  the  court.  The 
cause  shall  proceed  and  be  determined  upon  such  amended  pleadings.  All 
testimony  taken  before  such  amendment,  if  preserved,  shall  stand  as  testi- 
mony in  the  cause  .with  like  efiTect  as  if  the  pleadings  had  been  originally  in 
the  amended  form." 

This  section  relates  only  to  the  power  of  the  court  in  a  case  where 
a  suit  has  been  improperly  brought,  either  on  the  equity  or  the  law 
side  of  the  court,  and  provides  that  the  same  be  amended  so  as  to 
have  the  pleadings  conform  to  the  proper  practice. 
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[3]  Even  if  this  section  authorized  the  transference  of  a  cause 
from  the  law  to  the  equity  side  of  the  court  it  would  not  apply  to 
the  case  at  bar,  and  could  not  be  construed  as  relating  back  so  as  to 
defeat  the  jurisdiction  of  the  state  court  if  it  had  already  been  ac- 
quired, inasmuch  as  it  was  enacted  subsequent  to  the  date  of  the  in- 
stitution of  this  suit  and  its  transfer  to  the  equity  docket. 

However,  it  is  contended  that  even  though  the  court  was  without 
power  to  transfer  the  cause  to  the  equity  side  of  the  court,  that  inas- 
much as  the  complaint,  which  is  in  the  nature  of  a  bill  in  equity,  un- 
der the  order  of  the  court  having  been  filed  on  the  equity  side  of  the 
court,  it  should  be  treated  as  a  bill  properly  filed  in  equity,  and  that 
for  the  purpose  of  determining  which  court  first  acquired  jurisdiction 
it  should  relate  to  the  date  of  the  issuance  of  the  summons. 

[4]  The  method  by  which  a  suit  in  equity  may  be  instituted  is  very 
simple.    Section  99  of  Bates  on  Federal  Equity  Procedure,  volume  1,.  ^ 
which  refers  to  this  question,  is  as  follows : 

"A  suit  in  equity  in  the  Gircnit  Courts  of  the  United  States  is  commenced  by 
the  fiUng  of  an  original  bill  in  the  clerk's  office,  and  the  issuance  thereon  of  a 
snbpcena,  and  its  service  upon  the  defendant  and  return.  An  equity  rule  pro- 
vides that  the  process  of  sul^oena  shaU  constitute  the  proper  mesne  process- 
in  all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to  appear 
and  answer  the  exigency  of  the  bill' ;  and  another  equity  rule  provides  that 
*no  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit  in  equity 
until  the  bill  is  filed  in  the  office' ;  and  by  another  equity  rule  it  is  provided 
that  'upon  the  return  of  the  subpoena  as  served  and  executed  upon  any  defend- 
ant, the  derk  shall  enter  the  suit  upon  his  docket  as  pending  in  the  court, 
and  shall  state  the  time  of  the  entry.'  Under  these  rules  which  have  the  force^ 
of  law,  there  is  no  suit  'pending  in  the  court'  until  the  subpoena  has  been  ac- 
tually served  and  executed  upon  the  defendant  and  returned  to  the  clerk's 
office;  and  this  was  substantially  the  English  practice.  It  is  said  that  'this 
writ  [the  subpoenal  must  be  issued  and  served  upon  all  the  parties  defendant 
to  a  bill  (except  the  Attorney  General,  who  being  an  officer  of  the  crown,  al- 
ways supposed  to  be  present  in  court,  is,  as  we  have  seen,  merely  attended 
with  a  copy  of  the  bUl),  before  a  cause  can  be  properly  said  to  be  com- 
menced.' " 

The  Supreme  Court  of  the  United  States  in  the  case  of  Farmers'^ 
Loan,  etc.,  Co.  v.  Lake  St.  Rd.  Co.,  177  U.  S.  51,  20  Sup.  Ct.  564, 
44L.  Ed.  667,  said: 

"The  contention  that  the  Jurisdiction  of  the  state  court  first  attached  be- 
cause, although  the  suit  therein  was  not  commenced  till  after  the  commence- 
ment of  the  suit  in  the  federal  court,  the  summons  issued  by  the  state  court 
was  served  before  the  service  of  the  writ  of  subpoena  Issued  by  the  federal 
court,  is  not  well  founded.  A  suit  in  equity  is  conunenced  by  filing  a  bill  of 
complaint    Story's  Equity  Pleading  (4th  Ed.)  §  7.    •    •     •  " 

The  learned  judge  who  heard  the  case  in  the  court  below,  in  dis- 
cussing this  phase  of  the  question,  among  other  things,  said : 

"Under  the  North  Carolina  practice  act,  there  is  but  one  form  of  action, 
which  is  by  summons.  This  act  followed  upon  the  abolition  of  the  distinction 
between  courts  of  law  and  courts  of  equity;  and  when  parties  are  brought 
into  court  by  summons,  the  plaintifE  can  file  his  complaint  alleging  a  legal 
cause  of  action  or  an  equitable  cause  of  action,  or  can  combine  both  as  he 
may  elect.  The  fact  that  the  distinction  between  the  courts  of  law  and  of 
equity  has  been  aboUshed  in  North  Carolina,  and  a  practice  adopted  in  ac- 
cordance therewith,  and  the  further  fact  that  the  distinction  between  the 
two  Jurisdictions  is  still  preserved  in  the  federal  courts  confronts  us  frequent- 
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ly  with  some  difficulty.  It,  at  least,  occasionally  occurs  that  a  case  remoyed 
from  the  state  court  to  the  federal  court  involves  both  a  legal  and  an  equita- 
ble cause  of  action,  and  when  it  comes  into  the  federal  court,  of  course,  the 
case  must  be  divided ;  or  if  a  cause  is  commenced  in  the  state  court,  whidi 
Is  based  upon  an  equitable  cause  and  is  removed  to  the  federal  court  although 
such  cause  was  commenced  by  a  summons,  yet  when  It  reaches  the  federal 
court  It  is  docketed  upon  the  equity  side.  With  these  conditions  existing  it 
is  easily  to  be  seen  how  readily  the  profession  in  this  state  can  be  confused 
to  some  extent  in  conMnencing  actions  in  the  federal  court  Now,  the  Cnited 
States  statute  provides  that  the  federal  courts  shall  adopt  as  near  as  may 
be,  the  practice  in  use  in  the  states,  in  which  such  courts  are  held.  Whilst 
this  would  not,  perhaps,  supplant  the  equity  practice  which  prevails  in  the 
federal  court,  yet  I  think  it  is  reasonable  to  conclude  that,  although  a  case 
was  instituted  by  summons  instead  of  the  filing  of  a  bill  and  the  issuing  of  a 
subpoena,  when  the  parties  and  subject-matter  are  brought  within  the  juris- 
diction of  the  court,  it  is  then  within  the  power  of  the  court  to  retain  the 
cause  upon  the  law  or  transfer  it  to  the  equity  docket,  as  may  be  necessary 
in  order  to  fully  administer  the  rights  of  the  parties  with  reference  to  the 
subject-matter  of  the  action." 

[5]  The  law  which  provides  that  the  practice  in  the  federal  courts 
shall  conform  as  near  as  may  be  to  the  practice  in  the  state  courts  is  to 
be  found  in  section  914  of  the  Revised  Statutes  (Comp.  St  1913,  § 
1537),  and  is  in  the  following  language: 

"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  caus- 
es, other  than  equity  and  admiralty  causes,  in  the  Circuit  and  District  Courts, 
shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  rec- 
ord of  the  state  within  which  such  Circuit  or  District  Courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding." 

There  is  nothing  contained  in  this  statute  which  requires  the  United 
States  courts,  in  the  trial  of  equity  and  admiralty  causes,  to  conform 
to  the  practice,  pleadings,  forms  and  modes  of  procedure  existing  at 
the  time  in  like  causes  in  the  state  courts  within  which  the  District 
Court  is  held.  Simkins,  in  his  work  entitled  "A  Federal  Suit  at  Law/* 
page  11,  in  referring  to  this  section,  says: 

"It  will  be  noticed  that  section  914  excludes  from  its  operation  suits  in 
equity  or  admiralty.  The  blended  system  of  pleadings  in  many  of  the  states 
cannot  be  followed,  wherein  legal  and  equitable  causes  of  action  are  permitted 
to  be  set  up  in  the  suit.  The  distinction  between  law  and  equity  in  the  fed- 
eral courts  is  one  of  substance,  and  not  of  form,  and  this  must  be  kept  in 
mind  in  framing  the  pleadings  on  the  law  side.  McKemy  v.  Supreme  Lodge, 
A.  O.  U.  W.,  104  C.  C.  A.  117.  180  Fed.  961;  Lindsay  v.  First  Nat.  Bank,  156 
U.  S.  485,  15  Sup.  Ct.  472,  39  L.  Ed.  505;  Courtney  v.  Pradt,  87  a  C.  A.  463, 
160  Fed.  562.    ••    •  '* 

[8]  In  view  of  what  we  have  said  it  follows  that  a  mere  trans- 
ference of  the  cause  from  the  law  to  the  equity  side  of  the  court 
did  not  meet  the  requirements  essential  to  the  institution  of  a  suit  in 
equity  so  as  to  give  the  court  the  power  to  grant  an  injunction.  Un- 
der the  circumstances,  the  court  should  have  dismissed  the  suit  insti- 
tuted on  the  law  side  of  the  court  with  leave  to  institute  a  suit  on  the 
equity  side,  and  this  could  only  have  been  done  by  filing  a  bill  and  is- 
suing a  subpoena  as  required  by  the  equity  rules. 

In  addition  to  what  we  have  said,  it  also  appears  that,  after  the 
appellee  had  filed  his  complaint  in  the  court  below,  he  appeared  in 
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the  state  court,  where  appellants  had  instituted  suit  against  him,  and 
there  filed  a  demurrer  and  also  an  answer  on  the  merits,  setting  up 
all  that  his  complaint  filed  in  the  court  below  contained,  and  as  a  fur- 
ther defense  to  the  action  in  that  court  he  set  up  a  claim  of  title  by  ad- 
verse possession,  praying  that  he  be  adjudged  the  owner  of  the  prop- 
erty involved  in  this  controversy,  thereby  asking  for  affirmative  re- 
lief. It  is  insisted  by  coimsel  for  the  appellants  that  this  alone  gave 
the  state  court  jurisdiction.  In  view  of  what  we  have  said  already, 
we  do  not  deem  it  necessary  to  express  any  opinion  as  to  this  phase 
of  the  question. 

[7]  The  rule  as  to  when  the  federal  court  will  enjoin  proceedings 
already  instituted  in  a  state  court  is  clearly  and  concisely  stated  by  Cir- 
cuit Judge  Pardee  in  the  case  of  Oliver  v.  Parlin  &  O.  Co.,  105  Fed. 
272,  45  C.  C.  A.  200: 

"An  examination  of  the  cases  which  have  attempted  to  foUow  French  v. 
Hay  [22  Wall.  238,  22  L.  Ed.  854]  and  Dletzsch  v.  Hindekoper  [lOg  U.  S.  494, 
26  Ij.  Ed.  497]  will  show  that  in  every  well  considered  case,  when  an  injunction 
restraining  already  instituted  proceedings  in  a  state  court  lias  been  issued  by 
a  United  States  court,  it  was  either  based  on  a  decree  or  judgment  of  the' 
United  States  court  which  It  was  necessary  and  proper  to  enforce,  or,  if  is- 
sued prior  to  judgment  or  decree,  it  was  directed  against  a  party  who,  after 
jurisdiction  over  him  and  the  cause  was  fully  vested,  had  resorted  to  pro- 
ceedings in  the  state  court  necessarUy  conflicting  with,  if  not  ousting,  the 
jurisdictioQ  of  the  United  States  court" 

We  are  of  opinion  that  the  state  court  first  acquired  jurisdiction  of 
this  controversy,  and  therefore  the  court  below  was  without  power  to 
enjoin  the  parties  from  proceeding  in  the  state  court. 

For  the  reasons  stated,  it  follows  that  the  court  below  erred  in 
transferring  the  case  to  the  equity  side  of  the  court,  instead  of  dis- 
missing the  same;  further,  that  the  restraining  order  was  improvi- 
dently  granted  by  the  court  below.  Therefore  the  decree  of  the  lower 
court  is  reversed,  with  instructions  to  dissolve  the  restraining  order. 

Reversed. 


(231  red.  659) 

GILCHRIST  CO.  v.  ERIE  SPECIALTY  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.     January  28,  1916.     Rehearing 
Denied  April  14,  1916.) 

No.  1979. 

Judgment  ^=5>675(1) — ^Pebsonb  Concluded— Persons  Pabtictpatino  in  Pros- 
ecution OB  Defense. 

Where  both  parties  to  an  infringement  suit,  involving  the  question  of 
priority  of  invention  between  two  patentees,  although  not  parties  of  rec- 
ord, openly  participated  in  a  prior  suit  involving  the  same  issue  and  con- 
tributed to  the  expense  thereof,  the  decree  In  such  suit  is  conclusive  on 
both,  and  the  question  as  between  them  is  res  judicata. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |§  1190,  1194; 
Dec.  Dig.  «=»675(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EMstrict  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

C=»For  other  cases  tee  same  topic  &  KBT-NUMBER  In  aU  Key-Numbered  Dlgesu  ft  Indexes 
145C.C.A.— 35 
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Suit  in  equity  by  the  Gilchrist  Company  against  the  Erie  Specialty 
CcMnpany.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 
See,  also,  215  Fed.  741. 

The  following  is  the  opinion  of  Orr,  District  Judge: 

This  case  is  before  the  conrt  for  disposition  after  trlaL  The  plaintiff  is 
the  owner  of  the  United  States  patent  No.  833,620,  issued  October  16,  1906, 
to  R.  Nielsen  for  an  lee  eream  spoon.  Plaintiff  charges  the  defendant  with 
infringement  at  the  city  of  Erie,  in  this  district,  and  at  other  places.  The 
defendant  does  not  deny  infringement,  If  the  patent  be  found  valid.  It  denies^ 
however,  the  validity  of  the  patent,  and  offers  United  States  patent  to  B<rf- 
land,  No.  714,440,  dated  November  25,  1902,  for  an  ice  cream  disher,  and 
United  States  patent  to  Albert  P.  Olmstead,  No.  819,373,  dated  May  1,  1906, 
for  an  ice  cream  dipper,  as  disclosures  In  the  prior  art  of  everything  contain- 
ed in  the  patent  in  suit 

•All  of  said  patents  embrace  devices  for  the  removal  of  ice  cream  from  ice- 
cream freezers  in  sudi  quantity  at  each  removal  as  would  make  a  small  por- 
tion for  an  individual  consumer.  To  prevent  the  ice  cream  from  sticking  in 
the  spocm,  or  disher,  or  bowl,  fingers  are  caused  to  revolve  within  the  bowl 
closely  to  the  interior  surface  thereof.  The  several  dishers  of  the  respective 
patents  differ  in  the  construction  of  the  parts  by  which  the  fingers  in  the 
bowl  are  made  to  move. 

Quite  early  in  the  history  of  this  case,  the  defendant  made  a  motion  to  limit 
the  testimony  to  be  taken  by  excluding  therefrom  evidence  relating  to  priority 
of  invention  as  between  Olmstead  and  Nielsen,  for  the  reason  that  such  dis- 
pute had  been  adjudicated  in  previous  litigation  wherein  the  parties  to  the 
present  suit  were  parties  or  privies.  Tlie  court  thereupon  made  an  order  lix>- 
posing  a  limitation  upon  the  evidence  to  be  produced  in  the  present  case.  215 
Fed.  741.  The  case  in  which  the  question  of  priority  betwe^i  Nielsen  and 
Olmstead  had  been  adjudicated  is  the  case  of  Walker  et  aL  v.  Giles  et  aL, 
207  Fed.  825,  in  which  Judge  Ray  determined  that  the  Olmstead  patent,  No. 
819,373,  was  entitled  to  priority  over  the  Nielsen  patent.  No.  833,620.  The  de- 
cision of  Judge  Ray  has  since  been  aflirmed  by  the  Court  of  Appeals  of  tlie 
Second  Circuit  218  Fed.  637.i  With  the  decision  In  that  case  this  court  is 
heartily  In  accord.  It  is  not  necessary  to  even  specify  tlie  variations  be- 
tween claim  1  of  the  Olmstead  patent,  whldi  was  the  subject  of  that  adjudica- 
tion, and  claims  4,  5,  7,  and  8  of  the  patent  in  suit,  which  are  the  daims  re- 
lied upon  by  the  plaintiff.  The  variations  are  unimportant,  and  do  not  cause 
any  difference  In  the  operations  of  the  subject-matter  of  the  patents.  Indeed, 
the  construction  of  the  Nielsen  patent  might  very  readily  have  been  adopted 
by  any  mechanic  anywhere  who  had  the  Olmstead  dipper  before  him.  Indeed, 
the  Bolland  patent,  to  which  reference  has  been  made  above,  is  suggestive  of 
everything  disclosed  In  the  Olmstead  and  Nielsen  pataits,  except  the  re- 
movability of  the  fingers  located  within  the  bowl  and  the  gear  wheel  to  which 
they  are  attached. 

The  court  is  satisfied  that  the  Nielsen  patent,  Na  833,620,  Is  Invalid,  in  view 
of  the  Olmstead  patent,  No.  819,373.  The  bill  should  be  dismissed  at  the  costs 
of  the  plaintiff.    Let  a  decree  be  drawn. 

Fred  Gerlach,  of  Chicago,  111.,  for  appellant 

J.  C.  Sturgeon  and  H.  M.  Sturgeon,  both  of  Erie,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Gilchrist 
Company,  owner  of  patent  No.  833,620,  granted  October  16,  1906, 
to  Nielsen,  filed  a  bill  against  the  Erie  Specialty  Company  charging 
its  infringement.  On  final  hearing  that  court  held  the  patent  im^d 
and  dismissed  the  bill    Thereupon  this  appeal  was  taken. 
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The  patent  concerns  a  small  cone-shaped  dipper  or  spoon  used  for 
ladling  a  fixed  quantity  of  ice  cream  from  a  freezer,  and  means  for 
scraping  the  cream  from  such  dipper.  The  question  here  involved  is 
whether  Nielsen  or  one  Olmstead  first  invented  the  device.  This  dip- 
per is  the  subject  of  four  different  opinions — ^Judge  Ray's,  Walker  v. 
Giles  (D.  C.)  207  Fed.  825,  holding  Olmstead  was  prior  to  Nielsen 
in  conceiving  it;  Judge  Lacombe's,  Walker  v.  Giles,  218  Fed.  637, 
134  C.  C.  A.  395,  affirming  such  decree ;  Judge  Orr's,  in  the  present 
case  (D.  C.)  215  Fed.  741,  limiting  proofs  therein  on  the  ground  that 
the  parties  to  this  suit  were  parties  or  privies  in  the  case  before  Judge 
Ray  in  the  Northern  district  of  New  York,  and  that  as  to  them  the 
question  of  Olmstead's  priority  over  Nielsen  was  res  adjudicata ;  and, 
finally,  the  opinion  of  Judge  Orr  on  final  hearing,  set  forth  above, 
wherein  he  held  the  present  bill  should  be  dismissed.  The  various 
phases  of  this  controversy  are  so  fully  set  forth  in  the  foregoing  opin- 
ions, we  refrain  from  restating  them. 

The  briefs  and  proofs  in  this  case  and  the  opinions  in  the  Second  cir- 
cuit have  had  our  careful  attention.  In  the  case  in  the  Northern  dis- 
trict of  New  York,  207  Fed.  825,  Walker  and  others,  the  owners  of 
patent  No.  819,373,  granted  to  Olmstead,  for  an  ice  cream  dipper, 
charged  Catharine  Nielsen  and  Henry  S.  Giles  with  infringing  the 
fijTSt  claim  thereof.    The  bill  alleged : 

•*Tliat  said  Albert  P.  Olmstead  was  the  original  and  first  inventor  or  dis- 
coverer of  any  material  and  substantial  part  of  tbe  ice  cream  spoon  disclosed 
by  letters  patent  No.  819,373." 

The  defendants,  Nielsen  and  Giles,  being  the  grantees  to  whom  tlie 
Nielsen  patent  (in  suit  in  the  present  case)  was  issued,  justified  their 
alleged  infringement  under  said  patent  and  by  stipulation  in  the  trials 
thereof  it  was  agreed: 

**Tbat  the  Gilchrist  Company,  a  corporation  of  Newark,  N.  J.,  is  the  owner 
of  United  SfStes  letters  patent  No.  833,620,  granted  to  Rasmus  Nielsen,  tor 
ice  cream  spoon,  dated  October  16,  1906,  and  that  the  defendants  herein  are 
Ucensed  to  manufacture  and  seU  under  said  patent,  and  that  said  the  Gilchrist 
Company  is  participating  in  the  defense  in  tliis  action  and  sharing  in  the 
expense  of  such  defense." 

It  will  thus  be  seen  that  both  Nielsen's  and  Olmstead's  patents  had 
issued,  were  owned  by  the  parties  to  the  case,  and  the  relative  priority 
of  the  two  inventors  was  put  in  issue  in  the  cause.  The  specifications 
of  the  two  patents  show  that  for  all  functional  purposes  the  two  de- 
vices are  substantially  the  same.  Such  diflferences  as  exist  are  in  mere 
minor,  mechanical  details.  Taking  as  the  generic  device  the  patent 
of  Nielsen — ^which  in  date  was  earlier  than  01mstead*s — ^we  see  that 
Olmstead  followed  its  main  features,  save  that,  where  Nielsen  placed 
on  his  handle  and  beneath  the  teeth  which  intermeshed  with  the  teeth 
of  the  revolving  stem  the  flange  which  kept  the  stem  from  dropping 
out  of  the  cup,  Olmstead  placed  on  his  stem  and  over  the  teeth  which 
intermeshed  with  the  teeth  of  his  handle  the  flange  which  kept  the 
stem  from  dropping  out  of  the  cup.  The  difference  was  a  mere  shift- 
ing of  parts,  witfi  a  retention  of  functional  identity.  The  other  differ- 
ence was  a  change  in  location  of  the  stop  screw.    Nielsen's  device  had. 
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a  threaded  stop  which,  when  screwed  to  its  thread  limit,  kept  the  handle 
and  stem  in  operative  relation.  When  Nielsen  desired  to  clean  his 
device,  the  stop  was  unscrewed.  This  let  the  handle  swing  back  and 
the  teeth  at  its  end  pass  out  of  engagement  with  the  stem  teeth.  This 
permitted  the  device  to  come  apart.  Olmstead's  device  also  used  a 
threaded  stop,  which,  when  screwed  to  its  thread  limit,  also  kept  his 
handle  and  stem  in  engagement.  It  had,  however,  the  further  function 
of  serving  as  a  handle  pivot.  When  Olmstead  desired  to  clean  his  de- 
vice, this  screw  was  loosened  imtil  its  reduced,  unthreaded  end,  by 
means  of  a  slot  in  the  handle,  permitted  the  latter  to  slide  back,  so 
that  the  teeth  at  the  end  of  the  handle  passed  out  of  engagement  with 
the  stem  teeth  and  thus  permitted  the  several  parts  of  the  assembled 
device  to  come  apart. 

While  these  minor  mechanical  differences  existed,  it  will  be  appar- 
ent that  the  two  devices  were  substantially  the  same,  and  if  priority 
of  invention  was  adjudged  to  one  inventor's  device,  such  priority  put 
an  end  to  all  claim  on  the  part  of  the  other.  If  Nielsen's  was  the 
original  device,  then  Olmstead's  was  but  a  mere  transposition  and 
mechanical  rearrangement  of  parts,  made  possible  by  the  shape  of 
Olmstead's  handle,  which,  as  we  have  said,  itself  served  as  a  stop. 
In  Judge  Ray's  case,  the  suit  was  brought  on  the  Olmstead  patent,  and 
defended  on  the  alleged  priority  of  the  Nielsen  patent.  In  the  present 
case,  the  suit  is  on  the  Nielsen  patent,  and  is  defended  on  the  alleged 
adjudged  priority  of  the  Olmstead  patent.  The  subject-matter  and 
the  issue  in  the  two  cases  are  the  same. 

The  issue  of  priority  in  the  New  York  case  having  been  adjudged  in 
favor  of  Olmstead,  it  remains  to  consider  whether  that  decision  is 
binding  on  the  parties  to  the  present  suit.  The  present  plaintiflF  is  the 
Gilchrist  Company,  a  corporation  of  the  State  of  New  Jersey.  The 
present  bill  avers  that  company  became  the  owner  of  the  Nielsen  pat- 
ent, and  of  all  rights  of  action  thereunder,  on  February  21,  1910.  The 
record  in  the  New  York  case  shows  that  case  was  begun  in  May,  1910, 
and  that  on  April  20,  1911,  the  Gilchrist  Company,  having  meanwhile 
become  the  owner  of  the  patent  and  "of  all  rights  of  action  thereunder 
accrued,"  entered  into  a  stipulation  whereby  it  agreed  that  it — 

"may  be  regarded  as  proved  in  this  case :  Tbat  the  Gilchrist  Company,  a  cor- 
poration of  Newark,  N.  J.,  is  the  owner  of  United  States  letters  patent  No. 
833,620,  granted  to  Rasmus  Nielsen,  for  ice  cream  ^)oon,  dated  October  16. 
1906,  and  that  the  defendants  herein  are  licensed  to  manufacture  and  s^ 
under  said  patent,  and  that  said  the  GUchrist  Ck>mpany  is  participating  In 
the  defense  of  this  action  and  sharing  in  the  expense  of  such  defense.*' 

It  is  clear,  therefore,  that  with  its  purchase  of  the  patent  and  of  the 
rights  of  action  thereunder  the  Gilchrist  Company  was  the  real  de- 
fendant when  the  decree  was  entered.  The  defendant  in  the  present 
suit  is  the  Erie  Specialty  Company,  and  that  company  duly  joined  in 
the  foregoing  stipulation  in  the  New  York  case,  agreeing: 

'That  the  Erie  Specialty  Ck>mpany,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Pennyslvania,  of  Brie,  Pa., 
and  Edwin  Walker,  of  Erie,  Pa.,  are  participating  in  and  paying  the  expenses 
of  conducting  this  suit" 
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The  subject-matter  of  the  Pennsylvania  suit  having  been  contested 
in  the  New  York  suit,  both  parties  to  the  present  suit  having  con- 
tributed to  carrying  on  the  prior  suit  and  having  openly  participated 
therein,  the  final  decree  in  that  case  became,  as  between  the  said  par- 
ties, res  adjudicata.  It  is  to  the  interest  of  the  republic  that  litiga- 
tion should  end,  and  the  court  below  was  right  in  holding  that  the 
parties  to  the  New  York  suit  could  not  relitigate  the  question  of  pat- 
ent priority  in  the  Pennsylvania  case.  "The  doctrine  is  well  settled," 
said  Judge  Lurton  in  Penfield  v.  Potts,  126  Fed.  475,  61  C.  C.  A. 
371,  "that  one  who  for  his  own  interest  joins  in  the  defense  of  a 
suit  to  which  he  is  not  a  party  of  record  is  as  much  concluded  by 
the  judgment  as  if  he  had  been  a  party  thereto,  provided  his  conduct 
in  that  respect  was  open  and  avowed,  or  otherwise  well  known  to 
the  opposite  party." 

The  judgment  below  is  affirmed. 


(231  F^.  663) 

PENNSYLVANIA  R.  CO.  v.  GROVES. 

(Circalt  Court  of  Ai;^)eal8,  Second  Circuit.    March  14,  1916.) 

No.  156. 

1.  Masteb  and  Sbbvant  ^=>265(14) — Injuries  to  Sebvant — ^Bubden  of  Pboof 

— CONTBIBUTOBT  NEOLIOENCE. 

In  an  action  for  personal  injuries  to  a  servant,  brought  in  the  federal 
court,  contributory  negligence  is  a  defense,  which  the  master  must  prove 
by  a  fair  preponderance  of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §|  893, 
908 ;   Dec.  Dig.  <S=>265(14).] 

2.  Masteb   and    Sebvant    ^=>280(29) — ^Injuby   to    Sebvant — Contbibutoby 

Negligence — Question  fob  Juby. 

It  is  not  contributory  negligence  as  matter  of  law  for  a  railroad  yard 
conductor,  who  was  thoroughly  familiar  with  the  yard,  to  stop  for  a  min- 
ute and  a  half  on  a  track  conversing  with  the  yardmaster,  who  was  his 
superior  officer,  and  whose  duty  it  was  to  regulate  the  movement  of 
trains  in  the  yard,  with  his  back  to  an  engine  which  he  had  a  right  to 
suppose  would  take  another  track,  especially  where  the  signal  was  set 
against  such  engine,  so  as  to  require  the  engineer  to  proceed  with  cau- 
tion, having  his  engine  under  such  control  that  he  could  stop  it  immedi- 
ately if  danger  threatened. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1121 ; 
Dec.  Dig.  <g=>289(29).] 

Rogei-s.  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

Action  for  personal  injuries  by  Charles  N.  Groves  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for  the  plaintiff  upon  a  ver- 
dict in  his  favor  for  $6,000,  and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  for  $6,045.16  entered  upon 
the  verdict  of  a  jury  in  favor  of  the  plaintiff  for  $6,000  for  injuries 
sustained  by  him  on  April  19,  1914.    The  action  was  tried  by  Judge 

Css>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgeeU  ft  Indexes 
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Edwin  S.  Thomas  sitting  for  the  Western  district  of  New  York  at 
Buffalo.    Judgment  was  entered  April  23,  1915. 

Frank  Rumsey,  of  Buffalo  (H.  J.  Adams,  of  Buffalo,  of  counsel), 
for  plaintiff  in  error. 

Sullivan,  Bagley  &  Wechter,  of  Buffalo  (Joseph  A.  Wechter,  of 
Buffalo,  of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  parties  will  be  alluded  to  hereafter  as 
they  appeared  in  the  court  below,  as  plaintiff  and  defendant  The 
accident  occurred  on  one  of  the  tracks  of  the  New  York  Central  Rail- 
road Company  about  1,000  feet  east  of  the  passenger  station  of  that 
company  in  the  city  of  Buffalo.  In  addition  to  the  four  main  tracks 
there  is  a  cross-over  track  upon  which  the  defendant's  train,  whose 
locomotive  struck  the  plaintiff,  was  running  just  previous  to  the  acci- 
dent. The  defendant's  engine  and  cars  were  permitted  to  use  these 
tracks  pursuant  to  an  agreement  between  the  two  companies.  The 
plaintiff  was  the  yard  conductor  employed  by  the  New  York  Central 
and  had  been  employed  in  the  immediate  vicinity  of  the  accident  for 
more  than  20  years.  He  was  thoroughly  familiar  with  the  yard  in 
question  and  the  time  when  regular  trains  were  expected  to  arrive 
and  depart  He  knew  also  when  milk  trains  and  local  trains  were  ex- 
pected to  cross  or  occupy  these  tracks.  In  short,  the  plaintiff  was 
thoroughly  familiar  with  the  entire  situation. 

The  Pennsylvania  engine  which  struck  the  plaintiff  had  been  in  the 
station  with  a  passenger  train.  The  train  was  then  run  up  on  track 
3  to  a  point  a  little  to  the  east  of  Louisiana  street,  where  it  came  to  a 
stop  with  the  engine  headed  west.  Just  previous  to  this  time  the  plain- 
tiff had  been  attending  to  his  duties  as  yard  conductor  and  was  pro- 
ceeding easterly  when  he  met  the  New  York  Central's  assistant  yard- 
master  and  the  two  men  engaged  in  conversation  near  the  tower  52. 
At  this  time  the  Pennsylvania  train  and  a  Susquehanna  train  were 
both  expecting  to  proceed  to  the  milk  platform  on  the  south  side  of 
the  tracks.  The  yardmaster  had  control  of  the  trains  and  decided 
which  should  cross  over  first,  the  movement  being  controlled  by  the 
man  in  the  tower. 

After  meeting  at  the  tower,  the  plaintiff  and  the  yardmaster  stepped 
over  onto  the  main  track  No.  1.  The  two  stood  there  engaged  in  con- 
versation for  about  a  minute  and  a  half  when  the  plaintiff  was  struck 
by  the  defendant's  engine  which  had  taken  the  cross-over  and  had 
turned  in  on  main  track  No.  1. 

[1,  2]  The  principal  defense  urged  in  this  court  is  the  allied  con- 
tributory negligence  of  the  plaintiff.  This  is  a  defense  in  the  federal 
courts  and  must  be  proved  as  are  other  defenses  by  a  fair  preponder- 
ance of  testimony.  P.  &  R.  Coal  &  Iron  Co.  v.  Keslusky,  209  Fed. 
197,  127  C.  C.  A.  555.  We  think  that  it  cannot  be  said  that  standing 
for  a  minute  and  a  half  on  track  No.  1  was  negligence  as  matter  of 
law.  When  Moore  and  the  plaintiff  stepped  on  that  track  there  was 
nothing  to  indicate  that  it  was  or  was  likely  to  be  a  dangerous  place. 
The  plaintiff  had  a  right  to  suppose  that  the  Pennsylvania  engine  would 
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take  the  "Ohio  street  lead,"  which  was  the  natural  and  customary 
thing  to  do. 

Then,  too,  the  "pot  signal"  was  set  against  any  movement  to  the 
west  and  the  plaintiff  had  a  right  to  rely  upon  the  obligation  of  any 
one  approaching  the  place  where  he  stood  to  proceed  with  caution, 
having  his  engine  so  under  control  that  he  could  stop  it  immediately 
if  danger  threatened.  There  is  also  a  strong  presumption  to  be  drawn 
from  the  conduct  of  the  plaintiff  and  Moore.  Probably  no  two  men 
in  existence  were  more  thoroughly  acquainted  with  the  situation  and 
better  qualified  to  speak  than  they.  For  years  their  daily  vocation 
had  been  the  management  and  direction  of  trains  at  this  point.  And 
yet  they  stepped  upon  track  No.  1  in  perfect  confidence  that  no  danger 
could  befall  them  by  so  doing.  Would  Moore,  who  was  the  superior 
officer  of  the  two,  have  chosen  this  particular  point  for  consultation 
with  the  plaintiff  unless  he  was  assured  that  no  danger  could  threaten? 
In  risking  his  own  life  at  this  point  he  practically  said  to  the  plaintiff, 
"No  danger  can  threaten  us  here." 

We  are  therefore  led  to  the  conclusion  that  the  question  of  con- 
tributory negligence  was  one  for  the  jury  and  that  their  verdict  that 
the  plaintiff  was  not  negligent  cannot  be  set  aside  as  unsupported  by 
the  evidence. 

The  judgment  is  affirmed  with  costs. 

WARD,  Circuit  Judge  (concurring).  I  think  that,  even  if  the  plain- 
tiff be  held  guilty  of  negligence,  his  negligence  will  not  prevent  him 
from  recovering,  because  the  crew  of  the  engine,  which  was  moving 
slowly  in  a  railroad  yard,  could  have  prevented  the  accident  by  the 
exercise  of  ordinary  care  in  stoj^ing  or  blowing  the  whistle  or  ringing 
the  bell.  Inland  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup.  Ct. 
653,  35  L.  Ed.  270. 

ROGERS,  Circuit  Judge  (dissenting).  I  am  unable  to  concur.  The 
plaintiff  below  was  in  my  opinion  clearly  guilty  of  contributory  negli- 
gence. He  was  injured  in  the  yards  of  the  New  York  Central  Rail- 
road at  Buffalo  where  he  had  been  employed  21  years.  This  yar4 
was  a  very  busy  place.  The  towerman  who  had  control  of  the  move- 
ments of  the  trains  in  the  yard  estimated  the  number  of  trains  moving 
over  the  cross-over  in  that  yard  as  1,600  in  the  course  of  eight  hours. 
The  plaintiff  was  asked:  "You  have  got  to  be  on  the  alert  every 
moment  of  the  time  for  any  engine  ?"  To  which  he  answered :  "All 
the  time,  and  be  on  the  alert  for  other  people  besides — there  is  a  lot 
there  for  you  to  look  after.  It  is  a  very  dangerous  place  there  if  a 
man  is  working  there."  He  was  asked:  "Engines  are  coming  and 
going  hither  and  yonder  so  that  it  seems  like  perfect  pandemonium 
unless  you  are  used  to  it,  that  is  true?"  And  he  answered,  "Yes." 
Asked:  "And  the  only  safe  way  for  a  man  to  get  along  there  is  to 
watch  out  continuously  if  he  is  on  a  track?"  He  answered:  "When 
you  are  working,  watch  out,  and  watch  out  for  other  people,  too." 

Notwithstanding  all  this  the  plaintiff,  experienced  man  that  he  was, 
deliberately  stood  on  the  main  track  for  a  minute  and  a  half  at  least 
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talking  with  an  assistant  yardmaster  and  knowing  that  a  train  which 
stood  waiting  to  go  west  might  come  over  the  very  track  on  which  he 
stood  if  the  towerman  should  so  determine  it,  and  yet  he  stood  there 
with  his  back  to  the  east  and  was  struck.  In  my  opinion  he  was  as 
matter  of  law  negligent  and  his  negligence  contributed  to  his  injury. 
Both  the  engineman  and  fireman  testified  that  their  view  of  the 
track  in  front  of  the  engine  was  cut  off  for  some  distance  by  the  boiler 
of  the  engine.  The  engineman  said  his  vision  was  cut  off  for  about 
65  or  70  feet  by  the  boiler.  The  engineman  and  fireman  each  testified 
that  the  bell  was  ringing  all  the  time.  The  speed  of  the  train  was  only 
6  or  8  miles  per  hour.  If  those  in  the  engine  had  seen  the  plaintiff 
on  the  track  65  or  70  feet  away  and  then  lost  view  of  him  because  of 
the  obstruction  of  their  vision,  it  does  not  follow  that  they  had  no  right 
to  assume  that  the  plaintiff  would  get  off  the  track  and  not  remain 
standing  directly  in  front  of  the  approaching  engine. 

The  fireman  testified  that  just  as  they  were  turning  from  trade  3 
into  the  cross-over  he  saw  two  men  200  feet  or  better  ahead  of  the 
engine,  and  that  when  he  last  saw  them  they  were  100  feet  or  more 
ahead  of  the  engine,  and  that  they  passed  from  his  view  in  front  of 
the  engine  so  that  the  boiler  cut  off  his  view;  they  were  moving  at 
right  angles  to  the  engine,  or,  in  other  words,  were  moving  across 
the  track  in  front  of  it;  that  at  the  time  he  last  saw  them  they  had 
commenced  to  turn  into  track  1,  and  that  he  did  not  see  them  again. 
The  engineman  testified  that  as  he  proceeded  down  the  cross-over  he 
was  looking  straight  ahead  of  the  engine  along  the  track,  and  of  course 
he  did  not  know  whether  the  engine  was  to  proceed  straight  ahead  into 
the  Ohio  street  branch  or  turn  in  on  track  1  until  he  struck  the  switch 
points  and  the  engine  commenced  to  turn;  that  he  did  not  see  the 
plaintiff  any  time  until  after  the  accident.  The  engineman  was  oper- 
ating his  engine  in  a  very  busy  place,  and  was  obliged  to  look  for  sig- 
nals regulating  the  movement  of  his  train. 

The  contributory  negligence  of  the  plaintiff  prevents  a  recovery  un- 
less his  injury  resulted  from  the  willful,  wanton,  or  reckless  conduct 
of  the  defendant.  To  constitute  a  willful  injury  the  act  must  have 
been  intentional,  or  the  act  or  omission  which  produced  it  must  have 
been  committed  under  such  circumstances  as  evinced  reckless  dis- 
regard of  the  safety  of  others,  as  by  failure  after  discovering  the  dan- 
ger to  exercise  ordinary  care  to  prevent  impending  injury.    29  Cyc.  509. 

The  distinction  is  this:  That  if  one  who  is  in  the  exercise  of  or- 
dinary  care  is  injured  by  one  who  is  not  in  the  exercise  of  ordinary 
care  the  latter  is  liable ;  but  if  one  who  is  not  in  the  exercise  of  or- 
dinary care  is  injured  by  one  who  acts  willfully  or  wantonly  the  lat- 
ter is  liable,  notwithstanding  the  contributory  negligence  of  the  in- 
jured party.  In  one  case  a  mere  lack  of  ordinary  care  makes  the 
wrongdoer  liable.  In  the  other  case  no  liability  exists  unless  the  cwi- 
duct  complained  of  was  committed  in  wanton  and  reckless  disregard 
of  consequences.  It  is  such  conduct,  if  it  results  in  the  death  of  the 
injured  person,  as  would  make  the  wrongdoer  guilty  of  manslaughter. 
See  Banks  v.  Braman,  188  Mass.  367,  369,  74  N.  E.  594.  It  was  this,  I 
think,  that  the  Supreme  Court  had  in  mind  in  Inland  &  Seaboard  Coast- 
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ing  Co.  V.  Tolson,  139  U.  S.  551, 11  Sup.  Ct.  653,  35  L.  Ed.  270  (1891), 
when  it  held  that  the  contributory  negligence  of  a  plaintiff  would  not 
prevent  him  from  recovery,  if  the  defendant  might  by  the  exercise  of 
reasonable  care  and  prudence  have  avoided  the  consequences  of  the 
plaintiff's  negligence. 

The  difference  between  the  two  kinds  of  liability,  ordinary  negli- 
gence, creating  liability  in  the  absence  of  contributory  negligence,  and 
willful,  wanton,  and  reckless  conduct,  creating  liability  notwithstand- 
ing the  plaintiff's  contributory  negligence,  was  not  called  to  the  at- 
tention of  the  jury  in  the  charge  as  originally  g^ven.  Indeed,  the  court 
charged  the  jury,  "If  the  plaintiff  was  negligent,  and  you  find  from  the 
evidence  that  tiiis  negligence  contributed  to  the  accident,  he  cannot 
recover,  no  matter  how  negligent  the  defendant  was."  The  court  aft- 
erwards on  the  request  of  counsel,  however,  charged  that  plaintiff's 
contributory  negligence  would  not  exonerate  the  defendant,  if  it  were 
shown  that  defendant  could  by  the  exercise  of  reasonable  care  and 
prudence  have  avoided  the  consequences  of  its  conduct. 

If  the  court  had  instructed  the  jury  that  the  plaintiff  was  as  a  mat- 
ter of  law  guilty  of  contributory  negligence,  and  that  the  question  for 
it  was  to  determine  whether  the  defendant's  conduct  was  willful,  wan- 
ton, or  reckless,  and  if  they  so  found  that  they  should  bring  in  a  ver- 
dict for  the  plaintiff  and  determine  the  amount  of  the  damages,  no 
error  of  law  would  have  been  committed.  But,  having  submitted  to 
the  jury  the  question  of  contributory  negligence,  this  court  cannot  know 
that  the  jury  reached  its  verdict  because  it  found  that  the  plaintiff  was 
not  guilty  of  contributory  negligence,  and  therefore  the  defendant  was 
liable  because  of  its  failure  to  exercise  ordinary  care,  or  whether,  it 
found  that  the  plaintiff  was  guilty  of  contributory  negligence,  but  that 
defendant  was  guilty  of  willful,  wanton,  and  reckless  conduct. 

I  therefore  am  of  the  opinion  that  the  judgment  should  be  reversed. 


(231  Fed.  667) 

FREDERICK  v.  CITIZET^S'  NAT.  BANK. 

In  re  STEVENSON  et  al. 

(Clrcait  Court  of  Appeals,  Third  Circuit    April  4,  1916.) 

No.  2067. 

!•  Bawkkuptct  ^=»309 — ^PAETWEBSHn? — ^Pbovable  Claims. 

Notes  for  borrowed  money  may  be  proved  against  the  estate  of  a  part- 
nership in  bankruptcy,  although  signed  by  individual  members  of  the 
firm,  where  the  money  was  in  fact  borrowed  and  used  for  the  benefit  of 
the  firm,  and  it  was  the  understanding  of  both  borrower  and  lender  that 
the  notes  were  firm  obligations. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ff  555-564; 
Dec.  Dig.  <S=»309.] 
2.  Bankbuptoy  ^=>330— Proof  of  Claims — Splitting  Indebtedness. 

Where  a  creditor  holds  more  than  one  note  against  a  bankrupt,  they 
should  be  proved  as  a  single  claim,  and  If  proved  separately  the  claims 
will  be  treated  as  one. 

[E>d.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  517,  519, 
521;   Dec.  Dig.  <g=>330.] 

^=»For  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Dlgesu  &  Indexes 
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3.  Bankbuptot  ^s»467-— Appellatv  PBOcsDumB — GxifEBAL  Obdbb  Allowing 
Claims. 

Although  a  court  of  bankruptcy  allowed  a  number  of  claims  by  a  sin- 
gle general  order,  for  the  purposes  of  an  appeal  such  order  must  be  treat- 
ed as  severaL 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  i  029;  Dec 
Dig.  «ft=>467.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

In  the  matter  of  William  Stevenson  and  John  J.  Stevenson  individ- 
ually, and  the  firm  of  Stevenson,  Titus  &  Co.,  bankrupts.  From  an 
order  allowing  claims,  Elliott  Frederick,  trustee  in  bankniptcy,  ai^)eals. 
On  motion  to  dismiss.    Motion  overruled,  and  order  affirmed. 

The  following  is  the  opinion  of  Orr,  District  Judge : 

This  matter  comes  before  the  court  upon  a  petition  to  review  an  order  of 
the  referee  sustaining  objections  to  eleven  claims  filed  as^dnst  the  part- 
nership, and  disallowing  participation  of  said  claims  in  the  dstributimi  of 
the  partnershp  assets  of  the  bankrupts. 

The  claims  are  all  based  upon  obligations  commonly  called  judgment  notes. 
Each  is  an  absolute  promise  to  pay  a  sum  therein  named,  within  a  p^-iod 
therein  limited,  to  the  order  of  the  payee.  E^ach  contains  in  addition  thereto  a 
warrant  of  attorney  authorizing  tlie  confession  of  Judgment,  and  each  is  under 
the  seal  or  seals  of  the  maker  or  makers.  AU  of  the  notes,  except  the  note 
held  by  H.  F.  Hoffarth,  hereinafter  mentioned,  are  signed  by  all  the  indlvidn- 
als  composing  the  partnership,  and  to  several  of  the  notes  there  is  in  addition 
the  signature  of  a  surety,  and  the  signature  of  an  individual  who  was  at  the 
date  of  the  notes  a  member  of  the  copartnership,  but  who,  subsequent  to  the 
making  thereof,  died.  The  Hoffarth  note  was  signed  by  one  of  the  partners, 
John  J.  Stevenson  only.  None  of  the  notes  have  any  reference,  either  on  the 
face  or  by  indorsement,  to  the  partnership,  Stevenson,  Titus  &  CJo. 

The  proofs  filed  by  the  holders  of  said  notes,  with  the  exception  of  three 
hereinafter  noted,  expressly  state  in  somewhat  various  forms  that  the  con- 
sideration of  the  debt  is  for  money  borrowed  for  partnership  purposes. 

The  claim  filed  by  Maude  Stevenson  contains  the  averment  that  Stevenson, 
Titus  &  Co.  was  indebted  to  the  deponent  and  that  the  note  was  given  for  bor- 
rowed money. 

In  the  claims  filed  on  behalf  of  George  R.  Rinehart  and  A.  G.  Titus,  there  is 
the  averment  that  William  Stevenson  and  John  J.  Stevenson,  individually  and 
trading  as  Stevenson,  Titus  &  Co.,  are  indebted  to  the  deponent  upon  a 
Judgment  note  given  for  borrowed  money. 

To  each  of  said  claims  the  trustee  filed  an  objection,  ''as  a  claim  entitled  to 
share  in  the  distribution  of  the  assets  of  Stevenson,  Titus  &  Co.,  a  copartner- 
slilp,  until  the  partnership  creditors  have  been  paid  in  full,  for  the  reason 
that  the  said  claim  is  based  upon  a  note  which  has  been  signed  by  •  ♦  • 
and  does  not  purport  to  be  a  partnership  undertaking." 

The  question  in  respect  to  each  of  the  notes  before  the  referee  was:  Was 
the  indebtedness  represented  by  such  note  an  indebtedness  of  the  partnership, 
or  was  it  an  indebtedness  of  the  individuals  or  individual  who  signed  it? 
The  referee  had  before  him  as  evidence  upoi^  this  question  the  proofs  of  daim 
filed  before  him  in  the  course  of  the  bankruptcy  proceedings,  and  the  testi- 
mony taken  at  the  examination  of  the  bankrupts,  which  testimony,  it  was 
agreed  by  the  attorneys  for  the  parties  interested,  should  be  taken  as  the 
testimony  to  be  considered  in  relation  to  the  objections  by  the  trustee. 

Because  the  referee  appears  to  have  overlooked  the  fact  that  the  averments 
in  formal  proofs  by  creditors  in  bankruptcy  are  entitled  to  some  probative 
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force,  it  Is  well  to  consider  what  weight  should  have  been  given  to  them  In 
the  determination  of  the  questions. 

In  Whitney  v.  Dresser,  200  U.  S.  532,  535,  26  Sup.  Ct  316,  317  (50  L.  Ed. 
684),  it  is  expressly  ruled  that  bankruptcy  proceedings  are  more  summary 
than  ordinary  suits,  and  a  sworn  proof  of  claim  against  a  bankrupt  is  prima 
facie  evidence  of  its  allegations,  in  case  it  is  objected  to.  In  the  opinion  the 
Supreme  Ck)urt  says: 

**The  words  of  the  statute  suggest,  if  they  do  not  distinctly  import,  that 
the  objector  is  to  go  forward,  and  thus  that  the  formal  proof  is  evidence  even 
when  put  in  issue.  The  words  are:  •Objections  to  claims  shall  be  heard  and 
determined  as  soon,'  etc.  Section  57f.  It  is  the  objection,  not  the  claim, 
which  is  pointed  out  for  hearing  and  determination.  This  indicates  that  the 
claim  is  regarded  as  having  a  certain  standing  already  established  by  the 
oath.  Some  force  also  may  be  allowed  to  the  word  'proof  as  used  in  the 
act  Convenience  undoubtedly  is  on  the  side  of  this  view.  Bankruptcy  pro- 
-ceedings  are  more  summary  than  ordinary  suits.  Judges  of  practical  ex- 
.  perience  have  pointed  out  the  expense,  embarrassments,  and  delay  which 
would  be  caused  if  a  formal  objection  necessarily  should  put  a  creditor  to 
the  production  of  evidence  or  require  a  continuance.  Justice  is  secured  by 
the  power  to  continue  the  consideration  of  a  claim  whenever  it  appears  there 
is  good  reason  for  it.  We  believe  that  the  understanding  of  the  profession, 
the  words  of  the  act,  and  convenient  and  Just  administration  all  are  on  the 
side  of  treating  a  sworn  proof  of  claim  as  some  evidence  when  it  is  denied." 

With  respect  to  the  testimony,  it  may  be  said  that  search  thereof  to  find 
an3l:hing  in  direct  conflict  with  the  material  averments  in  the  proofs  of 
claim  is  vain.  The  referee  rightfully  says  in  his  opinion  with  respect  to  the 
testimony  relating  to  all  the  notes:  "This  testimony  shows  that  the  money 
that  was  obtained  on  the  notes  was  used  (a)  as  a  fund  with  which  to  purchase 
Hill's  interest  in  the  firm  of  Hill  &  Stevenson ;  or  (b)  to  pay  directly  for  im- 
provements to  the  store  or  for  stock  for  the  store;  on  (c)  as  a  fund  from 
which  the  partnership  paid  debts."  In  explanation  of  the  reference  to  the 
purchase  of  Hill's  interest  in  the  firm  of  Hill  &  Stevenson,  it  appears  that, 
prior  to  the  formation  of  the  partnership  now  in  bankruptcy,  a  partnership 
by  the  name  of  Hill  &  Stevenson  carried  on  the  business,  and  that  upon  the 
withdrawal  of  Hill  a  partnership  was  formed  between  Wm,  Stevenson,  John 
J.  Stevenson,  and  Myers  N.  Titus,  under  the  name  of  Stevenson,  Titus  & 
Ck>.,  each  partner  owning  a  one-third  interest  in  the  new  firm,  and  that  some 
of  the  money  obtained  on  the  notes  was  used  by  the  new  partnership  to  pay 
Mr.  Hill,  the  retiring  partner,  for  his  interest 

The  referee  states  that  there  is  no  proof  that  the  parties  to  any  of  the 
notes  knew  at  the  time  of  the  execution  of  the  notes,  and  the  payment  of  the 
money  thereon,  that  the  matter  was  a  partnership  undertaking,  and  that 
there  is  no  proof  of  any  later  assumption  of  any  of  the  debts  by  the  partner- 
ship. We  do  not  see  that  it  is  very  material  as  to  what  the  knowledge  of 
the  creditor  may  have  been  at  the  time  of  the  creation  of  the  liability.  It  is 
clear  that  every  member  of  an  ordinary  partnership  is  its  general  agent  for 
the  transaction  of  its  business  in  the  ordinary  way,  and  the  firm  is  responsi- 
ble for  whatever  is  done  by  any  of  the  partners  when  acting  for  the  firm 
within  the  limits  of  the  authority  conferred  by  the  nature  of  the  business 
which  it  carries  on.    Lindley  on  Partnership,  124  (star  paging). 

Again,  there  is  a  principle  of  law  that  a  person  dealing  with  the  agent 
<3in,  when  he  discovers  the  undisclosed  principal,  hold  him  liable  instead  of 
the  agent,  and  that,  if  a  contract  be  entered  into  by  one  partner  in  his  own 
name  only,  still,  if  in  fact  he  was  acting  as  the  agent  of  the  firm,  his  copart- 
ners will  be  in  the  position  of  undisclosed  principals,  and  they  may  therefore 
be  liable  to  be  sued  on  the  contract,  although  no  allusion  is  made  to  them  in 
it    Lindley  on  Partnership,  177,  178  (star  paging). 

It  is  true  the  conclusions  expressed  by  Lord  Lindley  related  to  contracts 
jiot  under  seal;   but  the  same  rule  applies  even  where  a  seal  Is  used  upon 
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tbe  Instrnment,  If  the  instrnment  itself  does  not  require  a  seal.    Gibson  t. 
Warden,  14  Wall.  244,  247,  20  L.  Ed,  797. 

It  is  apparent  that  a  seal  is  not  necessary  to  give  validity  to  any  <Mie  of 
the  notes  in  this  case,  because  credits  appear  upon  those  against  whom  the 
statute  of  limitations  would  otherwise  run. 

The  evidence  discloses  that  it  was  a  practice  of  the  partnership  to  borrow 
money  and  give  notes  therefor  by  the  signatures  of  the  member  as  individuals. 
Indeed,  the  very  number  of  notes  presented  in  this  case,  not  only  by  in- 
dividual lenders,  but  by  the  bank,  shows  the  practice. 

The  practice  adopted  by  the  firm,  the  fact  that  all  the  members  of  the  firm 
were  accustomed  to  sign  notes,  and  the  fact  that  all  the  money  was  used  for 
partnership  purposes,  and  not  for  the  purposes  of  the  individuals,  seems  to 
be  conclusive  upon  the  question  of  the  authority  of  the  individuals  to  act 
on  behalf  of  the  copartnership.  Having  acted  thus  upon  the  authority  of 
the  copartnership,  and  the  partnership  having  received  the  benefits  of  their 
action,  it  should  not  be  held  that  the  partnership  assets,  which  alone  were  so 
measurably  increased,  are  not  answerable  to  those  whose  money  was  so 
used. 

In  Davis  v.  Turner,  120  Fed.  605,  66  O.  C.  A.  669,  there  was  a  daim  upon 
a  note  of  which  the  following  is  a  copy: 
"12,600.00.  January  Ist,  1902. 

"For  value  rec*d  (money)  we,  or  either  of  us,  promise  to  pay  John  L. 
Hinton,  two  thousand  and  five  hundred  dollars,  with  interest,  after  date,  said 
amount  to  be  paid  by  the  1st  of  March,  1902.    Witness  our  hands  and  seals. 

"R.  H.  Raper.  [SeaL] 

•*Thomas  C.  Jones.  [SeaLl 
•'Florence  E.  Jones.  [SeaL] 
«W.  S.  Cartwright.  [SeaL] 
••John  F.  Engle.  [Seal.] 
'•Witness:    W.  T.  Davis.** 

The  debt  expressed  in  that  note  was  the  subject  of  proof  against  the  estate 
of  the  partnership.  Objection  was  raiped  that  it  was  the  note  of  the  individu- 
als. The  Court  of  Appeals  of  the  Fourth  Circuit  reversed  the  court  below, 
and  in  its  opinion  uses  this  language: 

"The  referee,  however,  in  his  report,  which  was  confirmed  by  the  court 
in  bankruptcy,  holds  as  a  matter  of  law  that,  because  the  bond  is  signed  by 
the  members  of  the  firm  individually,  under  their  separate  signatures  and 
seals,  it  is  an  individual  debt  and  cannot  be  proven  against  the  partnership 
assets  of  Jones,  Raper  &  Co.,  until  all  the  partnership  debts  have  been  paid 
in  full.  In  this  conclusion  we  think  there  is  error,  and  that,  although  the 
paper  bears  the  signatures  and  seals  of  the  individuals  composing  the  firm, 
yet,  from  the  uncontradicted  evidence,  it  appears  affirmatively  and  fully  that 
the  debt  was  contracted  by  the  firm,  for  its  benefit,  and  that  the  whole  pro- 
ceeds of  the  note  were  used  in  the  due  course  of  the  partnership  business. 
The  undisputed  evidence  in  the  case  establishes  the  fact  beyond  controversy 
that  the  bond  to  Hinton  was  for  a  firm  debt,  and  we  so  hold,  and  that,  as 
such  debt,  it  Is  provable  against  the  estate  of  the  partnership  in  bankruptcy.'* 

That  case  was  approved  by  the  Court  of  Appeals  of  the  Ninth  Circuit  in 
Mock  V.  Stoddard,  177  Fed.  611,  101  C.  C.  A.  2^7. 

A  word  seems  proper  with  respect  to  those  notes  which  are  signed  by  all  the 
partners,  including  a  deceased  partner.  No  settlement  was  ever  made  with 
the  representatives  of  the  deceased  partner.  In  fact,  those  interested  in  the 
estate  of  the  deceased  partner  testified  that  they  expected  nothing  out  of  the 
firm,  and  that  the  deceased  partner  had  no  estate,  except  a  small  sum  by 
way  of  life  insurance  which  went  to  the  widow.  It  further  appears  that 
the  partnership,  after  the  death  of  Myers  N.  Titus,  paid  the  interest  upon  the 
notes.  It  does  not  seem  that  under  the  testimony  in  this  case  the  death  of 
that  partner  should  prevent  the  allowance  of  the  claims,  because  the  law  is 
that  the  dissolution  of  a  partnership  does  not  dissolve  its  (^ligations. 

From  the  foregoing  it  appears  that  the  referee  was  in  error  in  sustaining 
the  objections  filed  by  the  trustee  to  the  eleven  claims  referred  to  in  his 
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opinion,  and  that  the  said  claims  should  be  allowed  to  participate  in  the  dis- 
tribution of  the  partnership  assets. 

Alexander  J.  Barron  and  McKee,  Mitchell  &  Alter,  all  of  Pittsburgh, 
Pa.,  for  appellant 

F.  W,  Downey  and  Joseph  Patton,  both  of  Waynesburg,  Pa.,  for 
appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  1904  William  Stevenson,  John 
J.  Stevenson,  and  Myers  N.  Titus  formed  a  trading  partnership  under 
the  name  of  Stevenson,  Titus  &  Co.  In  1907  Titus  died  and  his  inter- 
est in  the  firm  was  taken  over  by  the  remaining  partners,  who  assumed 
the  firm  liabilities  then  existing  and  continued  business  under  the  same 
name.  In  September,  1914,  the  firm  and  the  two  individual  partners 
were  adjudged  bankrupt,  and  thereafter  a  number  of  claims  were  pre- 
sented to  the  trustee.  Among  them  were  eleven  judgment  notes  owned 
by  George  N.  Rinehart,  A.  G.  Titus,  Robert  Minor,  Maud  Stevenson, 
P.  J.  Hoffart,  and  the  Citizens'  National  Bank  of  Waynesburg,  re- 
spectively. These  notes  are  signed  either  by  Myers  Titus  and  the  two 
Stevensons,  or  by  the  two  Stevensons  without  Titus,  or  by  J.  J.  Ste- 
venson alone,  and  two  of  them  are  also  signed  by  sureties.  All  the 
proofs  of  claim  asserted  the  notes  to  be  obligations  of  the  firm,  and  on 
this  subject  some  further  testimony^  was  taken.  The  notes  were  for 
borrowed  money,  all  of  which  was  applied  to  firm  purposes  with  the 
knowledge  and  consent  of  the  partners.  No  doubt  there  are  merchan- 
dise creditors  also,  but  we  have  no  information  concerning  the  time 
when  their  debts  were  contracted. 

[1]  The  referee  rejected  all  the  claims  on  the  ground  that  the  face 
of  the  notes  showed  them  to  be  individual  obligations  merely,  and  that 
this  presumption  had  not  been  satisfactorily  overthrown.  Believing 
the  evidence  to  be  sufficient,  however,  the  District  Judge  came  to  a 
different  conclusion,  and  allowed  the  claims.  In  this  court  there  is 
little  dispute  about  the  legal  rules  that  should  govern  the  controversy ; 
the  principal  question  is  whether,  on  all  the  evidence,  the  presump- 
tion arising  from  the  form  of  the  notes  has  been  overcome,  and,  as  we 
agree  with  the  District  Judge  in  his  view  of  the  facts,  we  shall  add 
nothing  to  his  opinion  as  above  set  out,  except  to  say  that  we  think  the 
evidence  as  a  whole  justifies  the  inferences  (1)  that  the  payees  of  the 
notes  understood  that  the  loans  were  made  to  the  firm  and  for  its  ben- 
efit; and  (2)  that  the  notes  were  g^ven  with  the  intention  of  binding 
the  firm,  and  in  the  belief  that  such  a  result  was  being  accomplished. 

[2]  The  bank  rests  its  motion  to  quash  on  the  fact  that  it  owns  two 
of  the  notes,  one  for  more  than  $500,  and  one  for  less,  and  asks  us  to 
dismiss  the  appeal  so  far  as  the  smaller  claim  is  concerned  on  the 
ground  that  under  section  25  of  the  Bankruptcy  Act  (Act  July  1,  1898, 
c.  541,  30  Stat.  553  [Comp.  St.  1913,  §  9609])  we  have  no  jurisdiction 
to  entertain  it.  The  record  shows  that  the  notes  were  separately  prov- 
ed before  the  referee,  in  accordance  with  a  practice  that  is  said  to 
prevail  in  the  county  of  Greene,  where  the  bankruptcy  proceeding  was 
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carried  on.  No  reason  appears  for  thus  dividing  such  a  claini  in  the 
hands  of  a  single  creditor,  and  we  think  the  practice  is  objectionable. 
Clearly  the  debt  due  the  bank  was  the  aggregate  of  both  notes,  and  the 
claim  should  have  been  so  proved.  The  motion  to  quash  is  therefore 
refused. 

[3]  On  the  argument  before  us  another  objectionable  matter  was^ 
disclosed,  to  which  we  deire  to  call  attention.  The  referee's  order  of 
rejection  was  general  in  its  terms;  but,  as  this  was  equivalent  to  a 
specific  disallowance  of  each  claim,  it  was  properly  so  treated  when  the 
six  claimants  separately  asked  the  District  Court  to  review  the  order. 
And,  although  the  order  of  the  District  Judge  allowing  the  claims  was 
also  general  in  its  scope,  this  again  was  equivalent  to  specific  action 
upon  each,  and  we  find  no  difficulty  in  so  treating  it  But  the  action 
of  the  trustee  in  taking  a  single  appeal  from  the  ocMnprehensive  order 
of  allowance  violates  a  settled  rule  of  appellate  procedure,  and  would 
justify  us  in  dismissing  the  appeal  of  our  own  motion.  In  the  inter- 
est of  regularity  of  practice,  no  other  course  would  be  open  to  us  if  we 
had  felt  obliged  to  disapprove  the  order  in  part,  and  to  approve  it  in 
part.  The  six  claims  are  wholly  independent  of  each  other ;  they  are 
supported  by  different  evidence,  are  owned  by  distinct  parties,  and 
present  distinct  subjects  of  litigation.  As  it  happens,  however,  we  have 
come  to  a  similar  decision  on  each  claim,  and  we  have  therefore  con- 
cluded to  overlook  the  present  error,  but  with  the  warning  that  our  ac- 
tion now  is  not  to  be  taJcen  as  a  precedent. 

The  order  allowing  each  of  the  claims  in  question  is  affirmed 


(231  Fed.  672) 

LUCAS  V.  McNeill, 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  24,  1916.) 

No.  159. 

1.  Courts  ^=»365— Rules  of  Decision— State  Decisions— CoNSTBUcrnoif  or 

Wiix. 

In  construing  a  will  affecting  title  to  real  estate  In  Kansas,  the  federal 
court  Is  controlled  by  the  construction  placed  on  similar  provisions  by  the 
Supreme  Court  of  that  state. 

[Ed.  Note.^For  other  cases,  see  Courts,  Cent  Dig.  i  807;  Dec.  Dig. 
<S=»365.] 

2.  Wills  ^=»440— Construction— Intent  of  Testator— Technical  Rules. 

In  construing  a  will,  the  testator's  Intention,  gathered  from  the  entire 
will,  controls  as  against  technical  rules,  the  application  of  whldi  would 
defeat  such  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  956;  Dec.  Dig.  ^=y 
440.] 

3.  Wills  ^=»616(8) — Construction- Estates  Createi>— Power  of  Disposition. 

Under  the  laws  of  Kansas  as  construed  by  its  Supreme  Court  a  will 
which  gives  the  first  taker  the  absolute  right  to  dispose  of  the  property 
enables  him  to  deprive  the  remaindermen  of  their  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1426;  Dec.  Dig. 
<S=>616(8).] 

4t=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexis 
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4.  WiLiiB   «=5>616(8) — Construction— Estates   Cbeated— Poweb   of  Disposi- 
tion. 

A  will  which  devised  testator's  real  and  personal  property  to  his  wife 
and  her  assigns,  to  hold  during  her  life  on  condition  that  she  remain  a  wid- 
ow, and  directed  that  on  her  decease  the  remaining  real  and  personal  prop- 
erty should  be  equally  divided  among  the  children,  gave  the  wife  an  abso- 
lute power  of  disposition,  so  that  the  remainder  did  not  vest  in  the  chil- 
dren ;  and  one  of  them,  who  became  a  bankrupt  during  the  lifetime  and 
widowhood  of  his  mother,  had  no  interest  in  the  real  estate  which  could 
pass  to  his  trustee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  1426;  Dec.  Dig.  €=» 
616(8).] 

K.  Wills   ^=»616(1) — Construction— Intent   or   Testator- Poweb    of   Dis- 
posal. 

Since  there  is  nothing  in  the  will  to  indicate  that  the  testator  intended 
to  differentiate  the  real  and  personal  property,  the  courts  cannot  limit  the 
power  of  disposal  to  the  personalty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1418,  1428-1430; 
Dec.  Dig.  <S=»616(1).] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Kansas ;  John  C.  Pollock,  Judge. 

In  the  matter  of  William  H.  Lucas,  bankrupt.  Petition  by  the  bank- 
rupt against  Maurice  McNeill,  trustee,  to  revise  an  order  of  the  Dis- 
trict Judge  affirming  the  conclusion  of  the  referee  that  the  bankrupt 
was  tfie  owner  of  a  vested  remainder  in  certain  real  estate  devised  by 
his  father's  will.    Order  vacated,  with  directions. 

This  is  a  petition  to  revise  an  order  In  bankruptcy.  Hie  facts,  as  they  ap- 
pear from  the  record,  are  that  the  petitioner  was  adjudicated  a  bankrupt; 
that  the  trustee,  who  had  been  duly  elected  and  qualified,  filed  a  petition  with 
the  referee  in  bankruptcy,  to  whom  the  cause  had  been  referred,  in  which  he 
claimed  that  the  bankrupt  owned  an  interest  in  certain  real  estate,  which 
had  not  been  included  in  the  schedules,  filed  by  him  in  the  bankruptcy  pro- 
ceeding. After  notice  to  the  bankrupt  a  hearing  was  had,  and  the  referee 
found  that,  under  the  wUl  of  the  father  of  the  bankrupt,  he  had  a  vested  re- 
mainder in  certain  realty.  The  part  of  the  will  which  the  referee  found  de- 
vised to  the  bankrupt  a  vested  remainder  in  the  real  estate  is  as  follows:  "I 
devise  and  bequeath  unto  my  wife  Elizabeth  M.  Lucas  all  my  property  both 
real  and  personal  to  have  and  to  hold  the  same  with  all  the  appurtenances 
thereunto  belonging,  to  have  and  to  hold  the  same  unto  the  said  Elizabeth  -M. 
Lucas  and  her  assigns,  and  to  have  and  to  hold  the  same  during  her  life  con- 
ditionaUy  she  remain  a  widow  for  her  sole  use  and  benefit  upon  her  decease. 
I  direct  that  all  of  my  property  remaining  both  real  and  personal  be  equally 
divided  with  my  children  hereinafter  named  (naming  his  five  children,  among 
them  the  bankrupt)  and  I  further  give  and  bequeath  one  doUar  to  each  of  the 
children  (naming  them)." 

The  referee  also  found  that  Elizabeth  M.  Lucas,  widow  of  the  deceased  fa- 
ther of  the  bankrupt,  '*at  once  entered  into  possession  of  all  of  the  property 
of  the  testator;  she  exercised  ownership  and  control  over  it  ever  since 
*  *  *  and  has  transferred  and  conveyed  a  part  of  the  real  estate  and  a 
part  of  the  personal  property  to  other  persons*' ;  that  she  has  not  remarried 
and  is  stiU  Uving.  Upon  these  facts  he  reached  the  conclusion  that  **the 
bankrupt  is  the  owner  of  a  vested  remainder  in  the  real  estate  mentioned  in 
said  supplemental  report,  by  virtue  of  the  wiU  of  his  late  father,  Benjamin 
P.  Lucas." 

Upon  a  petition  for  review  the  learned  District  Judge  afilrmed  the  findings 
and  conclusions  of  the  referee,  and  this  petition  to  revise  was  instituted  by 
the  bankrupt  to  reverse  the  order  of  the  court 
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Edward  E.  Sapp,  of  Galena,  Kan.,  and  A.  M.  Keene  and  W.  W. 
Padgett,  both  of  Ft.  Scott,  Kan.,  for  petitioner. 

C.  A.  McNeill,  of  Columbus,  Kan.,  and  J.  W.  Iden  and  E.  L.  Burton, 
both  of  Parsons,  Kan.,  for  respondent. 

Before  SANBORN  and  GARLAND,  Gircuit  Judges,  and  TRIE- 
BER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  The 
only  question  involved  is  whether  the  bankrupt  has  a  vested  remainder 
under  the  will  of  his  father  in  the  lands  of  which  his  father  died  seised. 
On  behalf  of  the  petitioner  it  is  claimed  that  as  the  devise  is  to  the 
mother,  who  is  still  living  and  unmarried,  "and  assigns,"  and  devises 
to  his  children  only  the  property  "remaining,"  she  has  an  absolute  fee, 
and  the  children  only  a  contingent  remainder,  dependent  upon  the 
widow  remarrying  or  dying  seised  of  the  property  devised  to  her,  and 
unless  that  happens  he  has  no  interest  in  the  lands  which  could  pass 
to  his  trustee  in  bankruptcy. 

[1,2]  The  authorities  construing  such  provisions  in  a  will  are  not 
harmonious ;  but,  as  this  will  affects  the  title  to  real  estate  in  the  state 
of  Kansas,  the  construction  placed  upon  similar  provisions  in  wills,  by 
the  Supreme  Gourt  of  that  state  must  control.  A  well-established  rule 
of  that  court  is  that  in  construing  a  will  the  testator's  intention,  gath- 
ered by  the  consideration  of  the  entire  will,  controls.  Technical  rules, 
it  is  held,  ought  never  to  be  resorted  to,  where  the  application  defeats 
the  manifest  intention  of  the  testator.  Williams  v.  McKinney,  34 
Kan.  514,  518,  9  Pac.  265 ;  Ernst  v.  Foster,  58  Kan.  438,  443,  49  Pac. 
527;  Holt  v.  Wilson,  82  Kan.  271,  108  Pac.  87;  Bullock  v.  Wiltberger, 
92  Kan.  904,  142  Pac.  950. 

Gounsel  for  the  petitioner  claim  that  the  will  gives  the  mother  ab- 
solute power  to  sell,  as  the  devise  is  to  her  "and  assigns,"  and  devises 
to  his  children  only  the  property  remaining  at  her  death  or  upon  her 
remarriage  undisposed  of  by  her,  therefore  she  owns  the  land  in  fee 
simple,  or  at  least  she  has  absolute  power  to  sell  it  during  her  lifetime 
and  as  long  as  she  remains  unmarried,  and  as  she  is  living  the  peti- 
tioner has  no  interest  in  the  lands,  except  a  contingent  or  expectant  re- 
mainder, which  may  never  become  vested.  The  devise  set  out  in  the 
statement  of  facts  is  copied  literally,  and  shows  that  the  punctuation 
is  not  accurate,  but  the  intention  of  the  testator  is  clearly  shown. 

[3]  Under  the  laws  of  Kansas,  as  construed  by  the  Supreme  Gourt 
of  that  state,  it  is  claimed  a  provision  in  a  will  which  gives  the  first 
taker  under  it  an  absolute  right  to  dispose  of  the  property  enables  him 
to  deprive  the  remaindermen  of  their  interest.  In  our  opinion  this  con- 
tention is  sustained  by  the  uniform  decisions  of  the  Supreme  Gourt  of 
Kansas.  In  Ernst  v.  Foster,  supra,  a  devise  of  property  to  E.,  "to 
have  and  to  use  and  dispose  of  during  her  natural  life,  and  after  her 
death  to  be  divided  equally  among  my  three  youngest  heirs,"  was  held 
to  confer  a  Kfe  estate  with  power  of  disposition  on  E.,  and  leave  but  a 
contingent  remainder  to  the  heirs. 

In  McNutt  V.  McGombs,  61  Kan.  25,  58  Pac.  965,  the  will  provided 
that,  after  the  wife  died,  what  remained  of  the  estate  should  go  to  his 
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children,  and  it  was  held  that  the  will  granted  the  widow  a  power  of 
disposition,  and  her  conveyance  passed  a  title  in  fee. 

In  Greenwalt  v.  Keller,  75  Kan.  578,  90  Pac.  233,  the  will  read : 

"I  wish  my  wife  ♦  ♦  ♦  to  have  all  my  property  of  every  kind  that  I 
may  own  at  my  death,  to  have  for  her  own  use  and  benefit  while  she  may 
live.  And  at  her  death  aU  property  that  may  be  left  by  her  [is  to  pass  to 
certain  devisees  named]." 

In  construing  this  clause  of  the  will  the  court  said: 

"By  the  use  of  the  last  clause  of  the  last  sentence  the  power  of  disposal  in 
fee  is  added  to  that  which  would  otherwise  constitute  a  life  estate  only.  The 
only  property  which  he  intended  his  heirs  to  receive  was  whatever  might  be 
left  by  the  mother  at  her  death.  This  clearly  indicates  that  he  intended  her 
to  use  and  permanently  dispose  of  a  part  of  the  estate  so  that  it  would  not 
be  in  existence  at  the  time  of  her  death  for  the  benefit  of  the  heirs.  We  think 
this  amounts  to  a  life  estate  with  power  to  convey  in  fee." 

In  Bullock  V.  Wiltberger,  supra,  the  provisions  in  the  will  were: 
The  second  paragraph  of  the  will  devised  a  life  estate  to  the  widow. 
The  next  paragraphs  read : 

"Third.  After  the  death  of  my  said  wife,  it  is  my  wlU  that  all  of  my  prop- 
erty, both  personal  and  real,  ♦  ♦  ♦  shall  be  divided  equally  among  my 
four  children. 

"Fourth.  If  any  of  my  said  children  shall  die  before  my  wife,  ♦  ♦  ♦ 
then  it  is  my  will,  that  the  share  which  would  go  to  my  deceased  child  or 
children  if  Uvlng,  shall  be  divided  among  his  or  her  children  in  equal  parts; 
and  if  any  of  said  children  shall  die  without  issue,  prior  to  the  death  of  my 
said  wife,  then  it  is  my  will  that  his  or  her  share,  shall  be  divided  equally 
among  my  children  then  living,  or  if  any  of  them  be  dead,  then,  his  or  her 
share,  equally  among  their  children." 

In  construing  this  will  the  court  held  that  the  manifest  intention  of 
the  testator  was  that  his  estate  should  be  kept  intact  until  the  death  of 
his  wife,  and  was  then  to  be  divided  among  his  children  and  the  heirs 
of  such  as  might  be  deceased;  that  each  of  the  four  had  contingent 
remainders,  the  contingency  being  that  they  survive  the  testator's  wife, 
and  failing  in  this,  as  to  any  one  or  more  of  them,  the  remainder  vest 
in  his  or  their  representatives  by  purchase.  To  the  same  effect  is 
Holt  V.  Wilson,  supra. 

For  a  remainder  to  be  vested,  it  is  necessary  that  throughout  its 
existence  it  stands  ready  to  take  effect  in  possession,  whenever  and 
however  the  preceding  estate  determines.  It  is  contingent  when  it  is 
limited  on  an  event  which  may  happen  before  or  after,  or  at  the  time 
or  after  the  determination  of  the  particular  estate,  ^tna  Life  Ins. 
Co.  V.  Hoppin,  214  Fed.  928,  131  C.  C.  A.  224,  and  authorities  there 
cited. 

[4,  B]  In  the  case  at  bar,  petitioner's  estate  was  only  such  as  may  re- 
main undisposed  of  at  the  remarriage  or  death  of  the  widow,  and  as 
she  has  never  remarried  and  is  still  living  the  most  that  can  be  claimed 
is  that  the  petitioner's  estate  is  one  of  expectancy.  Pearsall  v.  Great 
Northern  Ry.  Co.,  161  U.  S.  646,  673,  16  Sup.  Ct  705,  40  L.  Ed.  838. 
The  words  "and  her  assigns"  in  the  first  clause,  and  the  word  "re- 
maining" in  the  second  clause,  indicate  clearly  that  the  testator  in- 
tended to  give  the  widow  the  power  of  disposal.  As  there  is  nothing 
in  the  will  to  indicate  that  the  testator  intended  to  differentiate  the 
145C.C.A.— 36 
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personal  and  real  estate  of  which  he  died  seised,  the  will  bequeathing 
and  devising  both  to  the  widow,  the  courts  are  powerless  to  impose 
such  a  restriction  on  the  real  estate,  and  limit  the  power  of  disposal  to 
the  personalty. 

The  District  Court  erred  in  holding  that  the  petitioner  had  a  vested 
interest  in  the  realty,  and  its  order  against  the  petitioner  is  vacated  and 
set  aside,  with  directions  to  enter  an  order  or  decree  in  accordance 
with  the  views  expressed  in  this  opinion. 


(281  Fed.  676) 

In  re  STOUGHTON  WAGON  CO.  et  aL 

In  re  BOOTH  et  al. 

(Circuit  Court  (rf  Appeals,  Sixth  Circuit    April  4,  1916.) 

No.  2723. 

1.  Sales  ^=»55 — Constbitction — Law  Govebnino. 

Where  the  bankrupts  resided  and  did  business  in  Michigan,  and  the 
goods  claimed  by  a  petitioner  were  received  and  held  by  the  bankrupts, 
the  construction  and  effect  of  the  contract  under  which  they  were  held 
must  be  determined  by  the  laws  of  that  state  as  construed  by  its  Supreme 
0)urt. 

[Ed.  Note.— For  other  cases,  see  Sales,  C^t  Dig.  »  2,  153;  Dec.  Dig. 
^=»55.] 

2.  Bankbuptct  «=»184(2) — ^Titlb  op  Tbustee — Conditionai.  Sale. 

A  contract  for  the  delivery  of  goods,  which  retained  title  thereto  in  the 
seller  until  paid,  and  which  plainly  contemplated  a  resale  by  the  buyer, 
and  provided  that  the  goods  were  to  be  paid  for,  whether  •res<^d  or  not, 
and  that  all  accounts  and  notes  for  goods  purchased,  whether  giv^i  in 
payment  for  goods,  or  as  collateral  security,  should  be  inunediately  due  in 
case  the  buyer  sold  out,  thus  implying  a  right  to  sell  otherwi^  than  at  re- 
tail,  is  a  contract  of  absolute  sale  retaining  a  lien  for  the  purchase  price, ' 
which  must  be  recorded  as  required  by  the  laws  of  Michigan  to  be  valid 
against  the  trustee  in  bankruptcy. 

[Ed.  Note. — ^Tor  other  cases,  see  Bankruptcy,  Cent  Dig.  i  276;  Dec 
Dig.  €=»184(2).] 

3.  Sales  ^=»454 — Coztditional  Sale — ^Rssebvatiozt  or  Title — ^Inoonbistxnt 

Pbovisions. 

In  a  contract  for  the  delivery  of  goods  intended  for  resale,  a  reserva- 
tion of  title  in  the  seller  cannot  be  sustained  unless,  taking  the  entire 
contract  and  the  circumstances  together,  the  reservation  of  title  is  dear- 
ly dominant  over  the  right  of  resale  and  other  inconsistent  features  of  the 
contract,  and  the  resale  can  be  considered  as  made  by  the  buyer  as  agent 
or  consignee  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1324,  1325,  1333, 
1334;  Dec  Dig.  «=»454.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan,  in  Bankruptcy; 
Arthur  J.  Tuttle,  Judge. 

Proceeding  in  bankruptcy  against  Fred  C.  Booth  and  another.  Pe- 
tition by  the  Stoughton  Wagon  Company  for  reclamation  of  certain 
property  in  the  possession  of  the  trustee  in  bankruptcy  was  denied  by 
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the  referee,  and  his  order  affirmed  by  the  District  Judge,  and  the  peti- 
tioner petitions  to  revise.    Judgment  of  the  District  Court  affirmed. 

E.  L.  Beach,  of  Saginaw,  Mich.,  for  petitioner. 

W.  S.  Wixson  and  Timothy  C.  Quinn,  both  of  Caro,  Mich.,  for  re- 
spondents. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOL- 
LISTER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Petition  for  reclamation  of  certain 
lumber  wagons  and  wagon  seats  sold  by  petitioner  to  the  bankrupts, 
and  which  passed  into  the  possession  of  their  trustee  in  bankruptcy 
while  the  purchase  price  was  wholly  unpaid. 

The  petitioner's  right  to  reclaim  depends  upon  whether,  as  claimed 
by  petitioner,  the  sale  was  a  conditional  one,  with  title  reserved  in 
the  vendor  until  payment  of  the  purchase  price,  or  whether  it  was  an 
absolute  sale  with  attempt  to  reserve  a  lien  for  the  purchase  price,  re- 
quired by  the  Michigan  statute  to  be  filed,  and  so  invalid  as  against 
the  trustee  in  bankruptcy  under  the  June,  1910,  amendment  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544,  as  amended 
by  Act  June  25,  1910,  c.  412,  36  Stat.  838),  because  not  so  filed.  The 
referee  denied  the  petition  to  reclaim,  and  his  order  was  affirmed  by 
the  District  Judge  and  the  petition  dismissed. 

[1]  The  bankrupts  resided  and  did  business  in  Michigan,  and  the 
goods  in  question  were  received  and  held  there.  The  construction  and 
effect  of  the  contract  must  thus  be  determined  by  the  law  of  Mich- 
igan, as  evidenced  by  the  decisions  of  the  Supreme  Court  of  that 
state. 

[2,3]  The  contract  of  sale,  by  implication  at  least,  plainly  contem- 
plates a  resale  of  the  goods  by  the  vendee.  But  while  it  expressly 
provides  that  the  title  to  the  goods  sold,  and  the  proceeds  of  any  sale 
of  the  same,  shall  remain  in  the  name  of  the  seller  "until  the  same  are 
settled  for  in  cash,"  it  contains  other  terms  on  their  face  inconsistent 
with  reservation  of  title  by  the  vendor.  In  the  case  of  Mishawaka 
Woolen  Mills  Co.  v.  Westveer,  191  Fed.  465,  112  C.  C.  A.  109  (in 
an  opinion  by  Judge  Warrington),  and  in  John  Deere  Plow  Co.  v. 
Mowry,  222  Fed.  1,  137  C.  C.  A.  539  (in  an  opinion  by  Judge  Denison), 
the  leading  applicable  decisions  of  the  Supreme  Court  of  Michigan 
were  fully  considered,  and  the  conclusion  reached  therefrom  that 
where  goods  are  intended  for  resale  the  reservation  of  title  cannot 
be  maintained  as  a  conditional  sale  unless,  taking  the  entire  contract 
and  circumstances  together,  the  reservation  of  title  is  clearly  dom- 
inant over  the  right  of  resale  and  other  inconsistent  features  of  the 
contract,  and  that,  as  expressed  in  the  Mowry  Case,  such  reservation  of 
title  can  be  sustained  "only  on  the  theory  that  the  resale  is  made 
by  the  vendee  as  the  agent  or  consignee  of  the  vendor,  by  an  agency 
or  consignment  which  underlies  the  executory  sale  and  which  is 
a  continuing  one  imtil  it  is  terminated  either  by  the  resale  or  the  ven- 
dee's personal  performance  of  the  conditions,  which  then,  for  the  first 
time,  vest  title  in  him." 
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If  the  Westvecr  and  Mowry  Cases  are  to  be  followed,  the  contract 
in  question  must  be  held  one  of  absolute  sale,  with  attempt  to  retain  a 
Hen  as  security  for  the  purchase  price.  Among  the  features  which 
give  this  dominant  character  are  the  provision  that  the  goods  were  to 
be  paid  for  by  the  bankrupts  whether  sold  by  them  or  not,  title  be- 
ing retained  by  the  seller  only  until  the  goods  "are  settled  for  with 
cash,"  instead  of  until  sold,  and  the  provision  making  all  accounts 
and  notes  for  goods  purchased,  whether  "given  in  payment  for  goods 
or  accounts  or  as  collateral  security  thereto,"  immediately  due  and 
payable  in  case  the  "purchaser  under  this  contract  sells  out,"  thus 
plainly  implying  a  right  in  the  vendee  to  sell  otherwise  than  at  retail 
in  the  usual  course  of  business  or  as  agent  or  consignee  of  the  ven- 
dor. In  the  Mowry  Case  we  expressed  the  opinion  that  there  is  no 
settled  rule  in  Michigan  applicable  to  the  precise  facts  disclosed  by 
the  record  in  that  case,  and  that  "it  is  only  to  such  settled  rule  that  we 
should  yield  our  own  judgment." 

Appellant  invokes  the  decision  of  the  Supreme  Court  of  Michigan 
in  Mishawaka  Woolen  Mills  Co.  v.  Stanton,  154  N.  W.  48,  announced 
since  our  decision  in  the  Mowry  Case,  as  settling  a  rule  of  decision 
contrary  to  our  holdings  in  the  Westveer  and  Mowry  Cases.  An  ex- 
amination of  the  opinion  in  the  Stanton  Case  discloses  nothing  at  va- 
riance with  our  opinions  in  the  two  cases  just  referred  to,  both  of 
which  are  cited  in  the  opinion  in  the  Stanton  Case,  and  without  ap- 
parent criticism.  Indeed,  the  contract  in  the  Stanton  Case  is  an  ex- 
treme instance  of  carrying  out  the  notion  that  the  consignee  is  receiv- 
ing, and  is  to  sell  the  goods,  as  agent  and  representative  of  the  con- 
signor. Among  the  significant  conditions  of  the  Stanton  contract 
(which  was  made  since  tfie  Westveer  decision)  are  these:  The  contract 
throughout  uses  the  word  "orderer"  instead  of  "purchaser";  sale 
otherwise  than  "in  ordinary  course  of  business  at  retail  sale"  is 
expressly  forbidden  except  with  the  consent  of  the  first  party ;  title  in 
the  first  party  is  not  retained  (as  in  the  Westveer  Case)  until  the  goods 
are  "fully  paid  for  in  cash,"  but  until  they  are  actually  "sold  by  said 
second  party";  there  is  the  further  condition  that  upon  sale  of  the 
goods  so  ordered  "the  proceeds  received  therefor  *  *  *  shall  be 
and  remain  the  property  of  said  first  party  until  the  goods  are  fully 
paid  for  in  cash,"  instead  of  being  held  merely  as  collateral  security, 
'as  in  some  of  the  cases.  We  see  no  reason  for  departing  from  our 
views  as  expressed  in  the  Westveer  and  Mowry  Cases. 

The  decisions  of  the  United  States  Supreme  Court  cited  by  appellant 
do  not,  in  our  opinion,  sustain  the  character  of  the  transaction  in 
question  as  a  conditional  sale.  Each  of  the  decisions  so  cited  are, 
in  our  judgment,  readily  distinguishable  from  the  instant  case.  Thus 
Bryant  v.  SwofFord,  214  U.  S.  279,  29  Sup.  Ct.  614,  53  L.  Ed.  997, 
is  based  upon  a  construction  of  the  Arkansas  law.  In  Ludvigh  v. 
American  Woolen  Co.,  231  U.  S.  522,  34  Sup.  Ct.  161,  58  L.  Ed.  345, 
the  net  proceeds  of  sales  were  to  be  accounted  for  to  the  consignor, 
and  the  consignee  was  obligated  to  sell  the  goods  and  to  collect  and 
pay  over  the  proceeds  to  the  consignor.  In  the  instant  case  there  is 
no  obligation  to  resell.    Holt  v.  Henley,  232  'U.  S.  637,  34  Sup.  Ct. 
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459,  58  L*  Ed.  767,  seems  not  to  have  involved  a  purchase  of  goods  for 
resale. 

The  recent  Michigan  statute  (P.  A.  Mich.  1915,  Act  No.  64)  requires, 
except  as  between  vendor  and  vendee,  that  conditional  contracts  of 
sale  by  which  title  is  reserved  in  the  vendor,  with  right  to  resell  in  the 
vendee,  be  filed  in  the  same  manner  as  chattel  mortgages.  In  view  of 
this  statute,  the  questions  before  us  are  likely  to  be  of  comparatively 
little  future  interest,  and  a  less  elaborate  discussion  of  the  instant  case 
than  we  might  otherwise  think  necessary  seems  thus  to  be  justified. 

It  results  from  the  views  we  have  expressed  that  the  petition  for 
reclamation  was  properly  denied.  The  judgment  of  the  District  Court 
is  accordingly  affirmed,  with  costs. 

The  method  of  review  has  not  been  considered,  because  not  raised ; 
the  practical  result  to  the  parties  would  be  the  same,  should  the  peti- 
tion to  revise  be  dismissed. 


(231  Fed.  679) 

WALTER  A.  WOOD  BdiOWING  &  REAPING  MACH.  CO.  v.  CROLL. 

In  re  J.  B.  FRUCHEY  &  SONS'  BSTATB. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  4,  1916.) 

No.  2761. 

1.  Sales  ^=s»56 — Oonstbuction — Tjaw  Oovebnino. 

Where  the  bankrupt  resided  and  did  business  in  Michi^n,  and  the 
goods  claimed  by  petitioner  were  received  and  held  there,  the  construc- 
tion and  effect  of  the  contract  under  which  they  were  held  must  be  de- 
termined by  the  laws  of  that  state  as  construed  by  its  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §§  2,  153 ;  Dec.  Dig. 
«=>55.] 

2,  Bankbuptct  ^=»184(2) — TrrLE  of  Tkustee — Conditional  Sale. 

Where  the  contract  under  which  goods  were  delivered  to  the  bank- 
rupts contemplated  a  resale  by  them,  provided  that  the  goods  and  pro- 
ceeds of  sale  thereof  were  to  be  held  by  the  bankrupts  as  collateral  secu- 
rity and  in  trust  for  the  seller  until  the  indebtedness  to  the  seller  was 
paid,  required  the  goods  to  be  settled  for  at  fixed  times  whether  already 
sold  or  not  and  provided  that  all  past-due  accounts  should  draw  interest 
and  that  the  goods  and  their  proceeds  should  be  surrendered  to  the  seller 
on  demand,  but  were  not  to  become  its  property,  except  as  they  were 
credited  and  considered  as  payments  on  account,  the  contract  was  one  of 
absolute  sale,  reserving  a  lien  for  the  purchase  price,  which  must  be  re- 
corded as  required  by  the  laws  of  Michigan  to  be  valid  against  the  trustee 
in  bankruptcy,  and  not  a  conditional  sale  contract  reserving  title  in  the 
seller. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  276 ;  Dec.  Dig. 
«==>184(2).] 

8.  Sales  ^=»454 — Conditional  Sale — Resebvation  op  Title — Inconsistent 
Pbovisions. 

In  a  contract  for  the  delivery  of  goods  intended  for  resale,  a  reserva- 
tion of  title  in  the  seller  cannot  be  sustained  unless,  taking  the  entire  con- 
tract and  the  circumstances  together,  the  reservation  of  title  is  clearly 
dominant  over  the  right  of  resale  and  other  inconsistent  features  of  the 
contract  and  the  resale  can  be  considered  as  made  by  the  buyer  as  agent 
or  consignee  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  K  1324,  1325,  1333, 
1334;   Dec.  Dig.  <9=>454.] 

4=s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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4.  Bankbuptot  ^=>467— Appeai^ — ^Findings— Review. 

Where  the  testimony  was  taken  before  the  referee,  his  finding  of  the 
facts,  affirmed  by  the  District  Judge,  will  not  be  rejected  on  appeal  oo 
anything  less  than  a  demonstration  of  a  plain  mistake. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  $  929;  Dec 
Dig.  «S=>467.1 

6.  Bankruptcy  ^=s>303(3) — Title  of  Trustee — Warehouse  Receipt. 

On  a  petition  for  reclamation  of  property  held  by  a  trustee  In  bank- 
ruptcy, evidence  held  to  show  that  a  warehouse  receipt  given  by  the  bank- 
rupts to  petitioner,  who  had  sold  the  goods  under  contract  of  absolute 
sale,  was  taken  as  additional  security  for  the  purchase  price,  not  as  a 
transfer  of  the  goods. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  462;  Dec. 
Dig.  <S=5>303(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan;    Arthur  J.  Tuttle,  Judge. 

Bankruptcy  proceeding  against  J.  B.  Fruchey  &  Sons,  in  which 
Henry  Croll,  Jr.,  was  trustee.  Petitions  by  Walter  A.  Wood  Mowing 
&  Reaping  Machine  Company  for  reclamation  of  certain  machinery 
and  implements  were  denied  by  the  referee,  and  his  order  affinned  1^ 
the  District  Court,  and  petitioner  appeals.    Affirmed. 

Kinnane  &  Lane,  of  Bay  City,  Mich.,  for  appellant 
Campbell  &  Foster,  of  Gladwin,  Mich.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  This  case  involves  two  separate  peti- 
tions for  reclamation  of  certain  agricultural  machinery  and  imple- 
ments sold  by  petitioner  to  the  bankrupts,  and  which  passed  into  the 
possession  of  tiieir  trustee  in  bankruptcy  before  the  purchase  price 
was  paid.  The  property  involved  in  the  first  petition  was  sold  under 
written  contract  of  October  20,  1911;  that  involved  in  the  second 
petition  under  contract  of  December  21,  1912.  As  to  the  latter  prop- 
erty the  asserted  right  to  reclaim  depends  solely  upon  whether,  as 
claimed  by  petitioner,  the  original  sale  to  the  bankrupts  was  a  condi- 
tional one,  with  title  reserved  in  the  seller  until  pa)mient  of  the  pur- 
chase price,  or  whether,  as  claimed  by  the  trustee,  it  was  an  absolute 
sale,  with  attempt  to  reserve  a  lien  by  instrument  required  by  the 
Michigan  statute  to  be  filed,  and  so  invalid  as  against  the  trustee  in 
bankruptcy  for  failure  to  so  file. 

Petitioner's  claim  under  the  first  petition  rests  not  only  upon  an 
alleged  original  retention  of  title  under  the  sales  contract  of  1911, 
but  also  upon  a  so-called  warehouse  receipt  given  by  bankrupts  to  peti- 
tioner on  December  21,  1912,  in  connection  with  a  settlement  for  goods 
sold  to  bankrupts  under  the  1911  contract.  The  referee  denied  both 
petitions  to  reclaim,  and  his  order  was  affirmed  by  the  District  Court 

[1,2]  Considering  first  the  rights  based  upon  the  respective  sales 
contracts :  The  bankrupts  resided  and  did  business  in  Michigan,  and 
the  goods  in  question  were  received  and  held  there.  The  construc- 
tion and  effect  of  these  contracts  (which  were  in  writing  and  in  identi- 

(^s^For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  *  Indezca 
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cal  terms)  must  thus  be  determined  by  the  law  of  Michigan,  as  evi- 
denced by  the  decisions  of  the  Supreme  Court  of  that  state.  The 
contracts  of  sale  plainly  contemplated  a  resale  of  the  goods  by  the 
vendees.  But  while  the  vendees  thereby  agree  (paragraph  7)  to  hold 
the  "goods  on  hand  and  the  proceeds  of  all  sales  of  all  goods  received" 
under  the  contracts  "as  collateral  security  in  trust  and  for  the  benefit 
of  and  subject  to  the  order  of"  the  vendor  until  all  obligations  there- 
under due  the  vendor  f rcwn  the  vendees  are  fully  paid  in  cash,  and  to 
surrender  to  the  vendor  on  demand,  at  any  time,  all  goods  received 
by  the  vendees  under  the  contracts,  as  well  as  their  proceeds,  to  the 
extent  necessary  to  pay  in  full  for  the  goods  so  sold,  they  contain 
other  features  on  their  face  inconsistent  with  reservation  of  title  by 
the  vendor. 

[3]  As  pointed  out  in  our  decision  in  Re  Stoughton  Wagon  Com- 
pany, 231  Fed.  676,  145  C.  C.  A.  562,  this  day  decided,  the  leading  ap- 
plicable decisions  of  the  Supreme  Court  of  Michigan  were  considered 
by  this  court  in  the  recent  cases  of  Mishawaka  Woolen  Mills  Co.  v. 
Westveer,  191  Fed.  465,  112  C.  C.  A.  109,  and  John  Deere  Plow  Co. 
V.  Mowry,  222  Fed.  1,  137  C.  C.  A.  539,  and  the  conclusion  reached 
therefrom  that  where  goods  are  intended  for  resale  the  reservation  of 
title  cannot  be  sustained  as  a  conditional  sale  unless,  taking  the  entire 
contract  and  circiunstances  together,  the  reservation  of  title  is  clearly 
dominant  over  the  right  of  resale  and  other  inconsistent  features  of 
the  contract,  and  that,  as  expressed  in  the  Mowry  Case,  such  reserva- 
tion of  title  can  be  sustained  "only  on  the  theory  that  the  resale  is 
made  by  the  vendee  as  the  agent  or  consignee  of  the  vendor,  by  an 
agency  or  consignment  which  underlies  the  executory  sale  and  which 
is  a  continuing  one  until  it  is  terminated  either  by  the  resale  or  the 
vendee's  personal  performance  of  the  conditions,  which  then,  for  the 
first  time,  vest  title  in  him." 

The  dominant  character  of  the  two  contracts  of  sale  here  in  question 
must,  as  was  the  one  involved  in  the  Stoughton  Wagon  Company  Case, 
be  held  to  be  that  of  absolute  sale,  with  attempt  to  retain  title  for  the 
purchase  price,  provided  we  are  to  adhere  to  our  decisions  in  the 
Westveer  and  Mowry  Cases.  This  dominant  character  of  absolute 
sale  is  shown  not  only  by  the  absence  of  express  provision  (which  was 
in  fact  found  in  the  Stoughton  contract)  that  the  title  to  the  goods  sold 
and  their  proceeds  shall  remain  in  the  seller  until  settlement  is  made, 
and  by  the  provision  that  such  goods  and  proceeds  are  to  be  held  by  the 
vendees  as  collateral  security  (although  in  trust  for  the  vendor's  ben- 
efit and  subject  to  its  order)  until  the  vendee's  indebtedness  to  the 
vendor  is  paid ;  but  by  the  further  requirement  that  all  goods  be  settled 
for  at  fixed  times,  whether  already  sold  by  the  vendees  or  not,  the  fact 
that  all  past  due  accounts  are  made  to  draw  interest,  that  the  goods 
and  their  proceeds,  which  by  paragraph  7  are  to  be  surrendered  to  the 
vendor  on  demand,  are  not  by  such  surrender  to  become  its  property 
except  as  they  are  to  be  credited  to  the  vendees  and  "considered  as 
payment  on  account"  (the  notes  and  accounts  so  turned  over  to  be 
indorsed  and'  guaranteed  by  the  vendees),  and  that  countermand  by 
the  vendees  is  forbidden  except  upon  payment  "of  20  per  cent,  of  the 
net  amount  thereof  as  agreed  liquidated  damages." 
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Here,  as  in  the  Stoughton  Case,  the  recent  decision  of  the  Supreme 
Court  of  Michigan  in  Mishawaka  Woolen  Mills  Co.  v.  Stanton,  154 
N.  W.  48,  announced  since  our  decision  in  the  Mowry  Case,  is  urged 
as  settling  a  rule  of  decision  contrary  to  our  holdings  in  the  Westveer 
and  Mowry  Cases.  For  the  reasons  stated  in  our  opinion  in  the 
Stoughton  Case,  we  are  unable  to  accept  this  contention,  and  accord- 
ingly adhere  to  our  views  expressed  in  the  Westveer  and  Mowry  Cases. 

It  follows  that  the  second  petition  for  reclamation  was  properly  de- 
nied, as  was  the  first  petition  so  far  as  it  rests  upon  an  asserted  reserva- 
tion of  title  in  petitioner  under  the  sales  contract  of  October  20,  1911. 

As  to  the  warehouse  receipt :  November  6,  1912,  the  bankrupts  gave 
petitioner  their  unsecured  note  for  $702,  due  October  1,  1913,  which 
covered  binders  and  mowers  then  on  hand  and  for  which  the  bank- 
rupts were  entitled  to  be  carried  another  season.  This  note  drew  in- 
terest after  maturity.  Settlement  for  the  remaining  indebtedness  was 
not  then  had,  apparently  because  bankrupts  were  not  prepared  to  pay. 
December  21,  1912,  petitioner  took  bankrupts'  note  for  $873.75,  due 
six  months  from  date,  in  payment  for  all  indebtedness,  exclusive  of 
the  binders  and  mowers  referred  to,  which  were  represented  by  the 
earlier  note  for  $702,  and  thus  for  all  other  goods,  whether  sold  or 
unsold.  This  note  for  $873.75  drew  interest  from  date,  and  was  se- 
cured by  "a  bunch  of  farmers'  notes"  amounting  to  $773.32  owned  by 
the  bankrupts  (containing  no  title  clause  and  turned  over  to  petitioner 
without  reference  to  whether  or  not  they  were  taken  for  goods  receiv- 
ed by  bankrupts  under  the  Wood  contracts)  and  by  a  mortgage  on  real 
estate  worth  from  $250  to  $300.  On  the  same  day  banJcrupts  gave 
petitioner  a  so-called  warehouse  receipt,  whose  pertinent  provisions 
(omitting  the  property  described)  are  printed  in  the  margin.^ 

This  receipt  included  not  only  the  binders  and  mowers  represented 
by  the  $702  note  of  November  7th,  but  also  $260  worth  of  goods  whose 
purchase  price  was  included  in  the  note  for  $873.75  given  on  the  same 
December  21st.  The  receipt  was  never  filed  or  recorded  anywhere, 
and  the  goods  covered  by  it  remained  continuously  in  the  bankrupts' 
possession,  having  been  removed  to  another  building  only  because  of 
the  sale  of  the  building  in  which  they  had  been  contained.  It  was 
expressly  agreed  when  the  receipt  was  given  that  in  case,  and  to  the 
extent,  of  shipments  on  petitioner's  order,  credit  was  to  be  given  bank- 
rupts on  their  paper.  No  shipments  were  ever  made  or  directed, 
although  bankruptcy  did  not  occur  until  July,  1913. 

1  "This  will  certify  that  J.  B.  Fruchey,  implement  dealers  of  Beaverton,  in  the 
county  of  Gladwin  and  state  of  Michigan,  have  received  of  the  Walter  A.  Wood 

Mowing  &  Reaping  Machine  (Company  as  its  property  the  following 

described  goods:    I  agree  to  store  without  expense  to  said  company 

the  above  property,  safely  and  securely  housed  in  building  located  at 

"I  further  agree  to  deUver,  without  expense  to  said  company,  all  the  above 
property  f.  o.  b.  cars  Beaverton,  Michigan,  promptly  upon  request  of  said 
company  or  Its  authorized  agents  for  shipment  to  such  company  to  such  point 
as  may  be  directed. 

"It  is  understood  and  agreed  that  the  title  to  the  above  described  poop- 
erty  is  now,  and  shall  remain,  vested  in  said  company,  and  that  such  prop- 
erty shall,  under  no  circumstances,  be  removed  from  the  location  describcKl,  or 
otherwise  disposed  of,  without  the  express  written  consent  of  said  company." 
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[4]  The  entire  testimony  on  the  hearing  of  the  petitions  for  reclama- 
tion was  taken  in  the  presence  of  the  referee,  who  held,  as  did  the  Dis- 
trict Judge,  that  the  so-called  warehouse  receipt  was  merely  taken  as 
additional  security  for  the  payment  of  goods  sold  by  petitioner  to  the 
bankrupts.  This  conclusion  upon  the  facts  should  not  be  rejected 
upon  anything  less  than  a  demonstration  of  plain  mistake.  Deupree 
V.  Watson  (C.  C.  A.  6)  216  Fed.  483,  485,  132  C.  C.  A.  543,  and  cases 
cited. 

[B]  If  the  conclusion  upon  the  facts  was  right,  the  judgment  was 
correct  as  matter  of  course.  The  nature  of  the  receipt  involves  a  ques- 
tion of  intent,  and  the  question  of  intent  is  one  of  fact.  Careful  con- 
sideration of  the  evidence  presented  constrains  us  to  agree  with  the 
conclusions  of  the  referee  and  the  District  Judge,  notwithstanding  the 
latter  was  apparently  mistaken  in  the  understanding  that  the  ware- 
house receipt  included  other  goods  than  those  sold  under  the  1911 
contract.  Among  the  significant  facts  leading  to  the  correctness  of  the 
conclusion  below  are  that  the  receipt  was  not  given  at  the  time  the 
$702  note  was  taken,  but  a  month  and  one-half  later,  and  in  connection 
with  a  settlement  under  conditions  that  seemed  to  require  unusual 
security  (indeed,  one  of  the  bankrupts  testified  that  the  receipt  was 
given  at  the  suggestion  of  petitioner's  representative  after  the  $873.75 
note  had  been  given  and  the  collateral  notes  turned  over),  that  the 
receipt  included  property  whose  payment  was  provided  for  in  the 
earlier  note,  and  that  the  goods  to  be  shipped  thereunder  were  merely 
to  be  credited  upon  the  bankrupts'  account  or  paper.  We  are  unable 
to  resist  the  inference  that  the  whole  transaction  of  December  21st 
had  ior  its  object  the  securing  of  existing  indebtedness,  and  that  this 
intent  prompted  and  permeated  the  so-called  warehouse  receipt  as  well 
as  the  other  transactions  of  that  date.  True,  petitioner's  representa- 
tive, in  reply  to  a  question  which  one  of  the  notes  the  "warehouse 
receipt  was  given  to  assume  (assure  ?)"  said  that  it  "was  taken  to  cover 
the  goods,  particularly  the  note  du^  this  fall  *  October,  1913,"  which 
would  be  the  $702  note  of  November  7th ;  and  in  reply  to  the  ques- 
tion whether  it  was  taken  as  additional  security  to  that  particular  note 
said,  "No,  I  could  not  say  that,  because  the  goods  were  already  ours, 
according  to  the  contract,  and  was  simply  taken  as  further  acknowledg- 
ment of  our  title  to  the  goods."  It  is  also  true  that  petitioner's  repre- 
sentative asserted  that  the  receipt  was  taken  in  the  forenoon  and  the 
$873.75  note  not  until  afternoon.  But  the  conflict  as  to  the  order  in 
which  the  documents  were  made  presents  merely  a  question  of  fact, 
and  the  testimony  taken  together  is  not  enough  to  overcome  the  infer- 
ence resulting  from  other  testimony  in  the  case,  having  in  mind  our 
conclusion  that  the  original  contract  was  intended  as  one  of  absolute 
sale. 

It  follows  from  these  views  that  the  judgment  of  the  District  Court 
should  be  affirmed  with  costs. 

s  Italics  ouia. 
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<231  Fed.  684) 

MAXWELL  y.  HOLMESYILLE  MILL  ft  POWER  OO. 

In  re  lOWA-NEBEASKA  PUBMO  SERVICE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Mandi  25,  1916.) 

No.  4489. 

1.  Patment  «=»18— Notes  of  Third  Party. 

The  acceptance  by  an  electric  power  company  from  its  consumer  of 
negotiable  notes  of  a  third  party,  which  were  not  paid  when  due,  for  the 
amount  due  from  the  ccmsumer,  did  not,  in  the  absence  of  an  agre^nent 
to  that  effect,  operate  as  a  payment,  so  as  to  preclude  the  power  com- 
pany from  exerdsing  its  option  to  terminate  the  contract  tor  arrears  in 
payment. 

[M.  Notet — ^For  other  cases,  see  Payment,  Cent  Dig.  St  78-85;  Dec 
Dig.  <S=»18.] 

2.  Electricitt  ^=»11 — ^Elbctrio  Power  Company — Conthact — ^Tkbmihation. 

Where  a  contract  to  furnish  current  at  certain  rates  gave  tlie  power 
company  the  option  to  terminate  the  contract  if  the  payments  thereun- 
der should  become  three  months  in  arrears,  it  was  not  necessary  that 
the  power  company  turn  off  the  current  before  it  gave  notice  of  exercising 
its  option  to  terminate  the  contract. 

[Ed.  Note.— For  other  cases,  see  Electricity,  Dec.  Dig.  ^=»ll.] 

3.  Electricity  ^s»11 — ^Power   Company — Contract — ^Termination — Servigb 

OP  Notice. 

A  notice  of  the  termination  of  a  contract  to  furnish  electric  current, 
which  was  directed  to  the  company  which  originally  contracted  for  the 
current,  but  was  served  on  the  president  and  general  manager  of  the 
company  which  succeeded  to  the  rights  of  the  contracting  company,  who 
was  also  the  president  and  general  manager  of  the  contracting  company, 
was  sufficient  notice  to  the  succeeding  company. 

[Ed.  Note. — For  other  cases,  see  Electricity,  Dec  Dig.  ^s»ll.] 

Oarland,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Thomas  C.  Munger,  Judge. 

In  the  matter  of  the  Iowa-Nebraska  Public  Service  Company,  bank- 
rupt. From  an  order  allowing  the  claim  of  the  Holmesville  Mill  & 
Power  Company  for  the  balance  of  an  account  for  electric  current, 
Henry  E.  Maxwell,  as  receiver  in  bankruptcy,  appeals.    Affirmed. 

Edgar  M.  Morsman,  Jr.,  of  Omaha,  Neb.,  for  appellant 
Hazlett  &  Jack,  of  Beatrice,  Neb.,  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  order  al- 
lowing the  claim  of  $69.72,  the  balance  of  an  account  for  69,725  kilo- 
watt hours  of  electric  current  furnished  by  the  Holmesville  Mill  & 
Power  Company  to  Henry  E.  Maxwell,  receiver  in  bankruptcy  of  the 
estate  of  the  Iowa-Nebraska  Public  Service  Company,  during  the 
month  of  October,  1913.  The  parties  agreed  that  the  current  was 
furnished  and  that  the  reasonable  value  of  this  current  was  1.1  cents 
per  hour.     Maxwell  claims  that  the  current  was  furnished  and  re- 

^=»For  oUier  caaes  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  DigesU  *  Indexes 
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ceived  under  a  written  contract  which  fixed  its  price  at  1  cent  per 
kilowatt  hour,  and  it  is  conceded  that  he  has  paid  that  amount.  The 
Power  Company  insists  that  the  contract  under  which  Maxwell  claims 
had  been  forfeited  and  was  not  in  force  when  the  current  was  fur- 
nished, so  that  it  was  entitled  to  recover  the  reasonable  value  of  the 
current,  which  is  conceded  to  have  been  $69.72  more  than  the  price 
fixed  in  the  contract. 

The  real  question,  therefore,  is  whether  or  not  the  contract  was  in 
force  in  October,  1913.  It  was  made  in  July,  1910,  between  the  Power 
Company  and  the  Electric  Service  Company,  a  corporation,  and  it  pro- 
vided that  it  should  continue  in  force  imtil  November  1,  1915,  that  it 
should  be  binding  upon  the  parties  to  it,  their  successors  and  assigns, 
that  the  Electric  Company  should  remain  liable  for  the  payment  of  the 
amounts  therein  agreed  to  be  paid,  notwithstanding  any  sale  or  as- 
signment thereof  by  it,  and  that  in  case  the  Electric  Company  should 
become  three  months  in  arrears  in  the  pa)mients  of  the  amounts  due 
thereunder  the  contract  might  be  terminated  at  the  option  of  the  Power 
Company.  On  February  19,  1913,  the  Power  Company  served  a  notice 
upon  the  Electric  Service  Company  and  upon  the  Iowa-Nebraska  Pub- 
lic Service  Company  to  the  effect  that  it  canceled  the  contract  because 
its  charges  for  electric  current  furnished  in  June  and  July,  1911,  and  in 
December,  1912,  and  January,  1913,  were  unpaid. 

[1]  As  delinquency  in  payment  for  the  current  for  3  months  was 
indispensable  to  the  right  of  the  Power  Company  to  terminate  the  con- 
tract, if  there  was  no  delinquency  on  its  part  in  the  payment  for  the 
current  furnished  in  June  and  July,  1911,  the  attempted  termination 
of  the  contract  was  ineffectual.  Hence  the  receiver  insists  that  there 
was  no  delinquency  in  payment  for  the  current  furnished  during  these 
2  months.  The  facts  determinative  of  this  claim  are  that  the  Power 
Company  on  August  17,  1911,  accepted  foY*  the  current  furnished  by 
the  Electric  Service  Company  in  June  and  July,  1911,  the  promissory 
note  of  the  Bullock  Public  Service  Company,  a  corporation,  for  $1,- 
231.97,  that  the  articles  of  incorporation  of  the  Bullock  Public  Service 
Company  were  amended  so  as  to  change  its  name  to  the  Iowa- Nebraska 
Public  Service  Company,  that  on  October  20,  1911,  that  company  first 
became  the  owner  of  the  physical  properties  of  the  Electric  Company 
and  of  its  contract  with  the  Power  Company,  that  this  note  was  taken 
up  by  another  note  for  $1,479.10  on  March  7,  1912,  that  on  December 
14,  1912,  the  note  for  $1,479.10  became  due  and  was  taken  up  by  the 
execution  and  delivery  to  the  Power  Company  of  two  promissory 
notes  made  by  the  Iowa-Nebraska  Public  Service  Company  dated 
December  14,  1912,  one  for  $579.10  and  the  other  for  $900,  each  pay- 
able 60  days  after  their  date.  The  Electric  Company  was  not  a  party 
to  any  of  these  notes.  The  Power  Company  accepted  them,  discounted 
them  at  its  bank  from  time  to  time,  and  used  the  proceeds  of  the 
discounts.  On  February  19,  1913,  when  the  notice  of  termination  of 
the  contract  was  served  the  two  last  notes  were  due  and  unpaid,  and 
the  bills  for  the  electric  current  furnished  in  December,  1912,  and 
January,  1913,  also  remained  unpaid. 

It  is  specified  as  error  that  the  court  below  held  that  tlie  acceptance 
by  the  Power  Company  for  the  current  furnished  in  June  and  July, 
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1911,  of  the  promissory  note  of  the  Bullock  Public  Service  Company 
and  the  promissory  notes  of  the  Iowa-Nebraska  Public  Service  Compa- 
ny did  not  constitute  a  payment  of  the  indebtedness  of  the  Electric  Serv- 
ice Company  for  that  current.  Counsel  insist  upon  argument  that  the 
acceptance  of  a  negotiable  note  of  a  third  party  on  account  of  a  debt- 
or's liability  raises  the  presumption  of  a  payment  of  that  liability,  and 
they  call  attention  to  the  fact  that  there  is  no  evidence  in  this  case 
whether  these  promissory  notes  were  accepted  in  payment  of  the  in- 
debtedness of  die  Electric  Service  Company  or  merely  as  evidence  of 
security  for  the  indebtedness.  But  an  examination  of  the  decisions 
has  satisfied  that  the  weight  of  authority  is  that  the  taking  by  a  cred- 
itor of  the  negotiable  note  of  a  third  party  for  an  antecedent  debt  does 
not  extinguish  the  debt  unless  there  is  an  express  or  an  impUed  agree- 
ment that  the  negotiable  note  is  received  as  payment.  Peter  v.  Beverly, 
35  U.  S.  532,  567,  9  L.  Ed.  522;  Randolph  on  Commercial  Paper,  § 
1534;  Bankers'  Trust  Co.  v.  T.  A.  Gillespie  Co.,  181  Fed.  448,  456, 
457,  104  C.  C.  A.  196.  As  the  notes  had  not  been  paid  when  the  notice 
was  given,  and  as  the  bills  for  the  current  for  the  months  of  December, 

1912,  and  January,  1913,  had  not  been  paid,  the  Service  Companies 
were  in  arrears  more  than  3  months,  and  the  Power  Company  had 
the  option  to  terminate  the  contract  when  it  gave  its  notice. 

[2,  3]  The  next  contention  of  counsel  for  the  appellant  is  that  the 
contract  was  not  terminated  by  the  notice,  because  demand  for  pay- 
ment and  a  reasonable  time  thereafter  had  not  been  given,  but  the  evi- 
dence satisfies  that  this  contention  cannot  be  sustained  upon  iht  rec- 
ord ;  second,  that  the  termination  of  the  contract  could  not  be  affected 
because  the  current  was  not  shut  off  by  the  Power  Company  and  a 
refusal  to  furnish  it  made  before  the  notice  was  given,  but  no  reason  is 
perceived  to  sustain  this  contention;  third,  that  the  notice  is  directed 
to  the  Electric  Service  Company,  not  to  the  Iowa-Nebraska  Public 
Service  Company,  which  at  the  time  and  for  a  year  prior  thereto  had 
been  operating  the  electric  light  plant  at  Beatrice,  and  had  succeeded 
to  the  rights  of  the  Electric  Service  Company,  but  the  notice  was 
served  upon  the  president  and  general  manager  of  the  latter  company, 
who  was  the  same  man  as  the  president  and  general  manager  of  the 
former  company,  and  it  was,  in  our  opinion,  sufficient  to  give  the  Iowa- 
Nebraska  Public  Service  Company  full  notice  of  its  effect ;  and,  fourth, 
that  it  was  not  a  bona  fide  notice,  and  was  never  intended  to  operate 
as  such,  because  Mr.  Bullock,  the  president  and  general  manager  of 
the  Service  Company,  testified  that,  when  Mr.  Steinmeyer  served  it 
upon  him,  he  told  him  that  if  he  was  successful  in  some  contest  he 
had  with  some  stockholders  of  his  companies  he  need  pay  no  attention 
to  the  notice,  but  Mr.  Steinmeyer  denied  this  statement,  and  the  court 
below  was  not  convinced  that  such  a  statement  was  ever  made.  The 
notice  was  sufficient  and  effective. 

Finally  it  is  said  that  the  forfeiture  and  cancellation  of  the  contract 
has  been  waived  time  and  again.  The  testimony  upon  this  subject  is 
voluminous.  It  details  the  actions  of  the  various  parties  while  the 
electric  current  has  been  furnished  to  the  Electric  Service  Company, 
to  the  Iowa-Nebraska  Public  Service  Company,  to  certain  creditors  of 
the  Iowa-Nebraska  Public  Service  Company  under  the  contract  be- 
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tween  them  and  the  Power  Company,  and  to  the  receiver  in  bankrupt- 
cy of  the  Iowa-Nebraska  Public  Service  Company.  Suffice  it  to  say 
that  all  the  testimony  upon  this  subject  and  all  the  briefs  concerning 
it  have  been  carefully  read  and  considered,  but  they  have  failed  to 
convince  that  the  court  below  was  in  error  in  its  conclusion  that  no 
waiver  had  ever  been  made. 

Let  the  order  of  the  court  below,  allowing  the  claim  of  the  Power 
Company  for  the  sum  of  $69.72  as  an  unsecured  claim,  be  affirmed. 

GARLAND,  Circuit  Judge  (dissenting).  I  am  unable  to  concur  in 
the  opinion  of  the  court,  and  will  briefly  state  the  reasons  for  my 
dissent  The  case  presents  a  single  question.  Was  the  contract  of 
July,  1910,  in  force  in  October,  1913?  It  was,  if  not  legally  forfeited 
by  the  action  of  the  board  of  directors  of  appellee  in  passing  a  resolu- 
tion to  cancel  the  contract  February  18,  1913,  and  serving  notice  there- 
of on  the  Electric  Service  Company,  February  19,  1913.  The  reason 
for  the  forfeiture  as  stated  in  the  resolution  was  that  the  bills  for 
electric  current  for  the  months  of  June  and  July,  1911,  December, 
1912,  and  January,  1913,  had  not  been  paid.  The  contract  was  one 
for  the  furnishing  of  electric  current  at  1  cent  per  kilowatt  hour.  It 
did  not  specify  the  time  of  payment,  except  as  may  be  inferred  from 
the  following  language: 

"Id  case  party  of  the  first  part  shall  become  three  months  In  arrears  in  the 
payment  of  the  amounts  due  hereunder,  then  this  agreement  may  be  terminat- 
ed at  the  option  of  the  second  party.*' 

It  might  be  inferred  from  this  language  that  the  payments  were  to 
be  made  monthly ;  but,  however  this  may  be,  they  never  were  so  made. 

The  case  must  also  be  considered  with  reference  to  the  principle 
of  law  that  equity  never  under  any  circumstances  lends  its  aid  to 
enforce  a  forfeiture  or  penalty  or  anything  in  the  nature  of  either. 
Marshall  v.  Vicksburg,  82  U.  S.  146,  21  L.  Ed.  121 ;  Livingston  v. 
Tompkins,  4  Johns.  Ch.  (N.  Y.)  415,  8  Am.  Dec.  598;  2d  Story's 
Equity,  §  1319;  Bank  v.  Dearing,  91  U.  S.  35,  23  L.  Ed.  196;  Jones 
V.  Guaranty  Co.,  101  U.  S.  628,  25  L.  Ed.  1030.  With  this  rule  of 
law  in  view,  I  am  of  the  opinion  that  the  words  "three  months  in 
arrears"  ought  to  be  construed  as  meaning  3  "continuous"  months. 
Waiving  this  contention,  however,  I  am  further  of  the  opinion  that 
the  appellee  waived  its  right  to  forfeit  the  contract  for  the  bills  of 
June  and  July,  1911.  Currents  for  these  months  had  been  furnished 
1%  years  when  the  notice  of  February  19,  1913,  was  served.  A  note 
was  given  for  these  bills  in.  August,  1911.  In  March,  1912,  this  note 
was  taken  up  by  a  new  note  executed  by  the  Iowa- Nebraska  Public 
Service  Company.  On  December  14,  1912,  the  note  of  March  12, 
1912,  was  renewed  by  two  notes  maturing  February  12,  1913.  Con- 
ceding that  the  notes  were  not  payment  of  the  bills,  the  appellee  could 
not  without  demand  forfeit  the  contract  for  the  nonpayment  of  the 
same.  It  would  seem  to  be  clearly  inequitable  so  to  do,  especially  as  the 
appellee  was  not  the  owner  of  one  of  the  notes  at  the  date  of  the  for- 
feiture. 
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In  view  of  the  manner  that  payments  were  made,  a  demand  was 
necessary  as  to  the  bills  of  December,  1912,  and  January,  1913,  in  order 
to  place  the  Power  Company  in  default.  Tingue  v.  Patch,  93  Minn. 
437,  101  N.  W.  792;  K.  C.  E.  Co.  v.  U.  P.  R.  R.  Co.  (C.  C.)  17  Fed. 
200;  Carpenter  v.  Wilson,  100  Md.  13,  59  Atl.  186;  Cole  v.  Johnscm, 
120  Iowa,  667,  94  N.  W.  1113. 

I  think  the  judgment  below  should  be  reversed,  and  judgment  en- 
tered for  the  receiver. 


(231  Fed.  688) 

KEYES  V.  DAVTB. 

f  In  re  CHEHALIS  RIVER  LUMBER  &  SHINGIJE3  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  27,  1916.) 

No.  2717. 

1.  Bankruptcy  C=>348 — Claims — ^Pbiorttt — ^"Pebson  Pebfobmino  Labob." 

The  general  manager  of  a  corporation,  who  with  his  wife  owned  all 
but  one  share  of  the  corporate  stock,  and  who  was  appointed  by  a  board 
of  directors,  consisting  of  himself,  his  wife,  and  his  attorney,  is  not 
one  "performing  labor"  for  the  corporation,  who  is  entitled  by  Rem.  & 
Bal.  Code  Wash.  §§  1149,  1150,  1153,  to  a  priority  for  the  balance  of  his 
salary  due  at  the  time  the  corporation  filed  a  voluntary  petition  in  bank- 
ruptcy. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  536;  Dec 
Dig.  «=>348. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Person 
Who  Performs  Labor.] 

2.  Bankbuptot  ^=»348 — Ciaims — Pbiobity — "Sebvant." 

Nor  was  he  a  **servant"  of  the  corporation,  so  as  to  be  entitled  to 
priority  under  Bankr.  Act  July  1,  1898,  c.  541,  $  64*),  cL  4,  30  Stat.  563 
(Comp.  St.  1913,  S  9648),  allowing  a  priority  for  the  wages  due  to  work- 
men, clerks,  salesmen  or  servants,  earned  within  three  months  before 
the  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  536;  Dec 
Dig.  «=>34a 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Servant] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Voluntary  proceeding  in  bankruptcy  by  the  Chehalis  River  Lumber 
&  Shingle  Company,  bankrupt,  in  which  W.  W.  Keyes  was  trustee. 
The  claim  of  W.  C.  Davie  to  a  prior  lien  was  sustained  by  the  referee, 
whose  order  was  affirmed  by  the  District  Court,  and  the  trustee  ap- 
peals.  Reversed. 

Raymond  J.  McMillan,  and  Ernest  K.  Murray,  both  of  Tacoma,. 
Wash.,  for  appellant. 

Van  M.  Dowd,  of  Tacoma,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  bankrupt,  a  corporation,  was  engaged 
in  the  manufacture  and  sale  of  lumber  and  shingles.     It  employed 

(gs^For  oUier  cases  see  utLS^e  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  iDdezes. 
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approximately  220  men.  W.  C.  Davie,  appellee  here,  was  the  corpo- 
ration's general  manager,  employed  at  a  salary  of  $300  per  month. 
The  corporation  was  adjudged  a  voluntary  bankrupt  on  September  24, 
1914.  At  that  time  there  was  due  to  Davie,  as  the  balance  of  his 
salary  earned  within  the  six  months  next  prior  thereto,  the  sum  of 
$587.55.  For  this  amount  he  filed  a  claim  in  this  proceeding,  assert- 
ing a  lien  and  priority  therefor  under  and  by  virtue  of  the  laws  of  the 
state  of  Washington.  To  this  claim,  in  so  far  as  it  asserted  a  lien  and 
priority,  the  trustee  objected,  for  the  reason  that  the  claim  did  not 
state  facts  sufficient  to  entitle  the  claimant  thereto.  The  referee  over- 
ruled the  objections.  The  District  Court  affirmed  the  referee's  order. 
Thereupon  this  appeal  was  perfected. 

[1  ]  The  question  is  whether  appellee  is  entitled  to  a  lien  and  priority 
under  and  by  virtue  of  the  statutes  of  the  state  of  Washington.  We 
think  it  very  clear  that  he  was  not.  Section  1 149,  Rem.  &  Bal.  Annot. 
Codes  and  Statutes  of  Washington  (Laws  1897,  c.  43,  §  1),  reads  as 
follows  : 

"Every  person  performing  labor  for  any  person,  company  or  corporation,  in 
the  operation  of  any  raUway,  canal  or  transportation  company,  or  any  water, 
mining  or  manufacturing  company,  ♦  ♦  ♦  shall  have  a  prior  lien  on  the 
francliise,  earnings,  and  on  all  the  real  and  personal  property  of  said  person, 
company  or  corporation,  which  is  used  in  the  operation  of  its  business,  to  the 
extent  of  the  moneys  due  him  from  such  person,  company  or  corporation, 
operating  said  franchise  or  business,  for  labor  performed  within  six  months 
next  preceding  the  filing  of  his  claim  therefor,  as  hereinafter  provided ;  and 
no  mortgage,  deed  of  trust  or  conveyance  shaU  defeat  or  take  precedence  over 
said  U^." 

Section  1150  of  the  same  Code  provides  that  no  person  shall  be  en- 
titled to  the  lien  given  by  section  1149  unless  within  90  days  after  he 
has  ceased  to  perform  labor  he  shall  file  with  the  proper  county  au- 
ditor a  notice  of  claim  containing  certain  specified  statements,  and 
serve  a  copy  of  the  notice  within  30  days  after  filing.  Section  1153 
of  the  Code  referred  to  is  as  follows : 

"Whenever  a  receiver  or  assignee  is  appointed  for  any  person,  company  or 
corporation,  the  court  sliaU  require  such  receiver  or  assignee  to  pay  all 
claims  for  which  a  lien  could  be  filed  under  this  chapter,  before  the  payment 
of  any  other  debts  or  claims,  other  than  operating  expenses." 

The  appellee,  Davie,  was  manager  and  president  of  the  bankrupt  cor- 
poration ;  he  and  his  wife  owned  all  but  one  share  of  the  stock ;  he 
managed  the  whole  property,  hired  and  discharged  all  employes,  look- 
ed after  all  orders,  attended  to  all  financial  arrangements,  and  to  the 
procuring  and  manufacturing  of  all  timber.  He  expressed  his  own 
relationship  to  the  corporation  in  this  way:  "I  did  everything. 
*  *  *  I  was  the  whole  thing."  His  salary  was  fixed  by  the  board 
of  directors,  which  consisted  of  appellee  himself,  Mrs.  Davie,  his  wife, 
and  his  attorney.  We  may  well  take  appellee  at  his  word  that  he 
was  "the  whole  thing,"  for  the  evidence  showed  that  he  was  carrying 
on  a  business  which  for  every  purpose  was  his  own,  and  which  he  him- 
self elected  to  wind  up  by  voluntary  bankruptcy  in  the  federal  court. 
He  used  the  form  of  corporate  organization  for  reasons  doubtless  suf- 
ficient as  to  general  creditors,  but  which  are  not  of  enough  strength 
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to  afford  him  priority  over  those  who  were  employed  by  him  to  do 
labor  for  his  corporation.  Courts  of  bankruptcy  will  look  through 
such  a  situation  as  the  facts  present,  and  will  avoid  the  injustice  of 
deciding  that  the  owner  and  self-chosen  directing  manager  of  a  cor- 
poration can  through  his  practically  exclusive  control  fix  his  own  com- 
pensation as  manager,  and  thereafter,  when  he  has  put  his  corpora- 
tion into  volimtary  bankruptcy,  claim  a  priority  for  moneys  due  to 
himself,  as  one  who  has  performed  labor,  over  those  subordinates 
whom  he  has  employed  to  do  work. 

[2]  The  general  principle  underlying  statutes  giving  priorities  to 
certain  persons  was  discussed  in  Blessing  v.  Blanchard,  223  Fed.  35, 
138  C.  C.  A.  399,  where  we  held  that  the  word  "servant,"  as  used  in 
section  64b  of  the  Bankruptcy  Act,  means  a  restricted  class  of  subor- 
dinate helpers  who  work  for  wages,  but  who  are  not  salesmen,  work- 
men, or  clerks,  and  that  it  did  not  include  the  manager  of  a  business, 
notwithstanding  that  he  may  also  have  rendered  services  as  a  sales- 
man.   Judge  Gilbert  said: 

"Priority  of  payment  was  Intended  for  the  benefit  only  of  those  who  are  de- 
pendent upon  their  wages,  and  who,  having  lost  their  employment  by  the 
bankruptcy,  would  be  In  need  of  such  protection."  In  re  Stryker,  158  N. 
Y.  526,  53  N.  E.  525,  70  Am.  St.  Rep.  489;  Penn.  &  DeL  R.  R.  CJo.  v.  Lenffer,  84 
Pa.  168,  24  Am.  Rep.  189 ;  In  re  Directors  of  American  Lace  &  Fancy  Paper  Co. 
30  App.  Div.  321,  51  N.  Y.  Supp.  818 ;  In  re  Carolina  Ckwperage  Co.  (D.  C.)  96 
Fed.  950;  In  re  Greenberger  (D.  C.)  203  Fed.  583;  In  re  Albert  O.  Brown  (D. 
C.)  171  Fed.  281;  In  re  Crown  Point  Brush  Co.  (D.  C.)  200  Fed,  882;  In  re 
Continental  Paint  Co.  (D.  C.)  220  Fed.  189. 

In  Re  Lawler  (D.  C.)  110  Fed.  135,  Judge  Hanford  was  of  the  opin- 
ion that  the  statute  of  Washington  (already  quoted)  gives  a  lien  of 
priority  to  a  traveling  salesman  who  worked  upon  a  salary  and  who 
went  from  place  to  place  exerting  himself  to  find  a  market  for  the 
lumber  manufactured  by  his  employer.  He  expressed  the  general 
view  that: 

"All  participants  in  carrying  on  the  operation  of  the  several  different  Unds 
of  companies  mentioned  (in  the  statute)  are  entitled  to  Uens.** 

But  the  facts  before  the  court  did  not  require  so  broad  a  construc- 
tion ;  the  case  is  not  persuasive. 

Cors  &  Wegener  v.  Ballard  Iron  Works,  41  Wash.  390,  83  Pac.  900, 
is  cited  by  respondent.  In  that  case  the  Supreme  Court  of  the  state, 
affirming  findings  of  fact  made  by  the  lower  court,  sustained  the  pri- 
ority of  Hens  filed  under  the  state  law,  quoted  above,  by  certain  claim- 
ants who  were  stockholders  and  officers  in  the  corporation  and  who 
appear  to  have  claimed  wages  as  employes.  The  Supreme  G)urt  in 
its  opinion  discusses  the  evidence,  but  does  not  refer  to  the  language 
of  the  statute,  nor  to  its  scope,  further  than  to  say  that  under  the  facts 
as  found  by  the  referee  and  lower  court  the  claimants  were  entitled 
to  priorities.    The  opinion  expressly  says  that: 

"The  only  question  here  Involved  Is  one  of  fact,  and,  having  determined  that 
the  findings  made  by  the  court  are  aU  supported  by  the  evidence,  we  tbink 
the  conclusion  of  law  and  final  order  made  necessarily  follow." 

It  goes  without  saying  that,  if  the  Supreme  Court  of  the  state  had 
constnied  the  statute  as  generally  applicable  to  one  situated  as  was 
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the  appellee  in  the  case  before  us,  we  should  follow  that  construction ; 
but  we  think  the  case  is  not  authoritative  upon  the  point  here  involved. 

Our  opinion  being  that  the  claim  of  the  appellee  was  not  entitled  to 
priority  under  the  statutes  of  the  state  of  Washington,  we  need  not 
consider  whether  the  state  statute  has  been  supplanted  by  Bankr.  Act, 
§  64b,  cl.  5,  dealing  with  priority  of  liens,  for  plainly  appellee  cannot 
contend  that  he  is  included  in  those  whose  priorities  are  preserved  by 
clause  4  of  the  federal  statute. 

The  order  of  the  District  Court  is  reversed. 


(231  Wed.  601) 

ROSENTHAL  v.  BRONX  NAT.  BANK  et  al. 

(Circuit  Court  of  Appeals^  Second  Circuit    March  21,  1916.) 

No.  225. 

Bankbijftct  4=»166(4) — Pbefebence — Bexiet  of  Cheditob. 

Where  a  bank  took  a  chattel  mortgage  covering  the  machinery  and  all 
movable  property  fr<»n  an  insolvent  firm  to  secure  a  loan,  the  greater 
part  of  which  was  applied  to  unsecured  notes  of  the  firm  held  by  the 
bank,  but  not  yet  due,  and  notes  the  security  for  which  was  insufficient, 
after  the  chief  credit  man  of  the  bank  had  refused  several  appUcations 
for  loans  by  the  firm  within  a  short  time,  knew  that  its  account  at  the 
bank  was  depleted,  and  that  many  of  its  checks,  some  issued  to  employes 
for  as  little  as  $1,  had  been  dishonored,  and  that  the  firm  had  evaded  the 
bank's  request  for  a  statement,  and  had  rendered  no  statement  to  a  mer- 
cantile agency  showing  their  assets  and  Uabillties  within  the  past  year, 
the  bank  had  reasonable  cause  to  believe  that  the  firm  was  insolvent,  and 
that  a  preference  would  result  from  the  giving  of  the  chattel  mortgages, 
so  that  it  was  voidable  by  the  trustee,  under  Bankr.  Act  July  1,  1898,  c. 
541,  S  60b,  30  Stat  562  (Comp.  St  1913,  §  9^44). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  250,  251, 
256 ;   Dec.  Dig.  «&=»166(4).] 

Appeal  from  tlie  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  Marcus  Rosenthal,  as  trustee  in  bankruptcy,  against  the 
Bronx  National  Bank  and  others,  to  set  aside  a  chattel  mortgage  and 
recover  the  value  of  the  property  sold  by  defendant  Bank  thereunder. 
Decree  for  complainant  (222  Fed.  83),  and  defendant  Bank  appeals. 
Affirmed. 

Defendant  Bronx  National  Bank  appeals  from  final  decree  in  favor 
of  defendant,  setting  aside  a  chattel  mortgage  and  awarding  plaintiff 
the  sum  of  $3,442,  being  the  net  value  of  the  property  covered  by  the 
mortgage. 

Williams,  Folsom  &  Strouse,  of  New  York  City  (C.  D.  Folsom,  of 
New  York  City,  of  counsel),  for  appellant 
E.  L.  Bondy,  of  New  York  City,  for  appellees. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  District 
Judge, 

MAYER,  District  Judge.  On  January  13, 1914,  the  bankrupts,  trad- 
ing as  Oriental  Lace  Company,  owed  the  Bronx  National  Bank  about 

4=s»For  oUier  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  DigesU  *  Indexes 
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$3,700.  On  that  day  they  executed  and  delivered  to  the  bank  a  chattel 
mortgage  for  $4,200,  and,  with  the  proceeds,  paid  the  amount  which 
they  owed  the  bank.  The  trustee  assails  this  transaction  as  coming 
within  section  60b  of  the  Bankruptcy  Law,  on  the  ground  that  the 
bankrupts  were  then  insolvent,  and  that  the  bank  knew  or  had  reason- 
able cause  to  believe  they  were  insolvent,  and  that  the  transfer  by  way 
of  chattel  mortgage  would  effect  a  preference  in  favor  of  the  bank. 

The  adjudication  in  bankruptcy  was  against  the  bankrupts  both  as 
individuals  and  as  copartners.  The  partnership  had  been  banking  with 
defendant  on  and  off  since  about  January,  1912.  In  January,  1913, 
relations  ceased,  but  were  resumed  in  May,  1913.  In  addition  to  the 
use  of  an  ordinary  checking  account,  the  partnership  from  time  to 
time  borrowed  money,  usually  on  the  security  of  outstanding  accounts 
receivable.  In  November,  1913,  at  a  time  when  the  condition  of  the 
bankrupts  must  have  seemed  satisfactory,  the  bankrupts  borrowed 
$2,000  from  the  bank,  without  security,  for  which  they  gave  two  notes, 
of  $1,000  each,  dated  November  26,  1913,  and  payable  respectively 
January  26,  1914,  and  February  26,  1914.  Throughout  their  relations 
with  the  bank,  the  bankrupts  from  tim§  to  time  had  overdrawn  their 
account,  but  apparently  made  these  overdrafts  good. 
,  In  December,  1913,  however,  there  followed  in  rapid  succession, 
events  sufficient  to  warn  any  bank  official  of  ordinary  intelligence  that 
the  bankrupts  were  in  a  precarious  financial  condition.  Altman,  one 
of  the  bankrupts,  applied  to  Quinn,  vice  president  and  credit  man  of 
the  bank,  for  a  loan  of  $5,000,  and  discussed,  in  that  connection,  giv- 
ing a  chattel  mortgage.  Quinn  refused  to  make  the  loan  because,  as 
Altman  testified,  "he  did  not  care  to  go  any  further  with  loans,  since 
we  owed  him  so  much  money."  Kolbe,  the  cashier  of  the  bajik,  in 
December,  1913,  and  January,  1914,  was  constantly  insisting  that  Alt- 
man's  firm  should  make  good  a  considerable  number  of  dishonored 
checks,  or,  as  Kolbe  put  it : 

"There  Is  a  bandi  of  checks  come  In  here ;  and  you  haven't  a  cent  of  money 
in  the  bank  there,  and  the  checks  are  varying  from  |1  up.  I  am  going  to 
turn  down  every  one  of  them  if  you  don't  make  good.** 

These  small  checks  had  been  given  to  laborers  or  wage-earners  in 
the  employ  of  the  bankrupts.  About  the  middle  of  December,  1913, 
Quinn  asked  Altman  for  a  new  financial  statement.  This,  for  obvious 
reasons,  was  never  furnished  by  Altman,  and  the  request  was  evaded. 
Quinn  testified  that  in  December  he  called  upon  Dun  &  Co.  for  a  finan- 
cial report  of  the  Oriental  Lace  Company ;  but  this  report,  while  dated 
December  18,  1913,  could  not  have  enlightened  Quinn,  and,  on  the 
contrary,  should  have  aroused  inquiry,  because  it  did  not  contain  any 
data  as  to  assets  and  liabilities  later  than  December  3,  1912 — about  a 
year  previous. 

Altman,  evidently  in  desperate  straits,  was  persistent,  and  again 
oflFered  a  chattel  mortgage  to  secure  a  loan.  Quinn  now  changed  his 
attitude,  undoubtedly  in  a  desire  to  secure  the  bank  against  a  failing 
debtor.  He  concluded  to  make  a  loan  of  $4,200,  secured  by  a  chattel 
mortgage  covering  machinery,  plant,  and  tangible  assets,  except  mer- 
chandise.   With  me  proceeds  of  the  loan,  the  Oriental  Lace  Company 
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paid  the  bank  the  $2,000  owed  on  notes,  not  yet  due,  took  up  about 
$1,573  balance  due  the  bank  and  secured  by  assigned  accounts  which 
had  become  stale  and  evidently  worthless,  and  the  remaining  amount 
of  about  $627  went  to  the  bankrupts  and  was  used  by  them  in  paying 
debts  and  making  good  dishonored  checks.  The  mortgage  was  execut- 
ed January  12,  1914,  and  filed  January  13,  1914.  The  inevitable  result 
of  filing  a  chattel  mortgage  covering  all  the  bankrupts'  available  mort- 
gageable property  followed  on  January  16,  1914,  when  a  petition  in 
bankruptcy  was  filed  against  the  bankrupts  individually  and  as  copart- 
ners. 

From  the  forgoing  facts,  which  are  somewhat  more  fully  set  forth 
in  the  opinion  of  the  District  Judge,  it  is  apparent  that  Quinn  was 
placed  on  his  guard,  and  that  he  must  have  believed  or,  in  any  event, 
had  reasonable  cause  to  believe,  that  the  bankrupts  were  insolvent. 
The  lending  of  a  little  extra  cash  is  an  expedient  well  known  to  those 
familiar  with  transactions  of  this  kind.  Its  purpose  is  to  give  an  ap- 
pearance of  good  faith  and  of  present  new  consideration  to  a  trans- 
action which  has  for  its  object  the  securing  of  an  existing  or  past-due 
indebtedness.  In  this  case  the  chattel  mortgage  amply  secured  the 
loan  of  $4,200,  and  would  have  fully  protected  the  bank  if  it  had  with- 
stood the  assault  of  the  trustee.  It  is  not  often  that  so  clear  and  con- 
vincing a  case  of  preferential  transfer  is  made  out  as  the  trustee  has 
here  proved. 

It  is  insisted,  however,  that,  in  any  event,  the  value  of  the  mortgaged 
chattels  as  found  by  the  District  Court  was  excessive.  With  this  we 
do  not  agree.  There  was  evidence  upon  which  the  trial  court  could 
have  placed  the  value  at  a  higher  figure.  His  conclusion  on  that  sub- 
ject, with  the  credit  he  allowed  the  bank,  including  the  expense  of  mov- 
ing the  chattels,  was  conservative,  and  was  fully  supported  by  the  evi- 
dence. 

Other  questions  raised  need  not  be  discussed,  and  are  sufficiently 
considered  in  the  opinion  of  the  District  Judge. 

The  decree  is  affirmed,  with  costs. 


(281  Fed.  693) 

BAMES  V.  H.  B.  CLAFLIN  00. 

In  re  BIANTINDALB  et  aL 

(Oircolt  Oonrt  of  Appeals,  Second  Oircnit    March  14,  1916^) 

No.  14a 

1.  Rbceivebs  ^s»196(1) — Oompbnsation — ^Amouni^-Discbetion  of  Ooubt. 
ReceiverB  are  entitled  to  a  fair  and  reasonable  compensation  for  the 
services  rendered,  to  be  fixed  by  the  court  appointing  them  after  con- 
sidering the  nature  of  the  matters  administered,  the  amount  involved, 
the  complications  attending  it,  the  amount  of  the  bond,  the  time,  labor, 
and  skill  needed  and  expended,  the  degree  of  success  under  all  the  cir- 
cumstances, the  fidelity  to  details,  and  the  promptness  in  accounting,  and 
to  be  determined  on  the  compensation  for  similar  services  in  the  perform- 
ance of  official  duties,  rather  than  in  private  business  transactions,  and 
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in  consideration  of  the  value  of  the  services  rendered,  not  generally,  but 
with  reference  to  that  trust 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §§  392-395;  Dec 
Dig.  «=>198(1).] 

2.  Appeal  and  Ebrob  ^=s>955 — Rsceivebs  «=s>198(2)— Discbktion  of  Coubt — 

Compensation  of  Reobiveb. 

The  compensation  allowed  a  receiver  is  within  the  discretionary  power 
of  the  lower  court,  which  ordinarily  has  better  knowledge  of  the  con- 
trolling circumstances  than  an  appellate  tribunal  can  have,  and  will 
not  be  reversed,  where  there  are  no  facts  which  show  that  the  court 
abused  Its  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  3822; 
Dec  Dig.  «=5>955;    Receivers,  Cent  Dig.  §  396;   Dec  Dig.  «=5>198(2).] 

3.  Receivebs  ^=>198(2) — Compensation — Amount. 

An  allowance  by  the  District  Court  of  $33,000  as  compensation  to  eadi 
of  two  receivers  of  a  large  mercantile  corporation,  of  which  the  assets 
exceeded  $55,000,000  and  the  liabilities  $47,000,000,  exclusive  of  capital 
stock,  where  the  receivership  lasted  eight  months,  during  which  assets 
exceeding  $30,000,000  passed  through  the  hands  of  the  receivers,  whose 
services  were  efficient  and  satisfactory  in  trying  circumstances.  Is  not 
so  low  as  to  show  an  abuse  of  discretion,  though  the  creditors  advised  the 
court  that  they  would  not  object  to  an  allowance  of  $50,000  to  each  of  the 
receivers. 

[Ed.  Note. — B\)r  other  cases,  see  Receivers,  Cent  Dig.  {  396 ;  Dec  Dig. 
«=5>198(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  John  C.  Eames  against  the  H.  B.  Claflin  Company. 
In  the  matter  of  the  application  of  receivers  for  allowances.  From  an 
order  of  the  District  Judge,  fixing  the  compensation  of  the  receivers 
theretofore  appointed,  the  receivers  appeal.     Affirmed. 

Rushmore,  Bisbee  &  Stem,  of  New  York  City  (Charles  E.  Rush- 
more  and  Henry  Root  Stem,  both  of  New  York  City,  of  counsel),  for 
appellants. 

White  &  Case,  of  New  York  City  (Josepii  M.  Hartfield,  of  New 
York  City,  of  counsel),  for  noteholders'  committee,  B.  W.  Jones,  bidder, 
and  Mercantile  Stores  Corp. 

Saul  S.  Myers,  of  New  York  City  (Seldon  Bacon,  of  New  York 
City,  of  counsel),  for  respondents  Belding  and  others. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  By  an  order  dated  June  24,  1914,  Joseph 
B.  Mantindale  and  Frederic  A.  Juilliard  were  appointed  temporary  re- 
ceivers of  the  H.  B.  Claflin  Company,  of  the  city  of  New  York,  and 
they  at  once  took  possession  of  the  properties  of  the  company  and  con- 
tinued in  the  possession  of  the  same  tmtil  in  February,  1915,  they  were 
given  authority  to  continue,  manage,  and  operate  the  business  of  the 
company  until  the  further  order  of  the  court. 

The  failure  of  the  H.  B.  Claflin  Company  is  thought  to  have  been, 
as  respects  the  assets  and  liabilities  involved  and  the  world-wide  stand- 
ing and  reputation  of  the  house,  the  largest  mercantile  failure  which 
ever  occurred  in  this  country,  or,  so  far  as  we  know,  in  any  country. 
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Their  balance  sheet,  as  of  the  date  when  the  receivers  were  appointed, 
disclosed  assets  to  the  amount  of  $55,259,523.92  and  liabilities  to  the 
amount  of  $47,225,423.58.  The  excess  of  the  assets  over  liabilities,  ex- 
clusive of  capital  stock,  was  stated  to  have  been  $8,034,100.34.  The 
capital  stock  amounted  to  $9,000,000,  so  that  the  deficit,  including  cap- 
ital stock  liability,  was  $965,899.66. 

The  estate  which  passed  through  the  hands  of  the  receivers  was 
very  large.  It  appears  that  the  purchases  and  sales  made  by  the  re- 
ceivers in  the  eight  months  they  were  in  possession  amounted  to  some 
$15,000,000,  and  that  the  upset  price  fixed  on  the  sale  of  the  business 
as  a  whole  amounted  to  over  $14,000,000  more.  The  total  amount  of 
assets  which  passed  through  their  hands  is  admitted  to  have  been  over 
$30,000,000.  Ten  days  prior  to  the  transfer  of  the  assets  by  them  their 
miscellaneous  disbursements  had  amounted  approximately  to  $1,585,- 
000,  and  they  had  cash  on  deposit  in  the  banks  to  the  amount  of  $6,- 
339,552.89. 

The  difficulties  which  the  receivers  would  have  to  contend  with  in 
ordinary  times  were  enhanced  veiy  considerably  by  the  European  War, 
which  made  the  matter  of  collections  in  Europe  an  embarrassing  task. 
There  is  no  question  but  that  the  receivers  discharged  their  duties  in 
a  very  efficient  and  satisfactory  manner.  One  of  the  receivers  is  the 
president  of  the  Chemical  National  Bank,  and  the  other  is  a  member  of 
a  mercantile  house  engaged  in  the  same  character  of  business  as  that 
of  the  H.  B.  Claflin  Company.  Each  of  these  men  enjoys  in  the  busi- 
ness community  the  highest  reputation  for  integrity  and  business 
acumen.  The  esteem  in  which  they  are  held  is  shown  by  the  fact  that 
the  creditors  practically  recommended  to  the  court,  or  perhaps  it  would 
be  more  accurate  to  say  that  they  advised  the  court,  that  if  it  saw  fit 
to  fix  the  value  of  the  services  of  each  at  the  sum  of  $50,000  such 
action  would  be  satisfactory  to  the  creditors. 

The  District  Judge,  however,  has  seen  fit  to  enter  an  order  allowing 
to  each  the  sum  of  $33,000.  In  his  opinion  that  was  a  proper  allowance 
for  the  services  rendered.  No  doubt  he  gave  a  careful  and  conscien- 
tious consideration  to  the  rights  of  ail  concerned.  Nevertheless  the 
allowance  made  did  not  prove  to  be  satisfactory  to  the  receivers,  and 
the  matter  has  been  brought  into  this  court  on  assignment  of  errors 
and  an  appeal.  The  appellants  claim  in  this  court  that  they  should 
have  been  paid  the  sum  of  $50,000  each. 

[1]  The  receivers  are  entitled  to  a  reasonable  compensation  for  the 
services  they  have  performed.  The  court  which  appointed  them  has 
the  right  to  determine  what  that  reasonable  compensation  is.  In  doing 
so  it  must  exercise  its  discretion.  But  while  the  matter  is  left  to  its 
discretion,  it  is  not  at  liberty  to  fix  the  allowance  at  more  than  a  fair 
and  reasonable  amount.  The  controlling  considerations  in  such  cases 
have  been  well  stated  in  34  Cyc.  472,  as  follows : 

"The  considerations  that  should  be  controlling  with  the  court  in  fixing 
compensation  are  the  nature  of  the  matters  administered,  the  amount  involv- 
ed, the  complications  attending  it,  the  amount  of  bond  required,  the  time 
spent,  the  labor  and  skill  needed  or  expended,  the  degree  of  success  attained 
under  all  the  circumstances,  the  fidelity  to  details,  the  appreciation  evidenced 
as  to  the  responsibilities  of  the  position,  the  character  of  such  respcmsibilities, 
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the  expedition  with  which  the  trust  has  been  administered.  In  view  of  re- 
sults reached,  and  the  method,  character,  and  promptness  of  the  accounting, 
having  regard,  as  a  standard,  to  what  Is  paid  for  somewhat  similar  services 
in  the  performance  of  official  duties,  not  the  standard  in  private  business 
transactions.  The  amount  of  a  receiver's  compensation  does  not  depend  upon 
the  special  qualifications  or  standing  of  the  person  appointed,  or  the  demands 
made  upon  Ills  time  by  private  business,  nor  yet  upon  the  estimates  that 
persons  who  are  themselves  in  receipt  of  an  ample  income  may  put  upon  his 
services  from  the  standpoint  they  occupy.  The  value  of  the  services  render- 
ed should  not  be  considered  generally  but  only  with  reference  to  the  trust 
administered." 

[2]  Appellate  courts  are  not  much  inclined  to  interfere  with  the 
exercise  of  this  discretionary  power  of  courts  of  first  instance.  The 
lower  court  ordinarily  has  better  knowledge  of  the  controlling  circum- 
stances than  an  appellate  tribunal  can  have.  As  the  Supreme  Court, 
speaking  through  Mr.  Justice  Bradley,  said  in  Trustees  v.  Greenough, 
105  U.  S.  527,  26  L.  Ed.  1157  (1882): 

"The  court  below  should  have  considerable  latitude  of  discretion  on  the 
subject,  since  it  has  far  better  means  of  knowing  what  la  Just  and  reasonable 
than  an  appellate  court  can  have." 

To  the  same  effect  is  Stuart  v.  Boulware,  133  U.  S.  78,  10  Sup.  Ct 
242,  33  L.  Ed.  568  (1890),  where  Mr.  Chief  Justice  Fuller  quotes  ap- 
provingly from  Trustees  v.  Greenough,  supra.  And  see  In  re  Cash- 
Papworth  Grow-Sir,  210  Fed.  24,  126  C.  C.  A.  604  (1913),  where  this 
court,  speaking  through  Judge  Lacombe,  said : 

"The  discretion  of  the  District  Judge  does  not  come  here  for  review,  except 
where  such  discretion  has  been  plainly  abused,  and  the  record  sufficiently  in- 
dicates upon  what  state  of  facts  it  was  that  the  discretion  was  exercised." 

[3]  Our  observation  has  led  us  to  think  that  courts,  when  they  have 
erred  in  fixing  the  allowances  of  receivers,  have  done  so  by  making 
them  too  great,  rather  than  too  small.  In  some  parts  of  the  country 
allowances  have  sometimes  been  so  excessive  as  to  justly  provoke 
severe  criticism.  It  is  not  often  that  it  is  said  that  a  court  has  under- 
estimated the  value  of  a  receiver's  services.  In  all  cases  of  this  nature 
the  allowances  made  should  be  with  a  jealous  regard  to  the  rights  of 
all  concerned.  In  the  particular  case  the  court  below  conscientiously 
endeavored  to  arrive  at  a  just  conclusion.  There  are  no  facts  present- 
ed which  show  that  the  court  has  abused  its  discretion. 

Order  affirmed. 


(231  Fed.  696) 

LONDON  V.  BIOGRAPH  CO. 
(Circuit  Court  of  Appeals,  Second  C?ircuit    February  15,  1916.) 

No.  104. 

COPTBTOnTS  ^=>55 — ^INTBINGEMENT — COPTINQ  CONSTITUTING   iNFBINOElfENT. 

A  copyright  of  a  story  held  not  infringed  by  a  moving  picture  play, 
where  the  fundamental  plot,  common  to  both,  was  old,  and  the  narratlTe 
and  embellishments  by  which  the  author  gave  literary  value  to  the  story 
were  not  reproduced  in  the  play. 

[Ed.  Note, — ^For  other  cases,  see  Copyrights,  Cent  EMg.  |  52;  Dea  Dig. 
<g=>55.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Jack  London  against  the  Biograph  Company.  De- 
cree for  complainant,  and  defendant  appeals.    Reversed. 

This  cause  comes  here  upon  appeal  from  a  decree  in  favor  of  com- 
plainant in  a  suit  brought  under  the  Copyright  Act.  The  decree  award- 
ed a  permanent  injunction  against  the  production  of  certain  motion 
pictures  and  the  manufacture  or  sale  of  films  therefor;  it  also  adjudg- 
ed payment  of  damages  by  the  defendant  in  the  sum  of  $250,  with  a 
similar  amount  for  complainant's  attorney's  fee. 

Robert  C.  Beatty,  of  New  York  City,  for  appellant 
Hugh  A.  Bayne,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  complainant  in  1906  wrote  a  short 
story  entitled  "J^st  Meat,"  which  he  sold  to  the  Magazine  Company. 
It  was  published  in  the  magazine  and  duly  protected  by  copyright,  se- 
cured by  the  company.  Defendant  prepared  and  exhibited  in  motion 
pictures  a  dramatic  story,  the  scenes  of  which  closely  resembled  those 
described  in  the  story.    The  motion  picture  i§  entitled  "Love  of  Gold." 

The  bill  alleged  that  complainant  was  "the  author  of  a  certain  orig- 
inal story  entitled  'Just  Meat' " ;  defendant  traversed  that  allegation  by 
an  express  denial.  Under  our  decision  in  Bosselman  v.  Richardson,  174 
Fed.  622,  98  C.  C.  A.  127,  complainant  should  have  produced  testi- 
mony to  support  his  averment.  We  are  of  the  opinion,  however,  that 
defendant  did  not  specifically  call  the  point  here  raised  to  the  attention 
of  the  trial  court.  Had  he  done  so  presumably,  the  complainant  would 
have  taken  the  stand,  and  we  should  have  been  informed  to  what  ex- 
tent, if  at  all,  he  was  consciously  indebted  to  earlier  sources  for  the 
plot  or  incidents  of  the  copyrighted  story. 

The  plot  of  both  the  story  and  the  picture  play  is  this :  Two  thieves 
commit  a  burglary,  capturing  a  large  amount  of  money  and  jewelry. 
They  return  to  their  room  and  discuss,  not  harmoniously,  the  division 
of  the  plunder.  Each  of  them  succeeds,  unknown  to  the  other,  in  put- 
ting poison  in  something  which  the  other  is  about  to  swallow.  Each 
swallows  the  poison  prepared  by  the  other  and  both  die.  There  are 
variances  in  the  details  between  the  story  and  the  picture  play.  In  the 
one  a  single  burglar  enters  the  room  and  murders  the  man  therein, 
while  the  other  keeps  watch  in  the  street ;  in  the  other  both  enter  and 
chloroform  the  man  in  the  room.  In  the  one  the  story  opens  with  one 
man  on  patrol  and  his  partner  inside;  the  other  opens  with  both  of 
them  starting  from  their  living  room.  In  the  one,  burglar  A  goes  out 
and  buys  some  steak  for  breakfast  and  puts  poison  on  part  of  it,  while 
burglar  B  in  the  interim  puts  poison  in  one  of  the  coffee  cups.  In  the 
other,  both  remaining  in  the  room  and  each  ignorant  of  what  the  other 
is  doing,  A  puts  poison  in  a  glass  of  whisky  and  B  puts  poison  in  a 
coflFee  cup.  The  fundamental  idea,  common  to  both  story  and  picture 
play  is  the  mutual  poisoning  of  the  criminals,  who  thus  die  by  their 
own  hands.    Apparently  that  is  the  one  strong  dramatic  touch,  which 
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makes  both  salable.  If,  after  the  burglary,  the  thieves  had  merely 
escaped  with  their  booty,  or  had  after  more  or  less  discussion  divided 
it  between  them,  it  is  hardly  likely  that  any  one  would  pay  good  money 
to  buy  the  story  or  to  see  the  play.  It  is  the  swift  and  startling  man- 
ner in  which  retributive  justice  is  meted  out  for  their  crimes.  Destiny, 
the  Anangke  of  the  old  Greek  drama,  using  their  own  passions,  their 
own  wills,  and  their  own  hands  to  effect  the  result,  constitutes  the 
strong  point.  The  plot  is  highly  dramatic  and  calculated  to  app^ 
powerfully  to  reader  or  spectator.  But  it  is  an  old  one ;  it  appears  in 
Chaucer's  Pardoner's  Tale.  In  the  works  of  Chaucer  edited  by  Rev. 
Walter  W.  Skeats  and  published  in  1894  (vol.  Ill,  438  to  445),  earlier 
versions  of  the  story  are  given  and  it  is  traced  back  to  the  East  Some- 
times there  is  one  robber,  sometimes  more;  sometimes  one  is  killed 
by  violence  and  the  other  by  poison;  but  in  all  the  criminals  them- 
selves are  the  avengers.  The  same  occurrence  is  a  prominent  feature 
in  Kiplingfs  story  of  the  King's  Ankus  found  in  his  Second  Jimgle 
Book.  The  plot  is  common  property;  no  one  by  presenting  it  with 
modern  incidents  can  appropriate  it  by  copyrighting. 

In  the  complainant's  story  there  is  more  than  this  old  plot ;  the  nar- 
rative is  made  attractive  by  the  introduction  of  physical  and  psycho- 
logical elements.  It  indicates  the  different  personal  equations  of  the 
two  men,  their  respective  attitudes  towards  the  crime  committed.  It 
has  a  strongly  written  description  of  the  patrol  kept  by  one  burglar  on 
watch — we  are  not  taken  into  the  house  and  do  not  see  the  crime  com- 
mitted; the  conditions  in  the  street,  indoors  and  out,  the  passage  of 
chance  pedestrians,  the  dodging  of  a  policeman  cmi  his  beat,  especially 
the  abnormally  developed  instinct  of  human  presence  and  the  capacity 
of  the  foxlike  thief  for  sensing  whether  it  imports  danger  or  is  harm- 
less. There  is  none  of  this  in  the  picture  play ;  indeed,  it  seems  hardly 
possible  that  any  amount  of  effort  to  "register"  emotions  could  pro- 
duce it  on  a  film.  Moreover,  the  story  contains  another  dramatic  ele- 
ment, not  found  in  the  play.  As  has  been  said,  the  man  found  with  the 
jewels  and  money  is  strangled  by  the  burglar  who  awakened  him. 
From  the  newspaper  of  the  next  day  they  learn  that  the  victim  had 
robbed  his  partner  and  was  waiting  at  the  time  and  place  with  his 
plunder  to  take  a  steamer  whose  saihng  had  been  delayed  a  few  hours. 
Here,  too,  was  swift  and  terrible  retribution  following  crime.  If  the 
story  stopped  with  the  reading  of  the  newspaper  and  the  division  of 
the  burglar's  booty,  it  would  have  literary  merit ;  the  same  could  not 
be  said  of  the  play,  if  the  element  of  mutual  poisoning  were  eliminated. 

Of  course  in  transferring  the  action  of  this  story,  centuries  old,  to 
modern  times,  the  criminals  will  not  be  Orientals,  but  highwaymen  or 
burglars ;  their  home  will  not  be  in  a  cave  or  a  hut  in  a  wood,  but  in 
a  rented  room  in  a  modem  building ;  their  surroundings  will  be  squalid, 
not  comprising  a  separate  kitchen;  they  will  perpetrate  their  crimes 
according  to  modem  methods ;  if  they  are  to  be  given  poison,  it  will 
presumably  be  conveyed  in  meat  or  bread,  coffee  or  whisky.  Re- 
semblance between  the  story  and  the  play  in  such  minor  incidents  are 
unimportant;  not  a  single  one  of  them  is  dramatic,  exciting,  or  at- 
tractive as  was  the  railroad  scene  in  Under  the  Gaslight.    The  copy- 
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right  cannot  protect  the  fundamental  plot,  which  was  common  prop- 
erty long  before  the  story  was  written ;  it  will  protect  the  embellish- 
ments with  which  the  author  added  elements  of  literary  value  to  the 
old  plot,  but  it  will  not  operate  to  prohibit  the  presentation  by  some  one 
else  of  the  same  old  plot  without  the  particular  embellishments. 
The  decree  is  reversed,  with  costs. 


(231  Fed.  689) 

In  re  H.  BATTERMAN  CO. 

In  re  BEDFORD  00. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  14,  1916.) 

Nofl.  75.  76. 

Bakkrttptct    ^=s>223 — Referee — Compensation — Composition    with   Cbedi- 

TOBS. 

Where  a  bankrupt's  composition  with  its  creditors  was  confirmed  on 
the  basis  of  a  payment  of  65  per  cent  in  cash,  and  thereafter  certain 
creditors  agreed  to  waive  deposit  of  the  cash  required  to  pay  their  claims, 
and  later  waived  payment  of  their  claims  in  consideration  of  the  payment 
of  15  per  cent  and  notes  for  85  per  cent,  thereof  executed  by  another 
corporation,  it  must  be  presumed  that  some  consideration  moved  from 
the  bankrupt  to  the  other  corporation,  and  from  it  to  the  creditors,  which 
induced  them  to  accept  the  notes,  and  the  referee  is  entitled  to  his  com- 
mission on  the  amount  of  those  claims  which  would  have  been  paid  in 
cash  if  the  creditors  had  not  waived  payment 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  888-894 ;  Dec. 
Dig.  <8=>223.] 

Petitions  to  Revise  Appeals  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Separate  involuntary  proceedings  in  bankruptcy  against  the  H.  Bat- 
terman  Company  and  against  the  Bedford  Company  were  argued  and 
decided  together.  The  bankrupt's  petition  to  revise  the  order  of  the 
District  Court  fixing  the  compensation  of  the  referee.    Order  affirmed. 

These  two  cases  involve  precisely  the  same  questions  and  were  by 
agreement  of  the  parties  to  be  argued  and  decided  together.  In  the  fol- 
lowing opinion  the  Batterman  Company  only  will  be  referred  to. 

White  &  Case,  of  New  York  City  Q.  M.  Hartfield,  of  New  York 
City,  of  counsel),  for  appellants. 

O.  A.  Lewis,  of  Brooklyn  (Alexander  M.  Bimbaum,  of  Brooklyn, 
on  the  brief),  for  appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  June  26,  1914,  involuntary  proceedings  in 
bankruptcy  were  begun  against  the  H.  Batterman  Company,  whose 
property  was  in  the  hands  of  receivers  appointed  in  an  equity  suit  in 
the  United  States  District  Court  for  the  Eastern  District  of  New  York. 
February  4,  1915,  the  alleged  bankrupt  filed  its  schedule  of  assets  and 
liabilities  and  offered  a  composition  of  65  per  cent,  in  cash  to  its  cred- 
itors. February  26th  and  27th,  at  meetings  of  the  creditors,  this  offer 
was  accepted  by  a  majority  in  number  and  amount    March  3d  a  body 
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of  the  creditors  known  as  the  "note  creditors,"  holding  notes  of  the  al- 
leged bankrupt  to  the  order  of  the  H.  B.  Claflin  Company  and  indorsed 
by  it,  waived  in  writing  the  deposit  of  cash  which  the  court  required 
under  section  12b  of  the  Bankruptcy  Act.  On  the  same  day  by  another 
instrument  they  agreed  to  waive  payment  of  their  claims  by  the  all^^ 
bankrupt,  upon  confirmation  of  the  composition.  March  8th  the  ref- 
eree reported  to  the  court  in  favor  of  confirming  the  composition  and 
annexed  to  his  report  a  schedule  showing  the  amount  due  to  each 
creditor,  the  percentage  he  was  entitled  to  receive  under  the  composi- 
tion and  the  referee's  commissions  calculated  at  one-half  of  one  per 
cent,  thereon  as  fixed  by  section  40a  of  the  Bankruptcy  Act.  March  9th 
the  agreements  of  the  note  creditors  dated  March  3d  were  filed. 

April  20th  the  District  Judge  confirmed  the  composition  and  directed 
the  alleged  bankrupt  to  deposit  enough  cash  with  the  clerk  of  the  court 
to  cover  the  costs  of  the  proceedings  and  the  claims  of  creditors  who 
had  not  waived  the  deposit  of  65  per  cent,  in  cash.  The  note  creditors 
were  parties  to  the  plan  of  reorganization  of  the  H.  B.  Clafiin  Com- 
pany, and  under  it  exchanged  their  notes  for  15  per  cent,  of  the  same 
in  cash  paid  by  the  H.  B.  Claflin  Corporation  and  the  balance  of  85  pa- 
cent,  in  notes  of  the  Mercantile  Stores  Corporation.  June  15th  by  an 
order  resettled  October  18th  the  fees  of  the  referee  were  fixed  at  $3,- 
651.91,  being  one-half  of  1  per  cent,  on  all  of  the  claims  proved  or 
allowed. 

The  question  to  be  determined  is  whether  the  referee  is  entitled  to 
commissions  on  the  claims  of  the  note  creditors  who  have  released  the 
alleged  bankrupt.  If  there  had  been  only  a  waiver  of  deposit,  and  the 
alleged  bankrupt  had  failed  to  pay  the  65  per  cent  in  cash,  we  think 
the  referee  could  not  for  that  reason  be  denied  his  commissions.  The 
money,  though  not  paid,  was  "to  be  paid,"  within  the  meaning  of  the 
act,  and  the  creditors  would  take  the  risk  of  waiving  the  deposit  with 
the  court  Likewise  he  would  not  be  prejudiced  if  the  creditors  had 
accepted,  instead  of  cash,  notes  of  the  alleged  bankrupt  in  settlement 
which  were  never  paid,  or  if  they  had  released  the  alleged  bankrupt  in 
consideration  of  receiving  notes  or  property  from  some  other  person. 
Now,  without  knowing  the  precise  considerations  which  moved  the 
parties  respectively  in  the  reorganization  of  this  very  large  and  com- 
plicated corporate  system,  it  is  not  to  be  supposed  that  the  H.  B.  Claflin 
Corporation  and  the  Mercantile  Stores  Corporation,  the  parties  who 
took  it  over,  gave  cash  or  notes  to  the  note  creditors  of  the  alleged 
bankrupt  for  their  claims  without  some  consideration  moving  to  them 
from  it,  or  that  the  creditors  of  the  alleged  bankrupt  released  it  without 
some  consideration  moving  to  them  from  it  or  from  some  one  on  its 
behalf,  whether  for  value  or  gratuitously  makes  no  difference.  In 
short,  we  think  the  15  per  cent,  cash  and  the  85  per  cent  in  notes  are 
to  be  regarded  as  equivalents  of  the  65  per  cent,  of  the  claims  in  cash 
which  was  to  be  paid  under  the  composition  agreement,  and  that  the 
proceeding  is  to  be  treated  throughout  as  if  65  per  cent  of  the  claims 
in  cash  had  been  deposited  with  the  court  "to  be  paid"  to  the  note  cred- 
itors. Judge  Chatfield  properly  allowed  the  referee  his  commissions 
thereon. 

The  order  is  afiirmed. 


Digitized  by 


Google 


KEENE  y.  NEW  IDEA  8PBEADEB  GO.  587 

<231  Fed.  701) 

MOTION  PICTURE  PATENTS  CO.  T.  UNIVEIISAL  FILM  MFG.  CO.  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit    February  11,  1916.) 

No.  248. 

Abatement  and  Revival  ^=»12— Sxtit  fob  Infeinoement— Disiosbal  of  Ap- 
peal—Pendency OF  Anotheb  Suit. 

The  pendency  of  another  suit  between  the  parties  in  another  Jurisdic- 
tion, which  may  not  determine  their  rights  in  the  instant  suit,  is  not 
ground  for  dismissal  or  stay  of  an  appeal  in  an  infringement  suit 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent.  Dig.  f§ 
87-91,  94,  95,  98;   Dec.  Dig.  «=»12.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  the  Motion  Picture  Patents  Company  against  the 
Universal  Film  Manufacturing  Company  and  others.  From  the  de- 
cree, complainant  appeals.  On  motion  to  dismiss  or  stay  appeal.  De- 
nied. 

Melville  Church,  of  Washington,  D.  C,  for  appellant 
Edward  Wetmore  and  O.  W.  Jeffery,  both  of  New  York  City,  for 
appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  We  think  the  motion  should  be  denied.  A  stay 
now  wotdd  simply  postpone  the  hearing  of  this  appeal.  It  would  not, 
or  at  least  it  may  not,  determine  the  complainant's  rights  in  this  case, 
which  is  apparently  a  simple  infringement  suit  based  upon  a  patent 
owned  by  the  complainant. 

The  defendants  have  set  up  the  alleged  license  agreement,  and  if 
they  claim  under  it  they  cannot  attack  it.  The  more  orderly  and 
safer  way  is  to  let  the  case  proceed  on  its  merits. 


<231  Fed.  701) 

KEENE  et  aL  v.  NEW  IDEA  SPREADER  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    March  17,  1916.) 

No.  2690. 

1.  Patents  «=s>69-nPATKNTABLB  Inventions — "Described  in  Pbinted  Publi- 

cation.** 

A  device  is  "described  in  a  printed  publication,"  within  the  meaning  of 
Rev.  St  $  4886  (Comp.  St  1913,  8  9430),  and  ther^ore  not  patentable  as  a 
new  invention,  where  it  is  shown  in  the  drawings  of  a  prior  patent 

fEd.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  84;  Dea  Dig. 
<8=»69.] 

2.  Patents  ^=>16 — ^Invention — Question  of  Fact. 

The  question  whether  a  patented  device  is  the  result  of  inventicm,  or 
only  mechanical  skill,  is  one  of  fact 

[Ed.  Note.— EV>r  other  cases,  see  Patents,  Cent  Dig.  {(  14,  15 ;  Dec.  Dig. 
«=s>ie.] 
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3*  Patents  ^=s>26(1) — Invention — Oombination  of  Old  Elements. 

The  fact  alone  that  the  elements  of  a  combination  dalm  are  old  is  not 
enough  to  Invalidate  It 

fEd.  Note.— For  other  cases*  see  Patents,  Cent  Dig.  K  27-30;  Dea  Dig. 
<8=>26(1).] 

4.  Patents  ^=>26(2) — "Invention" — Combination  of  Old  Elements. 

Where  the  elements  of  a  combination  claim  were  not  merely  old,  but  in 
point  of  equivalency  had  for  years  been  devoted  to  the  same  uses  in  the 
same  art  and  with  substantially  like  results,  the  combination  shows  me- 
chanical skill,  rather  than  invention. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  f  29;  Dec.  Dig. 
«S=>26(2). 

For  other  definiUons,  see  Words  and  Phrases,  First  and  Second  S^es, 
Invention.] 

5.  Patents  ^=»34 — Invention — ^Priob  Patents  as  Evidence. 

While  a  pat^ited  combination  may  not  be  anticipated  by  any  single 
prior  patent,  such  patents,  showing  elonents  of  the  combination,  are  a 
part  of  the  prior  art,  properly  to  be  considered  on  the  questi(Hi  whether 
invention  or  only  mechanical  skill  was  required  to  make  the  ccHnbinatioiL 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent  Dig.  f  39;  Dea  Dig. 
«=>34.] 

6.  Patents  «=»32S— Invention. 

The  Keene  patent.  No.  782,564,  for  an  axle,  used  chiefly  in  the  construc- 
tion of  manure  spreaders,  held  void  for  lack  of  invention  in  view  of  the 
prior  art 

7.  Patents  ^=>19 — Invention — Impbovement  in  Deobee. 

The  mere  carrying  forward  of  an  original  conception,  resulting  in  an 
improvement  in  degree  simply,  is  not  invention. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  |  19;  Dec  Dig. 
«=»19.] 

8.  Patents  ^=»30(1) — Evidence  of  Invention — Commebcial  Success. 

Commercial  success  of  a  patented  article  cannot  aid  claims  of  the  pat- 
ent which  are  clearly  lacking  in  invention. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  §  34 ;  Dec.  Dig.  «=» 
30(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  in  equity  by  Louis  A.  Keene  and  Mott  R.  Pharis  against  tiic 
New  Idea  Spreader  Company.  Decree  for  defendant,  and  complain- 
ants appeal.    Affirmed. 

Luther  L.  Miller,  of  Chicago,  111.  (L.  B.  Smith,  of  Chicago,  lU.,  of 
counsel),  for  appellants. 

F.  S.  Stitt  and  R.  S.  &  A.  B.  Lacey,  all  of  Washington,  D.  C,  for 
appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
COCHRAN,  District  Judge. 

WARRINGTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree 
in  a  fiatent  suit  dismissing  the  bill  for  want  of  equity.  The  bill  is  in 
the  usual  form,  alleging  infringement  by  defendant  of  letters  patent 
No.  782,564,  issued  February  14,  1905,  to  Louis  A.  Keene,  and  in 
which  Mott  R.  Pharis  had  an  equitable  interest  from  the  date  of  the 
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issue  of  the  patent.  The  answer  consists  of  specific  denials,  including 
one  of  alleged  infringement,  and  also  of  further  distinct  defenses: 
(a)  That  the  claims  of  the  patent  are  for  aggregations ;  and  (b)  that 
in  view  of  the  prior  art  and  certain  prior  use  the  patent  is  void  for 
want  of  invention.  If  the  claims  in  issue  are  valid,  we  think  the 
denial  of  infringement  cannot,  under  the  present  record,  be  sustained. 
We  are  thus  required  to  pass  upon  the  validity  of  the  claims  in  suit. 
It  is  declared  in  the  first  two  paragraphs  of  the  letters  patent  that  the 
patentee  had  "invented  certain  new  and  useful  improvements  in  axles," 
and  that  the  object  of  the  invention  was  to  produce  "an  improved  axle 
for  vehicles  wherein  simplicity  of  construction  is  combined  with  great 
strength."  The  first  four  claims  of  the  letters  patent  consist  of  com- 
binations which  embrace  an  axle  member  comprising  two  horizontal 
arms  and  a  central  arched  portion,  two  chord  members,  and  certain 
bolts  and  clips  with  threaded  ends  and  adjustable  nuts.  These  claims 
are,  as  respects  the  "two  chord  members,"  the  narrowest  in  the  pat- 
ent; the  defendant  has  not  used  these  two  chord  members;  and  so 
infringement  of  the  first  four  claims  is  not  even  alleged.  The  re- 
maining claims,  5  to  9,  inclusive,  are  the  only  ones  in  issue.  These 
claims  associate  in  a  running  gear  certain  additional  elements,  ex- 
pressly named,  with  some  of  the  elements  of  the  first  four  claims. 
For*  instance,  both  claims  5  and  6  in  express  terms  add  a  tongue  and 
braces  and  connect  such  members  each  with  the  axle;  claims  7,  8, 
and  9  respectively,  add  to  the  parts  thus  far  mentioned  a  fifth  wheel 
mounted  on  the  arch  of  the  axle  and  supporting  a  "forward  bolster." 
Figure  1  of  the  drawings  shows  the  running  gear  with  all  these  parts 
in  place,  and  with  a  running  wheel  at  each  end  of  the  axle ;  the  parts 
so  named  are  also  described  in  the  specification.  Further,  the  specifica- 
tion states  that  "by  reason  of  the  arched  construction  the  axle  is 
adapted  to  vehicles  having  small  forward  wheels,"  and  the  only  use 
shown  to  have  been  made  of  the  patented  parts  is  in  the  front  running 
gears  of  manure  spreaders.  Plainly  then,  the  form  of  vehicle  so  re- 
ferred to  comprises  a  front  running  gear,  which  can  readily  be  turned 
either  way  without  interfering  with  the  body  of  the  vehicle. 

A  better  understanding  of  the  patented  structure  may  be  gained 
through  description  of  the  parts  grouped  in  the  several  claims  in  dis- 
pute. Claims  5  and  6  combine,  in  a  running  gear,  an  arched  axle,  a 
tongue  connected  with  the  arched  portion  of  the  axle,  "means"  for 
preventing  the  arch  from  "spreading,"  and  "means"  (in  claim  5)  and 
rods  (in  claim  6)  for  rigidly  connecting  the  end  portions  of  the  axle 
with  the  tongue. 

It  is  frankly  admitted  that  the  arch  of  the  axle  is  old  and  not  orig- 
inal with  Keene.  The  axle,  consisting  of  a  round  steel  bar,  is  so  arch- 
ed in  its  central  |>ortion  as  to  comprise  a  horizontal  top  bar,  diverging 
sides,  and  oppositely  extending  horizontal  arms;  the  wheels  being 
adjusted  to  the  outer  portions  of  such  arms.  It  is  not  claimed  that 
the  axle  wheels  possess  any  patentable  quality  in  themselves.  The 
tongue  called  for  would  seem  to  be  of  the  ordinary  type,  and,  accord- 
ing to  the  specification,  is  "pivotally  secured  to  the  top  bar"  of  the 
axle,  through  the  use  of  clips  embracing  the  bar  and  extending  up- 
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wardly  through  suitable  openings  in  a  plate  which  is  maintained  above 
the  bar  and  extended  for  some  distance  on  top  of  the  tongue;  these 
clips  are  held  in  place  by  threaded  ends  to  which  nuts  are  adjusted  on 
top  of  the  plate.  The  tongue  is  further  held  in  place  by  two  rods 
disposed  between  points  (in  the  chord  below  described  and  to  which 
the  rods  are  fastened)  near  the  ends  of  the  axle  and  common  points 
forwardly  on  the  sides  of  the  tongue,  where  they  are  fastened.  We 
must  turn  to  the  specification  and  drawings  for  the  only  definition 
given  (at  least  in  the  letters  patent)  of  the  term  "means,"  as  it  is  used 
in  these  claims,  for  preventing  the  arched  axle  from  spreading.  The 
specification  provides  for  two  chord  members  (appearing  in  the  draw- 
ings to  be  two  similar  pieces  of  straight  timber)  extending  side  by 
side  upon  the  arms  of  the  axle,  across  the  arch,  and  having  grooves  in 
their  meeting  faces  to  receive  the  diverging  sides  of  the  arch;  the 
chord  members  are  secured  together  by  bolts,  and  to  the  arms  of  the 
axle  by  clips  surrounding  the  arms  and  extending  upwardly  through 
suitable  openings  in  the  chord  members  where  the  ends  of  the  clips  are 
adjusted  to  and  held  in  place  by  nuts.  It  is  to  be  observed  that  these 
claims  do  not  call  for  the  "two  chord  members,"  but  use,  instead,  the 
broader  clause  "means  for  preventing  the  arch  from  spreading."  They 
therefore  reach  a  single  chord  or  tie  rod,  such  as  defendant  uses,  and 
so  are  open  to  anticipation  in  this  respect  by  a  single  chord  or  tie 
rod  in  the  old  art.    The  claims  appear  in  the  margin.* 

Claim  7  introduces  the  fifth  wheel  before  alluded  to  and  is  in  terras 
associated  in  a  rtmning  gear  with  an  arched  axle.  The  tongue,  in- 
cluding the  plate  and  the  rods  for  connecting  it  with  the  axle,  as  also 
the  chord  members,  are  omitted.  The  fifth  wheel  comprises  two  plates^ 
connected  centrally  by  a  kingbolt,  and  arranged  to  rotate  one  upon  the 
other.  The  lower  member  is.  secured  to  the  upper  bar  of  the  axle  by 
depending  arms  which  are  bifurcated  at  their  lower  ends  so  as  to  re- 
ceive the  bar,  and  to  hold  it  by  the  use  of  bolts  passing  through  open- 
ings in  the  lower  ends  of  the  arms  and  beneath  the  bar.  These  arms 
and  bolts  afford  the  pivotal  support  and  withdrawable  means  mentioned 
in  the  claim.  The  upper  plate  is  provided  with  two  bracket  arms  ex- 
tending forwardly  to  support  a  portion  of  the  vehicle  body ;  and  two 
posts  rising  from  the  upper  member  support  the  forward  bolster  of  the 
vehicle.  It  is  to  be  noted  that  the  pivotal  support  before  referred  to 
is  nowhere  shown  in  the  specification,  and  if  such  relation  exists  it  has 
no  apparent  advantage  and  none  is  stated.  Claim  7  is  set  out  in  the 
margin.^ 

1  "5.  In  running  gear,  in  combination,  an  arched  axle ;  a  tongue  connected 
with  the  arched  portion  of  said  axle ;  means  for  preventing  the  sides  of  said 
arched  portion  ^om  spreading;  and  means  for  rigidly  connecting  the  end 
portions  of  said  axle  with  said  tongue. 

*'6.  In  running  gear,  in  combination,  an  arched  axle;  a  tongue;  means  for 
connecting  the  end  of  said  tongue  with  the  arcdied  portion  of  said  axle ;  means 
for  preventing  the  sides  of  said  arched  portion  from  ^reading;  and  rods 
rigidly  connecting  said  tongue  with  the  end  porti<ms  of  said  axle  member.** 

2  "7.  In  running  gear,  in  combination,  a  fifth  whe^  having  two  downward- 
ly extending  arms,  bifurcated  at  their  lower  ends ;  an  arched  axle  pivotally 
supported  in  the  bifurcations  of  said  arms ;  and  withdrawable  means  for  re- 
taining said  axle  in  said  arms." 


Digitized  by  VjOOQIC 


KBENB  y.  NEW  IDEA  SPREADER  CO.  691 

The  parts  in  tenns  combined  in  claims  8  and  9  are  substantially 
alike ;  but  claim  8  calls  simply  for  an  axle  while  claim  9  calls  for  an 
arched  axle;  apart  from  this  difference,  both  claims  expressly  pro- 
vide for  a  fifth  wheel  and  a  tongue,  with  pivotal  connection  between 
each  and  the  top  bar  of  the  axle,  but  they  call  only  for  "means"  to  con- 
nect the  tongue  with  the  ends  of  the  axle.  Claims  8  and  9  are  shown 
in  the  margin.* 

In  testing  the  effect  of  the  prior  art  upon  the  claims  in  suit,  it  will 
be  helpful  even  again  to  recall  the  elements  of  the  contested  claims, 
without  present  reference  to  the  merits  of  the  combinations  them- 
selves. They  are  grouped  in  a  running  gear  comprising:  An  arched 
and  braced  axle  mounted  on  ordinary  low  wheels;  a  tongue  con- 
nected directly  with  the  top  bar  and  indirectly  through  brace  rods  with 
the  ends  of  the  axle;  and  a  fifth  wheel,  having  withdrawable  means, 
mounted  on  the  top  bar  of  the  axle,  with  its  upper  and  lower  members 
connected  by  a  kingbolt,  the  upper  member  bearing  a  forward  bolster 
and  having  bracket  arms  extending  forwardly  to  support  a  portion  of 
the  vehicle  body.  Although  we  have  mentioned  the  forward  bolster 
and  bracket  arms,  they,  as  well  as  the  end  wheels  of  the  axle,  are  each 
omitted  from  the  claims.  Keene  in  effect  admitted  his  purpose  of 
using  an  old  form  of  arched  axle,  when  he  said,  as  already  stated, 
that  it  is  "adapted  to  vehicles  having  small  forward  wheels" ;  and  his 
purpose  of  strengthening  the  arch  is  made  equally  plain  by  his  specifi- 
cation, where  it  is  stated  that  "the  weight  of  the  load  placed  upon  this 
axle  is  carried  upon  the  arch  of  the  axle  proper."  The  idea  of  bracing 
an  arched  axle,  however,  was  old  at  the  date  of  his  application.  It  is 
also  true  that  the  tongue  used  and  its  connections  with  the  axle  were 
likewise  old. 

The  patent  to  Lomont  in  1889,  No.  410,249,  shows  an  arched  and 
trussed  front  axle  with  wheels  that  would  readily  pass  under  the 
vehicle  body  when  making  short  turns  in  either  direction.  The  front 
axle  is  composed  of  an  arched  metallic  bar;  it  is  supported,  more- 
over, by  a  metal  bar  chord  and  by  metal  bar  braces  supplementing  the 
chord.  The  patent  also  shows  a  tongue,  the  rear  end  of  which  ap- 
pears from  the  drawings,  though  not  by  the  specification-  to  be  connect- 
ed with  the  trussed  axle ;  but  braces  for  the  tongue  are  distinctly  shown 
and  described,  which  are  disposed  similarly  to  the  rods  of  the  present 
patent,  and  which  connect  the  tongue  with  the  end  portions  of  the  front 
axle.  The  patent  to  Morel  and  L<)mont  in  1890,  No.  433,482,  contains 
a  trussed  axle  similar  to  Lomont's,  and  a  tongue  maintained  as  fol- 
lows: its  rear  end  is  fastened  to  the  upper  bar  of  the  axle  by  con- 
verging metal  arms,  and  through  the  use  of  inclined  bars  the  tongue 

•  "8.  In  running  gear,  In  combination,  a  fifth  wheel  comprising  an  upper  and 
a  lower  member  rotatably  secured  together ;  an  axle  plvotally  connected  with 
the  lower  fifth-wheel  member ;  a  tongue  connected  at  one  end  with  said  axle ; 
and  means  for  connecting  the  ends  of  said  axle  with  said  tongue." 

''9.  In  running  gear,  in  combination,  a  fifth  wheel  comprising  an  upper  and 
a  lower  member  rotatably  secured  together ;  an  axle  having  an  arched  central 
portion,  which  central  portion  is  pivotally  connected  with  the  lower  member 
of  said  fifth  wheel ;  a  tongue  connected  at  one  end  with  said  central  portion ; 
and  means  for  connecting  the  ends  of  said  axle  with  said  tongue." 
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is  also  fastened  to  the  end  portions  of  the  axle ;  in  point  of  equivalency 
these  features  are  the  same  as  those  of  the  patent  in  suit.  It  is  true 
these  patents  relate  to  road  scrapers,  but  they  are  large  four-wheeled 
devices  that  would  seem  to  require  much  strength  and  sustaining  pow- 
er in  the  front  axles,  as  well  as  tongues  rigidly  maintained  for  drawing 
and  turning  the  vehicles.  The  patent  to  Senderling  in  1900,  No.  653,- 
489,  discloses  an  arched  axle  and  means  for  preventing  the  sides  of  the 
arch  from  spreading;  also  a  tongue  which  is  so  adjusted  as  in  effect 
to  be  connected  both  with  the  arched  portion  of  the  axle,  and,  through 
the  use  of  brace  rods,  with  the  end  portions  of  the  axle.  The  arched 
axle  proper  would  seem  to  be  of  metal,  though  this  is  not  distinctly 
stated ;  a  large  wooden  member  is  fitted  to  and  placed  upon  the  upper 
surface  of  the  member  just  mentioned ;  the  two  members  are  fastened 
together  by  substantial  clips  disposed  similarly  to  those  of  the  patent 
in  suit  except  that  their  threaded  ends  and  nuts  are  maintained  at  the 
bottom  instead  of  the  top  of  the  braced  structure.  The  streng^  of 
this  construction  is  questioned  by  counsel ;  but  the  unitary  character 
of  the  structure  would  seem  substantially  to  utilize  the  combined 
strength  of  its  parts. 

There  are  other  patents  showing  parts  similar  to  those  we  have  de- 
scribed. For  example,  patents  to  Custer  in  1870,  No.  107,688;  to 
Vanorman  in  1871,  No.  121,692;  to  Bell  in  1883,  No.  278,855;  to 
Jewett  and  Nichols  in  1887,  No.  363,241,  and  to  Bulger  in  1889,  No. 
i97,777,  disclose  each  a  trussed  arched  axle;  and  further  patents,  to 
Moulton  in  1886,  No.  347,820;  to  Moulton  and  Booth  in  1887,  No. 
370,347;  and  to  Reed  in  1890,  No.  438,896,  severally  disclose  arched 
axles  and  tongues  with  devices  designed  to  fasten  the  tongues  to  the 
centers  and,  through  lateral  tie  rods,  to  the  ends  of  the  axles. 

The  remaining  elements  to  be  considered  with  reference  to  the  prior 
art  are  the  fifth  wheel,  its  pivotal  connection  with  the  arched  axle,  and 
the  "withdrawable  means  for  retaining  said  axle  in  said  arms."  It  will 
be  remembered  that  the  fifth  wheel  is  first  mentioned  in  claim  7,  and 
that  this  claim  is  the  only  one  that  calls  for  the  "withdrawable  means" 
stated,  while  the  pivotal  connection  alluded  to  appears  in  claims  7,  8 
and  9 ;  but  when  Keene  made  his  application  these  elements  were  also 
old.  It  is  well  to  remark  here  that  a  number  of  the  patents  before 
alluded  to,  indeed  all  disclosing  four  wheels,  show  devices  of  one  kind 
or  another  for  turning  the  front  running  gear  of  each  freely  upon  its 
vertical  axis ;  in  truth,  it  is  common  knowledge  that  these  devices  are 
called  fifth  wheels  regardless  of  their  forms. 

The  patent  to  Gorsuch  in  1885,  No.  330^81,  relates  exclusively  to 
fifth  wheels,  and  seems  plainly  to  have  anticipated  Keene's  fifth  wheel. 
The  device  of  Gorsuch  in  part  consists  of  a  "base  ring,"  the  lower 
member  of  the  fifth  wheel,  mounted  on  a  straight  axle  and  clipped 
thereto  by  two  sets  of  integral  arms,  each  set  having  a  tie  plate  upon 
the  lower  ends,  and  each  tie  plate  being  held  against  the  under  face 
of  the  axle  by  nuts.  The  "cap  ring"  is  the  upper  member  of  the  fifth 
wheel,  and  is  so  constructed  with  reference  to  the  base  ring  as  to 
equalize  all  the  bearings.  It  is  to  be  noted  that,  apart  from  die  fact 
that  the  upper  and  lower  members  of  this  fifth  wheel  are  designed  to 
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rotate  one  upon  the  other,  the  depending  arms  and  tie  plates  that  are 
maintained  about  the  axle  are  to  all  intents  and  purposes  the  same 
as  the  bifurcated  arms  and  attachments  of  the  lower  member  of  the 
fifth  wheel  in  suit.  Further,  the  "withdrawable  means"  in  question 
had  been  disclosed  by  the  device  of  Gorsuch  more  than  18  years  before 
the  date  of  Keene's  application.  The  patent  to  Bache  in  1892,  No. 
488,060,  discloses  a  fifth  wheel  comprising  two  plates,  in  the  form  of 
arcs,  designed  to  rotate  one  upon  the  other,  the  lower  one  having  two 
depending  clips  for  securing  the  device  to  the  axle  of  the  vehicle,  and, 
as  Bache  says  in  his  specification,  "in  the  ordinary  manner."  These 
clips  are  provided  with  nuts  at  their  lower  ends,  and  so  furnish  another 
illustration  of  the  "withdrawable  means"  claimed  by  Keene.  The  pat- 
ent to  Crall  in  1889,  No.  600,305,  shows  two  circular  and  rotatably 
connected  members  of  a  fifth  wheel ;  the  lower  member  is  provided 
integrally  with  lugs  which  are  designed  to  straddle  the  axle  and  hold 
it  in  place,  the  lugs  having  clamp  plates  which  are  secured  by  nuts  to 
the  lower  side  of  the  axle ;  and,  besides  the  other  features  of  obvious 
resemblance,  it  is  to  be  noted  that  this  is  an  additional  instance  of  the 
withdrawable  means  of  Keene. 

As  to  pivotal  connections  between  arched  axles  and  fifth  wheels,  our 
attention  has  been  called  to  the  patents  of  Kemp,  one  in  1897,  No. 
584,877,  and  the  other  in  1901,  No.  666,426,  which  were  for  improve- 
ments in  manure  spreaders.  The  front  running  gear  of  each  includes 
a  fifth  wheel  connecting  an  arched  axle  with  the  frame  or  upper  por- 
tion of  the  vehicle.  We  speak  of  the  axles  as  arched,  for  the  reason 
that  they  are  so  shown  by  the  drawings ;  though  in  the  specification  of 
the  first  patent  a  "bent  front  axle"  is  called  for,  while  in  the  second  a 
"front  axle"  is  mentioned.  Indeed,  the  lack  of  detailed  descriptions  in 
the  specifications  as  respects  alike  the  fifth  wheels  and  front  axles  is 
suggestive  of  the  idea  that  fifth  wheels  and  front  arched  axles  were 
then  regarded  as  familiar  objects,  especially  when  compared  with  other 
specifically  described  features  of  the  patented  devices.  However,  when 
the  identif)ring  letters  appearing  in  the  specifications  are  read  in  con- 
nection with  the  drawings,  the  parts  are  easily  recognized  and,  more- 
over, a  marked  similarity  is  readily  seen  between  the  fifth  wheels  and 
the  axles  of  those  patents  and  the  corresponding  parts  of  the  patent  in 
suit  The  particular  feature  of  the  Kemp  patents  to  which  attention  is 
here  called  is  that  the  arched  front  axle  of  each  is  pivotally  connected 
with  the  fifth  wheel.  The  axles  are  apparently  round  metal  bars,  and 
are  maintained  in  circular  openings  of  arms  which  extend  downwardly 
from  the  fifth  wheels ;  thus  the  pivotal  quality  of  each  of  those  con- 
nections is  shown  quite  as  certainly  as  it  is  in  Keene's  patent;  and 
this  is  not  to  speak  again  of  the  fact  that  Keene  fails  to  show  any  ad- 
vantage to  be  derived  from  such  a  connection.  And  this  pivotal  con- 
nection was  also  shown  in  the  patent  to  Watkins  in  1887,  No.  374,134, 
for  improvements  in  manure  spreaders.  The  front  axle  there  is  arched 
and  appears  to  consist  of  a  round  metal  bar.  A  fifth  wheel,  plainly 
shown  between  the  axle  and  front  bolster,  has  broad  depending  arms 
which  embrace  the  central  portion  of  the  axle  and  are  held  together 
by  a  bolt  passing  through  openings  near  the  lower  ends  of  the  arms. 
145C.aA.--38 
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[t]  Apart  from  the  undisputed  testimony  of  the  defendant's  ex- 
pert, the  drawings  alone  must  here  be  relied  on;  it  hardly  can  be 
doubted,  however,  that  they  show  the  arched  axle  to  be  pivotally  con- 
nected with  and  supported  by  the  depending  arms  of  the  fifth  wheel. 
Further,  the  bolt  mentioned  would  seem  to  afford  withdrawable  means 
equally  with  that  feature  of  Keene's  patent;  and  we  think  it  is  dear 
that  through  these  drawings  the  device  mentioned  was  "described"  in 
a  "printed  publication"  within  the  meaning  of  the  Patent  Act.  Section 
4886,  as  amended  by  Act  March  3,  1897,  c.  391,  29  Stat.  602;  Loom 
Co.  V.  Higgins,  105  U.  S.  580,  594,  26  L.  Ed.  1177;  Saunders  v.  Allen, 
60  Fed.  610,  613,  9  C.  C.  A.  157  (C.  C.  A.  2d  Cir.). 

[2-4]  Now,  in  view  of  the  prior  art,  can  it  rightfully  be  said  that 
patentable  novelty,  rather  than  mechanical  skill,  is  disclosed  by  any 
of  the  combinations  set  out  in  the  claims  in  suit?  The  question  of  in- 
vention or  skill  is  necessarily  one  of  fact  Loose  Leaf  Co.  v.  Leaf 
Binder  Co.,  230  Fed.  120,  144  C.  C.  A.  418,  decided  by  this  court  De- 
cember 15,  1915;  Herman  V.  Youngstown  Car  Mfg.  Co.,  191  Fed.  579, 
112  C.  C.  A.  185  (C.  C.  A.  6th  Cir.) ;  Ferro-Concrete  Const.  Co.  v.  Con- 
crete Steel  Co.,  206  Fed.  666,  668,  124  C.  C.  A.  466  (C.  C.  A.  6th  Cir.). 
Although  the  range  of  inquiry  into  the  state  of  fact  presented  here  is 
large,  it  is  to  be  remarked  that  the  plaintiff's  expert  distinctly  admitted 
that  he  had  not  considered  the  prior  art.  The  fact  alone  that  the  ele- 
ments of  a  combination-claim  are  old  is,  of  course,  not  enough  to 
invalidate  it.  Loom  Co.  v.  Higgins,  supra,  105  U.  S.  591,  26  L.  Ed. 
1177;  Loose  Leaf  Co.  v.  Leaf  Binder  Co.,  supra;  Ferro-Concrete  Case, 
supra,  206  Fed.  668,  124  C.  C.  A.  466.  Here,  however,  the  elements  of 
the  claims  in  issue  were  not  merely  old  at  the  date  of  Keene's  applica- 
tion, but  in  point  of  equivalency  they  had  for  years  been  devoted  to 
the  same  uses  in  the  same  art  and  with  substantially  like  results.  It 
would  seem  to  follow  that  skill,  rather  than  inventive  faculty,  was  in- 
volved in  producing  the  combinations  in  question.  See  decisions  of 
this  court  in  Overweight  Counterbalance  El.  Co.  v.  Henry  Vogt  Mach. 
Co.,  102  Fed.  957,  961,  962,  43  C.  C.  A.  80;  American  Carriage  Co. 
V.  Wyeth,  139  Fed.  389,  391,  392,  71  C.  C.  A.  4«S;  Star  Hame  Mfg. 
Co.  V.  United  States  Hame  Co.,  227  Fed.  876,  882,  883,  142  C.  C.  A. 
400,  and  citations.  As  Judge  Severens  said  in  the  first  of  these  deci- 
sions : 

"There  is  no  invention  in  merely  selecting  and  putting  together  the  most  de- 
sirable parts  of  different  machines  In  the  same  art,  where  each  operates  in  the 
same  way  In  the  new  machine  as  it  did  In  the  old,  and  effects  the  same  result 
No  principle  of  the  patent  law  stands  on  plainer  reasons  than  this."' 

[5]  But  it  is  said  that  defendant  has  failed  to  show  any  single 
patent  or  prior  publication  which  contains  all  the  elements  of  any  of 
the  contested  claims,  and  that  "the  question  of  anticipation"  cannot 
be  determined  upon  a  showing  from  the  history  of  the  art  that  one  of 
the  elements  may  be  found  here  and  another  there  and  so  on  through- 
out the  entire  number.  Clearly  the  facts  of  the  present  case  do  not 
admit  of,  much  less  require  resort  to  such  a  course  here;  too  many 
parts  of  the  present  structure  are  found,  as  we  have  seen,  in  a  single 
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prior  patent,  not  to  speak  of  their  repetition  in  each  of  several  eariier 
patents.  It  is  true,  however,  that  the  method  suggested  by  counsel 
might  not  of  itself  justify  condemning  a  patent;  it  is  equally  plain  that 
the  suggestion  is  not  an  answer  to  the  question  that  must  be  met  here ; 
it  overlooks  the  evidential  tendency  of  the  prior  art  in  a  given  case  eith- 
er to  establish  or  to  negative  the  presence  of  invention.  It  scarcely  need 
to  be  said  that  courts  may  and  do  look  into  the  prior  art  for  the  purpose 
of  ascertaining  whether  the  elements  of  a  claim  are  new  or  old  and,  if 
old,  whether  through  the  means  of  comparison  so  afforded  the  skill 
of  the  mechanic,  or  indeed  the  faculty  of  the  inventor,  was  required 
to  organize  the  elements  of  the  claim  and  to  adapt  them  so  as  to  ac- 
complish the  result  attained.  It  is  not  perceived,  nor  do  counsel  sug- 
gest, what  better  source  of  information,  what  means  more  calculated 
to  lead  the. mind  to  a  right  conclusion,  can  be  found  than  in  the  prior 
art.  True,  prior  art  becomes  at  times  a  source  of  confusion  and  even 
abuse.  Still,  to  insist  that  claims  disclose  invention  or  discovery  where 
their  substantial  equivalency  in  elements,  in  mode  of  operation  and 
results,  plainly  appear  in  two  or  more  earlier  patents  or  publications, 
though  not  all  in  one  patent  or  publication,  is  to  ignore  the  very  terms  of 
the  patent  act.  Above  all,  counsel's  theory  is  opposed  to  the  settled 
course  of  judicial  decision.  As  was  said,  in  holding  a  claim  to  be  void 
for  want  of  invention,  in  Dilg  v.  George  Borgf eldt  &  Co.,  189  Fed.  588, 
590,  110  C.  C.  A.  568,  570  (C.  C.  A.  2d  Cir.) : 

"  ♦  ♦  •  Although  all  the  elements  of  the  claim  may  not  be  found  in  any- 
one patent,  it  Is  clear  that  they  are  all  to  be  found  In  different  patents.  No 
single  patent  may  anticipate,  but  they  all  have  a  bearing  upon  the  question 
whether  invention  or  mechanical  skill  was  Involved  or  required." 

Again,  in  Duer  v.  Corbin  Cabinet  Lock  Co.,  149  U.  S.  216,  at  222, 
13  Sup.  Ct.  850,  at  853  (37  L.  Ed.  707),  when  affirming  a  decree  dis- 
missing the  bill  in  a  patent  suit,  Mr.  Justice  Brown  said : 

"In  view  of  the  advance  that  had  been  made  by  prior  inventors,  it  is  diffi- 
cult to  see  wherein  Orum  displayed  anything  more  than  the  usual  skill  of  a 
mechanic  in  the  execution  of  his  device.  All  that  he  claims  as  invention  is 
found  in  one  or  more  of  the  prior  patents.** 

And  further  (149  U.  S.  223,  13  Sup.  Ct.  853,  [37  L.  Ed.  707]): 

"In  view  of  the  fact  that  Mr.  Onim  had  no  actual  knowledge  of  the  Gory 
patent,  he  may  rightfully  claim  the  quality  of  invention  in  the  conception  of 
his  own  device,  but  as  he  is  deemed  in  a  legal  point  of  view  to  have  had  this 
and  all  other  prior  patents  before  him,  his  title  to  Invention  rests  upon  modi- 
fications of  these,  too  trivial  to  be  the  subject  of  serious  consideration." 

So  in  Florsheim  v.  Schilling,  137  U.  S.  64,  11  Sup.  Ct.  20,  34  L. 
Ed.  574,  where  alleged  infringements  of  two  separate  patents,  were 
involved,  and  error  was  assigned  to  a  finding  of  the  circuit  court  that 
''there  was  no  novelty  in  complainants'  invention,  because  one  feature 
was  found  in  one  old  patent,  and  another  feature  in  another,  and  still 
another  feature  in  a  third  patent,  all  of  which  constituted  the  subject- 
matter  of  the  claims  in  complainants'  patent,"  it  was  held  (137  U.  S. 
72, 11  Sup.  Ct.23  [34  L.  Ed.  574]): 
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•*We  concur  with  the  Circuit  Court  that  all  the  claims  In  these  patents,  ex- 
cept the  last  two  claims  In  No.  238,101,  are  invalid  by  reason  of  their  long 
prior  use  as  invoitlons  secured  by  patents  which  cover  every  feature  described 
in  those  claims;  and  that  the  combination  of  these  features  in  Na  238A00  Is 
not  a  patentable  inventicm." 

And  in  Busell  Trimmer  Co.  v.  Stevens,  137  U.  S.  423,  11  Sup.  Ct 
150,  34  L.  Ed.  719,  when  denying  the  contention  that  certain  features 
in  the  Orcutt  patent  constituted  "patentable  novelties,  especially  the 
combination  of  them  into  one  device,"  it  was  said  (137  U.  S.  433,  11 
Sup.  Ct.  153  [34L.  Ed.  719]): 

"We  repeat  that  in  view  of  the  previous  state  of  the  art  we  think  otherwise. 
The  evidence,  taken  as  a  whole,  shows  that  all  of  those  claimed  elements  are 
to  be  found  In  various  prior  patents — some  in  one  patent,  and  some  In  another, 
but  aU  performing  like  functions  in  well-known  inventions  having  the  same 
object  as  the  Orcutt  patent,  and  that  there  is  no  substantial  difference  be- 
tween the  Brown  metal  cutter  and  Orcutt*s  cutter,  except  in  the  configuraticwi 
of  their  molded  surfaces.  That  difference,  to  our  minds,  is  not  a  patentable 
difference,  even  though  the  one  cutter  was  used  in  the  metal  art,  and  the  other 
In  the  leather  art  A  combination  of  old  elements,  such  as  are  found  in  the 
patented  device  in  suit,  does  not  constitute  a  patentable  invention." 

See,  also,  decisions  of  this  court  before  cited :  Overweight  Counter- 
balance El.  Co.  V.  Henry  Vogt  Mach.  Co.,  102  Fed.  at  page  961,  43 
C.  C.  A.  80;  American  Carriage  Co.  v.  Wyeth,  139  Fed.  at  page  391, 
71  C.  C.  A.  485. 

[I,  7]  We  may  add  that  when  all  the  parts  of  the  claims  involved 
in  the  instant  suit  are  considered,  either  separately  or  collectively,  it 
cannot  escape  attention  that  there  is  substantial  identity  both  in  func- 
tion and  result  between  these  parts  and  those  of  other  structures, 
which,  it  is  safe  to  say,  had  been  well  known  for  many  years.  We 
ckimot  doubt  that  it  was  well  within  the  skill  of  the  mechanic,  when 
once  told  of  defects  existing  in  any  of  the  old  parts  so  intended  to  be 
used,  to  devise  and  make  the  changes  appearing  here.  If  it  were  con- 
ceded that  Keene's  arrangement  is  attended  with  better  results  than 
had  been  obtained  before,  still  this  would  not  sustain  the  contested 
claims,  for  "the  mere  carrying  forward  of  an  original  conception,  re- 
sulting in  an  improvement,  in  degree  simply,  is  not  invention"  Con- 
solidated Roller  Mill  Co.  v.  Walker,  138  U.  S.  124,  132,  11  Sup.  Ct. 
292,  34  L.  Ed.  920;  Burt  v.  Evory,  133  U.  S.  349,  359,  10  Sup.  Ct 
394,  33  L.  Ed.  647;  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co., 
supra,  227  Fed.  at  page  883,  142  C.  C.  A.  400,  and  citations;  Dilg  v. 
George  Borgfeldt  &  Co.,  supra,  189  Fed.  at  page  591,  110  C.  C.  A.  568; 
Overweight  Counterbalance  El.  Co.  v.  Henry  Vogt  Mach.  Co.,  supra, 
102  Fed.  at  page  961,  43  C.  C.  A.  80;  American  Carriage  Co.  v. 
Wyeth,  supra,  139  Fed.  at  page  391,  71  C.  C.  A.  4«S. 

[8]  It  is  shown  that  large  sales  have  been  made  of  the  manure 
spreaders  upon  which  the  patented  structure  in  question  has  been  used, 
and  it  is  insisted  that  this  fact,  in  connection  with  the  presumption 
arising  from  the  issue  of  the  letters  patent,  ought  to  sustain  the  pat- 
ent. True,  in  cases  of  doubtful  validity,  commercial  success  of  the 
patented  device  is  often  helpful ;  but  such  a  fact  cannot  aid  patented 
claims  which  are,  as  here,  dearly  lacking  in  the  necessary  quality  of 
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invention.  OHn  v.  Timken,  155  U.  S.  141,  155,  15  Sup.  Ct.  49,  39  L. 
Ed.  100;  Richards  v.  Chase  Elevator  Co.,  159  U.  S.  477,  487,  16  Sup. 
Ct  53,  40  h.  Ed.  225;  Lane  v.  Welds,  99  Fed.  286,  292,  39  C.  C. 
A.  528  (C.  C.  A.  6th  Cir.) ;  Autosales  Gum  &  Chocolate  Co.  v.  Caille 
Bros.  Co.,  224  Fed.  473,  476,  140  C.  C.  A.  159  (C.  C.  A.  6th  Cir.). 
The  decree  dismissing  the  bill  is  affirmed,  with  costs. 


(231  Fed.  711) 

TOCH  et  al.  v.  ZIBEIX  DAMP  RESISTING  PAINT  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  21,  1916.) 

No.  25. 

Patents  ^=»328 — ^Validity — Pbiob  Usb — Method  of  Treating  Cement. 

The  Toch  patent,  No.  813,841,  for  method  of  treating  cement  and  ce- 
ment construction,  which  consists  in  applying  to  the  surface  of  a  Port- 
land cement  construction  a  liquid  acid  resin  which,  uniting  wiOi  the  free 
lime  in  the  pores  of  such  construction,  forms  a  resinate  of  lime,  making 
a  hard  surface  impervious  to  water,  etc.,  held  void  for  prior  public  use 
of  tlie  treatment  by  another  more  than  two  years  before  the  filing  of  the 
application. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  I>istrict  of  New  York. 

Suit  in  equity  by  Henry  M.  Toch  and  another  against  the  Zibell 
Damp  Resisting  Paint  Company.  Decree  for  defendant,  and  complain- 
ants appeal.    Affirmed. 

This  cause  comes  here  on  appeal  from  a  decree  entered  in  the  United 
States  District  Court  for  the  Southern  District  of  New  York  dismiss- 
ing the  bill  of  complaint  The  facts  appear  in  the  opinion. 

Kenyon  &  Kenyon,  of  New  York  City  (Robert  N.  Kenyon,  William 
Houston  Kenyon,  and  Walter  C.  Noyes,  all  of  New  York  City,  of 
counsel),  for  appellants. 

Merwin  &  Swenarton,  of  New  York  City  (Timothy  D.  Merwin  and 
W.  Hastings  Swenarton,  both  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  United  States  granted  to  complain- 
ants on  February  27,  1906,  letters  patent  No.  813,^1  of  which  they  are 
still  the  sole  and  exclusive  owners.  The  patent  was  issued  for  im- 
provements in  methods  of  treating  cement  and  cement  construction. 
The  invention  consists  of  a  method  of  treating  with  a  suitable  organic 
acid  or  acid  body  a  Portland  cement  construction  for  the  purpose  of 
making  its  surface  "dust  proof,  oil  proof,  water  proof  and  wear  proof." 
The  invention  relates  to  the  surfacing  after  setting  of  a  Portland 
cement  construction,  and  is  largely  employed  in  surfacing  cement  floors 
which  are  subject  to  wear  and  abrasion.  This  abrasion  of  the  surface 
raises  continuously  a  fine  dust  containing  free  lime,  which  is  injurious 
both  to  health  and  to  machinery.  Any  attempt  to  paint  a  Portland 
cement  surface  met  the  difficulty  of  the  early  peeling  off  of  the  paint, 
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due  to  the  chemical  action  of  the  free  lime  upon  the  constituents  of 
the  paint,  and  it  was  generally  understood  that  a  Portland  cement 
construction  could  not  be  successfully  painted.  Moreover,  Portland 
cement  construction,  although  hard  and  rocklike,  is  to  a  certain  extent 
porous  and  for  that  reason  non-water  proof  and  non-oil  proof.  The 
Toch  invention  was  intended  to  overcome  these  difficulties. 

The  patentee,  Maximilian  Toch,  is  a  chemist  of  distinction  and  is 
connected  with  Columbia  University  and  the  College  of  the  City  of 
New  York.  After  three  years  of  experimental  investigation  of  Port- 
land cements  and  of  resins  he  claims  to  have  discovered  that  the  modi- 
cum of  free  lime  present  in  the  pores  is  the  root  of  the  dust  and  paint- 
scaling  evil.  He  invoked  the  known  chemical  reaction  of  free  lime  in 
the  presence  of  acid  resins  to  produce  resinate  of  lime  as  a  means  to 
an  end,  and  conceived  the  idea  of  applying  with  a  brush  a  liquid  acid 
resin  to  the  surface  of  a  Portland  cement  construction.  He  thus  se- 
cured, after  allowing  time  for  penetration  and  chemical  reaction,  a 
resinate  of  lime  to  be  formed  in  situ  in  the  pores  of  the  Portland  ce- 
ment construction,  to  a  depth  of  from  one-eighth  to  three-eighths  of  an 
inch,  which  filled  the  pores  and  consolidated  the  structure.  Thus  the  ce- 
ment structure  and  the  resinate  of  lime  structure  constituted  a  new 
composite  substance  said  to  be  non-porous,  insoluble  in  oil  or  water,  and 
mechanically  more  solid  and  resistant  than  the  Portland  cement  con- 
struction alone.  The  practical  result  it  is  said  was  a  substantially  new 
composite  surface  upon  Portland  cement  construction  which  was  liq- 
uid proof  and  wear  proof,  dustless  and  strong,  and  which  would  hold 
paint  permanently.  The  problem  of  surfacing  Portland  cement  con- 
struction against  wear,  as  for  floor  purposes,  and  against  weather,  as 
for  wall  purposes,  and  for  receiving  and  retaining  paint,  it  is  claimed 
was  thus  solved  by  him.  The  invention  has  gone  into  practical  use  to 
a  large  and  increasing  extent 

It  is  not  claimed  that  Dr.  Toch  discovered  the  reaction  that  takes 
place  between  lime  and  the  acid  resins.  That  it  is  admitted  was  well- 
known.  And  he  did  not  discover  the  characteristics  or  qualities  of 
resinate  of  lime  by  itself.  That  also  was  well  known.  But  it  is  claimed 
that  he  did  discover  that,  in  the  surface  pores  of  Portland  cement  con- 
struction after  setting,  there  is  just  that  modicum  of  free  lime  to  react 
in  those  pores  with  such  quantity  of  liquid  acid  resins  as  will  deeply 
penetrate  the  pores  when  externally  applied  and  form  resinate  of  lime 
in  situ.  This  it  does  in  such  a  way  as  to  substantially  integrate  with 
the  solid  portions  of  the  Portland  cement  construction  itself,  the  res- 
inate of  lime  extending  down  in  rootlike  forms  in  the  pores  of  the 
Portland  cement  construction  and  solidly  filling  those  pores — rock  in 
rock — ^the  whole  producing  a  new  composite  surface  partly  Portland 
cement,  partly  resinate  of  lime  mechanically  strengthened  and  proof 
against  abrasion  and  wear,  and  dustless,  and  at  the  same  time  liquid 
proof.  And  it  is  claimed  that  no  one  had  ever  actually  done  that 
thing  or  described  that  thing  before. 

Dr.  Maximilian  Toch  describes  his  process  in  his  specifications  as 
follows : 

"I  first  apply  to  the  cement  floor,  wall,  or  otber  construction  a  fiUer  pre- 
pared from  a  highly  acid  resin,  such  as  Manila  or  copal  gum.     IHor  the 
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preparation  of  the  filler  the  resin  is  heated,  together  with  a  suitable  vegetable 
drying  oil  or  mixture  of  oils — as,  for  instance,  linseed  and  chinawood  oils — 
under  conditions  which  will  substantially  avoid  the  loss  of  volatile  resin  acids. 
This  heating  is  preferably  effected  in  vacuo,  although  the  method  technically 
known  as  *underheating*  may  be  used.  The  heating  is  continued  until 
solution  is  effected,  after  which  a  suitable  diluent,  as  benzol,  acetone,  turpen- 
tine, or  naphtha,  Is  added.  One  or  more  coats  of  this  filler  may  be  applied  to 
the  cement.  For  the  preparation  of  the  second  coating  mixture  the  resin  is 
heated  under  such  conditions  as  to  expel  a  portion  of  the  volatile  resin  acids 
and  an  increased  proportion  of  vegetable  drying  oil  is  used.  The  solution  is 
diluted  as  above  and  is  preferably  mixed  with  a  suitable  pigment,  as  oxid  of 
iron  or  zinc  or  sulfid  of  zinc  in  proper  proportion  to  give  the  desired  shade. 
The  mixture  so  prepared  will  dry  in  about  five  hours  to  a  hard  and  durable 
coating,  in  which  no  surface  disintegration  will  occur,  even  after  a  long 
period  of  use." 

The  complainants  aver  that  the  defendant,  without  any  license  from 
them  and  in  violation  of  their  rights  and  in  infringement  of  their  patent, 
has  wrongfully  used  and  caused  to  be  used  and  still  is  using  the  inven- 
tion described  in  their  patent.  They  ask  for  an  injunction,  preliminary 
and  permanent,  as  well  as  profits  and  damages. 

The  defendant  in  an  amended  answer  asserts  (1)  that  Toch,  the  in- 
ventor, was  not  the  first  and  original  inventor  of  the  alleged  invention 
or  improvement  covered  by  the  patent  in  suit,  but  that  it  was  anticipat- 
ed in  the  prior  art ;  (2)  that  the  alleged  invention  was  not  and  is  not  an 
invention  or  discovery  which  could  lawfully  be  made  the  subject  of  a 
patent  under  the  statutes  of  the  United  States,  in  view  of  the  prior  pub- 
lic use. 

The  District  Judge  held  the  patent  invalid  because  of  two  British 
patents  which  he  regarded  as  anticipations  of  it,  and  on  that  ground 
dismissed  the  bill. 

It  appears  that  in  1884  a  British  patent.  No.  5,237  was  issued  to 
Walley  &  Gare.  The  specification  of  that  patent  states  that  the  inven- 
tion consists: 

"In  protecting  from  damp,  moisture  or  decay,  and  In  varnishing  and 
enameling  and  in  some  cases  hardening  or  toughening  stone,  brick,  tile,  earth- 
enware, cements,  lime,  and  gypsum,  plasters,  metals,  wood,  fibrous  materials, 
paper,  yams,  threads,  cords,  ropes,  and  woven,  knitted,  and  braided  fibrous 
fabrics,  by  applying  to  or  combining  therewith  a  certain  composition  herein- 
after described  which  is  or  may  be  made  use  of  in  reference  to  the  said  sub- 
stances or  materials  by  applying  to  the  same  as  a  varnish  either  alone  or 
combined  with  ordinary  paint  or  pigment. 

"It  is  or  may  also  be  made  to  act  when  required  as  an  enamel  either  alone 
or  in  combination  with  other  known  or  suitable  substances,  when  several 
coats  of  it  are  applied  to  the  surfaces  of  the  said  substances  or  materials 
after  the  pores  or  interstices  in  such  have  become  filled  or  saturated  with  it, 
and  the  said  composition  is  or  may  also  be  made  to  harden  or  toughen  more 
or  less  the  said  substances  or  materials  (except  metals)  when  they  are  soaked 
in  or  combined  therewith.  It  is  or  may  be  applied  to  or  combined  with  stone, 
brick,  tiles,  cement,  lime  or  mortar,  plaster  or  gypsum,  or  plaster  of  Paris, 
either  before  or  after  being  built  or  formed  into  walls,  structure,  or  articles. 

"When  appUed  as  a  varnish  or  enamel  to  metals  it  protects  against  damp, 
moisture,  or  atmospheric  effects,  and  prevents  rust  and  decay.  When  ap- 
plied as  a  varnish  to  walls  inside  or  outside  it  wiU  prevent  damp  or  moisture 
from  passing  either  into  or  out  of  the  wall,  plaster,  or  cement.  It  will  varnish, 
enamel,  waterproof,  and  penetrate  and  harden  or  toughen  paper,  fibrous 
materials,  and  articles  or  manufactures  made  from  same.  It  will  act  as  a 
substitute  for  paint  alonc^  or  combined  with  paint  or  pigment,  and  also  as  a 
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substitute  for  varnish  and  enamel.  The  composition  above  referred  to  consists 
of  resln-gnm-thus,  and  spirit  of  petroleum,  benzoline,  or  bisulphide  of  carbon, 
and  also  boiled  linseed  oil  and  sometimes  a  little  India  rubber  or  caoutchoua'* 

The  court  below  thought,  as  we  have  said,  that  the  above  patent 
amounted  to  an  anticipation  of  the  patent  in  suit.  The  Walley  &  Gare 
patent,  however,  is  one  of  those  characteristic  English  patents  which 
this  court  has  often  had  occasion  to  criticize,  where  a  man  who  finds  out 
that  his  device  or  preparation  will  accomplish  something  in  certain  rela- 
tions draws  on  his  imagination  and  suggests  its  use  in  numerous  rela- 
tions about  which  he  knew  nothing  experimentally.  In  that  patent  we 
find  the  patentee  enumerating  17  substances ;  for  aught  that  is  disclosed 
he  may  not  have  tried  his  composition  on  more  than  2  or  3  of  them. 
They  are  far  from  identical  or  even  from  being  similar.  There  is  a 
vast  difference  between  metal  and  yams,  for  example,  and  yet  the 
patent  is  applicable.  The  patentee  might  as  well  have  enumerated  27  or 
57  substances.  This  court  has  always  been  loath  to  give  a  broad  con- 
struction to  such  patents  as  that  of  Walley  &  Gare,  and  while  ''cements" 
is  broad  enough  to  include  "Portland,"  it  is  not  at  all  clear  to  us  that 
in  England  in  1884  the  patentees  had  Portland  cement  in  mind.  But  in 
the  view  we  take  of  the  case  at  bar  it  is  not  necessary  to  dispose  of  it 
upon  that  point  and  we  refrain  from  passing  upon  it. 

The  second  patent  considered  is  a  British  patent,  No.  18,032,  issued 
in  1901  to  Heinrich  Spatz  of  Berlin,  Germany.  In  his  specification 
Spatz  says : 

"It  is  well  known  as  a  great  inconvenience  of  freshly  whitewashed  masonry 
that  a  very  long  time  is  necessary  for  the  complete  drying  cl  the  same, 
inasmuch  as  the  carbonic  acid  contained  in  the  atmosphere  acts  upon  the  Ume 
and^  Uberates  water,  forming  at  the  same  time  carbonate  of  lime.  The  slow- 
ness of  the  drying  process  of  such  freshly  coated  walls  of  masonry  is  a 
great  drawback  in  view  of  the  final  coating  or  the  waU  paper  op  the  like 
having  to  be  applied  only  after  considerable  time  for  drying  has  been  aUowed. 
Furthermore,  it  has  been  impossible  to  determine  the  completion  of  the  drying 
process  with  any  degree  of  exactness,  which  resulted  in  the  inconvenience 
of  coatings  of  paint,  wall  paper,  and  the  like,  if  applied  too  early  to  the  walls, 
becoming  destroyed  by  moisture.  Then  the  separation  of  moisture  upon  the 
surface  of  masonry  induces  the  growth  of  fungi  which  are  very  detrimental  to 
health.  The  object  of  the  present  Invention  is  to  prevent  the  formation  of 
moisture,  not  only  upon  the  freshly  whitewashed  walls,  but  upon  wet  masonry 
in  general,  so  as  to  avoid  the  inconveniences  arising  therefrom.  This  is 
effected  by  producing  an  impervious  coating  upon  the  wet  walls  or  the  Uke  it 
is  desired  to  dry,  this  coating  being  impermeable  to  moisture  and  well-nigh 
invisible  to  the  eye,  and,  being  applied  to  the  wet  walls,  makes  it  possible 
to  coat  the  same  immediately  with  the  waU  paper,  paint,  or  the  like." 

He  also  states : 

''Masonry  which  has  been  coated  with  any  of  these  solutions,  though  it 
might  be  in  a  wet  condition  or  freshly  whitewashed,  may  be  immediately 
covered  with  wall  paper  or  any  other  coating,  as  the  solvent  rapidly  evapor- 
ates, leaving  the  impervious  lime  salt  behind.  It  is  evident  that  my  invention 
may  be  applied  to  wet  and  freshly  whitewashed  walls  for  basements,  cellars, 
tunnels,  and  the  like,  and  it  is  of  great  advantage  also  when  used  in  combina- 
tion with  coatings  in  cement,  mosaics,  and  others." 

The  court  below  thought  the  Spatz  patent  amounted  to  an  anticipa- 
tion of  the  patent  in  suit.    The  Spatz  patent  was  accepted  January  2, 
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1902.  We  believe  that  the  Toch  invention  does  not  date  back  of  March 
or  April,  1902,  when  Maximilian  Toch  explained  it  to  Baekeland. 
Maximilian  Toch  testified,  it  is  true,  that  he  conceived  his  invention 
in  1900  and  disclosed  the  same  to  his  brother  in  1901.  But  upon  the 
evidence  it  seems  to  us  that  Maximilian  Toch  was  in  1900  and  1901 
still  experimenting  and  had  not  completed  his  invention.  And  if  we 
are  mistaken  in  this  respect  the  evidence  as  to  what  E>r.  Toch  told 
his  brother  in  1900  and  in  1901  is  not  sufficient  to  establish  that  actual 
disclosure  of  the  invention  which  the  law  requires.  As  said  by  the 
Supreme  Court  in  Clark  Thread  Co.  v.  Willimantic  Linen  Co.,  140 
U.  S.  481,  11  Sup.  Ct.  846,  35  L.  Ed.  521  (1891): 

"Such  testimony,  given  for  the  purpose  that  this  was,  Is  necessarily  subject 
to  the  gravest  suspicion,  however  honest  and  weU-intentioned  the  witness  may 
be." 

And  see  Taigman  v.  Forsberg,  223  Fed.  787,  139  C.  C.  A.  607 
(1915);  Greenwald  Bros.  v.  La  Vogue  Petticoat  Co.,  226  Fed.  448, 
141  C.  C.  A.  278  (1915). 

This  court  does  not  question  in  the  least  the  entire  honesty  and  cor- 
rect intentions  of  Dr.  Toch.  But  the  evidence  is  not  sufficient  under 
the  rule  governing  such  cases  to  establish  the  fact  that  Toch  had  com- 
pleted his  invention  and  disclosed  it  prior  to  the  publication  of  the  Spatz 
patent  in  England.  The  Spatz  patent,  in  the  concluding  words  of  the 
specification,  stated: 

"It  is  evident  that  my  invention  may  be  applied  to  wet  and  freshly  white- 
washed walls  for  basements,  ceUars,  tunnels,  and  the  like,  and  it  is  of  great 
advantage  also  when  used  in  combination  with  coatings  in  cement,  mosaics, 
and  others." 

This  led  the  court  below  to  find  anticipation  of  the  Toch  patent  for 
he  concluded  that  the  above  phrase  meant  "coatings  laid  in  cement, 
such  as  mosaics  and  similar  coatings."  In  other  words,  the  court  be- 
low thought  that  under  the  Spatz  description  these  mosaic  coatings 
were  to  be  themselves  coated  with  the  oleic  acid  solution.  But  we  do 
not  so  understand  the  patent.  Spatz  never  contemplated,  in  our  opin- 
ion, the  application  of  the  oleic  acid  solution  to  the  outside  of  the 
mosaic  itself.    He  states  that : 

"Masonry  which  has  been  coated  with  any  of  these  solutions,  though  it  might 
be  in  a  wet  condition  or  freshly  whitewashed,  may  be  immediately  covered 
with  wall  paper  or  any  other  coating." 

Then  he  goes  on  to  say  that  the  invention  is  of  great  advantage  also 
when  used  in  combination  with  coatings  in  cements,  mosaics,  and  oth- 
ers. The  mosaics  laid  in  cement  are  themselves  the  coatings  that  cover 
the  already  treated  masonry.  They  are  not  themselves  coated  by 
anything.  The  Spatz  patent  was  in  our  opinion  correctly  summed  up 
by  the  expert,  who  testified  that : 

"It  is  evident  •  ♦  ♦  that  the  only  object  sought  or  accomplished  by 
the  process  described  in  this  patent  is  to  prepare,  by  waterproofing,  a  surface 
of  mortar  (wet  masonry)  for  receiving  a  coating  of  waU  paper,  paint,  or 
mosaics.    ♦    ♦    ♦" 

Moreover,  there  could  be  no  reason  for  applying  the  Spate  solution 
to  a  mosaic  surface,  for  in  mosaics  the  upper  exposed  surface  con- 
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sists  almost  entirely  of  pieces  of  glass,  earthenware,  or  stone.  And 
the  uncontradicted  testimony  of  those  skilled  in  the  art  shows  that 
mosaic  coatings  were  not  laid  in  Portland  cement  (to  which  the  Toch 
patent  applied),  buit  that  they  were  always  laid  in  Keene  cement,  or  in 
similar  gypseous  cement  which  contained  no  free  lime.  The  cement 
in  which  mosaics  are  laid  is  practically  covered  up  by  them,  and  ap- 
pears on  the  surface  only  in  fine  lines  or  cracks  between  the  edges  of 
the  inlaid  pieces.  Even  if  Portland  cement  had  been  used  and  the 
Spatz  solution  applied,  there  would  be  no  reaction  between  the  latter 
and  the  inlaid  pieces  which  form  practically  the  whole  surface ;  and 
if  there  were  any  reaction  along  the  fine  lines  of  the  cement  appearing 
on  the  surface,  it  would  take  place  on  such  a  small  part  of  the  surface 
that  it  would  be  wholly  insignificant  and  negligible  and  useless.  It 
did  not  teach  the  practical  art  how  to  treat  Portland  cement  construc- 
tion. Toch*s  patent  relates  to  Portland  cement  construction.  We 
agree,  however,  with  the  court  below  that  the  Spatz  patent  shows  an 
understanding  of  the  theory  of  the  patent  in  smt,  in  that  it  discloses 
a  knowledge  of  the  chemical  reaction  taking  place  between  the  acid 
P^um  and  the  lime  of  the  cements  and  mortars.  As  said  by  Judge  Hand 
m  the  court  below : 

"He  says  that  the  lime  combines  with  the  carbonic  gas  in  the  air  and 
forms  carbonate  of  lime,  but  that  in  so  doing  it  liberates  water.  Hence  he 
wishes  to  form  a  lime  salt  which,  being  already  chemically  combined,  will 
have  no  affinity  with  any  of  the  elements  in  the  air.  He  chooses,  as  an  add  to 
unite  with  the  lime  base,  oleic  acid  first  and  curiously  enough  resinous  adds 
second.  The  resulting  resinate  of  lime  is  exactly  what  Toch  showed  in  his 
preferred  example." 

We  also  agree  that  if  the  Spatz  process  were  applied  to  Portland 
cement  it  would  act  as  the  solution  of  the  patent  in  suit  does  and  pro- 
duce the  same  result. 

This  brings  us  to  the  second  defense,  that  of  prior  public  use.  The 
rule  on  this  subject  of  prior  public  use  is  elementary.  It  is  stated  in 
Walker  on  Patents,  §  71,  as  follows : 

"Novelty  is  negatived  by  prior  knowledge  and  use  in  this  country  by  even 
a  single  person  of  the  thing  patented.  This  rule  applies  even  to  cases  where 
that  knowledge  and  use  were  purposely  kept  secret ;  and  it  applies  no  matter 
how  limited  that  use  may  have  been." 

The  law  is  clearly  established  that  a  single  prior  public  use  for  more 
than  two  years  prior  to  the  application  for  the  patent  makes  the  patent 
void.  Egbert  v.  Lippmann,  104  U.  S.  336,  26  L.  Ed.  755  (1881) ;  Hall 
V.  Macneale,  107  U.  S.  90,  2  Sup.  Ct.  73,  27  L.  Ed.  367  (1882), 

The  defendant  claims  that  it,  or  Zibell,  its  president,  made  public 
use  of  the  Toch  invention  more  than  two  years  before  the  Toch 
application  was  filed.  The  testimony  shows  that  in  1903  de- 
fendant furnished  a  material  called  protectorine  to  a  contractor  to 
be  applied  to  the  Portland  cement  walls  of  a  squash  court  at  the 
summer  home  of  a  Mr.  Blair  in  Peapack,  N.  J.,  and  that  it  was  so 
applied.  It  is  claimed  that  the  material  so  furnished  was  like  the  pro- 
tectorine now  used  by  the  defendant  and  which  is  alleged  to  infringe. 
The  president  of  the  defendant  company  testified  that  he  began  to 
manufacture  protectorine  in  1903,  and  made  it  in  the  same  way  now 
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that  he  used  when  he  began  making  it  in  1903.  According  to  his  tes- 
timony protectorine  has  a  tendency  to  force  itself  deeply  into  the  ce- 
ment, to  clog  up  the  pores,  and  to  make  it  as  hard  as  stone.  Having 
applied  the  protectorine  to  the  cement,  he  was  in  the  habit  of  giving 
to  it  a  coating  of  paint  or  hard  oil  floor  varnish.  He  found  it  adhered 
better,  and  was  not  injured  by  the  acids  which  the  cement  contained. 
The  testimony  of  the  experts  shows  that  the  protectorine  which  is  al- 
leged to  infringe  consists  almost  wholly  of  resin,  resin  oil,  or  like 
products,  dissolved  in  volatile  thinners,  and  an  oil  such  as  linseed  oil 
mixed  with  a  pigment.  The  expert  testimony  shows  that  the  second 
coat  given  to  the  Blair  squash  court  in  1903  contained  linseed  oil  and 
resin  admixed  with  a  pigment.  Prior  to  the  use  of  defendant's  pro- 
tectorine it  appears  that  the  parties  had  experimented  on  the  squash 
■court  walls  with  a  great  many  kinds  of  paint,  ordinary  and  extraor- 
<iinary,  and  that  defendant's  was  the  first  that  would  even  stay  on. 
The  walls  were  subject  to  a  great  deal  of  dampness  and  the  paint  pre- 
viously tried  had  sloughed  off.  "It  sagged  and  would  not  stay."  A 
specimen  of  the  wall  was  subjected  to  chemical  analysis,  and  it  cor- 
responded to  an  ideal  Portland  cement  mixture,  being  about  one  part 
•cement  to  one  part  sand.  And  the  analysis  of  the  paint  chips  taken 
from  the  wall  conformed  to  the  analysis  of  the  protectorine  and  paint 
now  used  by  defendant. 

The  complainants  endeavor  to  break  the  force  of  this  testimony. 
They  call  attention  to  the  fact  that  before  defendant's  protectorine 
was  applied  the  walls  had  been  scraped  to  rid  them  of  tfie  coats  of 
paint  which  had  been  previously  given  to  the  walls  in  the  unsuccessful 
attempt  to  paint  them  to  which  we  have  directed  attention.  They  lay 
emphasis,  too,  on  the  fact  that  the  walls  had  also  been  washed  with 
turpentine,  and  then  with  washing  soda,  and  finally  with  water.  They 
would  have  us  understand  that  walls  so  treated  would  be  entirely  chang- 
ed in  their  nature,  that  the  several  coats,  of  paint  that  were  originally 
applied  would  be  attacked  by  the  free  lime,  and  that  the  free  lime 
would  combine  with  some  of  the  constituents  of  the  paint  and  form  a 
lime  soap,  thereby  causing  the  paint  to  flake  off,  and  that  the  result  of 
this  would  be  that  most,  if  not  all,  of  the  free  lime  in  the  wall  would 
be  destroyed.  They  further  say  that  washing  the  wall  with  turpentine 
would  tend  to  carry  into  the  wall  such  constituents  of  the  paint  as  the 
turpentine  could  dissolve ;  that  when  the  wall  was  next  sponged  with 
-washing  soda,  if  any  of  the  free  lime  were  left  in  the  Portland  cement, 
this  washing  soda,  which  is  carbonate  of  soda,  would  unite  with  the 
free  lime  and  convert  it  into  carbonate  of  lime ;  and  that  the  wall  that 
would  result  from  this  would  not  be  an  ordinary  Portland  cement 
wall,  but  would  have  its  pores  already  largely  filled  up  with  paint,  and 
would  have  no  free  lime  in  it  with  which  the  resin  acid  of  the  protec- 
torine could  combine. 

We  are  not  impressed  with  the  testimony  in  support  of  the  above 
theory,  especially  in  view  of  the  fact  that  the  complainants'  witnesses 
-did  not  analyze  the  cement  taken  from  the  Blair  squash  court,  while 
the  defendant's  expert  made  such  an  analysis.  The  defendant's  expert 
testified  that  the  analysis  showed  that  in  the  cement  of  the  Blair  walls 
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the  free  lime  had  been  slightly  increased  over  the  average,  as  there 
was  more  actual  lime,  both  combined  and  uncombined,  by  about  4 
per  cent.,  than  is  found  in  the  ideal  Portland  cement,  to  wit,  66.6  as 
against  62.2.  Moreover,  as  free  lime  is  slightly  soluble  in  water,  and 
fresh  linseed  oil  repels  water,  and  turpentine  does  not  mix  with  water, 
but  repels  it,  we  do  not  see  how  any  substantial  neutralization  of  the 
free  lime  could  have  occurred  in  the  cement  surface. 

The  testimony  of  the  defendants'  witnesses  as  to  what  was  done  to 
the  cement  walls  at  the  Blair  squash  court  and  of  their  experts  as  to 
what  their  chemical  analysis  shows  as  to  the  cement  walls  and  the 
nature  of  the  protectorine  then  used  and  that  it  corresponded  with  that 
now  sold  by  defendants  is  convincing  coming  as  it  does  from  persons 
of  high  standing.  One  of  defendant's  experts  was  one  of  the  founders 
of  and  an  assistant  director  in  the  Institute  of  Industrial  Research  at 
Washington.  He  had  been  educated  as  a  chemist  at  Brown  Univer- 
sity and  at  the  University  of  Pennsylvania,  and  for  five  years  prior 
to  the  trial  had  been  director  of  the  scientific  section  of  the  Paint  Man- 
ufacturer's Association  of  the  United  States.  Another  witness  called 
by  the  defense  had  been  educated  as  a  chemist  at  the  University  of 
Berlin,  and  had  received  the  degree  of  Doctor  of  Philosophy  there.  In 
this  country  he  had  been  employed  as  a  chemist  by  the  largest  manu- 
facturers of  dye  stuffs  in  America.  The  complainants'  expert,  after 
stating  that  he  had  visited  the  house  of  Mr.  A.  Douglas  Nash  on  Long 
Island  in  March  of  the  year  of  the  trial,  and  found  that  defendant 
was  treating  a  Portland  cement  floor  therein  with  its  protectorine  and 
waterproof  paint,  and  that  he  had  taken  samples  to  his  laboratory 
and  made  an  analysis  of  them,  testified  as  follows: 

"The  process  which  I  saw  carried  out  upon  the  cellar  floor  of  Mr.  Nash*s 
residence  at  Flushing,  L.  I.,  by  the  defendant  company  on  March  1,  1911.  is 
the  precise  method  specified  in  claims  1  and  2  of  the  patent  in  suit  It  is 
the  method  of  claim  1,  because  it  consisted  in  treating  a  Portland  cement 
construction  by  applying  to  the  surface  of  the  cement  an  organic  acid  or  add 
body  which  was  suitable  because  it  had  the  properties  of  and  produced  the 
results  effected  by  the  materials  mentioned  in  the  description  of  the  patent; 
and  it  is  the  method  of  claim  2  because  the  particular  organic  acid  or  add 
body  used  was  an  add  resin  and  because  it  was  applied  in  the  form  of  a 
solution." 

The  testimony  satisfies  us  that  the  protectorine  sold  by  defendant 
to-day  and  the  process  it  employs  is  that  which  was  used  by  it  in  1903. 
And  as  complainants'  own  expert  testified  that  the  process  used  by 
defendant  is  substantially  that  used  by  complainants  under  the  patent  in 
suit  we  are  compelled  to  hold  the  patent  invalid. 

Decree  affirmed. 

Judge  LACOMBE  heard  the  arguments,  participated  in  the  consul- 
tation, and  indicated  concurrence  in  the  conclusions  above  expressed, 
but  did  not  see  the  text  of  the  opinion. 
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<231  Fed,  785) 

GRANDISON  ▼.  ROBERTSON  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  127. 

1.  Insolvency  ^=:»61(1) — Pkeferences — Validity. 

At  common  law,  and  except  as  forbidden  by  statute,  an  Insolvent 
debtor  can  prefer  one  creditor  over  others  by  a  payment  made  In  good 
faith  and  In  satisfaction  of  a  real  debt. 

[Ed.  Nota — For  other  cases,  see  Insolvency,  Cent.  Dig.  §§  79-85,  SS.  00- 
95;    Dec.  Dig.  «8=»61(1).] 

2.  Bankruptcy     <g=>166(2,  4) — "Pbefebences" — Validity — Statute — "Voida- 

ble Preference." 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  60a,  30  Stat.  562,  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  §  13,  32  Stat.  799  (Comp.  St.  1913,  §  9644)  pro- 
viding that  a  person  shall  be  deemed  to  have  given  a  preference  If,  being 
Insolvent,  he  has  within  four  months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before  the  adjudication,  made  a  trans- 
fer of  property,  the  enforcement  of  which  will  enable  any  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  creditor  of  the 
same  class,  and  section  60b,  as  amended  by  Act  June  25,  1910,  c.  412,  §  11, 
36  Stat.  842  (Comp.  St.  1913,  §  9644),  providing  that  if  a  bankrupt  shall 
have  made  a  transfer  within  four  months  before  the  filing  of  the  petition, 
or  after  the  filing  and  before  the  adjudication,  while  Insolvent,  and  the 
transfer  then  operates  as  a  "preference,"  and  tiie  person  receiving  it  had 
reasonable  cause  to  believe  that  the  enforcement  thereof  would  effect  a 
preference,  it  shall  be  voidable  by  the  trustee,  a  preference,  to  be  "void- 
able," must  have  been  received  by  one  who  had  reasonable  cause  to  believe 
that  it  would  effect  a  preference ;  but  under  Bankr.  Act,  §  67e,  as  amended 
in  1903  (Comp.  St.  1913,  §  9651),  providing  that  all  conveyances  by  a  debt- 
or within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy' 
against  him,  and  while  insolvent,  which  are  void  as  against  creditors  un- 
der the  laws  of  the  state  in  which  the  property  is  situate,  shall  be  void 
under  the  Bankruptcy  Act  and  Stock  Corporation  Law  N.  Y.  §  66,  pro- 
viding that  no  conveyance  by  a  corporation  which  has  refused  to  pay  any 
of  its  notes  or  obligations  when  due,  with  Intent  to  give  preference  to 
any  particular  creditor,  shall  be  valid.  It  is  only  necessary  that  the  cor- 
poration be  Insolvent,  and  that  the  payment  be  made,  not  received,  with 
intent  to  give  a  preference. 

{Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  25(V-253, 
256;  Dec.  Dig.  «S=>166(2, 4). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Preference;  Voidable.] 

3.  Bankruptcy  ^=:»303(3) — Pbefbbences — ^Evidence — Knowledge  or  Credi- 

tob. 

In  an  action  by  the  trustees  in  bankruptcy  to  recover  payments  as  pref- 
erences, evidence  held  not  to  show  that  the  creditor  receiving  the  pay- 
ments knew  or  had  reasonable  cause  to  believe  that  preferences  were  In- 
tended by  such  payments. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent.  Dig.  {  462;  Dec 
Dig.  «S=>303(3).3 

4.  Bankruptcy  ^=:»303(3) — Preferences — ^Evidence — ^Insolvency  and  Intent 

OF  Debtor. 

In  an  action  by  trustees  in  bankruptcy  to  recover  alleged  preferences, 
evidence  held  to  show  that  a  corporate  debtor  was  insolvent  when  it 
made  payments  to  the  creditors  within  four  months  prior  to  the  filing  of 
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the  petition  In  bankruptcy,  and  that  it  intended  thereby  to  give  a  prefer- 
ence. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  %  462;    Dec^ 

Dig.  <gx=>303(3).] 

5.  Bankruptcy  ^=>303(2) — Actions  by  Trustee — ^Admissibility  of  EviDEifCE 

— Insolvency. 

In  an  action  by  trustees  In  bankruptcy  to  recover  alleged  preferences, 
the  admission  of  testimony  given  by  the  president  of  another  creditor  In 
a  suit  against  It,  over  the  objection  by  defendants  that  statements  of 
such  president  could  not  be  binding  cm  It,  was  not  error,  where  it  wa» 
received  for  the  purpose  of  showing  Insolvency  of  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  460,  461; 
Dec.  Dig.  «S=>303(2).] 

6.  Appeal  and  Ebrob  ^=>232(2) — ^Presenting  Questions  in  Loweb  Coubt — 

Objections  to  Evidence— -Grounds— Waiver. 

Where  the  only  objection  made  to  such  testimony  when  it  was  offered 
was  that  it  could  not  In  any  way  bind  the  defendants,  the  objection  that 
the  defendants  were  thereby  deprived  of  their  right  of  cross-examination, 
was  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  143(V 
1431 ;   Dec.  Dig.  «=>232(2) ;   Trial,  Cent  Dig.  f §  211-213.] 

7.  Appeal  and  Error  ^=»231(3) — ^Presenting  Qxtestions  in  Lowkb  Coxjbt— 

Objections  to  Evidence — Genebal  Objections. 

General  objections  to  evidence  are  sufficient,  where  the  ground  therefor 
is  manifest ;  but,  where  it  is  not  manifest,  the  objection  must  state  the 
specific  ground  on  which  it  is  based. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dea  Dig.  ^=»231(3) ; 
Trial,  Cent  Dig.  §§  194-200,  223,  226.] 

8.  Bankruptcy  ^=»182— Pbeferences — State  Laws — ^**Pubchaseb  fob  Valu- 

able Considebation  Without  Notice." 

A  banlc  to  whom  payments  were  made  by  an  insolvent  corporation  with 
intent  to  give  a  preference,  and  which,  without  knowledge  of  the  cor- 
poration's insolvency,  applied  such  payments  to  a  demand  note  indorsed 
by  an  officer  of  the  corporation,  and  surrendered  the  note,  and  thereby 
lost  Its  right  against  the  indorser  by  falling  to  make  presentment  and 
give  notice  of  nonpayment  within  a  reasonable  time,  as  required  by  Ne- 
gotiable Instruments  Law  (Consol.  Laws  N.  Y.  c.  38)  §  131,  was  a  purchas- 
er for  value  in  good  faith,  against  whom  the  preference  was  not  void, 
under  the  Stock  Corporation  Law  (ConsoL  Laws  N.  Y.  c  59),  and  the 
trustee  could  not  recover  the  payments  under  Bankr.  Act,  §  67e. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  255-258; 
Dec.  Dig.  <8=»182. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,. 
Purchaser  for  Valuable  Consideration.] 

9.  Bills  and  Notes  ^=»402,  414 — Liability  of  Indobseb — Pbesenthent  and 

Notice — Officeb  of  Corporation. 

The  president  and  treasurer  of  a  corporation,  who  Indorses  its  note, 
is  entitled  to  presentment  and  notice  of  nonpayment  to  fix  his  liability. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §S  1074- 
1080,  1142,  1148-1155;    Dea  Dig.  <@=>402,  414.] 

10.  Bills  and   Notes  ^=>397 — Liability   of   Indobseb — ^Pbesenticent  and 
Notice — Insolvency  of  Maker. 

The  Insolvency  of  the  maker  of  a  note  does  not  excuse  presentment  and 
notice  of  dishonor,  though  the  indorser  knew  of  the  insolvency. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {§  1029- 
1044;    Dec.  Dig.  <@=>397.] 

^==>For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  4b  Indexes 
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11.  Bankbuptcy  ^=»182— Preferences — Bona  Fide  Pubchaseb. 

Where  the  Indorser  of  a  note,  paid  by  preferences  given  by  a  corpora- 
tion which  subsequently  became  bankrupt,  was  secured  by  property  of 
the  corporation  assigned  to  him  before  the  indorsement  was  made,  his 
right  to  presentment  and  notice  and  demand  before  his  liability  is  fixed 
is  doubtful;  but  inasmuch  as  he  was  not  clearly  liable  without  them, 
the  possibility  of  the  loss  of  the  right  to  proceed  against  him  by  appljdng^ 
the  payments  to  the  note  and  surrendering  it  to  the  corporation  is  suffi- 
cient to  make  the  holder  of  the  note  a  purchaser  for  value,  against 
whom,  If  bona  fide,  the  payments  were  not  void  under  the  New  York 
Stock  Ck)rporation  Law,  and  therefore  could  not  be  recovered  by  the 
trustee  in  bankruptcy,  under  Bankr.  Act,  §  67e. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  255-258; 
Dec.  Dig.  <8=s>182.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  by  Wilbur  B.  Grandison,  as  trustee  of  the  estate  of  the  O.  L* 
Gregory  Vinegar  Company,  bankrupt,  against  Frederick  Robertson 
and  another.  Decree  for  complainant  (220  Fed.  985),  and  defendants 
appeal.    Modified  and  affirmed. 

This  cause  comes  here  on  appeal  from  a  decree  entered  on  March 
9,  1915.    The  facts  are  stated  in  the  opinion. 

Dirnberger  &  Augspurger,  of  Buffalo,  N.  Y.  (M.  F.  Dimberger,. 
Jr.,  and  Ckorge  A.  Orr,  both  of  Buffalo,  N.  Y.,  of  counsel),  for  ap- 
pellants. 

Thomas  C.  Burke,  of  Buffalo,  N.  Y.  (Thomas  C.  Burke,  Frank  Gib- 
bons, and  Henry  W.  Pottle,  all  of  Buffalo,  N.  Y.,  of  counsel),  for  ap- 
pellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  suit  was  commenced  by  the  trustee 
in  bankruptcy  against  the  defendants  to  recover  certain  payments 
claimed  to  have  been  made  preferentially  by  the  bankrupt  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy.  The  District 
Court  has  found  that  certain  pa)mients  were  preferential  and  has  en- 
tered a  decree  directing  defendants  to  pay  over  to  complainants  the 
sum  of  $8,576.73. 

The  defendants  are  members  of  the  firm  of  Frederick  Robertson 
&  Co.  They  are  private  bankers  at  North  Tonawanda,  N.  Y.  The 
O.  Lf.  Gregory  Vinegar  Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  New  York,  and  was  engaged  in  the  business  of 
manufacturing  cider  and  vinegar  in  North  Tonawanda  in  this  state. 
It  will  be  hereinafter  referred  to  as  the  company. 

On  February  15,  1910,  an  involuntary  petition  in  bankruptcy  was 
filed  against  it,  and  on  March  4,  1910,  it  was  duly  adjudicated  a  bank- 
rupt. On  March  28,  1910,  the  complainant  was  appointed  trustee  of 
the  estate  of  the  bankrupt.  The  trustee  alleges  in  his  bill  that  the  com- 
pany was  insolvent  at  all  of  the  times  between  October  15,  1909,  and 
the  time  of  the  filing  of  the  petition  in  bankruptcy.  On  October  15, 
1909,  it  was  indebted   to  defendants   on  two  promissory  notes   of 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexec 
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$5,000  each.  One  of  these  notes  was  made  by  the  company.  The 
other  was  made  by  the  Albion  Fruit  Produce  Company  and  was  in- 
dorsed by  the  company.  On  November  1,  1909,  the  company  renewed 
the  note  which  it  had  made  and  gave  a  new  note  for  $5,000,  indorsed 
by  O.  L.  Gregory  and  O.  L.  Alexander.  This  note  was  payable  cm 
demand,  but  no  demand  has  ever  been  made.  There  was  paid,  on  the 
note  last  given,  $508.53  on  November  20,  1909;  $1,000  on  December 
1,  1909;  $1,000  on  December  9,  1909;  and  $2,534.47  on  January  18, 
1910.  In  addition,  certain  other  payments  were  made  which  are  here- 
inafter stated. 

It  may  be  said  that  O.  L.  Alexander,  the  indorser  of  the  note  for 
$5,000  above  mentioned,  was  at  the  time  of  his  indorsement  the  |>res- 
ident  and  treasurer  of  the  company  which  gave  the  note,  and  that  he 
continued  as  president  and  treasurer  down  to  the  time  this  suit  was 
brought  He  was  elected  president  on  October  12,  1909,  and  at  that 
meeting  of  the  board  of  directors  a  resolution  was  adopted  which 
recited  that  as  defendants  herein  and  the  Rochester  bank  had  refused 
to  grant  to  the  company  further  credit  unless  its  notes  were  indorsed 
by  an  additional  indorser,  and  that  as  Mr.  Alexander  was  willing  to 
indorse  the  renewal  notes  "provided  certain  security,  as  hereinafter 
stated,  is  given  to  him :"  "Now,  therefore,  be  it  resolved,  that  this  com- 
pany assign  to  the  said  O.  L.  Alexander,  as  collateral  security  for  the 
indorsements,  as  above  stated,  accounts  receivable  of  this  company 
and  the  proceeds  thereof  aggregating  an  amount  not  exceeding  twenty 
thousand  dollars  ($20,000)." 

After  the  adoption  of  that  resolution,  and,  as  we  have  seen,  on  No- 
vember 1,  1909,  Mr.  Alexander  indorsed  the  note  for  $5,000.  The 
assignment  of  accounts  was  not  made  at  the  time  the  resolution  was 
adopted,  nor  at  the  time  the  note  was  indorsed.  But  thereafter,  and 
as  the  products  of  the  company  were  sold,  the  accounts  were  assigned 
to  him,  and  as  the  accounts  were  realized  upon  the  proceeds  were  de- 
posited in  bank  to  the  credit  of  the  O.  L.  Alexander  Collateral  Ac- 
count, and  thereafter  were  applied  by  him  on  the  note  due  to  the  de- 
fendants, and  which  are  now  claimed  by  the  trustee  as  preferential 
payments. 

[1]  At  common  law,  and  except  as  forbidden  by  statute,  an  insol- 
vent debtor  had  the  right  to  prefer  one  creditor  over  others.  If  a 
payment  was  made  in  good  faith  and  in  satisfaction  of  a  real  debt, 
the  fact  that  it  operated  to  prevent  other  creditors  from  collect- 
ing their  debt  was  not  regarded  by  the  common  law  as  making  it  a 
voidable  payment.  Whatever  right  the  trustee  in  bankruptcy,  there- 
fore, has  to  recover  in  this  suit  any  pa)mients  made  to  these  defend- 
ants by  this  bankrupt  company,  he  must  derive  from  some  provision 
in  the  Bankruptcy  Act. 

[2]  The  Bankruptcy  Act  of  1898,  as  amended  in  1903,  provides  in 
section  60a  as  follows: 

'*A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of  the  petition,  or  after  the  filing  of 
the  petition  and  before  the  adjudication  *  «  «  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement  of  such   *    *    ^    transfer  will 
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be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  bis 
debt  than  any  other  of  such  creditors  of  the  same  class."  32  Statutes  at 
liarge,  799. 

And  the  act,  as  amended  in  1910,  provides  in  section  60b  as  fol- 
lows: 

''If  a  bankropt  •  •  •  shall  have  made  a  transfer  of  any  of  his  proper- 
ty, and  if,  at  the  time  of  the  transfer,  ♦  ♦  ♦  and  being  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing  ♦  ♦  ♦  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  the  ♦  ♦  ♦  transfer 
then  operates  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  then  have  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  ♦  ♦  ♦  transfer  would  effect  a  preference. 
It  shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its 
value  from  such  person/'    86  Statutes  at  Large,  842. 

And  the  act,  also  as  amended  in  1903,  provides  in  section  67e  as 
follows : 

''That  all  conveyances,  transfers,  assignments  or  incumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  ^ven  by  a  person  adjudged  a  bankrupt  un- 
der the  provisicMis  of  this  act  subsequent  to  the  passage  of  this  act  and  with- 
in four  months  prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose 
on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them,  shall 
be  null  and  void  as  against  the  creditors  of  such  debtor,  except  as  to  purchas- 
ers in  good  faith  and  for  a  present  fair  consideration ;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned  or  encumbered  as  aforesaid  shall,  if 
he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part  of  the  as- 
sets and  estate  of  the  bankrupt  and  shall  pass  to  his  said  trustee,  whose  duty 
it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings  or  otherwise 
for  the  benefit  of  the  creditors.  And  all  conveyances,  transfers,  or  encum- 
brances of  his  property  made  by  a  debtor  at  any  time  within  four  months  pri- 
or to  the  filing  of  the  petition  against  him,  and  while  insolvent,  which  are  held 
null  and  void  as  against  the  creditors  of  such  det>tor  by  the  laws  of  the  state, 
territory,  or  district  in  which  such  property  is  situate,  shall  be  deemed  null 
and  void  under  this  act  against  the  creditors  of  such  debtor  if  he  be  adjudged 
a  bankrupt,  and  such  property  shall  pass  to  the  assignee  and  be  by  him  re- 
claimed and  recovered  for  the  benefit  of  the  creditors  of  the  bankrupt.  For 
the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined, 
and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction."  30  Statutes  at  lArge,  564 ; 
32  Statutes  at  Large,  800. 

But  the  trustee  in  his  bill  claims  that  payments  made  to  the  defend- 
ants were  also  made  in  violation  of  the  Stock  Corporation  Law  of  the 
state  of  New  York,  and  that  he  is,  therefore,  entitled  by  virtue  of  the 
provisions  in  Bankruptcy  Act,  §  67e,  to  recover  any  payments  which 
are  made  preferential  and  void  under  the  New  York  act.  The  Stock 
Corporation  Law  (Consolidated  Laws  N.  Y.  1909,  vol.  5,  p.  5782) 
provides  in  section  66,  among  other  things,  that: 

"No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  corpo- 
ration (one  that  has  refused  to  pay  any  of  its  notes  or  other  obligations,  when 
due,  in  lawful  money)  by  it  or  any  ofllcer,  director  or  stockholder  thereof,  nor 
any  payment  made,  judgment  suffered,  lien  created  or  security  given  by  it  or  by 
any  oflicer,  director  or  stockholder  when  the  corporation  is  insolvent  or  its  insol- 
vency is  imminent,  with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors  of  the  corporation,  shall  be  valid,  except  that  la- 
borers' wages  for  services  shall  be  preferred  claims  and  be  entitled  to  pay- 
ment before  any  other  creditors  out  of  the  corporation  assets  in  excess  of 
valid  prior  liens  or  incumbrances.    •    •    *    Every  person  receiving  by  means 
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of  any  such  prohibited  act  or  deed  any  property  of  the  corporation  shall  be 
bound  to  account  therefor  to  its  creditors  or  stockholders  or  other  trostees- 
♦  ♦  ♦  EJvery  transfer  or  assignment  or  otiier  act  done  In  violation  of  the 
foregoing  provisions  of  this  section  shall  be  v(dd." 

The  above  act  also  provides  that  every  director  or  officer  of  a  cor- 
poration, who  shall  violate  or  be  concerned  in  violating  any  provision 
of  the  section  referred  to,  shall  be  personally  liable  to  the  creditors 
and  stockholders  of  the  corporation  of  which  he  shall  be  a  director  or 
an  officer  to  the  full  extent  of  any  loss  they  may  respectively  sustain 
by  such  violation.  With  this  last  provision  we  are  not,  however,  now 
concerned.  The  act  also  prohibits  the  defaulting  corporation  from 
transferring  any  of  its  property  "to  any  of  its  officers,  directors  or 
stockholders,  directly  or  indirectly  for  the  payment  of  any  debt,  or 
upon  any  other  consideration  than  the  full  value  of  the  property  paid 
in  cash." 

This  Stock  Corporation  Law  appears  to  be  a  re-enactment  of  sec- 
tion 48  of  Laws  1890,  c.  564,  as  amended  by  Laws  1892,  c.  688,  and 
by  Laws  1901,  c.  354,  adding  the  exception  that  laborers'  wages  for 
services  shall  be  preferred  claims  and  a  provision  prohibiting  general 
assignments  by  railroad,  banking  or  insurance  corporations. 

It  is  to  be  observed  that  under  the  Bankru}>tcy  Act  a  preferential 
payment,  to  be  voidable,  must  have  been  received  by  one  who  had  "rea- 
sonable cause  to  believe"  that  it  would  effect  a  preference ;  while  under 
the  New  York  Stock  Corporation  Law  the  invalidity  of  the  payment  is 
not  made  to  depend  upon  the  knowledge  of  the  one  receiving  the  pay- 
ment that  it  is  a  preferential  pajonent,  or  upon  his  having  reasonable 
cause  to  believe  that  it  is  a  preferential  payment.  It  depends  upon 
whether  the  corporation  or  its  officers  in  making  the  payment  did  so 
with  the  intent  of  giving  a  preference  to  any  particular  creditor  over 
other  creditors.  Under  the  New  York  statute  the  invalidity  of  the 
payment  is  conditioned  on  two  facts :  (1)  The  corporation  must  have 
been  at  the  time  of  payment  insolvent,  or  its  insolvency  must  have 
been  imminent.  (2)  The  payment  must  have  been  made  (not  received) 
with  the  intent  of  giving  a  preference  to  a  particular  creditor  over 
other  creditors  of  the  corporation. 

[3]  Did  the  defendants  at  the  time  they  received  any  of  the  pay- 
ments made  to  them  have  reasonable  cause  to  believe  that  a  preference 
was  intended  or  would  result  therefrom  ?  The  court  below  answered 
this  question  in  the  negative.  This  brings  us  to  inquire  whether  the 
trustee  can  maintain  this  suit  under  Bankruptcy  Act,  §  60b.  The  suit 
cannot  be  maintained  under  that  section  of  the  act  unless  the  defend- 
ants knew  or  had  reasonable  cause  to  believe  that  a  preference  would 
result  from  the  payments  the  trustee  now  seeks  to  recover. 

The  evidence  discloses  that  the  indebtedness  of  the  bankrupt  to  the 
defendants  commenced  in  November,  1908.  At  that  time  a  loan  of 
$5,000  was  made,  and  on  December  3,  1908,  a  second  note  for  a 
like  amount  was  discounted.  The  total  indebtedness  at  that  time  was 
$10,000,  and  it  so  continued  through  the  winter,  spring  and  summer  of 
the  following  year.  No  collateral  was  deposited  to  secure  the  pay- 
ment of  the  notes,  but  the  latter  bore  the  individual  indorsement  of 
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some  of  the  officers  of  the  company.  When  the  notes  became  due 
they  were  renewed  from  time  to  time.  One  of  the  defendants  testified 
that  he  was  told  in  the  spring  of  1909  by  Mr.  Gregory,  then  pres- 
ident of  the  company,  that  either  he  or  a  man  by  the  name  of  Mar- 
tin, who  was  one  of  the  officers  of  the  company,  would  have  to  get 
out.  He  also  remembered  that  he  had  been  told  by  Martin  that  Greg- 
ory could  not  live  within  his  salary  and  overdrew  his  account,  and  that 
he  (Martin)  would  not  stand  for  it.  The  defendants  knew  that  dis- 
sensions existed  among  the  officers  of  the  company,  and  that  after  a 
time  Gregory  got  out  and  Alexander  became  president.  But  they 
were  never  informed  that  there  was  any  intention  of  winding  up 
the  business.  They  knew  that  there  was  a  mortgage  for  $25,000 
against  the  property  of  the  company  at  the  time  they  made  their  first 
loan,  and  they  knew  that  the  mortgage  was  held  by  the  National 
Bank  of  Commerce  of  Rochester,  but  they  did  not  know  the  total 
amount  of  the  indebtedness  to  that  bank. 

Frederick  Robertson,  the  active  member  of  defendants'  firm,  could 
not  recollect  that  he  had  inquired  at  any  time  as  to  the  amount  the 
company  owed  general  creditors.  He,  however,  did  make  some  inves- 
tigation of  the  standing  of  the  company  and  of  the  indorsers  at  the 
time  of  the  first  loan.  That  investigation  satisfied  him  as  to  the  finan- 
cial standing  of  the  parties.  He  made  a  personal  examination  of  the 
company's  plant  and  regarded  it  as  worth  at  that  time  between  $50,000 
and  $75,000,  and  he  testified  that  he  never  saw  a  manufacturing  plant 
in  finer  condition,  and  that  he  had  had  considerable  experience  in  the 
examination  of  manufacturing  plants,  covering  a  period  of  17  years. 
He  testified  he  did  not  know  at  any  time  prior  to  the  adjudication  of 
bankruptcy  that  bankruptcy  proceedings  were  imminent  or  even  pend- 
ing, and  that  he  knew  nothing  of  the  matter  before  the  proceedings 
were  brought  The  main  banking  business  of  the  company  (the  bank- 
rupt) was  done,  as  defendants  all  the  time  knew,  with  the  Rochester 
bank,  and  the  company's  account  with  defendants  was  small  and  local. 
The  president  of  the  bankrupt  company  testified  that  he  did  not  think 
he  ever  discussed  with  defendants  the  amount  of  the  company's  lia- 
bilities to  general  creditors  and  that  he  did  not  think  he  had  ever  told 
them  what  the  amount  was ;  that  the  payments  made  upon  the  defend- 
ants' notes  were  made  by  him  voluntarily  and  not  pursuant  to  any  re- 
quest from  them;  and  that  he  had  never  been  asked  for  a  specific 
payment  of  $1,000,  or  $500,  or  any  other  amount.  The  company  had 
been  asked,  however,  to  reduce  its  indebtedness,  for  reasons  else- 
where stated. 

In  the  District  Court,  Judge  Hazel  stated  that  in  his  opinion  the 
evidence  was  not  sufficient  to  justify  the  conclusion  that  the  defend- 
ants knew  or  had  reasonable  cause  to  believe  tliat  at  the  time  the  pay- 
ments complained  of  were  made  a  preference  was  intended.  The  evi- 
dence, however,  discloses  that  these  defendants  were  too  easily  satis- 
fied as  to  the  financial  soundness  of  this  company.  It  is  strange  that 
they  did  not  at  any  time  call  for  a  statement  from  it  of  its  assets  and 
liabilities.  But  we  do  not  think  that  the  failure  of  the  bankrupt  to 
promptly  pay  the  notes  to  the  defendants  at  maturity  is  to  be  accepted 
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by  us  as  sufficient  to  charge  the  latter  under  Ac  circumstances  of 
this  case  with  notice  of  the  impending  insolvency.  We  do  not  doubt 
the  entire  good  faith  of  the  defendants.  They  were  without  notice 
of  the  impending  insolvency  and  without  sufficient  facts  to  cause  them 
to  believe  that  a  preference  would  result  from  the  payments  which 
they  received  within  four  months  of  the  bankruptcy.  As  the  defend- 
ants did  not  know  or  have  reasonable  cause  to  believe  that  a  preference 
would  result  from  any  of  the  payments  made  to  them,  the  trustee  can- 
not maintain  this  suit  under  section  60b  of  the  Bankruptcy  Act 

[4]  This  brings  us  to  inquire  whether  the  payments  made  violated 
the  provisions  of  section  66  of  the  New  York  Stock  Corporation  Law ; 
for  if  they  are  invalid  under  the  provisions  of  that  law  the  trustee  is 
entitled  to  recover  them  into  his  possession  as  a  part  of  the  bankrupt's 
estate  by  virtue  of  section  67e  of  the  Bankruptcy  Act.  That  the  com- 
pany was  insolvent  at  the  time  the  payments  complained  of  were  made 
seems  beyond  controversy.  Indeed,  the  company  appears  to  have  been 
insolvent  from  the  time  it  began  business  in  July,  1908.  Its  liabilities  at 
that  time  were  in  excess  of  its  assets.  From  the  beginning  it  did  busi- 
ness on  borrowed  capital.  In  August,  1908,  it  borrowed  $25,000 
from  the  National  Bank  of  Commerce  in  Rochester.  In  February 
1909,  the  Rochester  bank  had  under  discount  paper  made  or  indorsed 
by  the  company  amounting  to  $44,189.28.  And  in  October,  1909,  its 
indebtedness  amounted  to  over  $92,000.  During  the  period  when  tlie 
alleged  preferential  payments  were  being  made  the  company  paid  to 
the  defendants  and  to  the  Rochester  bank  on  the  indebtedness  owing 
to  them  the  sum  of  $55,795.47,  while  paying  little  or  nothing  to  general 
creditors.  Its  funds  were  so  reduced  that  on  August  6,  1909,  11 
checks,  aggregating  $379.45,  were  drawn  by  the  company  to  pay  small 
invoices  which  had  become  due  in  May  and  June,  but  the  checks  were 
never  delivered  to  the  payees  because  of  lack  of  funds.  The  trustee 
on  taking  possession  of  the  property  converted  into  cash  all  the  per- 
sonal property  which  came  into  his  hands  and  realized  only  $879.78, 
which  was  insufficient  to  pay  the  expenses  of  administration.  The 
unpaid  indebtedness  amotmts  to  $41,909.52. 

In  October,  1909,  these  defendants  and  the  Rochester  bank  were 
pressing  the  company  for  payments  on  the  notes.  The  reason  defend- 
ants asked  to  have  payments  made  does  not  seem  to  have  been  due  to 
doubts  as  to  the  solvency  of  the  company,  but  was  occasioned  by  the 
small  balances  that  it  maintained  in  defendants'  bank.  Their  account 
was  an  unsatisfactory  account.  The  company  was  giving  defendants 
very  little  business,  and  the  latter  naturally  objected  to  tying  up  $10,- 
000  without  a  more  active  business  and  a  better  balance.  The  compa- 
ny, however,  was  unable  to  make  any  payments.  All  that  it  could  do  or 
did  do  was  to  renew  the  notes.  The  general  creditors  were  also 
pressing  their  demands  and  were  being  paid  nothing.  Notes  were  al- 
lowed to  go  to  protest.  Eleven  went  to  protest  at  the  Rochester  bank; 
three  in  October,  1909,  two  in  November,  four  in  December,  and  two 
early  in  January,  1910.  A  note  for  $688.52,  which  feU  due  on  Octo- 
ber 18,  1909,  and  went  to  protest,  was  allowed  to  lie  tmder  protest 
until  November  9th,  when  it  was  renewed  for  its  full  amoimt    The  re- 
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newal  note  went  to  protest  on  December  16th,  and  laid  under  protest 
until  January  12,  1910,  when  it  was  paid.  In  the  fall  of  1909  the  com- 
pany bought  no  apples,  having  no  money  with  which  to  do  so.  From 
October,  1909,  to  January,  1910,  it  was  simply  converting  the  old  stock 
which  had  been  left  over  from  the  year  previous.  During  the  whole 
period  of  four  months  from  October  15,  1909,  to  February  15,  1910, 
when  the  petition  in  bankruptcy  was  filed,  the  company  was  hopelessly 
insolvent,  not  being  able  to  pay  its  debts  as  they  became  due ;  and  dur- 
ing that  period  of  four  months  it  was  engaged  in  converting  substan- 
tially all  of  its  personal  property  into  cash,  and  in  seeing  that  the  pro- 
ceeds were  used  in  paying  the  debts  of  two  secured  creditors,  these 
defendants  and  the  Rochester  bank,  and  during  the  same  period  the 
company  was  avoiding  the  payment  of  anything  to  general  creditors. 

The  result  was  that  in  the  four  monUis  prior  to  the  filing  of  the 
petition  in  bankruptcy  these  defendants  were  paid  sums  aggregating 
$6,500,  and  the  Rochester  bank  $49,300,  and  the  general  creditors  got 
nothing.  The  intent  to  prefer  is  as  clearly  disclosed  in  the  facts  of 
this  case  as  in  any  case  with  which  we  are  familiar.  Every  person  is 
to  be  presumed  to  intend  the  natural  and  probable  consequences  of 
his  own  acts.  In  what  was  done  a  preference  was  given,  and  the  cor- 
poration knowingly  and  purposely  gave  it.  The  testimony  of  the 
president  that  he  felt  that  the  assets  were  ample  to  take  care  of  all 
the  creditors,  and  that  he  figured  paying  the  general  creditors  out  of 
the  real  estate  and  the  book  accounts,  is  not  convincing,  in  view  of  the 
fact  that,  when  the  trustee  converted  into  cash  all  of  the  personal  as- 
sets which  came  into  his  hands,  he  realized  only  $879.78  therefrom, 
and  in  view  of  the  farther  fact  that,  although  he  used  every  endeavor 
to  find  a  purchaser  for  the  company's  real  estate  at  Tonawanda,  he  was 
unsuccessful  in  his  endeavor. 

[5,  8]  The  conclusion  we  have  reached  can  be  supported  without 
the  testimony  of  the  witness  Swanton.  There  is,  however,  no  reason 
why  that  testimony  should  be  disregarded.  It  appears  that  that  wit- 
ness was  the  president  of  the  National  Bank  of  Commerce  of  Roches- 
ter, and  as  such  had  testified  in  a  suit  brought  by  the  trustee  of  the 
bankrupt  against  that  bank  to  recover  certain  payments  made  to  it 
and  which  the  trustee  claimed  were  preferential  and  void  as  to  him. 
In  the  case  at  bar  this  witness  did  not  appear  upon  the  stand  to  give 
his  testimony  in  propria  persona.  But  the  counsel  for  the  trustee 
stated  that  he  desired  "to  oflfer  as  evidence  in  this  case  the  testimony 
taken  yesterday"  of  Swanton,  taken  in  the  other  case,  and  the  exhibits 
received  upon  his  examination.  Thereupon  the  counsel  for  the  de- 
fendants said: 

"We  object  to  that,  on  the  ground  that  whatever  the  transactions  might 
have  been  between  this  bankrupt  concern  and  the  National  Bank  of  Commerce 
can  in  no  way  be  binding  upcm  us." 

The  court  allowed  it  to  come  in,  stating  that  the  testimony  was  re- 
ceived tentatively,  "subject  to  being  ignored  when  I  come  to  examine 
the  cases."  Prior  to  the  oflfer  of  this  testimony,  counsel  for  the  trus- 
tee had  oflFered  the  evidence  given  by  the  trustee  in  the  other  case,  and 
with  it  certain  exhibits.    The  court  thereupon  asked  whether  counsel 


Digitized  by  VjOOQIC 


614  145  G.  C.  A.  REPORTS 

for  defendants  wished  to  cross-examine  him  on  it    The  counsel  replied 
that  he  did  not,  saying: 

*'No  sir,  it  Is  satisfactory ;  there  is  no  objection  to  It,  except  whatever  ob- 
jections were  made  by  Mr.  O^Grady  at  that  time  I  desire  to  make  now." 

Attention  is  called  to  the  course  followed  respecting  the  reception  of 
the  trustee's  testimony,  and  counsel's  explicit  declaration  that  he  had 
no  objection  to  offer,  except  such  as  he  made  when  the  testimony  was 
originally  given,  and  that  he  had  no  wish  to  cross-examine.  The  Dis- 
trict Judge  might  well  have  understood,  in  view  of  what  was  said, 
that  there  was  no  other  objection  to  the  reception  of  the  S wanton  tes- 
timony than  that  the  testimony  was  not  material  and  relevant  to  the 
issue  involved.  And  the  formal  assignment  of  error  reads  that  the 
judge  erred  "in  overruling  the  objection  of  the  defendants  to  the  ad- 
mission of  the  testimony  of  Thomas  J.  Swanton  on  the  ground  that 
the  same  could  in  no  way  be  binding  upon  these  defendants."  But  on 
the  argument  in  this  court  counsel  contended  that  the  admission  of 
Swanton's  evidence  constituted  reversible  error,  because  he  was  thereby 
deprived  of  the  right  to  cross-examination.  That  objection  cannot 
now  be  raised,  as  a  specific  objection  was  raised  below  which  did  not 
include,  and  which  therefore  waived,  the  objection  now  suggested. 
If  the  objection  now  raised  had  been  called  at  the  time  to  the  court's 
attention,  the  testimony  would  not  have  been  received  in  the  form  it 
was  offered. 

[7]  General  objections  to  the  admission  of  evidence  are  sufficient, 
where  the  ground  therefor  is  so  manifest  that  the  trial  court  cannot 
fail  to  understand  it.  Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261, 
43  C.  C.  A.  225.  But  if  the  ground  of  the  objection  is  not  so  mani- 
fest, then  the  objection  must  state  the  specific  ground  on  which  it  is 
based.  Patrick  v.  Graham,  132  U.  S.  627,  10  Sup.  Ct.  194,  33  L. 
Ed.  460.  And  when  the  objection  is  specific  it  is  deemed  to  be  limited 
to  the  ground  or  grounds  specified,  and  it  does  not  cover  others  not 
specified.  Stebbins  v.  Duncan,  108  U.  S.  32,  2  Sup.  Ct.  313,  27  L. 
Ed.  641.  It  has  been  held  that  where  specific  grounds  are  stated  the 
implication  is  that  there  are  no  others,  or,  if  others,  that  they  arc 
waived.  Texas,  etc.,  R.  Co.  v.  Watson,  190  U.  S.  2§7,  23  Sup.  Ct. 
681,  47  L.  Ed.  1057.  The  rule  is  established  in  New  York,  as  in  all 
the  other  states,  the  rule  being  of  universal  application,  that  the  state- 
ment of  a  specific  ground  of  objection  to  the  introduction  of  evidence 
is  a  waiver  of  all  other  grounds  of  objection.  Evans  v.  Keystone  Gas 
Co.,  148  N.  Y.  112,  42  N.  E.  513,  30  L.  R.  A.  651,  51  Am.  St  Rep. 
681;  Commonwealth  v.  Mead,  153  Mass.  284,  26  N.  E.  855;  Plumb 
V.  Curtis,  66  Conn.  154,  33  Atl.  998;  Ewen  v.  Wilbor,  208  111.  492, 
70  N.  E.  575 ;  Hathaway  v.  Goslant,  77  Vt  199,  59  Atl.  835.  In  this 
case,  the  objection  raised  being  specific,  no  other  can  be  considered. 
The  court  below  admitted  the  testimony,  not  as  showing  the  intent  with 
which  the  payments  were  made  to  the  defendants,  but  for  the  purpose 
of  showing  the  insolvency  of  the  company.  Under  the  circumstances 
its  admission  does  not  constitute  reversible  error. 

[8]  We  are,  however,  asked  to  decide  that  the  trustee  is  not  entitled 
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in  any  event  to  recover  the  $5,000  represented  by  a  note'  dated  Novem- 
ber 1,  1909,  which  was  indorsed  by  O.  L.  Gregory  and  O.  L.  Alex- 
ander, and  which  was  payable  on  demand.  The  balance  due  on  that 
note  was  paid  on  January  18,  1910,  and  was  then  handed  back  by 
the  defendants  to  the  bankrupt  without  knowledge  of  the  company's 
insolvency  at  the  time  and  in  entire  good  faith.  It  seems  to  be  as- 
sumed that,  while  O.  L.  Gregory  was  financially  irresponsible,  O. 
L.  Alexander  was  sound;  and  the  argument  is  that  in  surrendering 
this  note  the  defendants  were  purchasers  for  a  valuable  consideration 
and  without  notice  of  the  property  transferred  to  them  for  this  note. 
The  New  York  Stock  Corporation  Law,  after  declaring  void  transfers 
of  property  made  in  violation  of  the  terms  of  the  act,  prpvides  that : 

"No  such  conveyance,  assignment  or  transfer  shall  be  void  in  the  hands  of 
a  purchaser  for  a  valuable  consideration  without  notice." 

The  New  York  Court  of  Appeals  in  1908  construed  this  statute  in 
Perry  v.  Van  Norden,  192  N.  Y.  189,  84  N.  E.  804.  The  court  decided 
that  where  a  trust  company,  holding  notes  of  a  corporation  subsequent- 
ly adjudged  a  bankrupt,  which  notes  were  indorsed  by  a  perfectly 
good  indorser  in  consideration  of  the  transfer  to  it  by  the  corporation 
of  certain  property,  and  without  knowledge  or  notice  which  forbade 
it  from  doing  so,  surrendered  its  notes  and  thereby  lost  the  security 
of  the  indorsements,  it  could  not  be  required  to  return  the  property 
under  the  act.  The  trust  company  in  that  case  held  three  notes  made 
by  the  corporation  which  subsequently  became  bankrupt,  which  were 
not  due  and  were  indorsed  by  one  who  was  solvent  and  responsible. 
The  corporation  assigned  certain  of  its  accounts  and  assets  to  the  trust 
company,  and  obtained  thereby  the  notes  which  had  ever  since  re- 
mained in  its  possession.  The  result  was  that  when  the  notes  became 
due  they  were  not  presented  for  payment  and  were  not  protested.  The 
court  said : 

**Thus  it  appears  that  the  appellant,  having  notes  made  by  a  corporation 
subsequently  adjudged  a  bankrupt,  but  indorsed  by  a  perfectly  good  indorser, 
and  having  no  knowledge  or  notice  which  forbade  it  from  so  doing,  in  con- 
sideration of  the  transfer  of  certain  property,  ha.s  given  up  its  notes  and  lost 
the  security  of  its  indorsement,  and  is  now  asked  to  return  the  property 
which  It  received  in  the  place  of  such  indorsement  ♦  ♦  ♦  The  object  and 
result  of  what  was  done  was  doubtless  the  protection  and  relief  of  the  in- 
dorser. But,  however  this  may  be,  we  see  no  escape  from  the  conclusion  that 
the  appellant  in  perfectly  good  ftiith  has  surrendered  its  notes  and  lost  a  per- 
fectly good  indorsement  In  consideration  of  the  transfer  to  it  of  other  prop- 
erty by  the  maker  of  those  notes,  and  that  under  such  circumstances  it  is  not 
subject  to  the  provisions  of  the  statute  prohibiting  preferences,  but  is  with- 
in the  protection  of  those  other  provisions  enacted  for  the  benefit  of  pur- 
chasers for  a  valuable  consideration  and  without  notice." 

The  defendants  rely  upon  the  above  decision,  and  assert  that  in  sur- 
rendering the  note  on  January  18,  1910,  which  note  was  payable  on 
demand  and  had  never  been  presented  for  payment,  and  in  respect  to 
which  no  notice  of  nonpayment  had  ever  been  g^ven,  they  have  now 
lost  all  right  to  proceed  against  the  indorser,  and  so  are  within  the 
principle  of  Perry  v.  Van  Norden,  supra. 
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The  New  York  Negotiable  Instruments  Law,  in  section  131,  pro- 
vides that: 

"Where  it  [the  instrament]  Is  payable  on  demand  presentment  must  be  made 
within  a  reasonable  time  after  its  issue.    ♦    ♦    ♦  " 

And  the  New  York  Court  of  Appeals  in  Crim  v.  Starkweather,  88 
N.  Y.  ^5,  42  Am.  Rep.  250,  in  referring  to  what  is  to  be  regarded  as 
"reasonable  time,"  said : 

"This  is  not  to  be  defined  by  any  general  term,  but  no  case  has  been  found 
holding  that  3^4  years  may  elapse  without  discharging  the  indorser." 

Moreover,  if  Alexander  was  entitled  to  the  presentment  and  notice 
of  dishonor,  he  has  not  received  any  such  notice. 

[i]  We  have  seen  that  Alexander  was  the  president  and  the  treas- 
urer of  the  bankrupt.  So  that  the  question  arises  whether  the  pres- 
ident and  treasurer  of  a  corporation,  who  indorses  in  his  individual 
capacity  the  note  of  his  corporation,  is  an  indorser  entitled  to  present- 
ment of  the  note  for  payment  and  notice  of  nonpayment.  The  question 
is  somewhat  analogous  to  that  which  arises  in  the  case  of  an  indorser 
who  has  become  the  executor  of  the  maker  of  a  note,  who  died  before 
its  maturity.  The  latter  question  came  before  the  Supreme  Court  of 
Pennsylvania  in  1827  in  Juniata  Bank  v.  Hale,  16  Serg.  &  R.  (Pa.) 
157,  16  Am.  Dec.  558,  and  it  was  held  that  the  indorser  was  entitled 
under  such  circumstances  to  notice  of  nonpa)rment. 

**PoUcy  and  the  convenience  of  the  pubUc,"  said  the  court,  **require  a  rigid 
adherence  to  the  rule ;  for,  otherwise,  exception  would  creep  in  after  excep- 
tion, and  leave  the  law,  which  ought  to  be  certain,  open  to  speculation  and  to 
doubt" 

In  Magruder  v.  Union  Bank  of  Georgetown,  3  Pet  87,  7  L.  Ed.  612 
(1830),  the  maker  of  the  note  died  before  it  became  payable  and  let- 
ters of  administration  were  taken  out  by  one  who  had  indorsed  it 
No  notice  of  the  nonpayment  of  the  note  was  given  to  the  indorser, 
and  no  demand  of  payment  was  made  until  the  institution  of  the  suit 
The  Supreme  Court,  Chief  Justice  Marshall  writing  the  opinion,  held 
that  the  indorser  was  discharged  and  that  the  fact  mat  he  had  become 
the  administrator  of  the  drawer  did  not  relieve  the  holder  from  his 
obligation  to  demand  payment  of  the  note  and  to  give  notice  of  non- 
payment to  the  indorser.  The  court  below  had  held  otherwise,  and 
the  argument  was  that  under  the  circumstances  presentment  for  pay- 
ment and  the  giving  of  notice  of  dishonor  was  totally  useless.  The 
Chief  Justice  declared  that  the  indorser's  contract  was  conditional,  and 
that  his  undertaking  could  become  absolute  only  upon  compliance  with 
the  condition.  The  case  came  before  the  court  again  in  1833.  Union 
Bank  of  Georgetown  v.  Magruder,  7  Pet.  287,  8  L.  Ed.  687.  The 
opinion  in  the  second  case  was  written  by  Mr.  Justice  Story,  who. 
referring  to  the  decision  rendered  when  the  case  was  up  before,  de- 
clared :  "We  are  entirely  satisfied  with  that  decision."  It  seems  to  be 
well  settled  that  such  is  the  law  as  to  the  right  of  an  indorser  who  be- 
comes the  executor  or  the  administrator  of  the  maker  to  have  notice 
that  he  is  looked  to  personally  for  payment.  2  Daniel  on  Negotiable 
Instruments  (6th  Ed.  1913)  §  1175.    We  are  unable  to  see  any  distiuc- 
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tion  in  principle  between  the  case  of  an  executor  and  that  of  a  pres- 
ident or  treasurer  of  a  corporation.  Each  is  entitled  to  notice  and  for 
similar  reasons. 

[10]  The  fact  that  the  maker  of  a  note  is  insolvent  constitutes  no 
excuse  for  neglect  to  make  due  presentment  or  to  give  notice  of  its 
dishonor.  The  reason  is  (1)  that  the  contract  of  the  indorser  is  con- 
ditional and  not  absolute,  and  (2)  that  without  presentment  it  cannot 
be  definitely  settled  that  the  instrument  will  be  dishonored,  as  the 
means  of  payment  may  be  furnished  through  friends.  The  English 
and  the  American  authorities  are  agreed  in  this  opinion.  In  Russell  v. 
LangstafFe,  2  Doug.  514  (1780),  it  is  stated  that: 

"As  tx>  the  bankruptcy,  it  had  been  frequently  ruled  by  Lord  Mansfield,  at 
Guildhall,  that  it  is  not  an  excuse  for  not  making  a  demand  on  a  note  or  bUl, 
or  for  not  giving  notice  of  nonpayment,  that  the  drawer  or  acceptor  has  become 
a  bankrupt;  as  many  means  may  remain  of  obtaining  payment,  by  the  as- 
sistance of  friends  or  otherwise." 

In  1794  in  the  court  of  common  pleas  it  was  held  that  an  accom- 
modation indorser  who  knew  when  he  indorsed  that  the  maker  was  in- 
solvent was  not  discharged  because  the  note  was  not  presented  for 
payment  when  it  became  due  or  because  notice  of  refusal  to  pay  was 
not  given  him.    Buller,  J.,  said : 

"It  is  said  that  the  insolvency  of  the  drawer  does  not  take  away  the  neces- 
sity of  notice ;  that  is  true  where  value  has  been  given,  but  no  further." 

Lord  Chief  Justice  Eyre  in  the  same  case  said : 

•*!  agree  that,  if  the  drawer  is  not  known  to  be  insolvent,  the  fact  of  in- 
solvency will  not  excuse  the  want  of  an  early  demand ;  but  the  fact  of  knowl- 
edge excludes  all  the  presumptions  that  would  otherwise  arise."  De  Bordt  v. 
Anderson,  2  H.  Black,  336. 

In  Barton  v.  Baker,  1  Serg.  &  R.  (Pa.)  334,  7  Am.  Dec.  620  (1875), 
the  Supreme  Court  of  Pennsylvania  held  that  an  indorser  was  entitled 
to  notice,  even  though  the  fact  of  the  insolvency  of  the  maker  was 
known  to  him  when  he  indorsed  and  when  the  note  became  due.  The 
Chief  Justice  said: 

"Besides,  if  a  man  has  nothing  of  his  own  he  may  have  friends,  who,  to  re- 
lieve him  from  pressure,  will  do  something  for  him.  The  indorser,  therefore, 
has  a  chance  of  securing  himself  at  least  in  part.  The  only  reason  that  can 
be  assigned  for  insolvency  taking  away  the  necessity  of  notice  is  that  notice 
could  be  of  no  use  to  the  indorser.  But  it  is  almost  impossible  to  prove  that 
It  might  not  have  been  of  use.    Therefore  it  is  necessary." 

And  Yeates,  J.,  said  in  the  same  case : 

"It  seems  now  settled  that,  notwithstanding  it  sounds  harsh  that  a  known 
bankruptcy  should  not  be  equivalent  to  a  demand  or  notice,  the  rule  as  to 
both  is  too  strong  to  be  dispensed  with."  2  Daniel  on  Negotiable  Instruments 
(6th  Ed.)  §§  1171  and  1172. 

[11]  But  this  brings  us  to  inquire  what  effect  upon  the  rights  of 
the  parties  is  to  be  given  to  the  fact  that  prior  to  the  indorsement  and 
in  authorization  thereof  the  company  had  adopted  the  resolution  before 
mentioned  "that  this  company  assign  to  the  said  O.  L.  Alexander  as 
collateral  security  for  the  indorsements,  as  above  stated,  accounts  re- 
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ceivable  of  this  company"  to  the  amount  of  $20,000.  This  was  to 
take  care  of  notes  to  the  amount  of  $10,000  in  the  Rochester  National 
Bank  of  Commerce  and  the  two  notes  of  $5,000  in  the  bank  of  the 
defendants.  In  Comey  v.  Da  Costa,  1  Esp.  302  (1795)  Mr.  Justice 
Duller  held  that  where  an  indorser  had  taken  by  assignment  the  effects 
of  the  bankrupt  maker  of  a  note  he  was  not  entitled  to  notice  of  the 
default  in  payment  of  the  maker.  That  was  a  case  at  nisi  prius.  But 
in  1812  in  the  Court  of  King's  Bench  in  Brown  v.  Maffey,  15  East, 
215,  222,  Bayley,  J.,  alluding  approvingly  to  that  case,  said: 

"It  would  have  been  fraud  In  the  indorser  to  call  upon  the  maker  of  the 
note  because  before  it  became  due  the  maker  had  deposited  effects  in  his 
hands  to  answer  the  amount  of  his  indorsement,  and  therefore  he  had  no  right 
to  complain  of  the  want  of  notice." 

And  in  Mechanics'  Bank  v.  Griswold,  7  Wend.  (N.  Y.)  165,  169 
(1831),  the  case  was  cited  approvingly  by  Judge  Samuel  Nelson,  after- 
wards of  the  Supreme  Court  of  the  United  States.  In  Perry  v.  Green, 
19  N.  J.  Law,  61,  38  Am.  Dec.  536  (1842),  the  Supreme  Court  of  New 
Jersey  cites  a  number  of  cases  and  declares  that : 

They  "all  show  that  where  the  indorser  takes  an  assignment  of  all  the  es- 
tate of  the  maker,  for  the  purpose  of  meeting  his  responsibilities,  or  has  re- 
ceived effects  into  his  hands  to  satisfy  the  amount  of  the  indorsement,  no  de- 
mand or  notice  is  necessary.  The  indorser,  In  such  case,  has  made  the  debt  his 
own,  and  he  has  no  right  to  complain  of  the  want  of  notice.*' 

In  Prentiss  v.  Danielson,  5  Conn.  175,  13  Am.  Dec.  52  (1823),  the 
Supreme  Court  of  Connecticut  declared  that: 

"If  an  Indorser  receives  security  to  meet  a  particular  Indorsement,  he  waives 
a  demand  and  notice,  in  respect  of  that  Indorsement,  but  not  as  to  any  other.'* 

Justice  Story,  in  his  work  on  Promissory  Notes  (section  357),  states 
that: 

"If  the  security  be  to  the  full  amount  of  the  note,  the  Indorser  will  be  li- 
able, without  notice,  for  the  full  amount  of  the  note ;  If  the  security  be  par- 
tial, he  will  be  bound  pro  tanto." 

And  in  his  Commentaries  (volume  3,  page  113)  Chancellor  Kent 
declares  that : 

"If  the  indorser,  before  or  at  the  maturity  of  the  bill,  has  protected  him- 
self from  loss  by  taking  sufficient  collateral  security  of  the  maker  of  the  note, 
or  an  assignment  of  his  property,  it  is  a  waiver  of  his  legal  right  to  require 
proof  of  demand  and  notice." 

And  Daniel  on  Negotiable  Instruments,  §  1128,  volume  2,  6th 
edition,  says: 

**In  the  flrst  place,  the  receiving  by  the  drawer  or  Indorser  of  money  from 
the  acceptor,  maker,  or  other  party  for  whose  benefit  the  bill  or  note  was 
made,  for  the  avowed  purpose  of  taking  up  the  bill  or  note  at  its  maturity, 
dispenses  as  to  such  drawer  or  indorser  with  the  necessity  of  a  pres^itment 
to  the  acceptor  or  maker  for  the  obvious  reason  that  the  indorser  becomes 
himself  the  person  who  should  meet  it  And  so  receiving  any  other  prop^ty, 
with  the  agreement  that  he  shall  apply  its  proceeds  to  paying  the  bill  or  note 
at  its  maturity,  has  the  same  effect," 

We  think,  without  deciding  the  point,  that  there  is  some  reason  for 
holding  that  Alexander,  in  taking  these  accounts  in  pursuance  of  the 
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resolution  referred  to,  assumed  responsibility  for  the  note  of  $5,000 
given  to  the  defendants  by  the  company  and  indorsed  by  him,  and  that 
the  necessity  of  presentment  and  notice  was  dispensed  with.  But  we 
do  not  regard  the  matter  as  so  free  from  doubt  that  this  court  should 
require  the  defendants  to  surrender  now  to  the  trustee  the  funds  they 
received  when  they  gave  up  the  note.  It  is  quite  conceivable  that,  if 
an  action  were  brought  by  the  defendants  against  Alexander  in  the 
<x>urts  of  the  state  of  New  York  to  recover  on  the  note,  the  courts 
of  that  state  might  reach  the  conclusion  that  his  taking  of  the  securities 
did  not  amount  to  a  waiver  of  presentment  and  notice,  and  that  he  is 
no  longer  liable  on  the  note.  The  doctrine  is  not  altogether  free  from 
criticism,  and  it  is  one  upon  which  the  courts  may  differ.  See  Daniel 
on  Negotiable  Instruments,  §§  1134,  1135.  Indeed,  in  Taylor  v. 
French,  4  E.  D.  Smith  (N.  Y.)  458  (1855),  it  was  said  by  Judge  Ingra- 
ham  in  the  New  York  Court  of  Common  Pleas : 

**Mere  security  for  the  indorsement  aflPords  no  reascm  for  dispensing  with 
•demand.  On  the  contrary,  it  furnishes  a  stronger  reason  why  the  indorser, 
who  holds  security,  should  be  inforined  of  the  nonpayment  Without  notice 
thereof,  he  might  suppose  it  to  have  been  paid,  and  in  consequence  of  such 
neglect  have  parted  with  his  security." 

In  that  case  the  security  was  given  at  the  time  of  the  indorsement. 
In  Seacord  v.  Miller,  13  N.  Y.  55  (1855),  the  indorser  was  given  as 
security  a  chattel  mortgage,  and  the  New  York  Court  of  Appeals  held 
that  this  did  not  dispense  with  the  necessity  of  presentment  and  notice. 
The  court  referred  to  the  prior  case  of  Spencer  v.  Harvey,  17  Wend. 
(N.  Y.)  489,  where  demand  and  notice  were  held  to  be  necessary  not- 
withstanding a  judgment  had  been  confessed  to  the  indorser  to  indem- 
nify him  against  the  payment  of  the  note.    And  it  was  said : 

"There  must  be  something  more,  such  as  taking  into  his  possession  the 
funds  or  property  of  the  principal,  sufficient  for  the  purpose  of  meeting  the 
payment  of  the  note,  or  he  must  have  an  assignment  of  ail  the  property,  real 
and  personal,  of  the  makers,  for  that  purpose." 

We  are  therefore  compelled  to  hold  that  the  trustee  is  not  entitled 
to  recover  the  moneys  the  defendants  received  for  the  note  of  $5,000. 
The  surrender  of  the  note  and  the  possible  loss  of  the  security  of 
Alexander's  indorsement  bring  the  case  in  our  opinion  within  the 
principle  announced  in  Perry  v.  Van  Norden  Trust  Co.,  supra.  The 
moneys  so  received— $508.53  on  November  20,  1909;  $1,000  on  De- 
cember 1,  1909;  $1,000  on  December  9,  1909;  and  $2,534.47  on  Janu- 
ary 18,  1910 — ^are  within  the  protection  of  that  clause  in  the  New  York 
Stock  Corporation  Law  which  provides  that  no  transfer  shall  be  void 
in  the  hands  of  a  purchaser  for  a  valuable  consideration  without  no- 
tice. 

The  amount  of  the  decree  entered  against  the  defendants  must  be 
modified,  so  as  to  conform  to  this  opinion  as  respects  the  above-men- 
tioned payments,  and  is  in  all  other  respects  affirmed. 

It  is  so  ordered. 
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(231  Fed.  800) 
GRANDISON  ▼.  NATIONAL  BANK  OF  COMMERCE  OF  ROCHESTEB. 

In  re  O.  li.  GREGORY  VINEGAR  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  15^  1916.) 

No.  142. 

1.  Bankruptcy  ^=»159 — Pbeterences — Right  of  Trustee. 

A  trustee  In  bankruptcy  can  recover  property  transferred  wben  tbe 
debtor  was  Insolvent,  If  the  transfer  was  made  within  four  months  before 
the  tiling  of  the  petition,  or  after  the  filing  and  before  the  adjudication. 
If  the  transfer  enabled  the  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class,  and  the  person  who  received 
it  had  reasonable  cause  to  believe  that  It  would  effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  247,  248,  262, 
268^281;  Dec.  Dig.  «=»150.] 

2.  Bankruptcy  ^=5>163 — Preferences — ''Transiter.'' 

An  assignment  by  an  insolvent  corporation  to  its  president  of  accounts 
receivable  as  security  for  his  indorsement  of  notes  of  the  corporation, 
which  accounts,  when  collected,  were  deposited  in  a  separate  fund  and 
applied  by  the  president  to  the  payment  of  the  notes  Indorsed  by  him,  is 
a  ''transfer"  by  the  corporation  to  the  creditor,  within  the  Bankruptcy 
Act. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  247,  248; 
Dec.  Dig.  «=»163. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Transfer.] 

3.  Bankruptcy  ^=:»303(3) — Preferences — ^EvinENCE — Insolvency  of  Credi- 

tor. 

In  a  suit  by  the  trustee  In  bankruptcy  to  recover  payments  alleged  to 
have  been  preferences,  evidence  held  to  show  that  the  bankrupt  was  in- 
solvent at  the  time  the  payments  were  made,  and  that  a  statement  show- 
ing Its  assets  to  have  exceeded  its  liabilities,  placed  an  exaggerated  value 
on  its  assets. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  462;  Dec. 
Dig.  <&=>r>03(3).] 

4.  Bankruptcy  <@=954 — Prbiferences — "Insolvent" — "Fair  Valuation." 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  1,  cl.  15,  30  Stat  544  (Comp.  St 
1913,  §  9585),  declaring  that  a  person  shall  be  deemed  "Insolvent"  when- 
ever the  aggregate  of  his  property,  exclusive  of  that  conveyed  or  con- 
cealed with  intent  to  defraud  creditors,  shall  not  at  a  fair  valuation  be 
sufficient  In  amount  to  pay  his  debts,  the  "fair  valuation"  of  the  assets 
is  the  fair  market  value  or  the  fair  cash  value  of  the  proi)erty  as  between 
one  who  wants  to  sell  and  one  who  wants  to  buy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Out  Dig.  f§  54,  84,  85; 
Dec.  Dig.  «g=>54. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Fair  Value ;  Insolvent] 

5.  Bankruptcy  ^=>161(2) — ^Preferences — Time  of  1?ransfbr — Assionkent  to 

Secure  Indorser. 

Where  a  corporation,  by  a  resolution  adopted  more  than  four  months 
before  the  filing  of  a  petition  in  bankruptcy  against  it  authorized  the  as- 
signment of  certain  accounts  i*ecelvable  to  its  president  to  secure  him  for 
indorsing  notes  of  the  corporation  to  be  given  In  renewal  of  other  notes  as 
they  should  fall  due,  but  no  such  notes  were  indorsed  by  lilm  until  with- 
in the  four  months'  period,  it  will  be  presumed  that  the  assignment  was 
made  at  the  same  time  as  the  indorsement  so  that  the  transfer  of  the 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  Id  all  Kej-Kumbered  Digests  A  Indexes 
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property,  which  was  later  applied  by  the  president  to  the  payment  of  the 
notes,  could  not  be  held  to  have  taken  place  more  than  four  months  before 
the  filing  of  the  petition,  under  the  state  rule  that,  where  an  assignment 
of  property  Is  made  for  the  protection  of  the  surety,  the  courts  will  treat 
it  as  a  trust  for  the  benefit  of  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  t  263;  Dec 
Dig.  «»161(2).] 

■6.  Bankbuptcy  ^=»165(1) — Pbefbbences — Effect  of  Tbansfeb. 

Where  a  creditor  to  whom  transfers  of  property  were  made  received 
full  payment  of  its  claims,  while  other  general  creditors  received  nothing, 
unless  those  transfers  and  certain  others  were  set  aside,  there  can  be 
no  question  that  the  effect  of  the  transfer  was  to  give  the  transferee  a 
greater  percentage  of  its  debt  than  was  received  by  other  creditors  of  the 
same  class. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  260;  Dec. 
Dig.  <e=>165(l).] 

7.  Bankruptcy  ^=»166(5) — ^Pbefbbences — Knowucdoe  of  Cbeditob. 

Where  the  president  of  a  bank  was  one  of  the  incorporators  of  the 
bankrupt  corporation,  and  knew  the  cost  of  its  real  estate,  on  which  the 
bank  held  a  mortgage,  knew  that  the  indebtedness  of  the  corporation  had 
greatly  Increased,  that  it  was  producing  no  more,  but  merely  selling  off 
what  it  had  produced  the  previous  season,  that  drafts  drawn  by  it  had 
gone  to  protest,  and  that  the  bank  was  pressing  the  corporation  for 
payment  of  the  indebtedness  due  it,  and  was  having  accounts  assigned  to 
it  in  order  to  collect  its  notes,  the  bank  had  knowledge  or  reasonable 
cause  to  believe  that  a  preference  was  intended  by  payments  made  to  it. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  250,  251,  258 ; 
Dec  Dig.  <&=»166(5).] 

8,  Notice  ^=»6 — Constbuctive  Notice — Facts  Putting  on  Inquiby. 

Notice  of  facts  which  would  put  a  man  of  ordinary  prudence  on  In- 
quiry under  similar  circumstances  Is  notice  of  all  the  facts  which  a  rea- 
sonably diligent  inquiry  would  disclose. 

[Ed.  Note.— For  other  cases,  see  NoUce,  Cent  Dig.  f{  4-7;  Dec.  Dig. 
«==>6.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  by  Wilbur  H.  Grandison,  as  trustee  of  the  estate  of  the  O.  L. 
Gregory  Vinegar  Company,  bankrupt,  against  the  National  Bank  of 
Commerce  of  Rochester.  Decree  for  complainant  (220  Fed.  981),  and 
defendant  appeals.    Affirmed. 

James  M.  E.  O'Grady,  of  Rochester,  N.  Y.,  for  appellant 
Thomas  C.  Burke,  of  Buffalo,  N.  Y.  (Thomas  C.  Burke,  Frank 

Gibbons,  and  Henry  W.  Pottle,  all  of  Buffalo,  N.  Y.,  of  counsel), 

for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  suit  is  brought  by  a  trustee  in  bank- 
ruptcy to  recover  certain  sums  of  money  which  it  is  alleged  the  de- 
fendant received  preferentially,  and  which  it  is  therefore  not  entitled 
to  retain  as  against  the  complainant.  The  facts  in  this  case  are  in 
some  respects  similar  to  those  in  the  case  of  Grandison  v.  Robertson, 
231  Fed.  785,  145  C.  C.  A.  605,  decided  at  this  term,  although  in  cer- 
tain particulars  they  are  dissimilar.     In  both  cases  the  same  plaintiff 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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brings  the  suit  as  trustee  of  the  same  bankrupt  corporation.  In  both 
cases  the  court  below  adjudged  certain  payments  to  have  been  prefer- 
ential and  void,  and  required  defendants  to  pay  over  to  the  trustee  the 
payments  thus  found  to  have  been  preferential  and  v^id. 

The  bankrupt,  the  O.  L.  Gregory  Vinegar  Company,  was  and  is  a 
stock  corporation  existing  under  the  Business  Corporations  Law  of 
the  state  of  New  York.  It  was  organized  to  carry  on  the  business  of 
manufacturing  cider  and  vinegar  in  the  city  of  Tonawanda,  N.  Y.  An 
involuntary  petition  in  bankruptcy  was  filed  against  it  on  February  15, 
1910,  and  on  March  4,  1910,  it  was  adjudged  a  bankrupt,  and  on 
March  28,  1910,  the  complainant  was  appointed  trustee  of  its  estate. 
The  transactions  out  of  which  the  preferences  arose  were  as  follows: 

Subsequent  to  October  15,  1909,  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy,  the  bankrupt  assigned  to  O.  L.  Alexander, 
its  president,  certain  accounts  receivable  belonging  to  it,  and  thereafter 
the  said  Alexander  collected  on  the  assigned  accounts  certain  moneys 
which  he  deposited  with  the  defendant  in  an  account  known  as  the 
"O.  L.  Alexander  Collateral  Account."  It  is  averred  that  defendant 
knew  that  the  moneys  so  deposited  were  the  proceeds  of  the  assigned 
accounts,  and  that  it  also  knew  that  the  accounts  had  been  assigned  ta 
Alexander  by  the  bankrupt  in  pursuance  of  a  certain  resolution  adopted 
on  October  12,  1909,  which  resolved: 

"That  this  company  assign  to  the  said  O.  Lu  Alexander  as  coUateral  se- 
curity for  the  indorsements,  as  above  stated,  accounts  receivable  of  this  com- 
pany and  the  proceeds  thereof  aggregating  an  amount  not  exceeding  twenty 
thousand  dollars  ($20,000)." 

The  moneys  received  from  these  assigned  accounts  were  deposited 
in  defendant's  bank  in  the  manner  above  stated.  The  defendant  cred- 
ited the  account  with  the  amounts  so  received  and  debited  it  with  the 
amounts  taken  from  it  to  apply  upon  the  notes  made  by  the  bankrupt 
and  indorsed  by  Alexander  and  held  by  defendant.  This  was  done 
pursuant  to  Alexander's  direction.  On  January  12,  1910,  defendant 
had  received  out  of  this  account  $10,950  and  applied  it  on  the  bank- 
rupt's indebtedness.  On  or  about  January  17,  1910,  the  bankrupt  paid 
to  defendant  to  apply  on  its  indebtedness  the  farther  sum  of  $4,266.90. 

The  claim  is,  as  to  this  last  sum,  that  the  bankrupt  had  sold  in  bulk 
to  Wallace  &  Co.  on  January  17,  1910,  its  entire  stock  of  goods,  wares, 
and  merchandise  with  the  knowledge  and  consent  of  defendant,  and 
upon  the  understanding  and  agreement  that  defendant  would  discount 
the  notes  of  Wallace  &  Co.  and  apply  the  same  in  payment  of  the  notes 
of  the  bankrupt  held  by  defendant,  and  that  the  arrangement  was  made 
for  that  purpose.  The  amount  so  received  and  applied  by  defendant, 
with  interest  thereon,  aggregated  $19,917.74,  which,  with  costs,  brought 
the  amount  up  to  $20,017.44,  and  judgment  for  that  sum  was  entered. 

The  preferential  payments  were  alleged  in  the  bill  of  complaint  to 
have  been  "in  violation  of  the  provisions  of  the  laws  of  the  state  of 
New  York  and  of  the  United  States  of  America." 

[1]  A  trustee  in  bankruptcy  is  entitled  under  the  Bankruptcy  Act 
to  recover  a  transfer  of  property  if  the  following  circumstances  con- 
cur: (1)  That  a  "transfer"  of  the  property  of  3ie  debtor  has  taken 
place.    (2)  That  the  debtor  at  the  time  of  the  "transfer"  was  insolvent. 
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(3)  That  the  transfer  was  made  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  or  after  the  fiHng  and  before  the  adjudi- 
cation. (4)  The  transfer  must  enable  the  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors  of  the  same  class.  (5)  The 
person  receiving  it  must  have  had  reasonable  cause  to  believe  that  the 
enforcement  of  the  transfer  would  effect  a  preference. 

If  the  record  discloses  that  in  this  case  the  defendant  has  received 
transfers  from  the  bankrupt  under  the  circumstances  above  stated, 
the  trustee  is  entitled  to  his  decree  by  virtue  of  the  act  of  Congress, 
and  without  reference  to  the  New  York  Stock  Corporation  Law.  That 
act  only  becomes  important  as  respects  this  case  if  it  appears  that  the 
defendant,  at  the  time  it  received  the  transfers,  did  not  have  reason- 
able cause  to  believe  a  preference  would  result,  and  that  the  bankrupt 
made  the  payments  with  the  intention  of  giving  a  preference;  for 
under  the  New  York  statute  a  preference  is  void  if  made  with  an  intent 
to  give  a  preference,  without  reference  to  the  state  of  mind  of  the 
party  who  received  the  payment.  A  very  large  part  of  the  argument 
and  brief  of  the  defendant's  solicitor  has  been  devoted  to  a  considera- 
tion of  the  New  York  Stock  Corporation  Law  (Consol.  Laws  N.  Y.  c. 
59).  He  maintains  that  the  trustee  in  bankruptcy  cannot,  under  the 
circumstances  of  this  case,  maintain  an  action  under  the  New  York 
act.  We  see  no  reason  for  considering  that  act  at  all.  In  this  case  the 
facts  come  within  the  provisions  of  Bankr.  Act,  §  60  (Comp.  St.  1913, 
§  9644),  and  the  trustee  is  not  under  the  necessity  of  relying  upon  sec- 
tion 67e  (section  9651),  which  enables  a  trustee  to  reclaim  transfers 
made  by  a  bankrupt  when  the  transfers  are  null  and  void  as  against 
creditors  "by  the  laws  of  the  state,  territory,  or  district  in  which  such 
property  is  situate." 

[2]  I.  That  a  "transfer"  of  the  property  of  the  debtor  was  made  is 
certain.  That  several  transfers  were  made  to  Alexander,  and  through 
him  to  defendant,  is  not  denied.  It  is  not  essential  that  the  transfers 
should  have  been  made  directly  to  defendant.  Any  method  of  de- 
pleting an  insolvent  fund  is  sufficient.  See  Remington  on  Bankruptcy, 
§  1300.  As  stated  in  National  Bank  of  Newport  v.  National  Herkimer 
County  Bank,  225  U.  S.  178, 184,  32  Sup.  Ct.  633,  635  (56  L.  Ed.  1042) 
(1912): 

"To  constitute  a  preference,  it  is  not  necessary  that  the  transfer  be  made 
directly  to  the  creditor.  It  may  be  made  to  another,  for  his  benefit  If  the 
bankrupt  has  made  a  transfer  of  his  property,  the  effect  of  which  is  to  en- 
able one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  an- 
other creditor  of  the  same  class,  circuity  of  arrangement  will  not  avail  to 
save  it" 

And  in  the  same  case  the  court,  speaking  through  Mr.  Justice 
Hughes,  said: 

"The  'accounts  receivable*  of  the  debtor — that  is,  the  amounts  owing  to  him 
on  open  account — are,  of  course,  as  susceptible  of  preferential  disposition  as 
other  property ;  and  if  an  insolvent  debtor  arranges  to  pay  a  favored  cred- 
itor through  the  disposition  of  such  an  account,  to  the  depletion  of  his  estate, 
it  must  be  regarded  as  equally  a  preference,  whether  he  procures  the  payment 
to  be  made  on  his  behalf  by  the  debtor  in  the  account,  the  same  to  constitute 
a  payment  in  whole  or  part  of  the  latter^s  debt,  or  he  collects  the  amount  and 
pays  it  over  to  his  creditor  directly.    This  implies  that,  in  the  former  ca^e. 
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the  debtor  In  the  account,  for  the  purpose  of  the  preferential  payment,  1«  act- 
ing as  the  representative  of  the  insolvent,  and  is  simply  complying  ¥rtth  the 
directions  of  the  latter  in  paying  the  money  to  his  creditor." 

[3,  4]  II.  That  the  debtor  was  insolvent  when  the  transfers  were 
made  is  well  established  upon  the  record.  The  Bankruptcy  Act  has 
not  left  to  the  courts  to  define  the  meaning  of  the  term  insolvent.  But 
it  expressly  declares  that: 

"A  person  shaU  be  deemed  insolvent  within  the  {Krovisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts.*'  Section  1, 
cL  15. 

To  this  definition  the  courts  must  strictly  adhere.  Counsel  for  de- 
fendant calls  attention  to  a  statement  furnished  by  the  bankrupt  on 
September  1,  1909,  which  shows  assets  of  $230,826.26  and  liabilities 
exclusive  of  capital  stock  and  profit  of  $100,803.46.  Counsel,  however, 
does  not  think  this  statement  should  be  accepted  at  its  face  value,  inas- 
much as  he  insists  that  certain  liabilities  have  been  included  which 
should  have  been  excluded,  and  which  would  reduce  the  amount  of 
liabilities  to  $76,208.06.  We  do  not  agree  with  him.  The  valuation 
placed  upon  land,  buildings,  and  equipment,  $109,380.00,  was  not  "a 
fair  valuation"  of  the  property.  When  the  bankrupt  bought  the  prop- 
erty it  made  the  purchase  for  $30,000.  It  paid  $5,000  down  and  gave 
"a  mortgage  for  $25,000.  This  mortgage  was  afterwards  assigned  to 
defendant,  the  president  of  the  defendant  bank  being  one  of  the  in- 
corporators of  the  bankrupt.  It  is  difficult  to  define  what  constitutes 
'*fair  valuation."  It  is  much  easier  to  say  what  is  unfair  valuation. 
In  a  case  in  the  Southern  district  of  New  York  in  1899,  In  re  Martin, 
93  Fed.  990,  Judge  Addison  Brown  thought  that  "fair  valuation"  was 
determined  by  the  amoimt  the  property  brought  at  a  sale  on  execution 
shown  to  have  been  in  all  respects  fair  and  reasonable.  The  debt- 
or's stock  in  trade  was  sold  under  judgment  and  execution,  and  the 
court  held  that  the  debtor  was  bound  by  the  result  as  to  the  valuation 
of  the  goods,  and  could  not  prove  his  solvency  by  higher  estimates  of 
their  value  if  they  had  been  free  from  levy  and  sold  at  retail,  or  in  the 
ordinary  course  of  business.  In  Duncan  v.  Landis,  106  Fed.  839,  45 
C.  C.  A.  666  (1901),  the  Court  of  Appeals  of  the  Third  Circuit,  speak- 
ing through  Judge  Gray,  said : 

"We  think  that  the  present  market  valne  of  the  property  in  question  would 
be  a  fair  valuation  of  the  same,  but  there  is  nothing  in  this  section  of  the 
act  that  authorizes  that  market  value  to  be  ascertained  by  what  a  purchaser 
would  give  who  desired  to  take  advantage  of  the  necessities  and  embarrass- 
ments of  the  owner.  In  order  to  procure  the  same  at  a  price  less  than  its  real 
or  market  value." 

The  term  "fair  valuation,"  as  used  in  the  Bankruptcy  Act,  means 
the  fair  cash  value  or  the  fair  market  value  of  the  property  as  be- 
tween one  who  wants  to  purchase  and  one  who  wants  to  sell  the  prop- 
erty. If  the  bankrupt  had  wanted  to  sell  its  property,  the  price  it 
could  have  obtained  for  it  upon  the  market  from  parties  who  wanted 
to  buy  and  would  give  its  fair  value  is  the  fair  valuation  which  the 
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Statute  refers  to.  The  price  which  the  property  would  bring  or  does 
bring  when  forced  oflF  at  auction  under  the  hammer  cannot  be  regarded 
as  always  fixing  its  fair  market  value.  See  Lawrence  v.  City  of  Bos- 
ton, 119  Mass.  126  (1875). 

On  September  22,  1910,  there  was  due  and  unpaid  on  the  mortgage 
which  the  bankrupt  had  given  on  its  plant  $18,567.51.  The  mortgage 
was  foreclosed,  and  on  Cktober  15,  1910,  sold  to  defendant  at  the  ref- 
eree's sale  for  $14,000.  In  making  up  the  bankrupt's  schedule  of  as- 
sets the  president  of  the  bankrupt  testified : 

**We  put  our  plant  in  at  $25,000.  We  also  placed  In  our  schedule  here  the 
machinery,  tanks,  and  equipment  used  in  the  conduct  of  the  business  at  Tona- 
wanda,  N.  Y.,  $5,000,  so  that  the  plant  and  equipment  is  in  the  bankruptcy 
schedules  at  $30,000;  office  furniture  and  fixtures  are  in  at  $500;  that  is 
what  I  thought  the  property  would  bring  under  a  forced  sale." 

Bankrupts  are  not  inclined  to  underestimate  the  value  of  the  real 
estate  they  schedule.  It  appears  that  some  time  in  1908,  before  Alex- 
ander became  connected  with  the  bankrupt,  a  proposition  was  made 
to  sell  him  the  plant  for  $25,000.  The  purchase  was  not  made,  and 
apparently  for  the  reason  that  Alexander  could  not  borrow  the  money 
to  pay  for  it.  We  are  able  to  get  some  idea  of  the  fair  market  value 
of  the  real  estate  from  the  testimony  of  the  trustee.  His  testimony 
follows : 

"I  made  an  effort  to  sell  the  real  estate  and  plant  at  Tonawanda.  We  ob- 
tained from  the  Board  of  City  Despatch  of  New  York  a  list  of  responsible 
cider  and  vinegar  manufacturers  in  the  United  States ;  there  were  about  600 
on  the  list,  and  we  sent  them  advertisements  of  the  property  and  when  it  was 
to  be  sold.  The  date  fixed  for  the  sale  was  June  24,  1910;  the  usual  adver- 
tisement of  that  sale  was  given.  We  received  no  bids  at  the  time  of  the  sale ; 
then  I  adjourned  the  sale  in  order  to  obtain  private  bids.  I  did  not  obtain 
any.  The  property  was  afterwards  foreclosed  by  the  defendant,  so  that  I 
have  at  the  present  time  converted  into  cash  all  the  assets  to  the  bankrupt." 

The  value  of  the  accounts  receivable  entered  on  the  statement  of 
September  1,  1909,  at  $48,205.47,  was  much  in  excess  of  their  real 
value.  The  testimony  showed  that  in  December,  1909,  Alexander 
made  a  trip  through  the  country  to  collect  accounts.  This  he  did  up- 
on the  suggestion  of  the  president  of  the  defendant  bank.  Alexander 
testified : 

"I  found  in  collecting  these  accounts  a  great  many  of  them  shrunk  a  great 
deal.  ♦  ♦  *  The  debtors  disputed  the  accounts.  In  straightening  up  these 
accounts  and  collecting  them,  we  made  concessions;  we  simply  had  to  settle 
on  the  basis  of  the  man's  understanding  and  agreement  as  to  the  manner  in 
whldi  they  [the  goods]  were  purchased." 

And  Swanton,  in  his  testimony,  referring  to  this  attempt  of  Alex- 
ander to  get  in  the  accounts,  said : 

''I  should  say  that  the  falling  off  in  the  amount  of  the  accounts  that  were 
assigned  to  the  bank  directly,  concerning  which  no  question  is  raised  here, 
was  discovered  on  that  trip  of  Mr.  Alexander's  to  be  somewhere  between  30 
and  40  per  cent  I  do  not  recall  exactly  what  the  gross  amount  in  dollars 
of  the  losses  amounted  to.    My  recollection  is  that  it  was  about  $20,000." 

There  were  several  explanations  given  for  this  condition  respect- 
ing the  accotmts.    One  was  that  in  making  sales  Mr.  Gregory,  the  f  or- 
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mer  president,  had  agreed  to  allow  certain  discounts  unknown  to  the 
home  office;  also  that  Gregory  had  agreed  with  the  purchasers  to 
furnish  salesmen  to  push  the  goods  in  certain  localities.  This  state- 
ment, therefore,  made  by  the  bankrupt  as  of  September  1,  1909,  can- 
not be  accepted  either  as  to  the  value  of  the  real  estate  or  as  to  the 
value  of  the  accounts.  The  testimony  shows  that,  whatever  the  ac- 
counts receivable  may  have  been  worth,  such  of  them  as  were  permit- 
ted to  reach  the  hands  of  the  trustee  in  bankruptcy  amounted,  along 
with  his  other  receipts,  to  only  $879.78.  Of  that  amount  $232  was  real- 
ized from  the  sale  of  personalty;  from  "cash  in  drawer  at  plant" 
was  realized  37  cents;  from  balance  in  bank  was  received  $10.82. 
Common  carriers  paid  back  $166.50.  There  was  a  rebate  on  insurance 
of  $128.25,  and  a  returned  premium  of  $6.72.  The  Merchants  Des- 
patch paid  in  $17.75  for  damage  to  cider.  All  these  several  items 
aggregated  $562.41.  There  are  only  three  small  items  credited  as 
having  been  received  from  "accounts,"  and  they  aggregate  $79.47. 

This  is  a  very  illuminating  statement.  Whatever  may  have  been 
the  value  of  the  accounts  receivable,  that  value  had  gone  to  this  de- 
fendant and  to  the  Robertsons.  There  was  nothing  left  for  the  trus- 
tee, and  nothing  left  for  the  general  creditors,  who  had  received  noth- 
ing. The  trustee  testified  that  accounts  which  he  had  not  collected 
he  had  found  uncollectible.    He  said: 

"Some  of  the  reasons  were  that  the  goods  were  of  no  value,  and  there  were 
misrepresentations  as  to  the  quality  of  the  goods ;  the  goods  were  receiTed  in 
broken  casks  and  a  large  amount  of  leakage." 

In  view  of  the  fact  that  after  the  payments  made  to  defendants 
and  the  payments  made  to  the  Robertsons  there  still  remains  an  in- 
debtedness of  $41,909.52,  with  nothing  in  the  hands  of  the  trustee 
except  a  balance  of  $144.18,  which  is  not  enough  to  defray  the  expenses 
of  administration,  we  feel  convinced,  not  only  that  the  financial  state- 
ment made  by  the  bankrupt  on  September  1,  1909,  did  not  place  a  fair 
valuation  on  the  assets,  but  that  it  placed  a  much  exaggerated  vahie 
thereon.  And  we  are  also  convinced  that  upon  a  fair  valuation  the  as- 
sets were  much  below  the  total  amount  of  the  debts.  In  Grandison  v. 
Robertson  we  said  that  this  bankrupt  was  in  our  opinion  insolvent 
from  the  time  it  began  business  in  July,  1908.  There  is  nothing  in  the 
present  record  which  changes  that  conviction.  But,  however  that  may 
be,  there  certainly  is  no  doubt  that  insolvency  existed  for  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy. 

[5]  III.  This  brings  us  to  inquire  whether  the  transfers  sought  to  be 
recovered  were  made  to  defendant  within  the  four-month  period.  That 
period  began  on  October  15,  1909.  It  was  subsequent  to  that  date, 
as  the  trial  court  has  correctly  found,  that  the  accounts  were  assigned 
by  the  bankrupt  to  Alexander.  The  proceeds  of  those  accounts  were 
paid  into  the  Alexander  collateral  account  between  November  9,  1909, 
and  February  14,  1910;  and  the  defendant  applied  these  proceeds  to 
the  payment  of  the  bankrupt's  indebtedness  as  follows:  On  January 
12,  1910,  $9,900;  on  February  14,  1910,  $1,055.60;  on  March  2,  1910, 
$123.80;  on  March  11,  1910,  $73.94;  total,  $11,153.34.  But  while 
the  actual  proceeds  of  these  accounts  were  applied  by  the  defendant 
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to  the  indebtedness  of  the  bankrupt  after  October  IS,  1909,  the  de- 
fendant insists  that  it  obtained  an  equitable  lien  on  the  accounts  on 
October  12,  1909,  by  the  adoption  of  the  resolution  authorizing  the  as- 
signment of  the  accounts.  The  resolution  of  October  12th  authorized 
an  assignment  of  the  accounts  to  Alexander  as  collateral  security  for 
the  indorsement  of  the  renewals  of  certain  notes  to  become  due  and 
discounted  at  defendant's  bank.  The  claim  is  that  whatever  accounts 
were  thereafter  assigned  in  pursuance  of  this  resolution  to  Alexander 
he  took  in  trust  for  the  defendant. 

In  Moses  v.  Murgatroyd,  1  Johns.  Ch.  (N.  Y.)  119,  7  Am.  Dec. 
478  (1814),  Chancellor  Kent  had  before  him  a  case  where  an  assign- 
ment had  been  made  "to  be  a  security  only  to  the  intestate  for  his 
indorsement  of  the  notes  in  question.  **This  being  the  case,  the  plain- 
tiffs, as  holders  of  the  notes,  are  entitled,"  the  Chancellor  said,  "to 
the  benefit  of  this  collateral  security,  given  by  their  principal  debtor 
to  his  surety ;  and  the  case  of  Maure  v.  Harrison,  1  Eq.  Ab.  93,  K,  5 
Mich.  1692,  is  directly  to  this  point.  These  collateral  securities  are, 
in  fact,  trusts  created  for  the  better  protection  of  the  debt;  and  it  is 
the  duty  of  this  court  to  see  that  they  fulfill  the  design.  And  whether 
the  plaintiffs  were  apprised,  at  the  time,  of  the  creation  of  this  se- 
curity, is  not  material.  The  trust  was  created  for  their  benefit,  or  for 
the  better  security  of  their  debt,  and  when  it  came  to  their  knowledge 
they  were  entitled  to  affirm  the  trust,  and  to  enforce  its  performance. 
This  was  the  principle  assumed  in  the  case  of  Neilson  v.  Blight,  1 
Johns.  Cas.  [N.  Y.]  205."  And  it  is  a  settled  rule  in  equity  in  New 
York  that  a  creditor  shall  have  the  benefit  of  any  collateral  securities 
which  the  principal  debtor  has  given  to  the  surety  for  his  indemnity. 
Such  securities  are  regarded  as  trusts  for  the  better  security  of  the 
debt,  and  chancery  will  compel  the  execution  of  the  trusts  for  the 
benefit  of  the  creditor.  Vail  v.  Foster,  4  N.  Y.  312  (1850) ;  National 
Bank  of  Newburgh  v.  Bigler,  83  N.  Y.  51  (1880);  Merchants',  etc.. 
Bank  v.  Cummings,  149  N.  Y.  360,  44  N.  E.  173  (1896).  And  the 
law  of  New  York  is  the  law  of  the  states  generally.  See  Brandt  on 
Suretyship  (3d  Ed.)  §  357  et  seq. 

We  are,  however,  tmable  to  agree  with  counsel  for  defendant  that 
it  is  immaterial  when  the  actual  assignment  of  the  accounts  occurred, 
and  that  the  individual  assignments  date  back  to  the  agreements  for 
the  assignment  as  embodied  in  the  resolution  of  October  12,  1909,  by 
which  the  bankrupt  became  bound  to  assign  the  accotmts.  As  the 
adoption  of  that  resolution  antedated  by  three  days  the  four-month 
period,  the  defendant,  it  is  asserted,  cannot  be  compelled  now  to  return 
any  of  the  proceeds  realized  from  those  accounts.  The  resolution  was 
not  an  assignment  of  the  accounts,  but  an  authorization  of  an  assign- 
ment, and  the  agreement  was  with  Alexander.  When  Alexander  in- 
dorsed the  notes,  he  had  a  right  in  equity  to  have  the  accounts  assigned. 
The  exhibits  in  the  case  show  that  after  the  adoption  of  this  resolution 
the  defendant  accepted  on  October  19,  1909,  a  renewal  note  of  the 
bankrupt  for  the  amount  of  $4,998.24,  and  on  the  same  date  a  second 
renewal  note  for  the  amount  of  $6,450.26,  and  also  on  that  date  a 
third  renewal  note  for  the  amoimt  of  $4,000,  and  that  each  of  these 
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notes  were  indorsed  by  Alexander.  In  the  absence  of  evidence  to  the 
contrary,  it  may  be  assumed  that  Alexander  indorsed  the  notes  at  the 
time  of  their  renewal,  and  not  on  October  12,  1909,  when  the  resolu- 
tion was  passed.  And  there  were  no  notes  renewed  after  the  adoption 
of  the  resolution  prior  to  the  notes  above  mentioned. 

In  re  Great  Western  Mfg.  Co.,  152  Fed.  123,  81  C.  C.  A.  341  (1907), 
the  Court  of  Appeals  in  the  Eighth  Circuit  held  that  a  transfer  of 
property  by  an  insolvent  debtor  within  four  months  of  a  filing  of  a 
petition  in  bankruptcy  against  him,  which  otherwise  constitutes  a 
voidable  preference,  is  not  deprived  of  that  character  or  made  valid 
by  the  fact  that  it  was  executed  in  performance  of  a  contract  to  do  so 
made  more  than  four  months  before  the  filing  of  the  petition.  The 
matter  was  very  fully  considered  in  that  case.    The  court  said: 

"Any  other  course  of  decision  opens  a  new  and  enticing  way  to  secure  prrf- 
erences,  nulUfies  every  provision  ol  the  law  to  prevent  them,  and  invites  fraud 
and  perjury.  Hold  that  transfers  within  four  months  in  performance  of 
agreements  to  make  them  before  that  time  do  not  constitute  voidable  prefer- 
ences, and  honest  debtors  would  agree  with  their  favored  creditors  before  the 
four  months  that  they  would  subsequently  secure  them  by  mortgages  or  trans- 
fers of  their  property,  and  Just  before  the  petitions  in  bankruptcy  were  filed 
they  would  perform  their  agreements.  Dishonest  men,  who  made  no  such  con- 
tracts, might  falsely  testify  that  they  had  done  so,  and  thus  by  fraud  and  per- 
jury sustain  preferential  transfers  and  mortgages  made  within  the  four  months 
to  relatives  or  friends.  The  great  body  of  the  creditors  would  be  left  with- 
out share  in  the  property  of  their  debtor  and  without  remedy,  and  a  law  con- 
ceived and  enacted  to  secure  a  fair  and  equal  distribution  of  the  prc^rty  of 
debtors  among  their  creditors  would  fail  to  accomplish  one  of  its  chief  ob- 
jects. This  court  will  hesitate  long  before  it  approves  a  rule  so  fatal  to  the 
most  salutary  provisions  of  the  Bankruptcy  Law." 

And  this  court  in  Re  Mandel,  135  Fed.  1021,  68  C.  C.  A.  546  (1905), 
had  reached  the  same  conclusion,  affirming  without  opinion  a  decision 
to  that  effect  in  (D.  C.)  127  Fed.  863  (1903).  A  like  decision  has  been 
made  by  the  Court  of  Appeals  in  the  Fourth  Circuit  in  Pollock  v. 
Jones,  124  Fed.  163,  61  C.  C.  A.  555  (1903).  In  that  case  at  the  time 
the  debt  was  incurred  the  debtor  promised  to  give  a  mortgage  to 
secure  it.  The  court  held  that  the  subsequent  giving  of  the  mortgage 
when  the  debtor  was  insolvent  and  within  four  months  of  his  bank- 
ruptcy constituted  a  transfer  of  property  to  secure  an  antecedent  debt 
and  created  a  preference.  In  Wilson  v.  Nelson,  183  U.  S.  191,  22 
Sup.  Ct.  74,  46  L.  Ed.  147  (1901),  the  debtor  had  given  an  irrevocable 
power  of  attorney  to  the  creditor  to  confess  judgment  many  years  be- 
fore. Judgment  was  confessed  under  it  within  four  months,  and  the 
Supreme  Q^urt  held  it  to  be  a  voidable  preference.  There  is  therefore 
no  escape  from  the  conclusion  that  within  the  four-month  period  the 
defendant  received  from  the  assigned  accounts  $10,950  to  apply  on 
the  bankrupt's  indebtedness,  and  the  farther  sum  of  $4,266.90  from  the 
proceeds  of  the  discount  of  drafts  and  notes  given  for  the  merchan- 
dise of  the  bankrupt  sold  about  January  17,  1910. 

[8]  IV.  That  the  effect  of  the  payments  or  transfers  received  by 
the  defendant  in  the  manner  above  stated  and  after  October  15,  1909, 
enabled  it  to  obtain  a  greater  percentage  of  its  debt  than  other  cred- 
itors of  the  same  class  is  so  clearly  established  upon  the  record  that 
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discussion  of  the  matter  is  really  unnecessary.  The  president  of  the 
defendant  testified  that  its  debt  had  been  paid  in  full.  "All  the  in- 
debtedness," he  said,  "owing  to  the  bank  on  notes  or  whatever  indebt- 
edness was  owing  by  the  O.  L.  Gregory  Vinegar  Company  has  been 
paid."  The  amount  paid  during  four  months  prior  to  the  filing  of  the 
petition  has  been  already  considered.  It  only  remains  to  point  out  in 
this  connection  that  with  the  exception  of  the  Robertsons  who  con- 
ducted a  private  bank  at  Tonawanda  the  general  creditors  have  re- 
ceived nothing  and  there  remains  an  unpaid  indebtedness  of  $41,909.52, 
with  no  assets  whatever  to  discharge  it,  except  such  amounts  as  the 
trustee,  in  this  suit  and  in  the  independent  suit  brought  against  the 
Robertsons,  may  recover  from  preferential  payments. 

[7]  V.  This  brings  us  to  inquire  whether  in  receiving  the  payments 
defendant  had  reasonable  cause  to  believe  that  they  were  intended 
to  give  a  preference.  The  record  discloses  that  the  president  of  the 
defendant  bank  had  an  intimate  knowledge  of  the  bankrupt's  affairs 
from  the  time  it  began  business.  The  bankrupt  did  its  banking  with 
defendant.  Its  president  knew  that  it  bought  its  property  for  $30,000 
and  paid  only  $5,000  down.  He  knew  that  the  mortgage  remained  un- 
paid, and  that  the  indebtedness  to  the  defendant  was  gradually  increas- 
ing until  on  January  15,  1909,  it  amounted  to  $41,000.  In  September, 
1909,  the  defendant  declined  to  loan  the  bankrupt  money  to  buy  apples 
for  the  fall  grinding.  The  president  of  the  defendant  bank  knew  that 
the  bankrupt  did  no  grinding  that  fall.  He  knew  it  was  simply  selling 
off  the  cider  and  vin^ar  that  remained  over  from  the  previous  season. 
All  the  time  the  defendant  was  pressing  for  the  payment  of  its  in- 
debtedness and  was  having  accounts  assigned  to  it  that  they  might  be 
applied  when  collected  on  the  debt.  He  knew  also  that  drafts  drawn 
by  the  bankrupt  had  gone  to  protest  and  were  lying  unpaid  in  his 
bank;  and  he  knew  that  notes  of  the  bankrupt  were  being  protested 
and  left  to  lie  for  days  in  his  bank  unattended  to.  If  the  defendant 
did  not  know  of  the  insolvency,  it  certainly  knew  enough  to  put  it  upon 
inquiry. 

[8]  As  the  Court  of  Appeals  for  the  Eighth  Circuit  said  in  Coder 
V.  McPherson,  152  Fed.  951,  82  C.  C.  A.  99  (1907) : 

"Notice  of  facts  which,  would  incite  a  man  of  ordinary  prudence  to  an  in- 
quiry under  similar  circumstances  is  notice  of  aU  the  facts  which  a  reason- 
ably diligent  Inquiry  would  disclose." 

This  was  quoted  approvingly  in  an  opinion  of  this  court  written  by 
Judge  Coxe  in  Wright  v.  Skinner,  162  Fed.  315,  89  C.  C.  A.  23  (1908). 
See  Pittsburgh  Plate  Glass  Co.  v.  Edwards,  148  Fed.  377,  78  C.  C.  A. 
191  (1906).  No  principle  of  law  is  better  settled  or  more  universally 
accepted. 

We  think  that  under  all  the  circumstances  of  this  case  the  conclusion 
is  irresistible  that  defendant  knew  or  had  reasonable  cause  to  know  that 
in  receiving  the  payments  made  to  it  between  October  15,  1909,  and 
February  IS,  1910,  it  was  receiving  a  preference.  In  Grandison  v. 
Robertson  we  thought  that  the  defendants  in  that  case  did  not  have 
reasonable  cause  to  believe  that  a  preference  was  intended  or  would 
result  from  the  payments  made  to  them.    But  the  defendant  in  the 
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case  at  bar  was  very  differently  situated  from  the  defendant  in  that 
case  and  knew  much  more  intimately  than  did  those  defendants  the 
entire  situation  concerning  the  bankrupt's  affairs. 

The  defendant  claims  that  it  loaned  the  bankrupt  $5,000  on  Novem- 
ber 6, 1909.  Swanton  testified  that  he  loaned  the  bankrupt  that  amount 
on  that  date.  The  evidence  stands  uncontradicted,  and  indeed  appears 
to  be  corroborated  by  certain  documentary  evidence.  It  appears,  how- 
ever, that  a  payment  of  $3,950  on  the  renewal  note  for  this  $5,000 
was  paid  on  January  12,  1910.  That  payment  was  made  out  of  the 
proceeds  of  accoimts  assigned  directly  to  defendant  prior  to  the  four- 
month  period,  and  is  not  claimed  as  preferential,  nor  included  in  the 
decree  as  entered.  The  balance  of  the  note,  $1,050,  was  paid  from  the 
proceeds  of  accounts  assigned  to  Alexander  and  is  held  to  have  been 
preferential.  The  defendant  cannot  set  off  this  sum,  or  any  part  of 
it,  against  the  amount  the  trustee  is  entitled  to  recover.  Bankruptcy 
Act,  §  60c  (Comp.  St.  1913,  §  9644),  provides: 

"If  a  creditor  has  be«tt  preferred,  and  afterwards  In  good  f^lth  gives  the 
debtor  further  credit  without  security  of  any  kind  for  property  which  be- 
comes a  part  of  the  debtor's  estates,  the  amount  of  such  new  credit  remain- 
ing unpaid  at  the  time  of  the  adjudication  In  bankruptcy  may  be  set  off 
against  the  amount  which  would  otherwise  be  recoverable  from  him.** 

To  obtain  the  set-off  under  the  above  provision  the  credit  must  have 
been  given  in  "good  faith."  If  the  purpose  of  advancing  this  $5,000 
was  to  enable  the  bankrupt  to  convert  juice  into  cider  and  vinegar  and 
market  the  same,  we  cannot  say  that  the  loan  was  not  made  in  good 
faith.  The  Supreme  Court  said  in  Kaufman  v.  Tredway,  195  U.  S. 
271,  275,  25  Sup.  Ct.  33,  34,  49  L.  Ed.  190  (1904),  that  the  clause  as 
to  good  faith  "meant  that  the  creditor  should  not  act  in  such  a  way  as 
to  intentionally  defeat  the  bankrupt  act,  but  should  let  the  debtor  have 
the  money  or  property  for  some  honest  purpose."  The  money  was 
not  given  with  a  view  to  its  secretion  or  for  a  dishonest  purpose. 

But  the  right  to  offset  a  new  credit  |[iven  in  good  faith  is  restricted 
to  the  amount  of  the  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication.  See  Remington  on  Bankruptcy  (2d  Ed.)  §  1416.  And 
at  the  time  of  the  adjudication  no  part  of  this  new  credit  as  we  have 
seen  remained  unpaid. 

We  do  not  find  it  necessary  to  pass  upon  other  objections  raised. 
We  find  no  reversible  error. 

Decree  affirmed. 


(231  Fed.  810) 

UNITED  STATES  v.  POLAND  et  aL 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    March  27.  1916.) 

No.  2621. 

1,  Public  Lands  «=»35(2) — ^Homsstead  Entries— Amounts  Subject  to  En- 
TBT— "Single  Body." 

Comp.  Laws  Alaska  1913.  f  101  (Act  Cong.  March  3,  1903,  c  1002,  32 
Stat  1028  [Comp.  St  1913,  |  5046]),  provides  that  the  provi^ons  of  tbe 
homestead  laws  not  in  conflict  therewith  are  thereby  extended  to  Alaska ; 
that  no  indemnity,  deficiency,  or  lien  land  selections  shall  be  made  and 
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no  land  scrip  or  land  warrant  shall  be  located  except  as  provided  by  law ; 
that  no  more  than  160  acres  shall  be  entered  in  any  single  body  by  such 
scrip,  soldier*s  additional  homestead  right,  etc.;  that  no  such  location 
along  any  navigable  or  other  waters  shall  be  made  within  80  rods  of  any 
lands  along  such  waters  theretofore  located  by  means  of  any  such  scrip  or 
otherwise ;  that  no  entry  shall  be  allowed  extending  more  than  160  rods 
along  the  shore  of  any  navigable  water,  and  along  such  shore  a  space 
of  at  least  80  rods  shall  be  reserved  from  entry  between  all  such  claims ; 
and  that  every  qualified  person  shall  be  entitled  to  enter  320  acres  or  less 
of  unappropriated  public  land.  Held,  that  where  a  party  entered  160 
acres  under  one  survey  as  assignee  of  a  soldier's  additional  homestead 
right,  and  also  entered  under  another  survey  an  adjoining  tract  of  about 
160  acres  as  assignee  of  another  soldier's  additional  homestead  right,  and 
only  one  of  such  tracts  touched  any  navigable  water,  there  was  no  viola- 
tion of  the  provision  that  no  more  than  160  acres  shall  be  entered  in  any 
•*single  body,"  as  they  were  two  separate  and  distinct  entries  and  separate 
and  distinct  bodies  of  land  under  our  system  of  land  measurement,  and 
they  did  not  violate  the  statute,  as  the  statute  seeks  to  protect  the 
shores  of  navigable  waters  and  not  to  prohibit  the  entry  of  more  than  160 
acres  and  less  than  320  acres  elsewhere  than  along  the  shore. 

[Ed.  Note. — For  other  cases,  see  Public  Lends,  Cent.  Dig.  §  73;  Dec. 
Dig.  <8=>35<2).] 

2.  Statutes  ^=»16(1) — ^Homestead  Act — Enactment — Confebence — ^Amounts 

Subject  to  Entry. 

In  view  of  the  report  of  the  House  conference  committee  to  the  House 
of  Representatives,  the  provision  of  Act  Cong.  March  3,  1903  (Comp.  Laws 
Alaska  1913,  §  101),  that  no  more  than  160  acres  shall  be  entered  in  any 
single  body  by  land  scrip,  soldier's  additional  homestead  right,  eta, 
added  to  the  bill  in  conference,  must  be  regarded  as  intended  to  be 
germane  to  the  Senate  amendment  that  no  entry  shall  be  allowed  extend- 
ing more  than  160  rods  along  the  shore  of  any  navigable  water,  as  it  is 
a  rule  of  parliamentary  law  that  a  conference  committee  is  not  authorized 
to  consider  matters  neither  incorporated  in  Senate  amendments  nor 
brought  before  the  House  unless  germane  to  something  in  the  bill. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  f  14;  Dec  Dig. 
«S=»16(1).] 

3.  Statutes  ^=»217 — ^Aids  to  Construction — History  ano  Passage  of  Act. 

In  construing  a  statute,  the  court  could  refer  to  the  proceedings  in 
Congress  at  the  time  of  its  passage  and  the  report  of  a  conference  com- 
mittee by  which  a  provision  in  controversy  was  added. 

[ted.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  f  293 ;  Dec.  Dig. 
<3=>217.1 

4.  Public  Lanos  ^=>35<2) — ^Homestead  Entries — Statutort  Provisions. 

Act  Cong.  May  14,  1898,  c.  299.  §  1,  30  Stat  409,  providing  relative  to 
lands  in  Alaska  that  no  entry  shall  be  allowed  extending  more  than  80 
rods  along  the  shore  of  any  navigable  water,  and  that  along  such  shore 
a  space  of  at  least  80  rods  shall  be  reserved  from  entry  between  all  such 
claims,  merely  requires  the  reservation  of  at  least  80  rods  along  the  shore 
of  the  navigable  water  between  claims  along  such  shore,  and  does  not  re- 
quire the  reservation  of  such  space  between  an  entry  on  the  shore  of  a 
navigable  water  and  an  adjoining  entry  however  situated  with  respect  to 
the  navigable  water. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §  73;  Dec. 
Dig.  <8=»35(2).] 

Budkln,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska;  Fred  M.  Brown,  Judge. 
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Suit  in  equity  by  appellant,  the  United  States  (plaintiff  in  the  court 
below),  against  William  B.  Poland  and  another,  to  cancel  patent  for 
certain  lands,  issued  by  the  United  States  to  William  B.  Poland,  ap- 
pellee ;  and  to  cancel  deed  from  the  latter  to  Frederick  William  Low, 
appellee,  conveying  the  above-mentioned  lands.  Demurrer  to  com- 
plaint.   Demurrer  sustained,  and  bill  dismissed.    Decree  affirmed. 

William  N.  Spence,  U.  S.  Atty.,  of  Valdez,  Alaska,  and  William  A. 
Munly,  Asst.  U.  S.  Atty.,  of  Valdez,  Alaska. 

S.  O.  Morford,  of  Seward,  Alaska,  and  Ira  Bronson,  J.  S.  Robin- 
son, and  H.  B.  Jones,  all  of  Seattle,  Wash.,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  RJJDKIN, 
District  Judge. 

MORROW,  Circuit  Judge.  The  United  States  brought  suit  in  the 
court  below  on  a  date  not  disclosed  in  the  transcript  of  record ;  but 
an  amended  complaint  was  filed  October  IS,  1914.  The  object  of  the 
suit  is  to  vacate,  cancel,  and  declare  null  and  void  a  patent  of  the 
United  States  for  a  tract  of  land  of  160  acres,  embraced  in  United 
States  survey  No.  242,  in  the  Kenai  recording  precinct  in  the  district 
of  Alaska.  The  patent  was  issued  to  one  William  B.  Poland  on  March 
22,  1909,  and  seems  to  be  regular  on  its  face  in  every  particular.  The 
complaint  also  prays  that  a  deed  executed  by  Poland,  dated  May  25, 
1909,  conveying  the  land  to  Frederick  William  Low,  be  vacated,  can- 
celed, and  declared  null  and  void.  The  amended  complaint  was  not 
filed  until  the  statute  of  limitations  of  six  years  (section  8  of  Act  of 
March  3,  1891,  c  561,  26  Stat.  1095,  1099  [Comp.  St.  1913,  §  5114]) 
had  nearly  run. 

The  defendant  Poland  entered  the  above-mentioned  tract  of  land 
at  the  United  States  land  office  at  Juneau,  Alaska,  on  April  26,  1906, 
as  the  assignee  of  a  certain  soldier's  additional  homestead  right,  un- 
der the  general  homestead  laws,  and  section  101  of  the  Compiled  Laws 
of  Alaska  (Act  of  March  3,  1903,  c.  1002,  32  Stat  1028  [Comp.  St 
1913,  §  5046]). 

On  the  same  day  Poland  also  made  an  entry  at  the  land  office  at 
Juneau,  as  assignee  of  a  soldier's  additional  homestead  right,  imder 
the  same  acts  of  Congress  as  the  previously  described  entry,  of  a  tract 
of  land  containing  159.75  acres,  embraced  in  United  States  survey  No. 
241.  All  this  appeared  upon  the  face  of  the  record  and  must  have 
been  known  to  the  officers  of  the  Land  Department  at  the  date  of  the 
entries.  Upon  this  survey  and  entry,  a  patent  of  the  United  States 
was  issued  to  Poland  on  January  20,  1908.  The  tract  of  land  de- 
scribed in  survey  No.  242  adjoins  the  tract  of  land  described  in  sur- 
vey No.  241  on  the  north. 

In  both  the  surveys  and  in  the  patents  issued  by  the  United  States 
for  these  two  tracts  of  land,  their  boundaries  were  described  fully  and 
accurately  by  monuments,  courses,  and  distances.  In  survey  No.  242 
and  in  the  patent  issued  upon  that  survey,  the  first  call  of  the  descrip- 
tion is: 

**Beglimlng  at  comer  No.  1  near  the  north  shore  of  Resurrection  Bay,  Iden- 
tical with  comer  No.  5,  United  States  survey  No.  241,  an  iron  pipe  three 
inches  in  diameter,  marked  S.  242,  cor.  Na  1." 
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The  description  concludes  with  the  recital,  "containing  one  hundred 
and  sixty  acres,  being  the  land  embraced  within  United  States  survey 
No.  242,  according  to  the  official  plat  of  said  survey  returned  to  the 
general  land  office  by  the  Surveyor  General."  The  two  tracts  are 
shown  on  the  annexed  plat : 
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Nearly  the  entire  length  of  the  southern  boundary  of  survey  No.  241 
follows  the  shore  line  of  Resurrection  Bay.  Survey  No.  242  does  not 
touch  Resurrection  Bay  or  any  other  navigable  water. 

The  vacation  and  cancellation  of  the  patent  dated  March  22,  1909, 
issued  upon  survey  No.  242,  is  sought  upon  the  ground  that  the  patent 
was  obtained  in  violation  of  section  101  of  the  Compiled  Statute  Laws 
of  Alaska  (Act  of  March  3,  1903,  32  Stat.  1028),  which  provides  that 
"no  more  than  one  hundred  sixty  acres  shall  be  entered  in  any  single 
body  by  such  scrip,  lieu  selection,  or  soldier's  additional  homestead 
right" — referring  to  the  soldier's  additional  homestead  right  under 
which  entries  Nos.  241  and  242  were  made  by  the  defendant  Poland. 

It  is  also  contended  that  the  patent  was  obtained  in  violation  of  the 
further  provision  of  the  statute: 

'That  DO  entry  shaU  be  allowed  extending  more  tlian  one  hundred  and  sixty 
rods  along  the  shore  of  any  navigable  water,  and  along  such  shore  a  space 
of  at  least  eighty  rods  shall  be  reserved  from  entry  between  all  such  daims.'* 

[1]  With  respect  to  the  first  alleged  violation  of  the  statute,  it  is 
contended  that,  although  the  patent  issued  upon  survey  No.  242  em- 
braces but  160  acres,  the  patent  issued  upon  survey  No.  241  embraces 
159.75  acres,  and  that  the  two  together  constitute  an  entry  of  more 
than  160  acres  in  a  single  body.  The  defendant  Poland  did  not  by  his 
soldier's  additional  homestead  right  enter  more  than  160  acres  of  land 
in  a  single  body  under  survey  No.  242.  Did  he  enter  more  by  making 
the  additional  entry  of  the  adjoining  tract  of  159.75  acres  under  sur- 
vey No.  241  ?  Technically,  he  did  not.  They  were  two  separate  and 
distinct  entries  and  two  separate  and  distinct  bodies  of  land  under 
our  system  of  land  measurement.  But  did  he  violate  the  intent  and 
purpose  of  the  statute  by  making  the  additional  entry  when  the  two 
together  would  exceed  160  acres?  We  think  not.  What  the  statute 
was  seeking  to  protect  was  the  shores  of  the  navigable  waters  of 
Alaska,  and  not  to  prohibit  the  entry  of  a  tract  of  land  of  more  than 
160  acres  and  not  more  than  320  acres  elsewhere  than  along  the  shore. 

This  is  plain  from  the  provisions  of  the  act  relating  to  homesteads. 
Prior  to  this  act,  the  homestead  right  was  limited  in  Alaska  to  80 
acres.  Section  1  of  Act  of  May  14,  1898,  c.  299,  30  Stat.  409.  This 
area  was  found  insufficient  for  homestead  purposes  in  that  district, 
and  by  this  act  (of  March  3,  1903,  32  Stat.  1028)  it  was  expressly 
increased  to  320  acres,  subject  to  the  limitation  that  no  entry  should 
extend  more  than  160  rods  along  the  shore  of  any  navigable  water. 
The  term  "single  body"  is  not  defined  in  the  statute  of  March  3,,  1903, 
nor  by  any  previous  statute ;  but  it  refers  to  acres  of  land,  and  must 
be  held  to  refer  to  the  bodies  of  acres  of  land  dealt  with  in  the  statute. 
The  statute  deals  with  the  entries  of  two  bckiies  of  land  and  qualifies 
them  both;  one  of  "one  hundred  and  sixty  rods  along  the  shore  of 
any  navigable  water,"  and  the  other  a  homestead  of  "three  hundred 
and  twenty  acres."  With  respect  to  the  first  body:  One  hundred  and 
sixty  rods  is  one  side  of  a  quarter  section  of  land  inclosing  160  acres ; 
that  is  to  say,  under  our  system  of  land  measurement  it  is  the  deter- 
mining measurement  of  one  of  four  equal  sides  of  160  acres.  The 
statute  adopts  this  measurement  as  die  descriptive  limitaticm  of  160 
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acres  "along  the  shore  of  any  navigable  water."  If,  on  the  other  hand, 
the  body  of  land  is  elsewhere  than  along  the  shore  of  any  navigable 
water,  then  the  limitation  of  the  entry  is  to  an  area  of  320  acres  un- 
der the  other  provision  of  the  statute.  It  follows  that  the  limitation 
as  applied  to  these  two  bodies  of  land  is  in  entire  harmony  with  their 
location,  and,  whichever  location  we  take,  the  entry  or  entries  are 
within  the  limitations  of  the  statute  and  not  in  conflict  with  it. 

The  next  question  is :  Was  the  entry  by  Poland  as  assignee  of  two 
soldiers'  additional  homestead  rights  in  violation  of  the  statute? 

The  statute  of  March  3,  1903,  extended  all  the  privileges  of  the 
homestead  laws  of  the  United  States,  not  in  conflict  with  the  provi- 
sions of  the  act,  and  all  rights  incident  thereto,  to  the  district  of  Alaska, 
subject  to  such  regulations  as  might  be  made  by  the  Secretary  of  the 
Interior.  It  further  provided  that  no  land  scrip,  nor  land  warrant  of 
any  kind  whatsoever,  §hou1d  be  located  or  exercised  upon  any  lands 
in  the  said  district,  except  as  then  provided  by  law. 

The  law  at  that  time  (Act  of  May  14,  1898,  30  Stat.  409)  extended 
to  the  district  of  Alaska  the  right  to  enter  surveyed  or  unsurveyed 
lands  under  the  provisions  of  the  law  relating  to  the  acquisition  of 
title  through  soldiers'  additional  homestead  rights,  but  limited  each  en- 
try under  that  act  to  80  rods  along  the  shore  of  any  navigable  water 
and  reserved  along  such  shore  a  space  of  at  least  80  rods  between  all 
such  claims.  It  also  limited  every  homestead  in  the  district  to  80 
acres  in  extent.  The  act  of  August  30,  1890,  c.  837  (26  Stat.  391), 
had  provided  that: 

''No  person  who  shall  after  the  passage  of  this  act,  enter  upon  any  of  the 
pabllc  lands  with  a  Tlew  to  occupation,  entry  or  settlement  under  any  of  the 
land  laws  shall  be  permitted  to  acquire  title  to  more  than  three  hundred  and 
twenty  acres  in  the  aggregate,  under  all  of  said  laws." 

In  Kiehlbaixh  v.  Simero,  32  L.  D.  418,  the  Secretary  of  the  Interior 
had  held  that  the  limitation  in  this  statute  did  not  apply  to  an  entry 
made  by  the  assignee  of  a  soldier's  additional  homestead  right,  and 
that  such  an  entry  might  be  made  without  reference  to  the  assignee's 
entry  of  or  claim  to  other  lands  under  any  statute  whatever.  This 
decision  was  referred  to  by  the  Assistant  Secretary  of  the  Interior  in 
the  case  of  William  P.  Wall,  38  L.  D.  566,  as  declaring  the  law  upon 
that  subject.  In  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  963, 
41  L.  Ed.  179,  it  was  held  that  persons  entitled  under  section  2304  of 
the  Revised  Statutes  (Comp.  St.  1913,  §  4592),  to  enter  a  homestead 
who  may  have  theretofore  entered  under  the  homestead  laws  a  quan- 
tity of  land  less  than  160  acres,  and  who  had  the  right  under  section 
2306  (section  4594  [soldiers'  additional  homestead  right])  to  make  an 
additional  entry,  may  assign  and  transfer  that  right,  and  in  die  hands 
of  an  assignee  it  was  without  restriction  as  to  quantity. 

This  was  the  state  of  the  law  at  the  time  of  the  passage  of  the  act 
of  March  3,  1903,  containing  the  provision  "that  no  more  than  one 
hundred  and  sixty  acres  shall  be  entered  in  any  single  body  by  such 
scrip,  lieu  selection,  or  soldier's  additional  hcMnestead  right. 

[21  This  provision  was  not  contained  in  the  original  bill  (H.  R. 
No.  12098)  as  reported  to  the  House  on  December  6,  1902  (Cong.  Rec, 
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57th  Cong.,  2d  Sess.,  p.  81).  That  bill  amended  section  1  of  tiie  act 
of  May  14,  1898,  by  strikii^  out  "eighty"  in  the  last  line  thereof  and 
inserting  "three  hundred  and  twenty,"  making  the  statute  to  read  "that 
no  homestead  shall  exceed  three  hundred  and  twenty  acres."  This  was 
all  there  was  in  the  bill,  and  it  passed  the  House  in  that  form  without 
any  other  change  or  amendment  to  the  act  of  May  14,  1898. 

In  the  Senate,  the  House  bill  was  amended  in  certain  particulars, 
among  others  an  amendment  talking  out  of  the  operation  of  the  law 
the  right  to  commute  a  homestead  entry  and  the  right  to  enter  surveyed 
or  unsurveyed  lands  under  the  provisions  of  the  law  relating  to  the 
acquisition  of  title  through  soldiers*  additional  homestead  rights. 
There  was  also  an  amendment  providing  that  no  entry  should  be  al- 
lowed extending  more  than  160  rods  along  the  shore  of  any  navigable 
water.  This  latter  amendment  was  to  take  the  place  of  the  provisicm 
in  the  act  of  May  14,  1898,  providing  that  no  entry  should  be  allowed 
extending  more  than  80  rods  along  the  shore  of  any  navigable  water. 

The  House  provision,  enlarging  the  homestead  entry  from  80  acres 
to  320  acres  in  extent,  was  retained  in  the  bill.  The  provision  that 
"no  more  than  one  hundred  and  sixty  acres  shall  be  entered  in  any 
single  body  by  such  scrip,  lieu  selection,  or  soldier's  additional  home- 
stead right"  was  not  added  in  the  Senate;  in  other  words,  this  pro- 
vision was  not  in  the  bill  when  it  was  returned  to  the  House  for  con- 
currence. 

In  the  House,  the  Senate  amendments  were  nonconcurred  in,  and 
a  committee  of  conference  was  requested  upon  the  disagreeing  votes 
of  the  two  Houses.  A  committee  of  conference  was  appointed.  The 
provision  was  not  in  the  bill  when  the  bill  was  sent  to  conference.  The 
conference  committee  reached  an  agreement  and  so  reported  to  the 
two  Houses.  In  this  report  appears  for  the  first  time  the  provision 
"that  no  more  than  160  acres  shall  be  entered  in  a  single  body." 

It  is  a  rule  of  parliamentary  law  that  a  committee  of  conference 
is  not  authorized  to  consider  matters  which  had  neither  been  incor- 
porated in  Senate  amendments  nor  brought  before  the  House,  unless 
germane  to  something  in  the  bill.  Hinds'  Parliamentary  Precedents,  §§ 
1414-1417.  It  will  be  presumed  that  the  conference  report  was  in 
accordance  with  parliamentary  law. 

Mr.  Lacey,  chairman  of  the  House  conference  committee,  in  his 
report  to  the  House  concerning  the  amendments,  said : 

"This  is  what  has  been  known  as  the  Alaska  homestead  bUL  The  proposi- 
tion is  to  give  homesteads  in  that  country  to  the  extent  of  320  acres.  The 
principal  matter  of  difference  between  the  House  and  the  Senate  conferees 
was  upon  the  question  of  commutation  and  tJie  use  of  scrip  in  Alaska.  Upon 
the  question  of  the  use  of  scrip  the  agreement  leaves  these  matters  substan- 
tially as  they  are  now,  excepting  to  make  the  law  clear  that  scrip  shaU  not  be 
located  upon  streams  in  such  a  way  as  to  make  a  continuous  location,  but  that 
a  quarter  of  a  mile  between  any  two  locations  will  be  reserred.  There  can 
be  no  monopoly  of  the  shores  of  the  water  courses.  As  to  commutation.  It 
provides  that  there  may  be  comnmtatlon  on  a  quarter  section,  but  not  <m  the 
whole  amount  of  320  acres." 

In  reply  to  questions  propounded  by  members  of  the  House,  Mr. 
Lacey  said: 
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••Mr.  Speaker,  as  the  bill  left  the  House  It  was  320  acres.  As  agreed  on 
now,  It  Is  320  acres.  As  to  commutation,  the  amount  to  be  commuted  is  lim- 
ited to  160  acres." 

Mr.  Stephens  of  Texas:  **Mr.  Speaker,  the  question  I  would  like  to  ask 
Is  whether  or  not  it  changes  the  law  with  reference  to  settlements  on  these 
lands?" 

Mr.  Lacey :  "Not  at  all.  It  leaves  the  law  the  same  as  it  is  in  other  parts 
of  the  United  States."  CJongressional  Record,  57th  Cong.,  2d  Sess.,  pp.  2859, 
2860. 

[3]  This  reference  to  the  proceedings  in  Congress  in  the  passage  of 
the  act  of  March  3,  1903,  and  the  report  of  the  conference  committee 
is  justified  by  similar  references  made  by  the  Supreme  Court  in  Holy 
Trinity  Church  v.  United  States,  143  U.  S.  457,  464,  12  Sup.  Ct.  511, 
36  L.  Ed.  226;  Binns  v.  United  States,  194  U.  S.  486,  495,  24  Sup. 
Ct.  816,  46  L.  Ed.  1087 ;  Oceanic  Steam  Navigation  Co.  v.  Stranahan, 
214  U.  S.  320,  333,  29  Sup.  Ct.  671,  53  L.  Ed.  1013;  Northern  Pa- 
cific V.  Washington,  222  U.  S.  370,  380,  32  Sup.  Ct.  160,  56  L.  Ed. 
237;  McLean  v.  United  States,  226  U.  S.  374,  380,  33  Sup.  Ct.  122, 
57  L.  Ed.  260. 

In  the  light  of  the  report  of  the  committee  of  conference,  we  must 
hold  that  the  limitation  that  "no  more  than  one  hundred  and  sixty 
acres  shall  be  entered  in  a  single  body"  was  germane  to  the  Senate 
amendment  that  "no  entry  shall  be  allowed  extending  more  than  one 
hundred  and  sixty  rods  along  the  shore  of  any  navigable  water,"  and 
that  it  was  so  intended. 

[4]  It  is  contended,  further,  that  the  Act  of  May  14,  1898  (30  Stat. 
409)  provides,  in  section  1: 

"That  no  entry  shall  be  allowed  extending  more  than  eighty  rods  along  the 
shore  of  any  navigable  water,  and  along  such  shore  a  space  of  at  least  eighty 
rods  shall  be  reserved  from  entry  between  all  such  daims." 

Survey  No.  242  does  not  extend  along  the  shore  of  any  navigable 
water  80  rods,  or  any  distance,  or  at  all.  It  does  not  touch  any  nav- 
igable water,  and  what  we  have  said  concerning  the  first  objection  to 
the  entry  is  applicable  to  this  objection.  The  provision,  that  "along 
such  shore  a  space  of  at  least  eighty  rods  shall  be  reserved  from  en- 
try between  all  such  claims,"  means  plainly  that  a  space  of  at  least 
80  rods  shall  be  reserved  from  entry  along  the  shore  of  the  navigable 
water  between  claims  along  such  shore.  It  cannot  mean  that  there 
shall  be  reserved  a  space  of  80  rods  from  any  other  entry,  however 
situated ;  such  construction  woufd  be  obviously  contrary  to  the  intent 
and  purpose  of  the  statute  and  inadmissible.  We  are  of  the  opinion 
that  the  complaint  did  not  state  a  cause  of  action. 

The  decree  of  the  court  below  is  therefore  affirmed. 

RUDKIN,  District  Judge  (dissenting).  As  will  appear  from  the 
plat  attached  to  the  majority  opinion,  the  appellee  Poland  has  entered 
and  acquired  title  to  approximately  320  acres  of  land  in  the  district  of 
Alaska,  in  a  single  body,  by  soldier's  additional  homestead  right.  It 
occurs  to  me  that  this  was  a  plain  and  palpable  violation  of  the  Act  of 
March  3,  1903  (32  Stat.  1028),  extending  the  homestead  laws  of  the 
United  States  to  the  district  of  Alaska,  and  providing,  among  other 
things,  that: 
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**Na  more  than  one  hundred  and  sixty  acres  shall  be  entered  In  any  single 
body  by  such  scrip,  lieu  selection,  or  soldier's  additional  homestead  right." 

A  brief  reference  to  the  legislative  history  of  this  right^and  to  the 
decisions  of  the  department  thereunder  will  throw  some  light  on  the 
object  of  the  proviso  in  question.  Section  2304  of  the  Revised  Statutes 
(Comp.  St.  1913,  §  4592)  provides  that  every  private  soldier  and  officer 
who  served  in  the  army  of  the  United  States  during  the  Rebellion  for 
90  days,  and  who  was  honorably  discharged,  and  has  remained  loyal 
to  the  government,  shall  be  entitled  to  enter  and  receive  patents  for  a 
quantity  of  public  lands  not  exceeding  160  acres  on  certain  terms  and 
conditions  not  material  here.    Section  2306  (section  4594)  provides : 

"Every  person  entitled,  under  the  provisions  of  section  tw«ity-three  hundred 
and  four,  to  enter  a  homestead  who  may  have  heretofore  entered,  under  the 
homestead  laws,  a  quantity  of  land  less  than  one  hundred  and  sixty  acres, 
shall  be  permitted  to  enter  so  much  land  as,  when  added  to  the  quantity  pre- 
viously entered,  shall  not  exceed  one  hundred  and  sixty  acres." 

In  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  963,  41  L.  Ed.  179, 
it  was  held  that  this  additional  right  was  transferable  without  restric- 
tion. 

In  the  case  of  Ole  B.  Olsen,  33  Land  Dec.  225,  it  was  held  that  the 
assignee  of  two  or  more  soldiers'  additional  homestead  rights  may 
locate  them  as  one  right  upon  the  same  tract  of  land,  provided  they 
equal  in  the  aggregate  the  amount  of  land  so  located. 

In  the  case  of  Kiehlbauch  v.  Simero,  32  Land  Dec.  418,  it  was  held 
that  the  quantity  of  land  which  an  assignee  of  a  soldier's  additional 
right  may  enter  is  not  restricted  by  the  Act  of  August  30,  1890,  c  837 
(26  Stat.  391),  providing  that: 

"No  person  who  shall  after  the  passage  of  this  act,  enter  upon  any  of  the 
public  lands  with  a  view  to  occupation,  entry  or  settlement  under  any  of  the 
land  laws  shall  be  permitted  to  acquire  title  to  more  than  three  hundred  and 
twenty  acres  in  the  aggregate,  under  all  of  said  laws,  but  this  limitation  shall 
not  operate  to  curtail  the  right  of  any  person  who  has  heretofore  made  entry 
or  settlement  on  the  pubUc  lands,  or  whose  occupation,  entry  or  settlement, 
is  validated  by  this  act" 

Or  by  the  Act  of  March  3,  1891,  c.  561  (26  Stat.  1101),  providing 
that  the  act  of  August  30,  1890,  supra,  "shall  be  construed  to  include 
in  the  maximum  amount  of  lands  the  title  to  which  is  permitted  to  be 
acquired  by  one  person  only  agricultural  lands  and  not  to  include  lands 
entered  or  sought  to  be  entered  under  mineral  land  laws." 

By  letter  of  instructions  from  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office  under  date  of  June  29,  1905 
(33  Land  Dec.  606),  the  same  view  is  again  asserted. 

The  Act  of  May  14,  1898,  entitled  "An  Act  extending  the  homestead 
laws  and  providing  for  right  of  way  for  railroads  in  the  district  of 
Alaska,  and  for  other  purposes"  (30  Stat.  409),  provides  that: 

•The  homestead  ♦  ♦  ♦  laws  of  the  United  States  and  the  rights  incident 
thereto,  including  the  right  to  enter  surveyed  or  imsurveyed  lands  under  pro- 
visions of  law  relating  to  the  acquisition  of  title  through  soldiers'  additional 
homestead  rights,  are  hereby  extended  to  the  district  of  Alaska,  subject  to 
such  regulations  as  may  be  made  by  the  Secretary  of  the  Interior;  and  no 
Indemnity,  deficiency,  or  lieu  lands  pertaining  to  any  land  grant  whatsoever 
originating  outside  of  said  district  of  Alaska  shall  be  located  within  or  taken 
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from  lands  In  said  district  Provided,  that  no  entry  shall  be  allowed  extend- 
ing more  than  eighty  rods  alonig  the  shore  of  any  navigable  water,  and  along 
such  shore  a  space  of  at  least  eighty  rods  shall  be  reserved  from  entry  be- 
tween all  such  claims,  and  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  authorize  entries  to  be  made,  or  title  to  be  acquired,  to  the  shore 
of  any  navigable  waters  within  said  district  And  it  is  further  provided,  that 
no  homestead  shall  exceed  eighty  acres  in  extent" 

By  letter  of  instructions  from  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office  under  date  of  December  4^ 
1902  (31  Land  Dec.  442),  it  was  declared  that  this  proviso  did  not 
limit  the  number  of  entries  that  might  be  made  by  an  assignee  of  sev- 
eral additional  soldier's  rights  under  section  2306  of  the  Revised  Stat- 
utes (Comp.  St  1913,  §  4594).    The  letter  in  question  reads  as  follows : 

*Thls  department  is  in  receipt  of  your  letter  of  November  21,  1902,  request- 
ing instructions  as  to  whether  or  not  the  last  proviso  to  section  1  of  the  Act  of 
May  14,  1898  (30  Stat  409),  places  a  limitation  upon  the  right  of  the  assignee 
of  a  soldier's  additional  right  of  homestead  entry  under  section  2306  of  the 
Revised  Statutes,  so  as  to  prevent  the  assignee  of  several  of  such  additional 
rights  from  making  several  entries  of  eighty  acres  each  thereunder  of  pubUc 
lands  in  the  district  of  Alaska.  Said  proviso  is  as  follows :  'And  it  is  further 
provided  that  no  homestead  shall  exceed  eighty  acres  in  extent' 

"Ton  express  the  opinion  that  the  number  of  entries  that  may  be  made  by 
an  assignee  is  not  limited  by  the  terms  of  this  proviso,  and  in  this  conclusion 
the  department  concurs.  The  limitation  is  placed  upon  the  acreage  that  may 
be  included  in  a  single  homestead  entry,  and  cannot  apply  to  an  assignee  who 
In  the  exercise  of  the  additional  right  does  not  seek  to  take  in  any  one  entry 
more  than  eighty  acres." 

These  instructions  were  followed  in  a  very  few  months  by  the  Act 
of  March  3,  1903  (32  Stat.  1028),  containing  the  proviso  above  quoted 
"that  no  more  than  one  hundred  and  sixty  acres  shall  be  entered  in  any 
single  body  by  such  scrip,  lieu  selection,  or  soldier's  additional  home- 
stead right." 

From  the  foregoing  it  will  be  seen  that  prior  to  the  passage  of  the 
act  of  March  3,  1903,  there  was  (a)  no  limitation  on  the  quantity  of 
land  an  assignee  of  soldiers'  additional  homestead  rights  might  acquire 
in  the  district  of  Alaska,  and  (b)  no  limitation  on  the  quantity  of  land 
that  might  be  embraced  in  a  single  application  or  location,  provided 
the  assigned  rights  equaled  in  the  aggregate  the  quantity  of  land  lo- 
cated upon.  The  appellee  Poland  made  two  applications  for  approx- 
imately 320  acres  of  land  in  a  single  body  on  the  same  day,  as  assignee 
of  four  separate  soldiers'  additional  homestead  rights,  and  has  received 
patents  therefor.  There  in  no  reason  why  the  four  rights  might  not 
have  been  embraced  in  a  single  application  or  location,  and  had  they 
been  the  violation  of  the  statute  would  be  too  obvious  to  admit  of  ques- 
tion. The  statutory  prohibition  is  against  acquiring  more  than  160 
acres  in  a  single  body  by  soldier's  additional  homestead  right,  not  mere- 
ly a  prohibition  against  acquiring  more  than  160  acres  in  a  single 
application  or  under  a  single  location.  Could  then  the  appellee,  by 
making  two  applications  or  locations  instead  of  one,  and  by  drawing 
an  imaginary  line  between  the  two  surveys,  thwart  the  will  of  Congress 
and  defeat  its  declared  policy?  The  question  suggests  its  own  an- 
swer. I  see  no  connection  between  the  proviso  that  no  more  than  160 
acres  of  land  shall  be  entered  in  any  single  body  and  the  further  pro- 
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viso  that  no  entry  shall  be  allowed,  extending  more  than  160  rods 
along  the  shore  of  any  navigable  water.  The  former  proviso  is  com- 
plete in  itself  and  speaks  for  itself.  It  first  appeared  in  the  amend- 
ment of  1903  and  was  intended  to  accomplish  some  purpose.  How  it 
got  there  is  not  material.  Suffice  it  to  say  it  is  the  law  of  the  land. 
The  purpose  of  the  amendment,  however,  is  disclosed  in  the  legislative 
history  of  the  act  set  forth  in  the  majority  opinion.  The  Senate  fa- 
vored the  abrogation  of  the  additional  homestead  right  entirely  in  the 
district  of  Alaska ;  but  as  a  matter  of  compromise,  no  doubt,  the  right 
was  retained,  limited,  however,  to  the  right  to  acquire  160  acres  in  any 
single  body.  As  already  stated,  if  this  legislation  only  compels  the  as- 
signee of  such  rights  to  so  marshal  them  that  not  more  than  160  acres 
will  be  included  in  a  single  application  or  entry,  the  act  accomplishes 
no  useful  purpose.  The  manifest  object  was  to  prohibit  the  acquisition 
of  large  bodies  of  land  in  the  district  of  Alaska  under  soldiers'  addi- 
tional homestead  rights,  and  if  the  majority  opinion  prevails  that  ob- 
ject can  readily  be  defeated.  I  am  also  of  opinion  that  the  affidavit 
to  the  effect  that  survey  No.  242  "is  more  than  eighty  rods  distant 
from  any  other  survey  or  entry  under  the  provisions  of  said  act  of 
May  14,  1898,"  was  false  whether  intentionally  so  or  not ;  but,  if  not 
false,  the  second  patent  issued  through  a  manifest  mistake  which  is 
equally  within  the  corrective  power  of  a  court  of  equity. 
The  decree  should  be  reversed. 


(231  Fed.  820) 

NEW  YORK  ft  PORTO  RICO  S.  S.  CO.  v.  GUANTOA  CENTRAI/BL 
(Circuit  Court  of  Appeals,  Second  Circuit    February  15,  1916.) 

No.  60. 

1.  Trial  «:»260(9) — ^Actions  fob  Bbeagh  of  Contbact — Instructions. 

After  defendant's  steamship  had  sailed  for  Porto  Rico  with  a  cargo  for 
a  number  of  ports,  the  first  of  which  named  on  her  cargo  report  was  San 
Juan,  and  the  last  Ouanica,  about  12  hours'  sail  from  San  Juan,  quaran- 
tine regulations  to  prevent  the  spread  of  bubonic  plague  were  promulgat- 
ed, under  which  steamers  docking  at  San  Juan  were  prohibited  from  go- 
ing alongside  a  dock  at  any  other  port  Though  the  San  Juan  cargo 
could  have  been  lightered,  while  there  were  no  lighters  at  Ouanica,  and 
though  the  vessel  might  have  been  stopped,  and  sent  to  Ouanica  and  oth- 
er ports  before  docking  at  San  Juan,  it  docked  at  San  Juan,  and  thus 
made  it  necessary  to  discontinue  its  voyage  to  Ouanica.  In  an  action  for 
falling  to  deliver  the  cargo  destined  to  Ouanica,  the  court  charged  that 
defendant  was  not  liable  if  it  did  what  the  ordinarily  prudent  man  would 
have  done,  considering  the  facts  presented  to  its  captain  and  agent,  and 
that  the  jury  should  consider  whether  a  part  of  the  cargo  was  entitled  to 
greater  consideration  than  any  other  part,  and  left  it  to  than  to  deter- 
mine whether  it  acted  with  reasonable  prudence  for  the  interests  of  all 
concerned.  Held  that,  the  court  having  fully  and  fairly  presented  the 
case  to  the  Jury,  it  was  not  error  to  refuse  to  charge  that  the  consignee 
at  San  Juan  was  entitled  to  immediate  delivery  at  the  dock,  and  that,  un- 
less it  was  reasonably  apparent  that  reasonable  prudence  for  the  interests 
of  all  concerned  required  such  course,  defendant  would  have  no  right  to 
proceed  first  to  Ouanica,  nor  to  discharge  the  San  Juan  cargo  by  lightera 
[Ed.  Note. — Fdr  other  cases,  see  Trial,  Cent  IXg.  {  658;  Dec.  Dig.  «=> 
260(9).1 

Cs>For  other  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Kej-Nambered  Digests  ft  Indexes 
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2.  Negligence  ^=»136(2) — Questions  of  Law  ob  Fact. 

Negligence  is  a  question  of  law  and  fact ;  the  question  whether  a  par- 
ticular act  has  been  i>erf ormed  or  omitted  being  one  of  fact,  and  the  ques- 
tion whether  its  performance  or  omission  was  a  breach  of  a  legal  duty  one 
of  law. 

[Ed.  Note.— For  other  cases,  see  Negligwice,  Cent  Dig.  §!  279,  281 ;  Dec. 
Dig.  «S=>136(2).] 

3.  Negligence  ^=5>1 — ^Natubb  and  Elements. 

"Negligence"  is  the  failure  to  perform  some  act  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cfent.  Dig.  {  1 ;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Negligence.] 

4.  Shipping  ^=s>115 — ^Duty  of  Cabbieb  to  Shippeb. 

The  duty  of  a  steamship  carrier  having  a  cargo  destined  for  various 
ports  in  Porto  Rico,  at  one  of  which  ports  bubonic  plague  existed  making 
quarantine  regulations  necessary,  was  a  duty  to  all  of  the  shippers,  and 
an  action  by  one  of  the  shippers  for  failure  to  deliver  its  cargo  at  desti- 
nation could  not  be  disposed  of  as  though  its  goods  were  the  only  goods 
on  board,  and  the  extent  of  the  carrier's  duty  to  it  was  to  be  determined 
by  a  consideration  of  all  the  surrounding  circumstances. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ||  226,  433;  Dec. 
Dig.  «=»115.] 

0.  Negligence  ^==>136(2) — Questions  of  Law  ob  Fact. 

The  question  of  negligence  must  be  submitted  to  the  jury  as  one  of 
fact,  not  only  where  there  is  room  for  a  difference  of  opinion  between 
reasonable  men  as  to  the  existence  of  the  facts  from  which  it  is  pr(^)osed 
to  infer  negligence,  but  also  where  there  is  room  for  such  a  difference  as 
to  the  inferences  which  might  fairly  be  drawn  from  conceded  facts. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §|  279,  281 ;  Dec. 
Dig.  <5=»136(2).] 

d.  Shipping    ^=»115 — ^Actions   fob   Bbbaoh    of    Contbact — Questions    fob 

JUBT. 

In  an  action  against  a  steamship  carrier  for  failure  to  deliver  a  cargo 
destined  to  Guanica,  Porto  Rico,  due  to  the  fact  that,  after  docking  at  San 
Juan,  quarantine  regulations  prohibited  the  steamer  from  docking  at 
Guanica,  evidence  held  to  make  a  question  for  the  jury  as  to  whether  de- 
fendant was  negligent  in  docking  at  San  Juan,  Instead  of  first  sending 
the  steamer  to  other  ports,  or  lightering  the  San  Juan  cargo. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  226,  433 ;  Dec 
Dig.  <e=»115.] 

7.  Appeal  and  Ebbob  ^=»999(3) — Review — Questions  of  Fact. 

Where  the  question  of  defendant's  negligence  was  one  which  could 
properly  be  submitted  to  the  Jury,  the  jury's  conclusion  that  defendant 
was  negligent  could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3023, 
3924 ;   Dec.  Dig.  <e=»999(3).l 

8.  Shipping  ^=>115 — Actions  fob  Bbeach  of  Contbact — Bubden  of  Pboof. 

A  steamship  company,  failing  to  deliver  a  cargo  as  agreed,  had  the 
burden  of  justifying  its  failure  to  perform  the  contract. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  226,  433 ;  Dec. 
Dig.  <e=»115.] 

9.  Shipping  ^=»115 — Cabbieb  of  Goods — Bbeach  of  ContbIIact — Excuses. 

That  quarantine  regulations  were  in  force  in  Porto  Rico  under  which 
a  steamer,  after  docking  at  San  Juan,  would  not  be  permitted  to  dock  at 
any  other  port,  did  not  excuse  the  failure  of  a  steamship  company  to  de- 
liver a  cargo  at  Guanica,  if  in  the  exercise  of  ordinary  pirudence  quaran- 

^ssFor  other  cases  see  same  topic  ft  KBY-NUMDER  in  all  Key-Numbered  Digests  ft  Indexes 
145C.CJI.— 41 
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tine  could  have  been  avoided,  as  by  lightering  the  San  Jnan  cargo,  or  pro- 
ceeding to  other  Porto  Rican  ports  before  unloading  the  San  Juan  cargo ; 
and  when  the  company,  with  fall  knowledge  through  its  agent  of  the  cir- 
cumstances, permitted  the  vessel  to  dock  at  San  Juan,  it  assumed  the  risk 
of  the  damages  which  would  result  if  a  jury  should  find  that  its  conduct 
was  negligent 

[Ed.  Note.~J9V>r  other  cases,  see  Shipping,  Gent  Dig.  {§  226,  433 ;   Dec. 
Dig.  «S=>115.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Guanica  Centrale  against  the  New  York  &  Porto  Rico 
Steamship  Company.  Judgment  for  plaintiflF,  and  defendant  brings  er- 
ror.   Affirmed. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Norman  B. 
Beecher  and  Roscoe  H.  Hupper,  both  of  New  York  City,  of  counsel), 
for  plaintiff  in  error. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  City  (Ed- 
ward S.  Paine  and  John  Fine,  both  of  New  York  City,  of  counsel),  for 
defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  action  has  been  brought  to  recover 
damages  in  the  stun  of  $35,023.41  because  of  the  failure  of  the  plain- 
tiff in  error,  hereinafter  called  defendant,  to  perform  its  contract  as  a 
common  carrier  and  safely  transport  from  New  Orleans,  La.,  to  Guan- 
ica, Porto  Rico,  and  there  deliver  to  defendant  in  error,  hereinafter 
called  plaintiff,  certain  merchandise.  The  merchandise  consisted  of 
5,373  bags  of  fertilizer  known  as  sulphate  of  ammonia,  together  with 
two  parcels  of  other  freight.  The  plaintiff  obtained  a  verdict  in  its 
favor  and  judgment  was  entered  in  the  sum  of  ^,517.06. 

The  defendant  is  a  steamship  company  organized  under  the  laws  of 
the  state  of  Maine  and  it  owns  vessels  plying  between  the  United 
States  and  Porto  Rico.  Its  steamship.  Pathfinder,  sailed  from  New 
Orleans  for  Porto  Rico  on  June  18,  1912.  It  carried  a  cargo  of  2,378 
tons,  of  which  543  tons  consisted  of  bags  of  fertilizer.  Its  cargo  was 
destined  for  10  Porto  Rico  ports,  the  first  of  which  named  on  her  cargo 
report  was  San  Juan  and  the  last  of  which  was  Guanica.  San  Juan 
is  on  the  north  side  of  the  island  and  Guanica  is  on  the  south  side,  the 
two  ports  being  about  12  hours'  sail  apart.  The  defendant's  principal 
office  in  the  island  was  maintained  at  San  Juan,  where  its  chief  repre- 
sentative and  superintendent  on  the  island  resided. 

The  bubonic  plague  was  currently  reported  as  existing  at  San  Juan 
on  June  15, 1912,  and  on  June  19th  its  existence  in  the  city  was  officially 
announced.  On  that  day  the  representatives  of  the  steamship  compa- 
nies in  San  Juan  were  called  to  the  quarantine  office  by  the  cWef  quar- 
antine officer  for  Porto  Rico,  who  was  stationed  in  San  Juan,  and  the 
requirements  of  quarantine  were  explained  to  them.  A  representative 
of  the  defendant  was  at  the  meeting.  On  June  23,  1912,  a  quarantine 
was  declared  by  the  Marine  Hospital  Service  of  the  government,  and 
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an  official  circular  was  issued,  which  formally  notified  the  steamship 
companies  that  a  quarantine  was  in  effect.  A  copy  of  this  circular  was 
sent  to  defendant,  who  probably  received  it  on  the  next  day.  The  cir- 
cular read  as  follows : 

*The  following  are  tlie  general  regulations  for  water  traffic  between  San 
Juan  and  other  Porto  Rico  ports: 

"These  regulations  are  Intended  to  be  general  and  the  quarantine  officer 
at  each  port  must  use  his  best  Judgment  in  the  management  of  individual 
cases. 

"The  precautions  wiU  be  directed  entirely  against  the  introduction  of  rats 
from  San  Juan.  Vessels  will  be  fumigated  for  rats  at  San  Juan  when  empty, 
and  loading  will  be  done  by  lighters  or  under  sufficient  precautions  at  wharf. 

•*At  other  ports  discharge  of  freight  may  be  allowed  by  lighters  only,  and 
crews  of  such  vessels  as  have  fumigation  certificates  not  over  two  weeks  old 
may  be  allowed  on  shore  after  passing  inspection.  Passengers  may  go  ashore 
after  passing  inspection  and  ma^  go  aboard  without  inspection.  The  only 
absolute  rule  is  that  no  vessel  in  San  Juan  trade  is  aUowed  at  any  wharf. 

"Tou  wiU  do  everything  possible  to  expedite  business,  remembering  that  re- 
strictions are  against  rats  almost  entirely." 

In  explanation  of  the  circular  it  is  necessary  to  refer  to  the  method 
by  which  bubonic  plague  is  transmitted.  It  appears  that  the  source 
from  which  it  is  transmitted  to  human  beings  is  the  rodent  family;  of 
which  the  commonest  species  is  the  ordinary  rat.  Rats  have  fleas,  and 
when  a  rat  becomes  infected  and  dies  the  fleas  seek  other  means  of  sup- 
port If  an  infected  flea  comes  in  contact  with  a  human  being,  the  dis- 
ease may  be  transmitted.  Inasmuch  as  fleas  do  not  leave  the  rat  until 
the  rat' is  dead,  the  question  of  preventing  the  spread  of  bubonic 
plague  becomes  a  question  of  preventing  the  transfer  of  rats  from  a 
place  where  the  disease  exists  to  a  place  where  it  does  not  exist.  Rats 
are  fond  of  ships,  and  if  an  opportunity  to  board  a  vessel  presents  itself 
they  are  disposed  to  take  advantage  of  it,  and  frequently  do  so.  The 
quarantine  regulations  accordingly  provided  for  the  immediate  quar- 
antine of  any  vessel  which  had  been  alongside  a  dock  in  San  Juan,  even 
though  she  had  not  taken  on  any  cargo  there.  On  the  other  hand,  if 
a  vessel  did  not  come  in  contact  with  the  wharf,  but  remained  more 
than  a  rat- jump  away  from  it,  there  was  no  danger  that  she  would 
carry  infection  to  other  places  and  no  necessity  for  her  being  quar- 
antined. For  these  reasons  vessels  which  had  docked  at  San  Juan 
were  prohibited  from  thereafter  going  alongside  a  dock  at  any  other 
port,  and  vessels  which  had  not  docked  at  San  Juan,  but  had  lightered 
their  cargo,  could  dock  at  other  ports  in  the  island. 

The  steamship  Pathfinder,  with  plaintiflF's  consignment  on  board,  ar- 
rived in  the  harbor  of  San  Juan  on  June  25,  1912,  between  7  and  8 
o'clock  in  the  morning.  The  defendant's  superintendent  was  on  the 
dock  as  the  vessel  came  up  the  harbor,  and  first  saw  her  when  she  was 
coming  inside  the  bay  about  15  minutes  before  she  docked.  He  knew 
she  had  cargo  on  board  for  Guanica,  and  although  he  could  have  sig- 
naled her  to  st(^  before  coming  alongside  the  dock,  he  failed  to  do  so. 
He  testified  that  he  had  received  the  circular;  that  it  was  no  surprise 
to  him ;  that  he  read  it  at  the  time,  but  did  not  notice  the  sentence  in  it 
that  said,  "The  only  absolute  rule  is  that  no  vessel  in  San  Juan  trade 
b  allowed  at  any  wharf ;"  that  he  did  not  notice  that  until  Ae  captain 
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of  the  Pathfinder  told  him  that  he  had  heard  the  Pathfinder  would  not 
be  able  to  discharge  at  Guanica  wharf ;  that  the  movements  of  the  Path- 
finder were  under  his  control,  and  if  he  had  directed  her  to  stay  out 
in  the  bay,  instead  of  docking,  she  would  have  done  so. 

On  June  24th,  the  day  before  the  ship's  arrival,  one  of  the  plaintiff's 
lawyers  had  consuhed  the  surgeon  in  command  of  the  public  health 
department  in  Porto  Rico,  and  found  that  no  vessel  that  docked  at  San 
Juan  could  thereafter  dock  at  any  other  port  in  the  island,  but  would 
be  obliged  to  discharge  cargo  elsewhere  around  the  island  by  lighters, 
unless  she  discharged  her  cargo  at  San  Juan  by  lighters  without  dock- 
ing there.  He  thereupon  on  the  same  day  conferred  with  defendant's 
superintendent  for  Porto  Rico  and  discussed  the  situation  with  him, 
explaining  to  him  that  it  would  be  practically  impossible  to  discharge 
cargo  at  Guanica  by  lighters,  inasmuch  as  tiiere  were  no  lighters  at 
that  port,  and  that  it  would  be  a  matter  of  considerable  expense  as  well 
as  difficulty  to  procure  lighters  from  either  Ponce  or  Mayagnez,  the 
nearest  ports  where  lighters  were  used.  Ponce  is  about  30  miles,  and 
Mayagnez  from  45  to  55  miles,  from  Guanica.  There  is  a  deep-water 
dock  at  Guanica,  and  the  port  on  that  account  supported  no  lighters. 
The  defendant's  representative  was  therefore  asked  to  arrange  to  have 
the  Pathfinder  dock  at  Guanica  before  docking  at  San  Juan.  But  he 
refused  his  assent.  The  testimony  showed  that  there  were  a  number 
of  lighters  at  San  Juan. 

The  Pathfinder  docked  at  San  Juan.  This  made  it  necessary  to  dis- 
continue the  voyage  to  Guanica,  and  the  whole  cargo  of  fertilizer  was 
put  ashore  at  San  Juan  and  stored  for  the  account  and  risk  of  the 
plaintiff. 

1.  The  defendant's  superintendent  might  have  stopped  the  Path- 
finder far  enough  from  the  dock  to  have  made  it  impossible  for  a  rat 
to  jump  aboard,  and  then  lightered  the  San  Juan  cargo,  and  the  vessel 
could  then  have  continued  on  her  voyage. 

2.  Or  he  might  have  stopped  the  vessel  before  she  docked,  and  sent 
heir  to  Guanica  and  other  island  ports  first,  and  then  returned  to  San 
Juan  and  docked. 

3.  Or  he  might  have  done  what  he  did  do,  dock  the  vessel,  and 
thereby  make  it  impossible  for  her  to  proceed  farther  on  her  voyage. 

He  chose  to  adopt  the  last  course.  This  enabled  him  to  deliver  the 
San  Juan  cargo,  amounting,  as  has  been  stated,  to  843  tons  out  of  a 
total  of  2,378  tons  she  had  on  board  and  was  to  have  delivered  at  other 
Porto  Rico  ports. 

There  is  no  question  but  that  it  is  a  carrier's  duty  and  obligation  to 
make  delivery,  in  accordance  with  its  contracts,  of  goods  which  have 
been  delivered  for  shipment  and  accepted,  unless  delivery  is  prevented 
by  an  act  of  God,  or  of  the  public  enemy,  or  by  some  cause  against 
which  it  has  protected  itself  by  stipulation  in  the  bill  of  lading.  In 
the  case  at  bar  the  contract  was  not  performed,  and  the  defense  inter- 
posed is  that  stipulated  for  in  the  bill  of  lading,  the  quarantine  regula- 
tion which  prevented  the  ship  from  leaving  San  Juan. 

The  District  Judge  in  his  charge  called  the  attention  of  the  jury  to 
the  provision  in  the  bill  of  lading,  "That  if  the  ship  is  prevented  by 
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quarantine  from  reaching  her  destination  or  making  due  delivery  of 
l5ie  goods,  or  is  detained  at  quarantine,"  the  goods  could  be  discharged, 
etc.,  and  pointed  out  that  that  was  the  defense  upon  which  the  defend- 
ant rested.  He  then  instructed  the  jury  that  if  the  steamship  company, 
by  its  master  or  its  agent,  negligently  allowed  the  ship  to  run  into 
quarantine,  the  defendant  could  not  avail  himself  of  that  defense,  and 
said: 

"The  plaintiff  had  a  right  to  have  the  steamship  company  deliver  its  goods 
at  the  point  of  destination,  but  that  if  the  steamer  ran  into  quarantine  the 
law  imposed  upon  the  master  or  its  agent  or  th^  agent  of  the  company  at  San 
Juan,  the  duty  of  exercising  ordinary  care,  that  is,  that  care  wliich  an  ordi- 
narily prudent  person  would  exercise  under  all  the  conditions  as  they  then 
and  there  existed  at  the  time.  And  if  you  find — ^this  is  your  only  question — 
that  the  steamship  company  did  what  the  ordinarily  prudent  man  would  do, 
considering  all  of  the  facts  as  they  were  then  presented  to  the  captain  and 
to  the  agent  of  the  steamship  company,  if  they  then  exercised  the  ordinary 
care  of  an  ordinarily  prudent  person,  then  of  course  the  plaintiff  could  not 
recover.  But  if  on  the  other  hand  you  should' find  from  all  of  this  evidence, 
analyzing  it,  considering  the  motives  and  drawing  fair  conclusions  from  it, 
that  the  agent  at  Porto  Rico  did  not  exercise  ordinary  care,  that  is,  that  care 
which  an  ordinarily  prudent  person  would  exercise,  in  the  day  and  time  of 
it,  cognizant  of  all  the  conditions — ^that  if  he  did  not  exercise  that  ordinary 
care  then  the  defendant  is  liable." 

He  charged : 

"It  is  in  evidence  as  to  the  question  of  which  cargo  was  entitled  to  greater 
consideration.  If  there  was  a  part  of  that  cargo  entitled  to  greater  consid- 
eration than  any  other  part,  that  is  a  fact  or  circumstance  to  be  taken  into 
consideration.  The  question  of  being  able  to  lighter  it  at  Ponce  has  been 
raised;  you  will  take  that  Into  consideration.  The  general  character  of  the 
cargo  destined  for  all  the  ports  should  be  taken  into  consideration.  I  make 
this  point  as  impressive  as  I  cao  to  you,  that  it  is  not  proper  for  you  to  de- 
termine, gentlemen,  in  the  light  of  past  events,  as  to  what  a  person  should 
have  done  then  and  there,  but  you  are  to  decide  what  they  should  have  done 
as  the  conditions  then  and  there  presented  themselves  to  this  defendant,  and 
of  course  acting  by  its  agents." 

He  charged : 

"If  you  find  that  the  defendant's  representative  at  San  Juan  could,  by  the 
exercise  of  reasonable  diligence  or  care,  have  prevented  the  steamship  Path- 
finder from  docking  at  San  Juan  and  could  have  directed  the  master  to  pro- 
ceed to  other  ports  on  the  island,  Including  Guanica,  and  discharge  at  docks 
there,  before  docking  at  San  Juan,  and  that  this  was  reasonable  under  all  the 
conditions  and  circumstances  as  they  th^i  presented  themselves  to  the  de- 
fendant's agent,  this  would  be  a  fact  or  circumstance  for  you  to  take  into  con- 
sideration in  determining  the  question  as  to  whether  they  then  and  there 
acted  negligently." 

He  charged : 

"The  defendant  must  act  with  reasonable  prudence  for  the  interest  of  all 
concerned.  It  must  endeavor  to  hold  the  balance  between  ship  and  cargo  and 
between  the  cargo  owners  at  different  ports  when  their  interests  conflict  Tlie 
existence  of  the  quarantine  in  Porto  Rico  constitutes  a  complete  defense  to 
any  claim  by  reason  of  nondelivery  at  Guanica,  unless  the  defendant  failed  to 
exercise  reasonable  prudence  for  the  Interests  of  all  concerned  in  docking  the 
Pathfinder  at  San  Juan." 

He  charged : 

"Unless  you  find  that  the  situation  as  it  then  appeared  when  the  Pathfinder 
arrived  at  San  Juan  was  such  as  not  to  warrant  the  defendant  in  concluding 
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reasonably  that  it  was  for  the  interest  of  all  concerned  under  the  conditions 
then  and  there  presented,  that  the  San  Jnan  cargo  be  discharged  at  the  San 
Joan  dock,  you  must  find  for  the  defendant *• 

He  charged : 

'*In  considering  whether  the  defendant  acted  with  reasonable  prudence  for 
the  interest  of  all  concerned,  you  are  to  consider  the  situation  then  existing 
as  to  lighterage  at  Pcmce,  the  cost  of  lightering  at  San  Juan  and  the  added 
risks  therefrom,  the  character  of  the  cargoes,  the  added  cost  and  delay  that 
would  have  resulted  if  the  Pathfinder  had  proceeded  to  Quanica  first,  the 
quantity  and  character  of  the  freight  consigned  to  the  two  places,  and  all 
the  facts  which  would  affect  it,  and  consider  these  in  determining  that  same 
question  of  whether  the  defendant  acted  then  and  there  as  an  ordinarily  pru- 
dent man  would  have  done  under  the  condition&" 

[1]  The  following  request  to  charge  was  refused: 

**The  consignees  at  San  Juan  were  entitled  to  demand  immediate  d^very  at 
the  dock  of  their  goods,  and  unless  upon  the  Pathfinder's  arrival  at  San  Juan 
it  was  reasonably  apparent  that  reasonable  prudence  for  the  interests  of  all 
concerned  required  such  a  course  the  defendant  would  have  had  no  right  to 
proceed  first  to  Guanica  and  there  discharge  the  fertilizer,  nor  to  discharge  the 
San  Juan  cargo  by  lighters." 

The  refusal  of  this  request  w^s  justified.  The  court  had  fully  and 
fairly  presented  the  case  to  the  jury,  and  the  refusal  to  give  this  partic- 
ular request  would  not  justify  this  court  in  sending  the  case  back  for 
a  new  trial. 

J  2-4]  Negligence  is  a  question  of  law  and  fact.  It  arises  from  a 
ure  to  perform  a  legal  duty,  and  it  includes  two  questions :  First, 
whether  a  particular  act  has  been  performed  or  omitted.  Second, 
whether  the  performance  or  omission  of  this  act  was  a  breach  of  a  le- 
gal duty.  The  first  question  is  one  of  fact.  The  second  is  one  of  law. 
"The  law  determines  the  duty;  the  evidence  shows  whether  the  duty 
was  performed."  Nolan  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  53  Conn. 
461,  471,  4  Atl.  106  (1885).  So  that  negligence  is  the  failure  to  per- 
form some  act  required  by  law.  The  duty  in  this  case  was  to  make 
delivery  of  the  cargo  to  this  plaintiff  at  Guanica.  A  similar  obligation, 
however,  rested  on  defendant  to  deliver  a  portion  of  the  cargo  to  con- 
signees at  San  Juan  and  portions  to  consignees  at  other  ports.  The 
consignees  at  San  Juan  were  as  much  entitled  to  receive  their  cargo 
at  San  Juan  as  plaintiff  was  to  receive  its  at  Guanica.  The  duty  rest- 
ing on  tiie  carrier  was  a  duty  to  all  the  shippers  and  the  case  cannot  be 
disposed  of  as  though  the  plaintiff's  goods  were  the  only  goods  on 
board.  As  said  by  Judge  Addison  Brown  in  The  Bohemia  (D.  C.) 
38  Fed.  756  (1889),  "The  rights  of  each  and  all  must  be  considered." 
The  extent  of  defendant's  duty  must  be  determined  by  a  consideration 
of  all  the  surrounding  circumstances,  and  the  court  so  charged. 

[5]  The  rule  on  the  subject  of  negligence  is  stated  in  SheamiSil  & 
Redfield  on  Negligence,  §  54,  as  follows : 

'The  question  of  negligence  must  be  submitted  to  the  Jury  as  one  of  ftict, 
not  only  where  there  is  room  for  difference  of  opinion  between  reasonable  mea 
as  to  the  existence  of  the  facts  from  which  it  is  proposed  to  infer  negligence^ 
but  also  where  there  is  room  for  such  a  difference  as  to  the  inferences  whidi 
might  fairly  be  drawn  from  conceded  facts.  Where  this  is  the  case  the  is- 
sue must  go  to  the  Jury,  no  matter  what  may  be  the  (pinion  of  the  ccfort  as 
to  the  value  of  the  evidence,  or  the  credibility  of  the  witnesses." 
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[I]  We  think  that  this  is  a  correct  statement  of  the  rule,  and  that 
in  accordance  therewith  the  District  Judge  left  it  properly  to  the  jury 
to  determine  whether  the  defendant  was  or  was  not  negligent  in  the 
course  it  pursued. 

[7]  The  jury  by  its  verdict  has  found  that  the  defendant  was  negli- 
gent in  the  course  it  adopted,  and  as  the  question  of  defendant's  negli- 
gence was  one  which  could  properly  be  submitted  to  the  jury,  we  can- 
not review  the  conclusion  which  the  jury  reached. 

[B,  9]  The  defendant  had  agreed  to  deliver  plaintiffs  cargo  at  Guan- 
ica.  It  did  not  do  so,  and  the  burden  of  justifying  its  failure  to  per- 
form the  contract  rested  upon  it.  The  fact  of  quarantine  did  not  ex- 
cuse the  failure  to  perform,  if  in  the  exercise  of  ordinary  prudence 
quarantine  could  have  been  avoided.  The  defendant's  agent  could 
have  stopped  the  ship  before  she  docked,  and  the  San  Juan  cargo 
might  have  been  lightered  and  at  comparatively  small  expense,  which 
might  well  have  been  assumed  under  the  circumstances.  Or  the  vessel 
might  have  proceeded  directly  to  Guanica,  a  few  hours  distant,  un- 
loaded the  cargo  for  that  port,  and  then  returned  with  the  remaining 
cargo  to  Porto  Rico.  When  defendant,  with  full  knowledge,  through 
its  agent,  of  the  circumstances,  permitted  the  vessel  to  dock,  knowing 
that  the  moment  she  did  so  she  would  be  quarantined,  it  assumed  the 
risk  of  the  damages  which  would  result  if  a  jury  should  find  that  its 
conduct  was  negligent. 

Judgment  affirmed. 


(231  Fed.  827) 

DANIEL  v.  ELECTRIC  HOSE  &  RUBBER  CO.* 

(Clrcait  Court  of  Appeals,  Third  Circuit    January  27,  1916.    On  Petition  for 

Reargument,  April  14,  1916.) 

No.  2053. 

Tsade-Mabks  and  Tbade-Naiobs  ^=»11 — Fobm  of  Abticle — ^Effect  of  Ex- 
pired Patent. 

Where  a  corrugated  rubber  hose  as  a  new  article  of  manufacture  was 
patented  In  1872,  and  it  was  shown  that  the  corrugations  were  useful  and 
functional,  on  the  expiration  of  the  patent  the  right  to  make  such  hose 
became  common  to  all,  and  no  one  manufacturer,  by  making  hose  with 
corrugations  for  any  length  of  time,  could  convert  the  article  Itself  into 
a  trade-mark,  and  thereby  acquire  the  exclusive  right  to  make  it  in  per- 
petuity. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  15;  Dec  Dig.  0=»11.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;    J.  Whitaker  Thompson,  Judge. 

Suit  in  equity  by  the  Electric  Hose  &  Rubber  Company  against 
Charles  A.  Daniel,  individually  and  trading  as  the  Quaker  City  Rub- 
ber Company.  Decree  for  complainant,  and  defendant  appeals.  Re- 
versed. 

The  following  is  the  opinion  of  Thompson,  District  Judge,  on  final 
hearing: 

^s^For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 

*  Rehearing  denied. 
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The  plaintiff,  Electric  Hose  &  Rubber  Company,  Is  engaged  in  the  business 
of  the  manufacture  and  sale  of  rubber  hose  as  the  successor  of  the  Chicago 
Electric  Wire  Company,  to  which  on  August  3,  1897,  letters  patent  No. 
587,545  were  issued  as  assignee  of  Henry  B.  Cobb,  inventor  of  a  method  of 
manufacturing  rubber  hose  in  long  lengths,  consisting  in  forming,  about  a 
tube  of  alternate  layers  of  rubber  and  fabric,  an  inelastic  mold  within  whidi 
the  product  was  vulcanized  and  the  mold  then  removed.  The  Chicago  Electric 
Wire  Company  assigned  all  its  right  to  the  manufacture  and  sale  of  hose  to 
the  Chicago  Electric  Hose  Company,  which  is  the  plaintiff  herein,  its  name 
having  been  changed,  by  amendment  to  its  charter,  to  Electric  Hose  &  Rubber 
Coippany.  To  distinguish  the  hose  invented  by  Cobb,  the  Chicago  Electric 
Wire  Company  adopted  a  device  consisting  of  external  longitudinal  corruga- 
tions, and  that  device,  as  a  distinguishing  mark  of  hose  made  under  the  Cobb 
invention,  was  continued  down  to  the  filing  of  the  bill  on  December  2,  1913. 
The  hose  so  marked  by  corrugations  was  known  to  the  trade  as  **Electric'* 
hose,  and  from  1897  until  some  time  in  1907  was  exclusively  made  and  sold  by 
the  plaintiff  and  its  predecessors.  The  defendant  up  to  1912  was  a  customer 
of  the  plaintiff,  and  purchased  for  his  trade  the  plaintiff's  "Electric"  hose 
having  the  external  longitudinal  corrugations ;  also  hose  manufactured  by  the 
plaintiff  with  a  smooth  exterior  surface.  The  plaintiff  manufactured  and  sold 
its  corrugated  hose  exclusively  under  its  own  name,  but  manufactured  the 
smooth  hose  for  the  defendant  and  others  and  sold  it  to  them  with  their  re- 
spective names  impressed  upon  it. 

Marking  the  hose  by  longitudinal  corrugations  was  not  an  element  of  the 
Cobb  patent  It  was  recognized  generally  by  the  trade  and  public  as  an  at- 
tractive feature  In  the  appearance  of  the  hose  and  as  a  distinguishing  mark 
of  the  so-called  "Electric**  hose.  The  corrugated  hose  had  obtained  a  wide 
popularity  and  was  successfully  sold  to  the  trade  and  to  the  public.  During 
the  period  from  1907  down  to  the  filing  of  the  bill,  several  competitors  of  the 
plaintiff  produced  hose  with  corrugated  marking,  but,  upon  demand  by  the 
plaintiff,  adopted  spiral  or  longitudinal  bands  or  other  distinguishing  features 
with  the  manufacturer's  name  at  close  Intervals,  in  order  that  the  hose  might 
not  be  mistaken  for  that  of  the  plaintiff. 

The  defendant  had  unsuccessfully  endeavored  for  a  number  of  years  to  ob- 
tain from  the  plaintiff  corrugated  hose  with  the  defendant*s  trade-name  upon 
it.  Thereupon  the  defendant,  finding  that  there  was  a  large  demand  for  the 
corrugated  hose,  obtained  through  his  employ^,  Frank  R.  Neff,  a  patent,  as 
assignee  of  Neff,  having  the  following  claim:  "A  hose  comprising  an  outer  cov- 
ering of  rubber  having  longitudinally  extending  closely  spaced  ribs  forming 
corrugations  extending  longitudinally  of  the  hose,  said  ribs  terminating  in 
solid  annular  sections,  equally  spaced  along  said  hose,  the  outer  faces  of  said 
ribs  and  the  outer  faces  of  said  annular  sections  being  substantially  in  aUne- 
ment"  In  the  specification  of  the  Neff  patent,  it  was  set  out:  "By  the  above 
construction,  it  will  be  therefore  noted  that  a  hose  is  formed  wherein  the 
rubber  outer  surface  is  so  shaped  as  to  greatly  strengthen  the  hose  against 
lateral  strains  and  to  Increase  the  life  of  the  hose  as  to  surface  wear,  and 
furthermore  a  visible  Indication  is  provided  whereby  definite  lengths  of  hose 
may  be  quickly  determined.** 

After  the  Neff  patent,  No.  1,026,598,  was  issued  May  14,  1912,  the  defend- 
ant began  to  manufacture  a  long-length  hose  by  another  method  than  that 
covered  by  the  Cobb  patent.  This  hose  contained  longitudinal  corrugations 
and  was  made  In  close  imitation  of  that  sold  by  the  plaintiff.  At  spaces  of  one 
foot,  however,  the  longitudinal  ribs,  In  accordance  with  the  claim  of  the  Neff 
patent,  terminated  in  an  uncorrugated  annular  section  about  one-eighth  of  an 
inch  in  width.  While  the  specification  of  the  patent  claims  that  the  annular 
sections  strengthen  the  hose  against  lateral  strains,  increase  its  life  as  to  sur- 
face wear,  and  provide  a  visible  indication  for  quickly  determining  definite 
lengths  of  the  hose,  the  purpose  of  the  defendant  in  causing  the  patent  to  be 
obtained  by  Neff  was  to  produce  a  hose  which  he  could  manufacture  and  sell 
so  closely  Imitating  that  of  the  plaintiff  as  to  derive  from  its  production  the 
advantage  of  the  demand  in  the  market  for  the  plaintiff's  corrugated  hose. 
The  defendant  has  accordingly  placed  upon  the  market  and  sold  a  hose  made 
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under  the  Neff  patent  with  his  trade-name,  "Quaker  City  Rubber  Co./'  and  the 
words,  "Ringmeter  Reg.  U.  S.  Pat.  Off.  Philadelphia,  Pa.  U.  S.  A.,"  placed  upon 
It  at  Irregular  Intervals. 

The  defendant  has  set  up  as  a  defense  the  Mayall  patent  No.  125,596,  Is- 
sued April  9,  1872,  for  improvement  In  vulcanized  India  rubber  hose  or  tub- 
ing. As  described  in  the  specification,  this  Invention  Is  directed  to  the  pro- 
duction of  vulcanized  India  rubber  hose  or  tubing  formed  with  an  ornamental 
pattern  or  configuration  In  relief  upon  its  exterior.  The  method  consists  of 
forming  an  ornamental  pattern  or  configuration  in  relief  on  the  rubber  while 
it  is  passing  in  sheet  form  from  the  calender  rolls,  using  for  this  purpose  a 
pattern  roll  pressing  up  against  one  of  the  calenders,  so  that  the  rubber  sheet 
passes  between  the  pattern  roll  and  the  calender,  and  is  consequently  impress- 
ed with  the  configuration  or  ornamental  design  formed  In  Intaglio,  or  en- 
graved In  the  pattern  roll.  The  claim  Is  as  follows:  **As  a  new  manufacture, 
vulcanized  India  rubber  hose  or  tubing,  made  with  fluting  or  other  ornamental 
configuration  in  relief  upon  its  exterior,  substantially  in  the  manner  herein 
described." 

The  Mayall  patent  is  clearly  for  a  method  of  manufacturing  hose  or  tubing 
with  any  sort  of  fluting  or  ornamental  configuration  upon  it,  and  is  not  con- 
fined to  the  fiuting  which  appears  in  the  drawings  and  is  mentioned  in  the 
claim  and  in  the  specification.  There  is  no  evidence  that  Mayall,  or  any  one 
deriving  rights  under  him  as  licensee  or  assignee,  used  the  process  described 
in  his  Invention,  nor  is  there  any  evidence  that  any  one  put  into  use  the  ex- 
ternal longitudinal  corrugations  upon  hose  prior  to  their  adoption  by  the 
plaintiff  In  1S97.  Mayall  does  not  claim  any  structural  value  In  the  fiuting. 
While  the  evidence  of  structural  value  In  the  device  Is  somewhat  conflicting, 
it  is  found  as  a  fact,  from  the  weight  of  the  evidence  upon  the  record  here 
presented,  that  the  corrugations  add  no  structural  value  to  the  product,  and 
that  their  use  is  merely  for  ornamentation.  The  evidence  intended  to  show 
structural  advantage  from  the  corrugations,  resulting  In  what  was  termed  at 
the  hearing  **non-klnkablllty,"  and  the  quality  of  preventing  abrasion  by  fric- 
tion. Is  not  convincing.  The  opinions  of  witnesses  that  the  corrugations  were 
useful  in  preventing  kinking  and  abrasion  were  not  based  upon  actual  tests 
made  in  comparison  with  smooth-surfaced  hose,  except  in  the  case  of  the  de- 
fendant's witness  called  as  an  expert  Tests  made  by  him  were  upon  sections 
of  hose  produced  by  the  defendant  for  the  purpose.  Tests  of  such  Isolated 
specimens  cannot  fairly  represent  results  upon  which  opinions  of  value  can  be 
based. 

The  corrugations  having  no  structural  value,  and  there  being  no  evidence  of 
the  use  of  the  corrugations  under  the  Mayall  patent,  or  of  their  appropriation 
and  user  as  a  trade-mark  for  rubber  hose  of  others,  prior  to  the  appropriation 
and  user  by  the  plaintiff,  the  Invention  of  Mayall  In  1872  of  a  method  by  which 
hose  may  be  fluted  Is  not  material  as  affecting  the  plaintiff's  right  to  its  use 
as  an  indicium  of  its  product. 

The  validity  of  a  trade-mark  does  not  depend  upon  either  novelty,  invention, 
or  discovery,  but  is  founded  upon  mere  priority  of  appropriation  and  user 
as  a  trade-mark  for  a  particular  class  of  goods.  Lawrence  Mfg.  Co.  v.  Ten- 
nessee Mfg.  Co.,  138  U.  S.  537,  11  Sup.  Ct.  396,  34  L.  Ed.  997.  Abandoned 
trade-marks  may  be  appropriated  by  others  and  become  their  exclusive  prop- 
erty, even  as  against  the  original  user.  Menendez  v.  Holt,  128  U.  S.  514,  9 
Sup.  Ct.  143,  32  L.  Ed.  526. 

The  adoption  of  the  corrugations  by  the  plaintiff's  predecessor  occurred  in 
1897,  years  subsequent  to  the  expiration  of  the  Mayall  patent  in  1889.  Upon 
its  expiration,  the  method  and  whatever  incidents  appertained  thereto  became 
open  to  the  public,  subject  to  appropriation  and  user  by  any  one.  Unless  the 
plaintiff'}?  predecessor  adopted  It  to  confuse  its  product  with  that  of  others, 
it  was  entitled,  even  though  Mayall  had  conceived  fluting  upon  hose  in  1872, 
to  adopt  longitudinal  corrugation  as  Indicating  the  origin  of  Its  hose. 

The  defendant  has  shown  that,  prior  to  the  adoption  of  corrugation  by  the 
plaintiff,  corrugated  tubing  was  manufactured  and  sold  by  other  rubber 
manufacturers.  The  evidence  shows,  however,  that  rubber  hose  and  rubber 
tubing  are  entirely  separate  and  distinct  articles  in  commerce  and  in  domestic 
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ase,  and  are  00  recognized  generally  by  the  trade  and  the  public  They  are 
used  for  entirely  separate  and  distinct  purposes,  and  there  is  no  confusion 
or  possibility  of  mistaking  the  one  for  the  other.  When  the  plaintiff  adopted 
its  device  therefor,  it  was  unused  by  the  trade  in  the  manufacture  or  maricet- 
ing  of  rubber  hose. 

The  defendant  contends,  however,  that  the  Cobb  patent  having  expired  in 
August,  1914,  and  the  patented  hose  having  been  known  to  the  trade  and  the 
public  by  the  longitudinal  corrugations  adopted  by  the  plaintiff  as  Indicating 
the  origin  and  manufacture  of  its  hose,  the  monopoly  in  the  corrugated  mark- 
ing of  the  hose  became  public  property  upon  expiration  of  the  patent  and 
passed  to  the  public  along  with  the  patented  method.  The  general  principle  of 
law  underlying  this  contention  is  too  well  settled  to  admit  of  contradiction  or 
discussion,  and  the  question,  therefore,  arises  as  to  whether,  upon  abandon- 
ment to  the  public  Gt  the  plaintiff's  patent,  the  defendant  became  entitled 
under  the  facts  of  this  case  to  the  appropriation  of  the  plaintiff's  device,  which 
had  during  the  life  of  the  patent  indicated  the  origin  of  the  hose  manufactured 
by  the  plaintiff.  With  the  limitation  that  the  defendant  must  not  so  use  the  de- 
vice as  to  deprive  the  plaintiff  of  Its  rights  or  to  deceive  the  public,  the  defend- 
ant»  upon  the  expiration  of  the  patent,  was  at  full  liberty  to  manufacture  under 
the  method  of  the  expired  patent,  and  to  appropriate  any  device  or  form  in 
connection  with  which  the  patented  article  had  been  made  which  was  desig- 
native  in  a  generic  manner  of  the  distinctive  style  of  hose  manufactured  by 
the  plaintiff. 

In  the  present  case  the  defendant  Is  not  manufacturing  its  hose  in  acc(»d- 
ance  with  the  plaintiff's  patent,  but  is  using  another  method,  which  permitted 
it,  prior  to  the  expiration  of  the  patent,  to  manufacture  hose  in  long  lengths. 
Its  purpose  in  adding  the  corrugations  was  to  closely  imitate  the  plaintilTs 
patented  hose  under  the  guise  of  the  Neff  patent  The  hose  produced  by  thp 
defendant  is  calculated  to  deceive  the  public  as  to  the  identity  of  the  artide 
produced  by  him,  and,  although  the  plaintiff's  patent  has  expired,  it  is  en- 
titled to  be  protected  from  any  injury  arising  from  such  imitation  produced 
with  the  deliberate  intent  of  deceiving  the  public  by  passing  off  the  defend- 
ant's hose  for  that  manufactured  by  the  plaintiff.  While  the  defendant  is  not 
to  be  prevaited  from  constructing  long-length  hose  with  corrugations,  still  he 
cannot  be  permitted  to  do  any  act  the  necessary  effect  of  which  would  be  to 
imitate  or  to  make  any  one  believe  that  the  hose  which  he  manufactures  and 
sells  is  manufactured  by  the  plaintiff;  neither  has  he  the  right  to  use  any 
device  which  may  be  properly  considered  a  trade-mark,  so  as  to  induce  the 
public  to  believe  that  the  hose  has  been  manufactured  by  the  plaintiff.  Singer 
Manufacturing  Co.  v.  June  Manufacturing  Co.,  163  U.  S.  169,  16  Sup.  Ct 
1002,  41  L.  Ed.  118. 

The  defendant's  contention,  however,  is  that  it  is  protected  by  the  Neff 
patent  A  reading  of  the  entire  testimony  of  the  defendant  leads  to  the 
conclusion  that  this  patent  was  frivolously  obtained  by  him  as  a  makeshift 
for  the  purpose  of  putting  upon  the  market  an  imitation  of  the  hose  made 
and  sold  by  the  plaintiff  under  cover  of  the  structural  utility  asserted  in  the 
Neff  specification  and  claim  by  reason  of  the  addition  to  the  plaintiff's  corru- 
gations of  the  annular  band.  While  the  record  in  the  case  establishes  the  fact 
that  longitudinal  corrugations  add  no  structural  value  or  utility  to  the  hose, 
the  presumption  arising  from  the  grant  of  the  patent  that  corrugated  hose 
with  the  annular  band  has  the  advantage  over  corrugated  hose  without  sudi 
band  disclosed  by  the  specification  is  unrebutted,  and  the  defendant  is  entitled, 
until  the  validity  of  his  patent  is  made  the  subject  of  successful  direct  attadc, 
to  manufacture  hose  under  the  method  disclosed  in  accordance  with  his  patent 
It  is  entirely  possible,  however,  for  him  to  manufacture  hose  with  such  dis- 
tinctive markings  as  will  preclude  the  probability  of  his  hose  being  passed  off 
as  that  of  the  plaintiff.  To  that  extent  the  plaintiff  should  be  protected  in 
equity. 

A  decree  will  be  entered  in  favor  of  the  plaintiff  and  against  the  defendant 
for  an  injunction  in  accordance  with  this  opinion  and  for  an  acoounting  for 
profits  and  damages. 
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Joseph  C.  Fraley  and  Henry  N.  Paul,  Jr.,  both  of  Philadelphia,  Pa., 
for  appellant. 

William  W.  Porter  and  Porter,  Foulkrod  &  McCuUagh,  all  of  Phila- 
delphia, Pa.,  for  appellee. 

Before  BUFFINGTON  and  McPHERSON,  Circuit  Judges,  and 
BRADFORD,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Electric 
Hose  &  Rubber  Company,  a  corporation  and  citizen  of  Delaware,  filed 
this  bill  against  Charles  A.  Daniel,  who  was  trading  as  the  Quaker  City 
Rubber  Company,  a  citizen  of  Pennsylvania,  charging  him  with  unfair 
ccMnpetition  and  violating  its  trade-mark.  The  court,  in  its  opinion 
as  set  forth  above,  sustained  complainant's  contention  and  entered  a 
decree : 

"That  the  use  of  external  longitudinal  cormgatioDS  in  the  sale  of  rubber 
hose  *  *  *  is  a  good  and  yaUd  trade-mark  to  the  plaintiff,  and  is  the  sole 
and  exclusive  property  of  the  plaintiff/'  and  ''that  the  defendant  has  occa- 
sioned unfair  trade  competition  by  manufacturing  and  selling  rubber  hose  cor- 
rugated longitudinally." 

From  such  decree  defendant  took  this  appeal. 

Stripped  of  incidental  matters,  the  underlying  questicm  in  this  case 
is  whether  the  longitudinal  corrugations  on  rubber  hose  can  be  made 
a  trade-mark  monopoly.  The  proofs  show  that  on  April  9,  1872,  pat- 
ent No.  125,596  was  granted  to  Thomas  J.  Mayall  for  an  improvement 
in  vulcanized  rubber  tubings.    In  his  specification  Mayall  stated  that : 

"Tubing  of  this  kind  has  never,  so  far  as  my  knowledge  extends,  been 
hitherto  made,  owing,  undoubtedly,  to  the  difficulty,  or  rather  impossibility,  of 
preserving  the  external  pattern  or  ornamental  configuration  during  the  several 
processes  at  present  employed  in  order  to  vulcanize  and  finish  hose  or  tubing." 

He  disclosed  a  method  of  making  such  hose  or  tubing,  and  a  claim 
was  allowed  him,  as  follows : 

"As  a  new  manufacture,  vulcanized  India  rubber  hose  or  tubing,  made  with 
fiuting  or  other  ornamental  configuration  in  relief  upon  its  exterior,  substan- 
tially in  the  manner  herein  described." 

Accompanying  his  specification,  his  corrugated  hose  was  shown  by 
the  accompanying  drawing: 


It  goes  without  saying  that  at  the  expiration  of  Mayall's  patent,  in 
1889,  the  public  acquired  the  right  to  make  such  fluted  hose.  The  de- 
fendant has  availed  himself  of  that  right,  and  has  embodied  Mayall 
ribs  or  longitudinal  corrugations  in  hose  he  makes  under  patent  No. 
1,026,598,  granted  to  NeflE  on  May  14,  1912.  The  single  claim  of  that 
patent  is : 

''A  hose  comprising  an  outer  covering  of  rubber  having  longitudinally  ex- 
tending closely  spaced  ribs  forming  corrugations  extending  longitudinally  of 
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the  hose,  said  ribs  terminating  in  solid  annular  sections,  equaUj  spaced  along 
said  hose,  the  outer  faces  of  said  ribs  and  the  outer  faces  of  said  annular  sec- 
tions being  substantially  in  alinement" 

The  hose  of  NefFs  patent  has,  it  will  be  observed,  the  longitudinal 
fluting  of  Mayall,  and  in  addition  certain  spaced  annular  rings  at 
cross-angles  thereto.  Its  contour  is  shown  in  the  accompanying  illus- 
trations taken  from  Neflf's  patent: 

jP:iiI:T. 


JPUO:. 


JPWCfi. 


d 


Under  these  facts,  the  burden  is  on  the  plaintiff  to  show  by  what 
means  the  defendant  or  any  other  hose  manufacturer  is  to  be  deprived 
of  the  right  to  make  corrugated  hose,  which  right  accrued  to  the  public 
when  Mayall's  patent  expired.  The  pertinent  facts  on  whidi  the 
plaintiff  bases  its  alleged  right  we  extract  from  the  opinion  of  the 
court  below,  as  follows : 

•"The  plaintiff,  Electric  Hose  &  Rubber  Company,  is  engaged  in  the  busi- 
ness of  the  manufacture  and  sale  of  rubber  hose  as  the  successor  of  the  Chi- 
cago Electric  Wire  Company,  to  which  on  August  3,  1897,  letters  patent  No. 
687,545  were  issued  as  assignee  of  Henry  B.  Cobb,  inventor  of  a  method  of 
manufacturing  rubber  hose  in  long  lengths,  consisting  in  forming,  about  a 
tube  of  alternate  layers  of  rubber  and  fabric,  an  inelastic  mold  within  which 
the  product  was  vulcanized  and  the  mold  then  removed.  The  Chicago  Elec- 
tric Wire  Company  assigned  all  its  right  to  the  manufacture  and  sale  of  hose 
to  the  Chicago  Electric  Hose  Company,  which  is  the  plaintiff  herein,  its  name 
having  been  changed,  by  amendment  to  its  charter,  to  Electric  Hose  &  Rubber 
Company.  To  distinguish  the  hose  invented  by  Cobb,  the  Chicago  Electric 
Wire  Company  adopted  a  device  consisting  of  external  longitudinal  corruga- 
tions, and  that  device,  as  a  distinguishing  mark  of  hose  made  under  the  Cobb 
Invention,  was  continued  down  to  the  filing  of  the  bill  on  December  2,  1913. 
The  hose  so  marked  by  corrugations  was  known  to  the  trade  as  'Electric'  hose, 
and  from  1897  until  some  time  in  1907  was  exclusively  made  and  sold  by  the 
plaintiff  and  its  predecessors.  ♦  ♦  •  Marking  the  hose  by  longitudinal  cor- 
rugations was  not  an  element  of  the  Cobb  patent  It  was  recognized  generally 
by  the  trade  and  pubUc  as  an  attractive  feature  In  the  appearance  of  the  hose 
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and  as  a  distinguishing  mark  of  the  so-called  'Electric*  hose.  The  corrugated 
hose  had  obtained  a  wide  popularity  and  was  successfully  sold  to  the  trade 
and  to  the  public.  During  the  period  from  1907  down  to  the  filing  of  the  bill, 
several  competitors  of  the  plaintifT  produced  hose  with  corrugated  marking, 
but,  upon  demand  by  the  plaintiff,  adopted  spiral  or  longitudinal  bands  or 
other  distinguishing  features  with  the  manufacturer's  name  at  close  intervals, 
in  order  that  the  hose  might  not  be  mistaken  for  that  of  the  plaintiff. 
♦  ♦  •  After  the  Neff  patent.  No.  1,026,598,  was  issued  May  14,  1912,  the 
defendant  began  to  manufacture  a  long-length  hose  by  another  method  than 
that  covered  by  the  CJobb  patent.  This  hose  contained  longitudinal  corruga- 
tions and  was  made  In  close  Imitation  of  that  sold  by  the  plaintiff.  At  spaces 
of  one  foot^  however,  the  longitudinal  ribs,  in  accordance  with  the  claim  of 
the  Neff  patent,  terminated  in  an  uncor  ruga  ted  annular  section  about  one- 
eighth  of  an  inch  in  width.  While  the  specification  of  the  patent  claims  tliat 
the  annular  sections  strengthen  the  hose  against  lateral  strains,  Increase  Its 
life  as  to  surface  wear,  and  provide  a  visible  Indication  for  quickly  determin- 
ing definite  lengths  of  the  hose,  the  purpose  of  the  defendant  in  causing  the 
patent  to  be  obtained  by  Neff  was  to  produce  a  hose  which  he  could  manu- 
facture and  sell  so  closely  imitating  that  of  the  plaintiff  as  to  derive  from 
its  production  the  advantage  of  the  demand  in  the  market  for  the  plaintiff's 
corrugated  hose.  The  defendant  has  accordingly  placed  upon  the  market  and 
sold  a  hose  made  under  the  Neff  patent  with  his  trade-name,  *Quaker  City 
Rubber  Ck).,*  and  the  words,  'Rlngmeter  Reg.  U.  S.  Pat.  Off.  Philadelphia,  Pa. 
U.  S.  A.,'  placed  upon  It  at  irregular  intervals.  ♦  ♦  ♦  There  Is  no  evi- 
dence that  Mayall,  or  any  one  deriving  rights  under  him  as  licensee  or  as- 
signee, used  the  process  described  in  his  Invention,  nor  Is  there  any  evidence 
that  any  one  put  Into  use  the  external  longitudinal  corrugations  upon  hose 
prior  to  their  adoption  by  the  plaintiff  In  1897.  •  ♦  •  The  adoption  of  the 
corrugations  by  the  plaintiff's  predecessor  occurred  in  1897,  years  subsequent 
to  the  expiration  of  the  Mayall  patent  in  1889.  Upon  its  expiration,  the 
method  and  whatever  incidents  appertained  thereto  became  open  to  the 
public,  subject  to  appropriation  and  user  by  any  one.  Unless  the  plaintiff's 
predecessor  adopted  It  to  confuse  its  product  with  that  of  others,  it  was 
entitled,  even  though  Mayall  had  conceived  fiuting  upon  hose  in  1872,  to  adopt 
longitudinal  corrugation  as  Indicating  the  origin  of  Its  hose." 

The  court  further  found  that  the  corrugations  of  hose  had  no  struc- 
tural value,  and  held  that : 

**There  being  no  evidence  of  the  use  of  corrugations  under  the  Mayall 
patent,  or  of  their  appropriation  and  user  as  a  trade-mark  for  rubber  hose  of 
others,  prior  to  the  appropriation  and  user  by  the  plaintiff,  the  invention  of 
Mayall  in  1872  of  a  method  by  which  hose  may  be  fluted  is  not  material  as 
affecting  the  plaintiffs  right  to  its  use  as  an  indicium  of  its  product" 

In  that  regard  we  are  of  opinion  the  court  erred.  In  the  first  place, 
the  evidence  clearly  shows  the  corrugations  of  the  hose  are  of  struc- 
tural value.  In  that  regard  the  proof  of  several  witnesses  satisfied  us 
that  the  corrugations  enable  the  hose  to  be  better  made,  to  be  made 
stronger,  that  such  hose  lasts  longer  and  minimizes  kinking.  In  the 
next  place,  the  patent  of  Mayall  was  not  for  a  method  of  fluting  a 
hose,  but  it  was  for  the  fluted  hose  or  tubing  as  a  new  article  of  man- 
ufacture; the  method  disclosed  being  only  the  statutory  requirement 
of  illustrating  how  the  new  article  could  be  made.  The  testimony 
being  clear  that  the  longitudinal  corrugations  on  the  tube  are  useful 
and  functional,  the  authorities  (Marvel  v.  Pearl,  133  Fed.  160,  66  C. 
C.  A.  226;  Diamond  Match  Co.  v.  Saginaw  Match  Co.,  142  Fed.  727, 
74  C.  C.  A.  59;  Globe  Co.  v.  Macey,  119  Fed.  996,  56  C.  C.  A.  304) 
are  dear  that  such  useful  features  are  common  property,  may  be  made 
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by  any  manufacturer  of  such  an  article,  and  cannot  be  appropriated 
as  a  trade-mark.  Where  the  article  itself  is  one  which  any  one  of 
common  right  may  make,  no  person  by  making  that  article  for  any 
period  of  time — ^no  matter  for  how  long — can  convert  that  article  it- 
self into  a  trade-mark  and  thereby  acquire  an  exclusive  right  to  make 
it  in  perpetuity.  To  allow  this  would  be  to  destroy  the  17-year  limi- 
tation of  the  patent  system.  The  purpose  of  a  trade-mark  is,  as  its 
name  signifies,  to  provide  a  mark  for  an  article  in  which  one  trades. 
It  is  the  evidence  of  the  article's  genuineness,  but  is  not  the  article 
itself. 

Applying  these  principles  to  the  case  in  hand,  it  is  clear  that  plain- 
tiff could  never  acquire  an  exclusive  right  to  make  longitudinally  cor- 
rugated hose.  That  right  became  a  public  one  on  the  expiration  of 
Mayall's  patent,  open  alike  to  plaintiflF  and  defendant.  The  plaintiff 
exercised  that  right,  called  its  product  electric  hose,  and  has  estab- 
lished a  valuable  trade.  The  defendant  has  also  exercised  its  right 
to  make  longitudinally  corrugated  hose.  These  it  has  marked  with 
its  own  name  and  with  the  word  "Ringmeter"  as  a  registered  trade- 
mark. There  is  no  proof  of  any  confusion  of  goods,  no  proof  that 
defendant  sold  its  hc«e  to  any  one  as  the  plaintiff's  hose,  or  that  any 
one  purchased  it  thinking  he  was  buying  the  plaintiff's  goods.  Indeed, 
in  the  last  analysis  the  whole  case  of  the  plaintiff  rests  on  the  unwar- 
ranted assumption  that,  by  being  for  some  years  the  maker  and  vender 
of  a  patent-expired  article,  it  thereby  could  acquire  and  had  acquired 
an  exclusive  and  perpetual  right  to  make  it.  Were  this  the  law,  it 
would  follow  that  if  Mayall,  after  the  expiration  of  his  patent,  had 
been  the  only  maker  of  his  hose  for  some  years  following,  he  could 
by  his  own  act  turn  his  patent,  which  the  law  limited  to  17  years,  into 
a  perpetual  patent. 

The  decree  below  will  be  reversed,  and  the  record  remanded,  with 
instructions  to  dismiss  the  bill. 

On  Petition  for  Reargument 

PER  CURIAM.  We  have  carefully  considered  the  petition  for  re- 
argument,  but  see  nothing  to  be  gained  by  granting  the  motion.  In 
our  view  there  was  no  proof  of  any  confusion  of  goods,  or  that  any 
purchaser  of  the  plaintiff's  goods  had  been,  or  was  likely  to  be,  led  to 
buy  the  defendant's  under  the  belief  he  was  getting  plaintiff's. 

The  petition  for  reargument  is  therefore  denied. 
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(231  Fed.  784) 

HISTORICAL  PUB.  00.  y.  JONES  BROS.  PUB.  CO. 

JONES  BROS.  PUB.  CO.  y.  HISTORICAL  PUB.  CO. 

Nos.  2071,  2076. 

(Circuit  Ctourt  of  Appeals,  Third  Circuit.    June  23,  1916.) 

APPBAL  AMD  ERBOR  ^S»339(1)— FINAL  DBCBBB— WHAT  CONSTITUTES. 

In  a  suit  to  restrain  the  Infrtngement  of  two  copyrights,  a  decree  dismissing  the 
biU  as  to  one  is  final  as  to  that  portion  of  the  controversy,  though  it  be  interlocutory 
as  to  the  other,  and  therefore  complainant  may  appeal  from  that  portion  of  the  de- 
cree which  is  final  at  any  time  within  six  months,  there  being  no  reason  why  a  decree 
may  not  in  part  be  final  and  in  part  interlocutory. 

[Ed.  Note.— For  other  caws,  see  Api>eal  and  Error,  Cent   Dig.   8  1S88;    Dec.   Dig. 

On  reargument    Rehearing  denied,  and  former  opinion  afllrmed. 
For  former  opinion,  see  231  Fed.  638,  145  C.  a  A.  524. 

PER  CURIAM.  This  motion  for  reargument  raises  one  question  that  may 
need  a  short  explanation.  The  Historical  Publishing  Company's  appeal  was 
taken  within  30  days  from  the  entry  of  the  decree  below,  but  the  Jones  Pub- 
lishing Company  did  not  appeal  until  about  four  months  thereafter.  The 
Historical  Company  now  urges  that  the  plaintifTs  appeal  was  too  late,  and 
asks  us  to  revise  our  own  decree  accordingly.  We  neither  noticed  nor  consid- 
ered the  point  before,  and  hence  the  language  of  Historical  Publishing  Co.  v. 
Jones  Publishing  Co.,  231  Fed.  638,  145  C.  C.  A.  524,  must  be  understood  as 
used  without  reference  to  the  time  when  the  Jones  Company's  appeal  was 
taken.  Undoubtedly  in  that  opinion  we  assumed  the  appeal  to  be  taken  from 
an  interlocutory  decree,  but  in  the  answer  to  the  pending  motion  the  Jones 
Company  contends  that  the  decree  of  the  District  Court  dismissing  the  bill 
as  to  the  School  History  was  final,  and  that  its  appeal  was  in  time  because 
it  was  taken  under  the  act  allowing  six  months  therefor.  We  think  this  posi- 
tion is  correct  (Hill  v.  Railroad,  140  U.  S.  52,  11  Sup.  Ct.  690,  35  L.  Ed.  331 ; 
Scriven  v.  North  [C.  O.  A.  4th]  134  Fed.  366,  67  C.  C.  A.  348),  and  therefore 
hold  that  the  Jones  Company's  appeal,  being  taken  from  a  final  decree  af- 
fecting a  separable  subject  in  controversy,  was  properly  taken  and  should 
not  be  dismissed.  As  the  cases  cited  decide,  there  seems  to  be  no  good  reason 
why  part  of  a  decree  should  not  be  interlocutory,  and  part  be  final,  for  pur- 
poses of  appeal,  and,  as  we  have  already  said  in  Ward  v.  Weber,  230  Fed.  155, 
144  CCA.  440,  relief  by  ln:huictlon  cannot  be  more  effectively  refused 
than  by  dismissing  so  much  of  the  bill  as  asks  for  such  relief.  Nothing  more 
final  on  tliat  subject  can  be  conceived. 

The  Jones  Company  also  asserts  that  the  red  volume — Columbus  and  Colum- 
bia— contains  more  infringing  material  than  is  found  in  part  3;  and  this 
contention  may  be  correct.  We  leave  the  matter  to  be  determined  by  the 
court  below,  with  permission  so  to  mold  its  decree  as  to  cover  whatever  portion 
of  the  red  volume  is  found  to  be  made  up  of  infringing  material. 

In  other  respects  the  motion  for  reargument  does  not  seem  to  need  further 
attention. 

The  motion  is  dismissed. 

^=»For  other  cases  see  same  topic  *  KEY-NUMBER  in  all  Key-Numbered  DigesU  *  Indexes 
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(231  Fed.  1021) 

MARCONI  WIRELESS  TELEGRAPH  CO.  OF  AMERICA  v.  SIMON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  14,  1916.) 

No.  220. 

1.  Injunction  ^=5>137 — Preliminary  Injunction — Grounds  for  Denial. 

An  injunction  pendente  lite  is  always  of  grace  and  not  of  right,  and 
will  not  be  granted  where  it  would  be  prejudicial  to  public  or  govern- 
mental interests. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  |§  307-309; 
Dec.  Dig.  «=5>137.] 

2.  Patents  €==>287 — Appropriation  of  License  by  United  States — Cowtbao- 

TOR  FOR  Making  Device  for  Government — Liability  fob  Infringement. 

Act  June  25,  1910,  c.  423,  36  Stat  851  (Comp.  St  1913,  §  9465),  which 
provides  that  the  owner  of  a  patent  covering  an  invention  which  shall 
be  used  by  the  United  States  without  license  may  recover  reasonable 
compensation  for  such  use  by  suit  in  the  Court  of  Claims,  in  effect  provides 
for  the  appropriation  by  the  government,  by  right  of  eminent  domain, 
of  a  license  to  use  any  patented  invention,  which  includes  also  the  right 
to  make  the  patented  device;  and,  having  such  right,  the  government 
may  contract  for  the  making  of  all  or  any  part  ot  the  same,  and  the 
contractor  is  protected  against  liability  for  Infringement,  the  owner  of 
the  patent  being  limited  to  the  remedy  provided  by  the  statute. 

[Ed.  Note.-— For  other  cases,  see  Patents,  Cent  Dig.  §§  457-459;  Dec. 
Dig.  <£=>287.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  Equity.  Suit  by  the  Marconi  Wireless  Telegraph  Company  of 
America  against  Emil  J.  Simon. 

Plaintiff  moved  for  preliminary  injunction  in  action  on  Marconi 
patent  No.  763,772,  with  counter  motion  by  defendant  to  dismiss  the 
bill,  as  well  as  to  deny  the  injunction,  because:  (a)  Defendant  is  a 
resident  of  the  Eastern  district  of  New  York;  and  (b)  whatever  in- 
fringement or  use  of  the  patented  device  in  suit  he  has  committed  or 
made  has  been  and  will  be  by  and  through  the  construction  of  certain 
radio  apparatus  for  the  United  States  of  America  at  the  request  of 
the  Navy  Department  in  accordance  with  plans  and  specifications  laid 
down  by  that  department  and  embodied  in  a  contract  with  said  de- 
partment. The  lower  court  denied  the  injunction,  and  sustained  the 
motion  to  dismiss  subject  to  condition.  From  that  decision,  this  ap- 
peal is  taken. 

The  opinion  filed  below,  and  here  reprinted  from  227  Fed.  906,  was 
in  full  as  follows : 

HOUGH,  District  Judge.  The  appearance  of  counsel  representing 
the  Navy  Department  is  as  amicus.  The  United  States  is  not  a  party 
to  this  suit,  but  it  is  in  my  opinion  competent  for  the  grovemment, 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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even  in  the  most  informal  way,  to  intervene  for  the  purpose  of  show-' 
ing  the  interest  of  the  public  in  what,  upon  its  face,  is  an  action  be- 
tween private  parties. 

The  defendant's  motion  to  dismiss  the  bill  on  the  ground  that  he  is 
sued  in  the  wrong  district  must  be  denied,  if  the  record  is  to  stop 
here.  So  far  as  affidavit  making  goes,  I  think  it  shown  by  a  present 
fair  preponderance  of  evidence  that  the  defendant  has  in  the  past 
usually  resided  within  the  Southern  district,  has  always  maintained 
an  office  here,  and  had  and  owned  the  sample  set  of  apparatus  (which 
is  the  infringement)  within  the  Southern  district  shortly  before  suit. 
Under  accepted  practice  the  defendant  can  either  appear,  reserving 
his  rights,  and  make  the  matter  of  residence  an  issue  in  the  cause,  or 
he  may  move  for  a  reference  in  limine. 

[1]  Owing  quite  probably  to  my  own  interest  in  the  imusual  mat- 
ters argued  at  bar,  the  discussions  of  counsel  have  extended  over  a 
wider  range  than  an  examination  of  the  record  renders  necessary.  If 
it  be  assumed  that  the  action  is  well  brought,  that  defendant  is  an 
infringer,  and  that  his  status  as  a  contractor  with  the  United  States 
government  affords  him  no  protection,  statutory  or  otherwise,  it  does 
not  necessarily  follow  that  a  preliminary  injunction  should  issue.  An 
injunction,  and  especially  one  pendente  lite,  is  always  of  grace  and 
not  of  right.  A  complainant,  however  meritorious,  may  be  sent  over 
to  final  hearing,  and  even  left  to  his  accounting,  rather  than  awarded 
a  permanent  injunction,  for  reasons  which  bear  little,  if  any,  relation 
to  the  merits  of  the  controversy  as  between  parties  plaintiff  and  de- 
fendant 

Such  is  the  case  here.  The  Navy  Department  has  by  contract  em- 
ployed Simon  to  construct  radio  apparatus,  without  which  certain  ves- 
sels of  war  now  approaching  completion  cannot  go  into  commission. 
If  Simon  does  not  complete  the  articles  for  which  he  has  contracted, 
injury  to  the  military  arm  of  the  government  will  result.  In  the  lan- 
guage of  the  Assistant  Secretary  of  the  Navy : 

"Interference  by    injunction    ♦    ♦    ♦    with    the    falflllment    by    Simon 

♦     ♦    ♦    of  his  contract  with  this  department    ♦    ♦    ♦    wouid  embarrass 

the  department  *  •  *  and  be  detrimental  to  the  interests  of  the  naval 
service.** 

It  is  regrettable  that  this  official  opinion  is  contained  in  a  letter  to 
the  court,  not  made  a  part  of  the  moving  papers,  though  now  added 
to  them  by  me.  But  the  method  by  which  one  is  advised  of  matters 
affecting  the  public  welfare  cannot  prejudice  the  commonwealth. 
Therefore,  because  upon  the  assumption  that  Simon  is  an  infringer 
the  ordinary  remedy  against  him  would  injure  an  arm  of  the  govern- 
ment of  the  greatest  immediate  importance,  no  injunction  will  issue 
in  any  way  interfering  with  the  contract  now  existing  between  Simon 
and  the  United  States.  Without  commenting  further  upon  matters 
political  rather  than  judicial,  the  case  is  within  the  exception  recog- 
nized by  Clifford,  J.,  in  Brady  v.  Atlantic  Works,  Fed.  Cas.  No.  1,794. 

The  motion  to  dismiss  this  bill,  upon  the  ground  that  Simon,  as  a 
contractor  with  the  government  for  articles  infringing  a  patent  of  the 
United  States,  is  protected  by  the  "Act  to  provide  additional  protec- 
tion for  owners  of  patents  of  the  United  States  and  for  other  pur- 
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poses,"  approved  June  25,  1910,  raises  a  question  of  grave  impor- 
tance to  private  parties.  In  times  of  trouble,  at  periods  when  the 
arm  of  the  government  is  in  need  of  strengthening,  the  executive  may 
be  left  in  the  exercise  of  powers,  perhaps  doubtful  as  matter  of  law, 
but  temporarily  necessary  for  national  safety,  by  the  refusal  of  drastic 
relief,  and  the  remission  of  private  litigants  to  slower  processes  of 
procuring  pecuniary  recompense.  Sixh  procedure,  however,  is  tem- 
porary, and  contributes  nothing  to  the  settlement  of  questions  likely 
to  be  vexed  in  times  when  the  asserted  rights  of  private  parties  re- 
ceive their  ordinary  measure  of  prompt  recognition.  In  a  suit  on 
this  patent  before  Veeder,  J.,  in  the  Eastern  district  of  New  York,  this 
question  was  suggested,  but  not  necessarily  involved.  It  was  therefore 
not  passed  upon  (Marconi  Wireless  Co.  v.  Fritz  Lowenstein,  memo- 
randum, not  for  publication,  October  1,  1914).  Here  the  point  cannot 
be  evaded,  because  defendant  has  accepted  all  the  statements  con- 
tained in  plaintiff's  moving  papers  relating  to  the  patent  and  its  con- 
struction and  the  manufacture  of  Simon's  apparatus,  and  upon  these 
documents,  all  emanating  from  plaintiff,  the  motion  to  dismiss  is  made. 

I  think  such  a  defense  might  have  been  set  up  by  plea  under  the 
former  practice,  and  may  now  be  made  by  motion  imder  equity  rule 
29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi).  The  material  facts  which  would 
formerly  have  been  asserted  by  plea  or  proven  by  evidence  under  the 
plea  are  these :  Plaintiff  is  the  owner,  with  good  right  to  sue  thereon, 
of  a  valid  patent  of  the  United  States.  Certain  officers  of  the  United 
States  Navy  drew  plans  and  specifications  for  part  of  a  radio  ap- 
paratus which  it  was  physically  impossible  to  comply  with  except  by 
infringing  (outright  or  by  contribution)  the  aforesaid  patent  of  the 
plaintiff.  Duly  authorized  governmental  authority  then  invited  bids 
upon  said  plans  and  specifications.  All  bidders,  as  well  as  the  draughts- 
men of  said  plans  and  specifications,  were  well  aware  of  the  existence 
of  plaintiff's  patent,  and  there  mi;st  be  conclusively  imputed  to  them 
an  intention  to  infringe  or  at  least  to  perform  acts  which  would  con- 
stitute infringement  in  a  private  person. 

Several  parties  bid  for  the  contract  under  the  plans  aforesaid,  in- 
cluding two  licensees  of  this  plaintiff.  Simon  was  not  the  lowest  bid- 
der, but  he  was,  in  the  opinion  of  the  naval  authorities,  the  best  bidder, 
in  that  the  apparatus  devised  or  "laid  out"  by  him  was  in  compactness, 
strength,  adjustment,  and  other  purely  mechanical  attributes  the  best 
device  offered.  For  this  reason  Simon's  bid  was  accepted.  He  made 
and  submitted  to  the  laboratory  at  the  Brooklyn  Navy  Yard  one  speci- 
men or  model  of  his  apparatus.  The  making  thereof  is  the  act  of  in- 
fringement alleged,  and  the  fulfillment  of  his  contract  by  multiplying 
similar  apparatus  up  to  the  limit  of  the  contract  is  what  is  sought  to 
be  prevented  by  preliminary  and  final  injunction. 

It  thus  appears  that  there  is  an  element  of  personal  skill  and  mechan- 
ical superiority  involved  in  Simon's  machinery.  This  explains  the  ac- 
tion of  the  naval  authorities ;  but  it  does  not,  as  between  private  par- 
ties, affect  in  any  way  the  question  of  infringement.  Viewed  without 
regard  to  the  act  of  1910,  certain  officers  of  the  government  deliberate- 
ly committed  the  United  States  to  an  infringement  of  private  rights ; 
i.  e.,  an  appropriation  of  private  property.    Pursuant  to  this  intent  they 
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invited  private  citizens  to  assist  in  this  contemplated  infringement, 
and  Simon  consented  to  aid  by  manufacturing  a  compact  and  well- 
arranged  infringing  article.  There  is  no  proof  (and  in  the  nature  of 
this  motion  there  can  be  no  final  proof)  that  Simon  is  engaged  in  no 
other  business  than  fulfilling  this  contract  with  the  United  States; 
but  plaintiff  has  asserted  in  its  own  affidavits  that  he  (Simon)  has 
often  so  stated.  It  is  equally  true  that  there  is  no  evidence  or  sugges- 
tion of  any  other  infringement,  present  or  contemplated,  except  that 
arising  imder  the  government's  contract  aforesaid. 

Under  these  facts  the  position  is  taken  by  defendant  that  he  is  an 
employe,  agent,  or  the  like,  of  the  United  States.  This  cannot,  I  think, 
be  sustained.  He  is  an  independent  contractor ;  i.  e.,  a  person  held  at 
arm's  length  by  the  department  with  which  he  has  contracted,  one 
who  gives  bond,  not  for  his  general  good  conduct,  but  for  the  fulfill- 
ment of  his  contract,  who  may  bring  an  action  in  the  Court  of  Claims 
for  any  balance  that  he  considers  to  be  unpaid  thereunder,  and  who 
may  be  sued,  if  he  does  not  fulfill  his  obligation,  not  for  malfeasance 
in  office,  but  for  breach  of  contract. 

[2]  The  questions  therefore  become  the  following:  (1)  What  is  the 
legal  position  of  the  sovereign  in  respect  of  patent  rights  granted  by 
itself  under  the  act  of  1910?  (2)  How  does  that  act,  or  more  accurate- 
ly the  legal  position  of  the  United  States  thereunder,  affect  or  protect 
an  independent  contractor  ? 

So  far  as  the  first  query  is  concerned,  it  has  been  fully  and  finally 
answered  by  Crozier  v.  Krupp,  224  U.  S.  at  page  305,  32  Sup.  Ct.  at 
page  491,  56  L.  Ed.  771,  which  holds  that,  having  regard  to  "the  un- 
doubted authority  of  the  United  States  as  to  such  subjects  [as  patents] 
to  exercise  the  power  of  eminent  domain,  the  statute  *  *  * 
provides  for  the  appropriation  of  a  license  to  use  the  inventions;  the 
appropriation  thus  made  being  sanctioned  by  the  means  of  compensa- 
tion for  which  the  statute  provides." 

It  may  in  some  sense  be  true,  as  is  urged  by  the  plaintiff,  that  the 
act  is  remedial  and  does  not  disturb  any  of  the  rights  of  a  patentee 
which  existed  before  its  passage.  But  it  is  also  true  that,  if  the  act 
creates  a  legal  status,  the  relation  of  the  holder  of  that  status  to  the 
rest  of  the  world  is  affected  by  the  statute,  whether  such  change  or 
modification  of  relation  be  specifically  mentioned  or  described  in  the 
act  or  not. 

The  Supreme  Court  has  defined  the  somewhat  inartificial  language 
of  the  statute.  What  the  act  contemplates  being  done  by  the  United 
States  is  to  use  an  invention  "described  in  and  covered  by  a  patent." 
This  is  held  to  be  equivalent  to  the  expropriation  or  appropriation  of 
a  "license  to  use  the  inventions."  This  means  a  license  in  its  widest 
sense ;  i.  e.,  both  to  make  and  to  use,  and  possibly  to  sell,  but  certainly 
both  to  make  and  to  use.^ 

1  It  Is  inconceivable  that  the  government  could  or  would  sell  for  gain  pat- 
ented articles  which  it  had  manufactured  or  caused  to  be  manufactured.  But 
can  it  be  doubted  that  articles  covered  by  a  patent,  used  and  then  sold  after 
condemnation  by  governmental  authority,  would  lawfully  pass  into  the  hands 
of  the  purchaser?  In  this  sense»  at  least,  the  appropriated  license  is  one  to 
sea 
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In  this  instance  the  Navy,  through  its  officers,  has  appropriated  by 
right  of  eminent  domain  a  license!  to  make  and  use  any  and  all  articles 
covered  by  the  patent  in  suit.  It  could  plainly  make  them  in  its  own 
yards  or  other  work  places  by  its  hired  employes  or  permanent  offi- 
cers. It  could  take  Simon  into  its  employment  at  a  stated  stipend,  and 
it  could  even  make  that  stipend  the  exact  amount  of  his  estimated  prcAt 
under  the  contract.  If  this  had  been  done,  the  plaintiff  could  certainly 
do  nothing  but  institute  an  action  in  the  Court  of  Claims.  Simon 
would  be  as  immune  as  an  admiral.  However  repugnant  to  business 
and  professional  feeling  this  method  of  riding  roughshod  over  the 
rights  of  a  patentee  may  be,  it  is  difficult  for  me  to  perceive  that  there 
is  any  substantial  difference  between  what  the  government  admittedly 
might  have  done  and  what  it  has  done  in  respect  of  this  contract.  Any 
distinction  drawn  between  doing  an  infringing  job  by  day's  work  and 
doing  the  same  job  by  contract  is  without  substance. 

But  it  is  said  (and  here  hangs  the  plaintiff's  whole  case)  that  before 
the  act  of  1910  the  holder  of  a  patent  could  sue  a  contractor  with  the 
government  for  infringement  as  fully  and  freely  as  he  could  any  one 
else,  provided  always  that  he  did  not  by  injunction  or  otherwise  inter- 
fere with  governmental  possession  of  anything  (however  obnoxious  to 
the  patentee's  rights)  actually  in  governmental  use.  Brady  v.  Atlantic 
Works,  supra;  International,  etc.,  Co.  v.  Cramp,  211  Fed.  124,  127 
C.  C.  A.  522,  and  cases  therein  cited.  In  my  opinion  this  is  true,  but 
not  so  as  to  the  corollary  stated  by  plaintiff,  viz.,  that  since  this  right 
existed  before  the  act  of  1910,  and  is  not  explicitly  taken  away  by 
that  statute,  it  must  still  survive  as  fully  as  of  old.  If  the  reason  of 
the  law  fails,  the  law  ought  to  fail  with  it ;  this  maxim  seems  to  me  to 
apply  very  forcibly  here.  The  reason  for  permitting  actions  for  in- 
fringement by  private  parties  against  government  contractors  was  that 
since  infringement  was  a  tort,  and  the  United  States  had  never  con- 
sented to  be  sued  in  tort,  patentees  were  without  remedy.  Now  they 
have  such  remedy  under  the  statute,  and  cannot  take  what  the  statute 
gives  (or  imposes)  and  retain  what  they  had  before,  if  it  interferes 
with  governmental  enjoyment  of  its  license. 

The  United  States  has  a  license  under  this  patent  to  make,  use,  and 
perhaps  to  sell,  to  any  extent  deemed  beneficial  to  the  commonwealth, 
and  without  any  territorial  or  other  limitation  upon  its  right.  A 
licensee  to  make  and  use  is  not  (in  the  absence  of  specific  language  in 
his  license)  limited  to  making  with  his  own  hands,  in  his  own  shop, 
or  by  his  own  employes.  He  may  employ,  procure,  or  contract  with 
as  many  persons  as  he  chooses  to  supply  him  with  that  which  he  may 
lawfully  use,  provided  such  conduct  does  not  change  his  relation  to 
the  licensor.  In  my  opinion  this  is  exactly  what  the  government  has 
done  here,  and  Simon  is  not  an  infringer  because  he  is  supplyii^  law- 
ful goods  to  a  lawful  licensee.  Foster  Hose  Supporter  Co.  v.  Taylor 
Co.,  191  Fed.  1003,  111  C.  C.  A.  667. 

There  is  another  and  more  technical  view  of  the  facts,  viz. :  What 
Simon  contracted  to  furnish  to  the  Navy  Department  is  not  a  complete 
wireless  apparatus,  nor  even  a  complete  transmitting  device,  but  only 
certain  transmitter  parts.    The  parts  (to  Simon's  knowledge)  could 
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never  be  used  without  uniting  them  with  other  devices  not  made  or 
furnished  by  Simon,  but  well  known  in  the  art;  and  the  whole  ap- 
paratus, when  assembled  as  intended  by  the  Navy  (to  defendant's 
knowledge),  would  constitute  a  Marconi  system.  Therefore  Simon 
should  be  regarded  (if  the  matter  were  one  in  which  the  government 
had  no  interest)  as  a  contributory  infringer.  "The  essence  of  contrib- 
utory infringement  lies  in  concerting  or  plotting  with  others  in  an 
unlawful  invasion  of  the  patentee's  rights."  Goodyear,  etc.,  Co.  v. 
Jackson,  112  Fed.  at  page  148,  50  C.  C.  A.  at  page  161,  55  L.  R.  A. 
692.  Simon  did  agree  with  the  naval  authorities  to  contribute  toward 
what  would  ordinarily  be  an  infringement,  but  the  United  States  could 
not  infringe  by  using  what  Simon  made  because  it  was  a  licensee. 
Therefore  Simon  could  not  be  a  contributory  infringer  by  assisting  in 
doing  a  lawful  thing.  Bullock  v.  Westinghouse,  129  Fed.  105,  63  C. 
C.  A.  607.  On  this  view  of  the  facts  the  conclusion  urged  by  defend- 
ant is  Ic^cal. 

No  injunction  will  issue.  The  motion  to  dismiss  is  granted,  unless 
plaintiff  elects  in  20  days  to  plead  over  and  allege  infringements  not 
arising  from  governmental  contracts.  If  such  election  is  made,  defend- 
ant to  answer  in  20  days  after  amended  bill  filed.* 

John  W.  Griggs,  Livingston  Gifford,  L.  F.  H.  Betts,  and  James  J. 
Cosgrove,  all  of  New  York  City,  for  appellant. 

Walter  H.  Pumphrey,  of  New  York  City,  for  appellee. 

Abraham  M.  Beitler,  of  Philadelphia,  Pa.,  and  C.  V.  Edwards,  of 
New  York  City,  amicus  curiae,  for  William  Cramp  &  Sons  Ship  & 
Engine  Bldg.  Co. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  amicus  curiae,  for  Na- 
tional Electric  Signaling  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  decree  of  the  District  Court  is  affirmed,  on 
the  opinion  of  Judge  Hough.    227  Fed.  906. 

WARD,  Circuit  Judge  (dissenting).  The  Navy  Department  con- 
tracted with  one  Simon  to  construct  radio  apparatus  for  certain  vessels 
of  war.  Thereupon  the  Marconi  Company  filed  a  bill  against  Simon, 
alleging  that  in  so  doing  he  was  infringing  its  patent,  and  praying  for 
an  injunction  and  accounting.  The  complainant  moved  for  a  prelim- 
inary injunction,  and  the  defendant  moved  that  the  bill  be  dismissed. 
The  District  Judge  denied  the  motion  for  a  preliminary  injunction, 
and  granted  the  motion  to  dismiss,  on  the  ground  that  the  act  of  June 
25,  1910  (36  Stat.  851  [Comp.  St.  1913,  §  9465]),  made  the  govern- 
ment a  licensee  of  the  complainant  patentee,  and  that  the  defendant 
Simon,  in  making  the  patented  apparatus  for  a  licensee,  was  not  an 
infringer.  For  the  purposes  of  this  appeal  Simon's  apparatus,  unless 
constructed  under  a  license  from  the  complainant,  must  be  considered 
an  infringement.  A  taking  of  property  by  eminent  domain  is  an  ad- 
mission that  the  government  is  not  the  owner  of  the  property  taken 

«  Note. — Plaintiff  elected  not  to  plead  over,  and  has  appealed  from  a  decree 
of  dismissal. 
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and  a  promise  to  pay  the  owner  is  therefore  implied.  For  such  a  tak- 
ing by  the  government  a  patentee  had  previous  to  1910  a  right  to  re- 
cover in  the  Court  of  Claims  (Rev.  Stat.  U.  S.  §  1059)  and  by  the 
Tucker  Act  in  the  Circuit  Court  of  the  United  States  (Act  March  3, 
1887,  c.  359,  24  Stat.  505).  But  the  act  of  June  25,  1910,  provided 
for  an  entirely  different  situation,  viz.  the  government's  asserting  its 
right  to  use  the  thing  or  process  patented  without  the  consent  of  the 
patentee.  For  this  situation  there  had  been  no  remedy  for  the  pat- 
entee against  the  government.  I  think  Congress  did  not  intend  to 
create  the  relation  of  licensor  and  licensee  between  the  government 
and  the  patentee  when  the  government  claimed  to  be  acting  within 
its  rights,  but  merely  to  give  the  patentee  what  the  title  of  tly  act 
correctly  describes  as  additional  protection,  viz.  a  remedy  in  case  of 
a  tortious  taking  under  a  claim  of  right.  That  is  the  present  case. 
Nor  do  I  think  that  Congress  intended  to  take  away  from  patentees 
the  right  of  suing  independent  contractors  with  the  government.  The 
case  of  officers  of  the  government  stands  on  a  different  ground  be- 
cause suing  them  is  tantamount  to  suing  the  sovereign.  Courts  out 
of  regard  for  public  policy  will  no  doubt  refuse  to  interfere  in  proper 
cases  with  government  activities  by  enjoining  independent  contractors 
as  a  matter  of  discretion,  just  as  the  District  Judge  has  done,  but  the 
bill  should  not  be  dismissed  even  if  the  injunction  be  denied.  For  these 
reasons  I  think  that  the  decree,  so  far  as  it  dismisses  the  bill,  should 
be  reversed. 
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MEMORANDUM  DECISIONS. 


(231  I^d.  1019) 

CRAPO  et  al.  v.  BLAIR  et  al.  (Circuit  CJonrt  of  Appeals,  Sixth  Circuit. 
January  4,  1916.)  No.  2725.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan;  Arthur  J.  Tuttle,  Judge, 
Beaumont,  Smith  &  Harris  and  Donnelly,  Lyster,  Brennan  &  Munro,  all  of 
Detroit,  Mich.,  for  appellants.  John  C.  Bills  and  Thos.  S.  Parker,  both  of 
Detroit,  Mich.,  for  appellees.    Dismissed  pursuant  to  stipulation. 


(231  Fed.  1019) 

DIAMOND  POWER  SPECIALTY  CO.  v.  VULCAN  SOOT  CLEANER  00. 
(Cnrcult  Court  of  Appeals,  Sixth  Circuit  AprU  5,  1916.)  No.  2840.  Cross-Ap- 
peals from  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Michigan ;  Arthur  J.  Tuttle,  Judge.  Barthel  &  Barthel,  of  Detroit,  Mich.,  for 
appellant  (Connolly  Bro&,  of  Washington,  D.  C,  for  appellee.  Dismissed 
pursuant  to  stipulation. 


(231  Fed.  1019) 

HERNDON  et  al.  v.  SLOAN  et  al.  (Circuit  CJourt  of  Appeals,  Fifth  Cir- 
cuit April  12,  1916.  Rehearing  Denied  May  20,  1916.)  No.  2856.  In  Error  to 
the  District  Court  of  the  United  States  for  the  Eastern  District  of  Texas; 
Gordon  Russell,  Judge.  Trespass  to  try  title  between  J.  H.  Hemdon  and  oth- 
ers and  T.  S.  Sloan  and  others.  From  a  Judgment  for  Sloan  and  others, 
Hemdon  and  others  bring  error.  Affirmed.  Ben  B.  Cain,  of  Dallas,  Tex., 
and  H.  B.  Lasseter,  of  T^ler,  Tex.,  for  plaintiffs  in  error.  W.  D.  Gordon 
and  Henry  G.  Russell,  both  of  Beaumont,  Tex.,  for  defendants  in  error. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY,  District  Judge. 

PER  CURIAM.  This  is  an  action  of  trespass  to  try  title,  wherein  a 
mass  of  documents,  letters,  r^)orts,  receipts,  etc,  were  admitted  in  evidence 
over  objections  of  the  plaintifT  in  error,  but  to  the  admission  of  which  no 
guffident  nor  specific  exceptions  were  taken.  On  the  evidence  admitted,  the 
case  seems  to  have  been  fairly  and  clearly  submitted  to  the  Jury  by  the 
trial  Judge,  and  no  exception  was  reserved  to  his  charge,  or  any  portion 
thereof.  We  find  no  reversible  error  assigned,  nor  patent  of  record.  Judg- 
ment affirmed. 


(231  Fed.  1019) 

HEROLD  V.  PUBLIC  SERVICE  ELECTRIC  CO.  et  al.  (CJlrcult  Court  of 
Appeals,  Third  CJlrcuit.  April  22,  1916.)  No.  2063.  In  Error  to  the  District 
Court  of  the  United  States  for  the  District  of  New  Jersey;  William  H. 
Hunt,  Judge.  J.  Warren  Davis,  U.  S.  Atty.,  of  Trenton,  N.  J.,  for  appellant 
Frank  Bergen,  of  Newark,  N.  J.,  for  defendants  in  error.  Before  BUFFINGJ- 
TON,  Mcpherson,  and  WOOLLEY,  circuit  Judges. 

PER  CURIAM.  Excise  taxes  for  the  year  ending  December  31,  1912,  were 
assessed  against  the  Gas  &  Electric  Company  of  Bergen  County,  and  paid  by 
labile  Service  Electric  Company  under  protest.  This  action  was  brought  to 
recover  the  amount  so  paid,  upon  the  ground  that  the  taxes  were  unlawfully 
assessed  and  collected.  Judgment  was  entered  for  the  plaintiffs  upon  findings 
by  the  District  Ctourt  that  prior  to  the  year  1912  the  Public  Service  Electric 
Company  had  acquired  by  lease  all  the  property  and  franchises  of  the  Gas  & 
Electric  Company  of  Bergen  (bounty,  except  its  franchise  to  be  a  corporation, 
and  during  that  year  the  lessor  plaintiff  was  not  "engaged  in  ♦  ♦  • 
carrying  on  or  doing  business"  within  the  meaning  of  the  Ck)rporation  Tax 
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Law  (Act  Aug.  5,  1909,  c.  6,  $  38,  36  Stat  112  [Comp.  St.  1913,  f  6300]).  The 
defendant  sued  out  a  writ  of  error,  raising  one  of  the  questions  recently  con- 
sidered and  decided  by  this  court  in  a  number  of  cases  in  which  the  defendant 
and  various  public  service  corporations  of  New  Jersey  were  parties.  229  Fed. 
902,  144  a  a  A.  184.  Applying  to  the  facts  of  this  case  the  theory  of  the 
law  there  announced,  we  are  of  opinion  that  the  lessor  corporation  was  not 
"doing  business"  within  the  meaning  of  the  act,  and  that  the  judgment  below 
should  be  affirmed. 


(231  Fed.  1020) 

HEWITT  LAND  CO.  et  al.  v.  UNITED  STATES.  (Circuit  Court  of  Ap- 
peals, Ninth  Circuit.  May  1,  1916.)  Nos.  2779,  2780.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Oregon.  Clarence  L. 
Reames,  U.  S.  Atty.,  of  Portland,  Ore.,  and  Frank  Hall,  Sp.  Asst.  Atty.  Gen., 
of  San  Francisco,  Cal.,  for  the  United  Statea  Dismissed  for  noncompliance 
by  appellants  with  rules  23  and  24,  150  Fed.  xxxii,  xxxill,  79  Fed.  xxxii, 
xxxili— failure  of  appellants  to  print  record  under  rule  23,  and  to  file  a 
printed  brief  under  rule  24. 


(231  Fed.  1020) 

J.  G.  WHITE  &  CO.,  Inc.,  v.  THOMAS,  District  Judge.  (Circuit  Court  of 
Appeals,  Second  Circuit.  March  7,  1916.)  Before  COXE  and  ROGERS,  Cir- 
cuit Judges,  and  HOUGH,  District  Judge. 

PER  CURIAM.  This  court  did  not  direct  that  a  final  Judgment  be  entered; 
it  simply  directed  that  such  proceedings  be  had  in  the  District  Court  in  ac- 
cordance with  the  decision  of  this  court  "as  according  to  right  and  justice  and 
the  laws  of  the  United  States  ought  to  be  had."    The  petition  is  denied. 


(231  Fed.  1020) 

In  re  JOHN  A.  ROEBUNG'S  SONS  CO.  In  re  NORTH  ELECTRIC  (X). 
(Circuit  Court  of  Appeals,  Sixth  Circuit.  March  10,  1916.)  No.  2715.  Petition 
for  Revision  of  Proceedings  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge.  Tolles,  Hogsett,  Ginn 
&  Morley  and  A.  V.  Cannon,  all  of  Cleveland,  Ohio,  for  petitioner.  Ford, 
Snyder  &  Tilden,  of  Cleveland,  Ohio,  for  bankrupt.  Dismissed  pursuant  to 
stipulation. 


(231  Fed.  1020) 

In  re  JOHN  A.  ROEBLING'S  SONS  CO.  In  re  NORTH  ELECTRIC  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit.  March  10,  1916.)  No.  2616.  Peti- 
tion for  Revision  of  Proceedings  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Ohio;  John  M.  Killits,  Judge.  A.  V.  Cannon  and 
Tolles,  Hogsett,  Ginn  &  Morley,  all  of  Cleveland,  Ohio,  for  petitioner.  Ford, 
Snyder  &  Tilden  and  A.  D.  Baldwin,  all  of  Cleveland,  Oliio,  for  banlirupt 
Dismissed  pursuant  to  stipulation. 


(231  Fed.  1020) 

In  re  JOHN  A.  ROEBLING'S  SONS  CO.  In  re  TELEPHONE  IMPROVE- 
MENT CO.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  March  10,  1916.)  Na 
2716.  Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge.  ToUes, 
Hogsett,  Ginn  &  Morley  and  A.  V.  Cannon,  all  of  Cleveland,  Ohio,  for  peti- 
tioner. Ford,  Snyder  &  Tilden,  of  Cleveland,  Ohio,  for  bankrupt  Dismissed 
pursuant  to  stipulation. 
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(231  Fed.  1020) 

In  re  JOHN  A.  ROBBLING'S  SONS  CO.  In  re  TELEPHONE  IMPROVE- 
MENT CO.  (Circuit  Ck)urt  of  Appeals,  Sixth  Circuit  March  10,  1916.)  No. 
2647.  Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio;  John  M.  Killits,  Judge.  A.  V. 
Cannon  .and  Tolles,  Hogsett,  Ginn  &  Morley,  all  of  Cleveland,  Ohio,  for  peti- 
tioner. Ford,  Snyder  &  Tilden  and  A.  D.  Baldwin,  all  of  Cleveland,  Ohio,  for 
bankrupt    Dismissed  pursuant  to  stipulation. 


(231  Fed.  1021) 

KIMMERLE  et  al.  v.  LOWITZ.  (Circuit  Court  of  Appeals,  Sixth  Circuit 
January  14,  1916.)  No.  2706.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Michigan;  Clarence  W.  Sessions,  Judge. 
Wm.  F.  McB:nlght,  of  Grand  Rapids,  Mich.,  for  plaintiffs  In  error.  Wilson  & 
Johnson,  of  Grand  Rapids,  Mich.,  for  defendant  in  error.  Dismissed  under 
rule  22  (150  Fed.  xxxli,  79  C.  C.  A.  xxxil). 


(231  Fed.  1022) 

MOUNTAIN  TIMBER  CO.  v.  BURKE  et  al.  (Circuit  Court  of  Appeals. 
Ninth  Circuit.  May  1,  1916.)  No.  2749.  Appeal  from  the  District  CJourt  ot 
the  United  States  for  the  Southern  Division  of  the  Western  District  of  Wash- 
ington. E.  C.  Strode  and  Coy  Burnett,  both  of  Portland,  Or.,  for  appellant. 
A.  B.  Clark,  of  Portland,  Or.,  Gordon  &  Easterday,  of  Tacoma,  Wash.,  and  I. 
E.  Shrauger,  of  Mt.  Vernon,  Wash.,  for  appellees.  Dismissed  by  the  clerk, 
under  rule  20  (150  Fed.  xxxl,  79  C.  C.  A.  xxxi),  pursuant  to  stipulation  of 
counsel  for  respective  parties,  without  costs  to  either  party.  For  opinion  be- 
low, see  224  Fed.  591. 


(231  Fed.  1022) 

THE  ROBERT  A.  SCOTT.  THE  CHARLES  H.  PERKINS.  (Circuit  Court 
of  Appeals,  Second  Circuit  March  14,  19ia)  Nos.  189,  190.  Appeals  from 
the  District  Court  of  the  United  States  for  the  Eastern  District  of  New  York. 
Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  G.  V.  A.  McCloskey, 
both  of  New  York  City,  of  counsel),  for  appellant  Convers  &  Klrlin,  of  New 
York  City  (J.  P.  Klrlin  and  Robert  S.  Ersklne,  both  of  New  York  City,  of 
counsel),  for  appellee.    Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


(231  Fed.  1022) 

In  re  SLAUGHTER.  In  re  TENNESSEE  PACKING  &  STOCKYARDS  CO. 
In  re  KENTUCKY  OIL  REFINING  CO.  (Circuit  Court  of  Appeals,  Sixth 
Circuit.  March  10,  1916.)  No.  2713.  Petition  for  Revision  of  Proceedings  of 
the  District  (Dourt  of  the  United  States  for  the  Middle  District  of  Tennessee; 
Edward  T.  Sanford,  Judge.  Keeble  &  Seay,  of  Nashville,  Tenn.,  for  peti- 
tioner. Jordan  Stokes,  of  Nashville,  Tenn.,  for  bankrupt  Dismissed  by  con- 
sent of  counsel 


(231  Fed.  1022) 

In  re  SLAUGHTER.  In  re  TENNESSEE  PACKING  &  STOCKYARDS  CO. 
In  re  GOSHORN.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  March  10,  1916.) 
No.  2714.  Petition  for  Revision  of  Proceedings  of  the  District  CJourt  of  the 
United  States  for  the  Middle  District  of  Tennessee;  Edward  T.  Sanford, 
Judge.  Keeble  &  Seay,  of  Nashville,  Tenn.,  for  petitioner.  W.  O.  Vertrees 
and  Stokes  &  Stokes,  all  of  Nashville,  Tenn.,  for  bankrupt  Dismissed  by 
consent  of  counseL 


Digitized  by 


Google 


666  145  O.  C.  A.  REPORTS 

(231  Fed.  1022) 

UNITED  STATES  v.  WILLIAMS  et  al.  (CJlrcult  Conrt  of  Appeals,  Fifth 
arcult  April  14,  19ia)  No.  2792.  Appeal  from  the  District  Couri:  of  the 
United  States  for  the  Western  District  of  Louisiana ;  Aleck  Boarnuin,  Judge. 
Action  by  the  United  States  against  Benjamin  H.  Williams  and  another  to 
vacate  a  patent  for  land.  Decree  for  the  defendants,  and  the  United  States 
appeals.  Affirmed.  George  Whitfield  Jack,  U.  S.  Atty.,  and  Robert  A.  Hunter, 
Afist.  U.  S.  Atty.,  both  of  Shreveport,  La.,  James  R.  Monk,  of  LeesvlUe,  Iju 
and  Jas.  G.  Palmer,  of  Shreveport,  La.,  for  appellees.  Before  PARDEE  and 
WALKER,  Circuit  Judges,  and  MAXEY,  District  Judge. 

PER  CURIAM.  This  is  a  suit  in  equity  to  vacate  a  patent  for  land  issued 
to  Benjamin  H.  Williams,  and  declaring  void  and  of  no  effect  an  act  (^  sale 
of  said  Williams  conveying  the  patented  land  to  Nona  Mills  Company,  Limit- 
ed. From  an  adverse  judgment  in  the  District  Court  this  app^  is  taken. 
The  trial  judge  made  no  specific  findings,  only  the  general  finding  in  the  de- 
cree "that  the  demands  of  the  United  States,  set  forth  in  the  bill  of  com- 
plaint filed  herein,  be  and  the  same  are  hereby  rejected  and  disallowed,  and 
accordingly  that  this  suit  be  and  the  same  is  hereby  dismissed  at  the  plaintUTs 
costs,"  so  that  we  are  not  advised  whether  he  found  that  the  patent  was  not 
fraudulently  obtained,  or  that  the  Nona  Mills  Company,  Limited,  was  a  bona 
fide  purchaser,  or  both.  From  our  analysis  of  the  evidence,  wliich  is  de- 
cidedly complicated,  in  the  light  of  the  briefs  and  oral  arguments,  we  find  that 
the  government  failed  to  establish  that  the  patent  was  obtained  through 
fraud  and  misrepresentation,  and  that  the  Nona  Mills  Company,  Limited, 
was  a  bona  fide  purchaser  for  a  valuable  consideration.  Either  finding  is 
sufficient  to  warrant  dismissal  of  the  bill.  The  decree  appealed  from  is 
affirmed. 


(231  Fed,  1023) 

In  re  WALSH.  In  re  HARRIS  MILLINERY  CO.  (Circuit  Court  of  Ap- 
peals,  Sixth  Circuit  February  14,  1916.)  No.  2862.  Petition  for  Revision  of 
Proceedings  of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan ;  Arthur  J.  Tuttle,  Judge.  Wm.  R.  Walsh,  of  Port  Huron, 
Mich.,  for  petitioner.  Campbell  &  Dewey,  of  Detroit,  Mich.,  for  bankrupt.  Dis- 
missed pursuant  to  stipulation. 
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ABATEMENT  AND  REVIVAL 

n.  ANOTHER  AOnOK  PEIVBING. 

^=>I2  (U.S.C.CA.)  The  pendency  of ,  another 
snit  between  the  parties  in  another  jurisdiction, 
which  may  not  determine  their  rights  in  the 
instant  suit«  is  not  gronnd  for  dismissal  or  stay 
of  an  appeal  in  an  infringement  suit— Motion 
Picture  Patents  Co.  v.  Universal  Film  Mfg.  Co., 
587. 

ABSENCE. 

See  Aliens,  ^s»68. 

ACCESSION. 

See  Fixtures. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  <8=»237.  496. 

ACCOMPLICES. 

See  CMminal  Law,  <8=s»607,  780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement ;  Payment 

ACCOUNT. 

See  Injunction,  ^=»26. 

ACTION. 

See  Abatement  and  Revival ;  Dtanissal  and  Non- 
suit 

IV.  OOMMEKOEMElfT^  PROSEOUTIOy, 
AND  TEBMIHATIOK. 

#=s>64  (U.S.O.O.A.)  A  suit  in  equity  is  begun 
by  filing  the  original  bill.— Waldo  v.  Wilson, 
540. 

ADJOURNMENT. 

See  Criminal  Law,  ^=»649. 

ADJUDICATION. 

See  Bankruptcy,  ^=»51. 


ADMIRALTY. 

See  Collision;  Courts,  ^=»336 ;  Salvage ;  Ship- 
ping; Towage. 

I.  JUBISDIOTIOK. 

«8=»2(  (U.S.C.C.A.)  The  injury  of  a  stevedore 
through  a  defective  appliance  furnished  by  the 
ship  held  to  constitute  a  maritime  tort  and 
where  death  resulted  on  shore  a  court  of  ad- 
miralty held  to  have  jurisdiction  to  enforce  a 
remedy  given  by  the  state  statute.— The  Chis- 
wick.  446. 

IX.  APPEAL. 

^=»I06  (U.S.C.C.A.)  Where  joint  and  several 
decrees  were  entered  against  the  claimant  of  a 
libeled  vessel  and  the  surety  on  its  bond  for 
release,  an  appeal  cannot  be  maintained  by 
the  claimant  without  the  joinder  of  the  surety 
or  a  summons  and  severance.— The  Bylands, 
289. 

ADMISSIONS. 

See  Evidence,  ^=s>208. 

ALIENS. 

See  Courts.  «=>270,  276;   EMdence,  «=»15,  67 ; 
Habeas  Corpus. 

I.  DISABILITIES. 

^=s>2  (U.S.C.CA.)  Evidence  that  an  alien  was 
married  in  Pennsylvania,  without  showing 
whether  the  man  she  married  was  a  citizen  or 
an  alien,  did  not  show  that  she  had  lost  her 
status  as  an  alieiL— Lehi^  Valley  Coal  Co.  v. 
Washko,  230. 

n.  EXCLUSION  OR  EXPI7LSIOK. 

«=»32(5)  (U.S.C.C.A.)  The  presumption  that  a 
person  of  the  Mongolian  race  is  not  a  citizen 
£b  strengthened  when  he  attempts  to  enter  the 
country  in  a  clandestine  manner.— Lee  Lew  You 
v.  United  States,  130. 

«=s>32(9)  (U.S.C.C.A.)  A  Chinese  woman  held 
to  have  been  given  a  fair  and  impartial  hear- 
ing before  she  was  ordered  deported. — Ex  parte 
Chan  Kam,  184. 
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^=»32(10)  (U.S.C.C.A.)  A  Chinese  person,  who 
comes  into  the  United  States  from  Canada 
without  being  entitled  to  remain  here,  will  be 
deported,  not  to  China,  but  to  Canada,  the 
"country  whence  he  came."— United  States  v. 
Sisson,  168. 

«=5>32(12)  (U.S.C.C.A.)  A  finding:  of  the  com- 
missioner, approved  by  the  District  Court,  will 
not  be  disturbed  on  appeal,  where  there  is  evi- 
dence in  support  of  it— Lee  Lew  You  v.  Unit- 
ed States,  130. 

«=>32(13)  (U.S.CCA.)  The  decision  of  the 
Secretary  of  Labor  that  a  Chinese  person  held 
for  deportation  is  not  a  citizen  is  final,  unless 
the  Secretary  acted  unlawfully,  improperly,  or 
abused  his  discretion.— United  States  v.  Sisson, 
168. 

<8=s»36  (U.S.C.C.A.)  The  interest  of  the  major- 
ity owner  of  a  vessel  held  not  subject  to  for- 
feiture, under  Chinese  Exclusion  Act  May  6, 
1882,  i  10.  amended  by  Act  July  5,  1884,  be- 
cause of  Its  use,  without  his  knowledge  or 
consent,  by  the  owner  of  the  lesser  interest  ia 
violation  of  the  act— Tlie  Calypso,  156. 

IV.  KATURAIiIZATIOK. 

<g=»67  (U.S.C.C.A.)  Under  Act  June  29,  1906, 
§S  3,  4,  absence  ol!  certificate  from  Department 
of  Commerce  and  Labor  as  to  applicant's  ar- 
rival in  the  country  held  to  deprive  court  of 
jurisdiction  to  admit  applicant  to  citizenship. 
—United  States  v.  Ness,  144. 
^=:»68  (U.S.C.CA.)  Alien  entering  country  from 
Canada  without  usual  formalities^  and  there- 
fore unable  to  obtain  required  certificate  of  De- 
partment of  Commerce  and  Labor,  held  proper- 
ly admitted  to  citizenship.— United  States  v. 
Ness,  144. 

<@=968  (U.S.C.CA.)  On  application  for  citizen- 
ship, evidence  held  sufficient  to  sustain  finding 
of  applicant's  residence  and  good  moral  char- 
acter for  the  whole  of  the  five  years  preceding 
the  filing  of  the  petition  under  Act  June  29, 
1906,  §  10.— United  Stotes  v.  Deans,  151. 

Whether  absences  from  the  country  within 
five  years  prior  to  application  for  citizenship 
broke  the  continuity  of  the  alien's  residence 
under  Act  June  29,  1906,  held  a  question  of 
fact  for  the  court  to  determine.— Id. 
«8=»7l'/2  [New,  VOL  7,  Key-No.  Series] 

(U.S.C.C.A.)  Proceeding  to  cancel  cer- 
tificate of  citizenship  under  Act  June  29,  1906, 
S  15,  held  a  suit  in  equity  in  which  decision 
must  not  be  reversed,  except  for  obvious  error 
of  law  or  serious  mistake  of  fact— United  States 
V.  Ness  144. 
'  Under  Act  June  29,  JL906,  f{  4,  15,  certificate 
of  citizenship  held  not  subject  to  cancellation 
because  certificate  of  Department  of  Commerce 
and  Labor,  required  by  section  4,  was  not  tiled. 
— Id. 

ALTERATION  OF  INSTRUMENTS. 

^=»3  (U.S.C.CA.)  Where  warehousemen  deem- 
ed an  agent  the  real  party  in  interest,  the 
erasure  of  the  agent's  name  from  warehouse  re- 
ceipts and  insertion  of  that  of  the  principcU  waa 
a  material  alteration.— Clyde  S.  S.  Oo.  y, 
Whaley,  264. 


«=»(((2)  (U.S.C.CA.)  An  alteration  by  a 
stranger,  or  by  an  agent  without  authority,  is 
only  spoliation,  not  affecting  the  instrument's 
validity.— Clyde  S.  S.  Co.  v.  Whaley.  264. 

Where  the  agent  for  an  undisclosed  prindpsl 
erased  its  name  from  warehouse  receipts  and  in- 
serted that  of  the  principal,  held,  that  the  in- 
struments were  not  invididated,  and  could  be 
enforced  by  principal;  agent  not  being  au- 
thorized to  make  diange  because  directed  to 
store  the  goods.- Id. 

AMENDMENT. 

See  Appeal  and  Error,  ^=:»1201 ;  Pleading,  ^ 
246;   Statutes,  ^=s>l6. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  ^=s>294,  299. 

ANTENUPTIAL  SETTLEMENTS. 

See  Courts,  ^=s>365. 

ANTICIPATION. 

See  Patents,  ^=!»51,  69. 

APPEAL  AND  ERROR. 

See  Admiralty,  ^=>106;  Aliens,  ^=»32,  71^; 
Bankruptcy,  ^=s>439-467;  Courts,  ^=»356; 
Criminal  Law,  ^=»1032-1169 ;  Equity.  ^=» 
442,447. 

I.  NATURE  AND  FORM  OF  REMEDY. 

0=»4  (U.S.C.C.A.)  Despite  Rev.  St.  {  914 
(Corop.  St  1913.  §  1537),  held  that,  in  an  ac- 
tion at  law,  defendant  cannot  procure  reriew 
of  the  judgment  on  appeal  to  Circuit  Court  of 
Appeals,  but  must  sue  out  a  writ  of  error.— 
Smith  V.  Currie,  113. 

m.  DECISIONS  REVIEWABLR 

(D)  Ii*iiiallt7  of  D«termlaatloM. 

«=»7((3)  (U.S.C.CA.)  Under  Judicial  Code,  f 
129,  complainant  in  a  suit  to  restrain  the  in- 
fringement of  two  copyrights  can  appeal  from 
a  dismissal  of  his  bill  as  to  one  oopyri^t.— 
Historical  Pub.  Co.  y.  Jones  Bros.  Fub.  Co^ 
524. 

V.  PRESENTATION    AND    RESERVA- 
TION IN  JLOWER   COURT    OF 
GROUNDS   OF  REVIEW^. 

(B)  Objectiona  and  Motions,  and   RmllB«a 
Tbereon. 

«=»I85(1)  (U.S.C.CA.)  Where  it  appears  at 
trial  that  defendant  did  not  know  action  was 
brought  in  wrong  district,  ri^t  to  assign  re- 
fusal to  dismiss  as  error  held  not  lost  by  com- 
pleting the  trial.— Lehigh  Valley  Coal  Co.  t. 
Washko,  230. 

<8=»I87(2)  (U.S.C.CA.)  Where  no  question  of 
misjoinder  was  raised  by  the  pleading,  it  can- 
not be  raised  on  appeal.— Historical  Pub,  Ca  ?. 
Jones  Bros.  Pub.  Co.,  524. 

<8=»23l(3)  (U.S.C.C.A.)  General  objections  to 
evidence  are  sufficient,  where  the  ground  there- 
for is  manifest;   but,  where  it  is  not  manifest, 


Digitized  by  VjOOQIC 


669 


INDEX-DIGEST 


Appeal  aad  Error 


the  objection  must  state  the  specific  ground  on 
whicJi  It  is  based.— Orandison  y.  Robertson,  005. 
«=»232(2)  (U.S.C.O^.)  An  objection  to  teeti- 
mony  given  in  another  case,  because  it  could 
not  bind  defendants,  waived  the  objection  that 
it  deprived  defendants  of  right  to  cross-exam- 
ination.—<}randison  y.  Robertson,  605. 

(C)   BSxoeptlons. 

«=>266(2)  (U.S.C.C.A.)  Order  confirming  mas- 
ter's report  held  in  effect  to  overrule  objections, 
and  not  to  be  reviewable,  in  the  absence  of  an 
exception  thereto,  or  to  the  entry  of  judgment. — 
Rutan  V.  Johnson  &  Johnson,  363. 

VI.   PABTIES. 

«=s>327(9)  (U.S.C.C.A.)  Receivers  appointed  in 
foreclosure  suit  held  not  necessary  parties  to  ap- 
peed  by  trustee  from  order  enjoining  it  from 
prosecuting  another  suit  to  enforce  a  collateral 
acrreement.— Kx  parte  Equitable  Trust  Co.  of 
New  York.  457. 

VH.   REQUISITES  AND  PBOCEEDIN QS 
FOB  TRANSFER  OF  CAUSE. 

(A)  Time  of  TaldBip  ProeeedlBiP>. 

«=>339(1)  (U.S.C.CJl.)  In  a  suit  to  restrain 
infringement  of  two  copyrights,  a  decree  dis- 
missing the  bill  as  to  one  is  nnal  as  to  that 
matter,  and  an  appeal  may  be  taken  at  any 
time  within  six  months.— Historical  Pub.  Co.  v. 
Jones  Bros.  Pub.  Ck>.,  655. 

Xn.  REVIEW. 

(B)  PresniiiptloBB. 

<S=»9l7a)  (D.S.C.CA.)  Under  equity  rules  29, 
81  (198  Fed.  xxvi,  xlii,  115  C.  C.  A.  xxvi,  xHi), 
held,  that  where  demurrer,  filed  prior  to  Feb- 
ruary 1,  1913,  was  sustained  after  that  date, 
it  would  be  assumed  that  it  was  submitted  b^ 
fore  such  date,  or  treated  as  a  motion  to  dis- 
miss.—Weber  V.  Hertzell,  159. 

^=>930(4)  (U.S.C.CA.)  Where  the  verdict  was 
for  plaintiff,  each  controverted  issue  on  which 
the  testimony  was  conflicting  must  be  taken  as 
decided  in  plaintiff's  favor,— Lehigh  Valley  Coal 
Co.  V.  Lukaszunas,  102. 

CF)  DlaoretloB   of  I^oiver  Covrt* 

«=>955  (U.S.C.CA.)  The  discretion  of  the  trial 
court  allowing  compensation  to  a  receiver  will 
not  be  reversed,  in  absence  of  abuse  of  discre- 
tion.—Eames  V.  H.  B.  CJlaflin  Co.,  579. 

(G)   <lBe>tloBa    of  Fact,  Verdicts,  aad  Flad- 
iBirs* 

^=s>989  (U.S.C.CA.)  In  civil  cases  at  law,  tried 
without  a  jury,  where  the  finding  is  general,  the 
review  extends  only  to  errors  arising  in  the 
course  of  the  trial;  but  where  there  is  a  spe- 
cial finding  of  facts,  or  an  agreed  statement,  the 
apellate  court  can  inouire  whether  the  facts 
support  the  judgment.^Panama  R.  Co.  v.  Beck- 
ford,  430. 

^=>999(3)  (U.S.C.CA.}  Jury's  conclusion  on 
question  of  defendanrs  negligence,  when  prop- 
erly a  question  for  the  jury,  held  not  review- 


able.—New  Tork  &  Porto  Rico  S.  S.  Co.  y. 
Guanica  Centrale,  640. 

<@s>l002  (U.S.C.CA.)  The  determination  by  the 
jury  on  conflicting  evidence  of  the  issues  as  to 
the  necessity  of  certain  appliances  and  the  serv- 
ant's request  for  their  use  is  final.— Coal  &  Coke 
Ry.  Co.  V.  Deal,  490. 

<g=>l008(2)  (U.S.C.CA.)  Where  a  jury  was 
waived  by  stipulation,  the  court's  finding  on  the 
issues  of  fact  had  the  effect  and  force  of  a  ver- 
dict by  a  jury.— First  Nat.  Bank  of  Bayonne 
V.  Anglo-South  American  Bank,  127. 

€=>  1010(1)  (U.S.CC.A.)  The  trial  judge's  find- 
ings on  pure  matters  of  fact,  or  mixed  matters  of 
law  and  fact,  are  alike  conclusive,  when  support- 
ed by  submissible  evidence. — ^Rutan  v.  Johnson 
&  Johnson,  863. 

€==>I0I2(1)  (U.S.C.CA.)  On  error  to  a  judg- 
ment after  trial  based  on  specific  findings  by 
the  trial  court,  the  weight  of  the  evidence  can- 
not be  reviewed.— Panama  R.  Co.  y.  Beckford, 
430. 

(H)  HarmleM  BSrror* 

^s>  1 050(1)  (U.S.C.CA.)  In  action  for  damages 
from  fire  caused  by  sparks  from  locomotive,  ad- 
mission of  evidence  as  to  emission  of  cinders 
from  another  locomotive  at  later  date  held 
prejudicial  error.— Texas  &  P.  Ry.  Co.  v.  Hart- 
ford Fire  Ins.  Co.,  111. 

^s> 1 050(1)  (U.S.C.CA.)  Admission  of  opinion 
of  witness  as  to  incompetency  of  defendant's  en- 

?ineer  held  not  reversible  error,  where  he  stated 
acts  from  which  such  incompetency  might  have 
been  found.— Missouri  Valley  Bridge  &  Iron  Co. 
V.  Blake,  411. 

Every  theoretical  error  in  the  admission  of  evi- 
dence is  not  ground  for  reversal,  and  mistakes 
which  do  not  involve  injustice  should  ordinarily 
be  disregarded.— Id. 

^s>l053(2)  (U.S.CC.A.)  On  trial  for  false  ar- 
rest and  malicious  prosecution,  admission  of 
evidence  held  cured  by  withdrawal,  where  want 
of  probable  cause  appeared  without  dispute,  and 
it  was  comparatively  of  no  importance  on  the 
question  of  damages.— Canadian  Pac.  Ry.  Co. 
v.  Black,  lOa 

O=»l062(l)  (U.S.C.CA.)  In  action  for  false 
arrest  and  malicious  prosecution,  submission  of 
question  of  probable  cause  held  harmless  to  de- 
fendant; it  appearing  as  a  matter  of  law  that 
there  was  no  probable  cause.— Canadian  Pac. 
Ry.  Co.  v.  Black,  lOa 

<8=»I064(2)  (U.S.C.CA.)  In  action  for  slander- 
ing one  by  saying  his  cash  and  stock  were  short, 
error  in  instructions  taking  from  jury  questions 
as  to  whether  language  used  was  only  a  charge 
of  irregularity  or  negligence,  held  prejudicial.— 
Grand  Union  Tea  Co.  v.  Lord,  384. 

«=>I070(2)  (U.S.C.C.A.)  The  failure  of  the 
'court  to  make  special  findings  of  fact  before 
judgment,  or  to  make  its  subsequent  findings 
as  of  the  day  of  the  trial,  is  not  prejudicial  to 
plaintiff  in  error.— Panama  R.  Co.  v.  Beckford, 
430. 
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XVH.  DETERMIHATIOir  AHB  DISPO- 

SmON  OF  CAUSB. 

(F)  Maadate    aad    Proe«edlass    ia    I«ow«r 

Coart. 

«5=»I20I(7)  (U.S.C.C.A.)  Where  a  District 
Court  erroneously  held  on  demurrer  to  a  bill 
(bat  a  certain  person  was  not  a  necessary  party, 
oa  reversal  of  the  final  decree  in  the  case  com- 
plainant is  entitled  to  amend  the  bill  by  mak- 
luR  such  person  a  party.— Brown  y.  Fletcher, 
i:sO. 

APPLIANCES. 

See  Master  and  Servant,  ^=>107,  125. 

APPOINTMENT. 

See  Judges. 

ARBITRATION  AND  AWARD. 

See  R^erence. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  <8=»T30,  919. 

ASSAULT  AND  BATTERY. 

See  Rape. 

ASSIGNMENTS. 

See  Patents,  <8=»196. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy ;  £2quity,  ^=>94. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  «=>213,  220,  288. 

ATTACHMENT. 

See  Bankruptcy,  ^=>199 ;  Exemptions;  Remoy- 
al  of  Causes,  ^=>11. 

ATTORNEY  AND  CLIENT. 

See    Courts,    ^=s>299;     Pleading,    ^=s>8,    246; 
Trial,  ^s>108^^. 

III.    DUTIES  AND  LIABILITIES  OF  AT- 
TORNEY TO   CLIENT. 

<S=s>l29(2)  (U.S.O.CA.)  CUent  ming  attorney 
for  negligence  held  bound  to  prove  employment, 
neglect  of  reasonable  duty,  and  that  neglect 
proximately  caused  Io6S.^Maryland  Casualty 
Co.  V.  Price,  391. 

Sufficiency  of  declaration  in  action  against  at- 
torney held  dependent  on  whether  allegations,  if 
proved,  would  make  out  a  case. — Id. 

In  liability  insurer's  action  against  their  reg- 
ularly retained  attorneys  for  neglecting  to  de- 
fend action  against  policv  holder,  declaration 
held  to  sufficiently  show  the  attorneys'  employ- 
ment by  plaintiff.— Id. 

In  liability  insurer's  action  against  attorneys 
for  negligence,  declaration  failing  to  allege  exist- 
ence of  defense  to  action  against  policy  holder 
held  insufficient,  though  defoult  judgment  paid 


by  it  was  for  more  than  its  limited  liability. 
-Id. 

Liability  insurer  suing  its  attomevs  for  failure 
to  defend  action  against  policy  holder,  held  to 
have  burden  of  showing  that  the  party  suing 
did  not  have  a  valid  claim  for  the  amoont  re* 
covered. — Id. 

AUTOMOBILES. 

See  Bailroads,  «s»312-351. 

BAILMENT. 

See  Warehousemen. 

BANKRUPTCY. 

See  Insolvency. 

n.  PETITION,  ADJUDICATIOH.  WAR- 
BANT,  AND  CUSTODY  OF 

PROPERTY. 
(B)   Volmntmry    ProceeAlnir** 

«=»5I  (U.S.CaA.)  Under  Bankruptcy  Act,  |S 
1  (1,  4,  19),  3  (5),  a  creditor  of  a  corporation 
which  was  adjudicated  a  voluntary  bNBnkmpt 
cannot  attack  the  adjudication  on  the  ground 
that  the  corporation  was  not  actually  insolvent 
—In  re  Southern  Arizona  Smelting  Co.,  275. 

Under  Bankruptcy  Act,  §  59a,  declaring  tiiat 
any  qualilied  person  may  file  a  petition  to  be  ad- 
judged a  voluntary  bankrupt,  the  court  may,  im- 
mediately upon  the  filing  of  a  voluntary  peti- 
tion, adjudicate  the  petitioner  a  bankrupt.— Id. 

•  (C)  InTolnntarx  Proceed  Ibits* 

«=>54  (U.S.C.C.A.)  Under  Bankr.  Act,  J  1,  d. 
15,  the  fair  valuation  of  the  assets  is  the  fair 
market  or  cash  value  as  between  one  who  wants 
to  sell  and  one  who  wants  to  buy. — Orandison 
V.  National  Bank  of  Commerce  o£  Rochester, 
G20. 

in.  ASSIGNMENT,  ADMINISTRATION, 

AND  DISTRIBUTION  OF  BANK* 

RUPT*S  ESTATE. 

(B)  AMlKnmeBt,    aad    Title,    RlorlitB,    mm$. 
Remedies   of  Trmstee  1b   Crenevml. 

«=»I36(2)  (U.S.C.C.A.)  In  proceeding  for  order 
requiring  bankrupt  to  turn  over  concealed  as- 
sets, held  that  finding  as  to  his  possession  should 
be  restricted  to  date  of  bankruptcy. — Schmid 
v.  Rosenthal,  12a 

<3=5>I40(1)  (U.S.C.CA.)  The  seller  of  a  chattel 
under  conditional  sale  contract  held  to  have 
waived  his  reserved  title  by  the  levy  of  an  ex- 
ecution, the  lien  of  which  was  invalid  nnder 
Bankr.  Act  July  1,  1898,  §  67f,  as  amended  by 
Act  June  25,  1910,  f  12.— In  re  Fitihugh  HaU 
Amusement  Co.,  121. 

(C)  Prefereaoea  and  Transfers  bx  Bamlc« 

rapt,  and    Attaehments  and 
Otber  Liens. 

^s>l59  (U.S.C.CA.)  The  trustee  in  bankruptfy 
can  recover  a  transfer  made  within  four  montl]^ 
prior  to  the  petition  by  an  insolvent  debtor, 
which  gave  the  transferee  a  greater  percentage 
than  other  debtors,  if  the  transferee  had  rea- 
sonable cause  to  believe  it  was  a  preference.— 
Orandison  v.  National  Bank  of  Commeroe  of 
Rochester,  62a 
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^s>l6l(2)  (U.S.C.C.A.)  A  transfer  of  property 
assigned  to  the  bankrupt's  president  to  secure 
indorsement  held  to  have  been  made  within  the 
four  months  period,  though  authorized  by  reso- 
lution before  that  period.— Grandison  v.  Nation- 
al Bank  of  Commerce  of  Rochester,  620. 
^=:»I63  (U.S.C.C.A.)  An  assignment  of  accounts 
by  an  insolvent  corporation  to  its  president,  by 
whom  the  payments  were  transferred  to  the 
creditor,  is  a  transfer  from  the  insolvent  corpo- 
ration to  the  creditor,  within  the  Bankruptcy 
Act.— Grandison  v.  National  Bank  of  Commerce 
of  Rochester,  620. 

^=s>l65m  (U.S.C.CA.)  The  transfer  of  proper- 
ty to  a  bank  held  to  give  it  a  greater  percentage 
of  its  claims  than  was  received  by  other  credi- 
tors.—Grandison  V.  National  Bank  of  Commerce 
of  Rochester,  620. 


x.->l66(2)  (U.S.C.CA.)  Under  Bankr.  Act.  f 
67e,  and  Stock  Corporation  Law  N.  Y.,  §  66,  a 
preference  is  voidable,  if  made  with  intent  to 
give  a  preference.— Grandison  v.  Robertson,  605. 

<g=>l66(4)  (U.S.C.C.A.)  A  bank  held  to  have 
reasonable  cause  to  believe  that  a  chattel  mort- 
gagor was  insolvent,  and  that  a  preference  would 
result  from  the  mortgage,  so  that  it  is  voidable, 
tinder  Bankr.  Act.  |  60b.— Rosenthal  ▼.  Bronx 
Nat.  Bank,  577. 

<8=>I66(4)  (U.S.C.CA.)  Under  Bankr.  Act,  » 
60a,  60b.  as  amended  in  1903  and  1910,  a  void- 
able preference  must  be  received  by  one  having 
reason  to  believe  it  effected  a  preference.— 
Grandison  t.  Robertson,  605. 

<&=>I66(5)  (U.S.C.C.A.)  A  bank  held  to  have 
knowledge  or  reasonable  cause  to  believe  that 
a  preference  was  intended  by  payments  made  to 
it.— Grandison  v.  National  Bank  of  Commerce 
of  Rochester,  620. 

<S=»I82  (U.S.C.CA.)  A  creditor  who  lost  his 
claim  against  the  indorser  of  a  bankrupt's  note, 
tinder  Negotiable  Instruments  Law  N.  J.,  f|  131, 
held  a  purchaser  for  value  in  good  faith,  against 
-whom  the  preference  was  not  void  under  Stock 
Corporation  Law  N.  Y,  and  Bankr.  Act,  f  67e. 
— Grandison  v.  Robertson,  605. 

The  possible  loss  of  a  creditor's  rights  against 
a  secured  indorser  by  applying  payments  to  the 
indorsed  note  held  to  make  the  creditor  a  pur- 
chaser for  value  of  the  preference,  so  that  it  was 
not  void  under  Stock  Corporation  Law  N.  Y. 
and  Bankr.  Act,  §  67e.— Id. 

«=»I84(2)  (U.S.C.C.A.)  A  contract  for  the  de- 
livery of  goods  held  a  sale  retaining  a  lien  for 
the  purchase  price,  which  must  be  recorded  as 
required  by  the  laws  of  Michigan  to  be  valid 
against  the  trustee  in  bankruptcy.— In  re 
Stoughton  Wagon  Co.»  562. 

<g=>l84(2)  (U.S.C.CA.)  A  contract  for  the  de- 
livery of  goods  to  bankrupts  held  an  absolute 
gale  reserving  a  lien,  which  must  be  recorded  as 
required  by  the  laws  of  Michigan  to  be  valid 
against  the  trustee  in  bankruptcy.— Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Ca  v.  Croll, 
565. 

a=s>l88(l)  (U.S.CC.A.)  Under  Bankruptcy  Act 
July  1,  1898,  §  47,  as  amended  by  Act  June 
25,    1910,   §   8,   oral   reservation   of  lien   upon 


sale  of  property  hM  invalid  as  against  trustee 
in  bankruptcy.— Bell  v.  Shaw,  170. 
^=s>l99  (U.S.C.CA.)  Where  an  attachment  lien 
was  tendered  ineffective  as  an  incumbrance  on 
adjudication  of  bankruptcy,  inquiry  as  to  the 
bankrupt's  insolvency  at  the  time  the  attach- 
ment was  levied  is  immaterial.— In  re  Southern 
Arizona  Smelting  Co.,  275. 
^=»200(3)  (U.S.C.CA.)  An  adjudication  of  vol- 
untary bankruptcy  of  corporation  vacates,  un- 
der Bankruptcy  Act,  §  67f,  attachment  liens 
procured  within  four  months  of  filing  the  peti- 
tion.—In  re  Southern  Arizona  Smeltiog  Co., 
275. 

(D)  AdmlBlBtratlon  of  Estate. 

^=s>223  (U.S.C.CA.)  The  referee  is  entitled  to 
commission  on  the  amount  of  claims  which 
would  have  been  paid  in  cash  under  the  com- 
position agreement,  if  the  creditors  had  not 
waived  such  payment  in  consideration  of  a  cash 
payment  and  notes  given  them  by  another  cor- 
poration.—In  re  H.  Batterman  Co.,  585. 

(B)   Actions  by  or  Aaralnst  Trastee. 

<3=»303(2)  (U.S.C.CA.)  The  admission  of  evi- 
dence to  show  insolvency  over  the  objection  that 
testimony  of  that  witness  could  not  bind  defend- 
ant held  not  error. — Grandison  v.  Robertson, 
605. 

«=»303(3)  (U.S.C.CA.)  Evidence  held  to  show 
that  a  warehouse  receipt  given  by  the  bankrupts 
to  petitioner  was  taken  as  additional  security 
for  the  purchase  price. — Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.  v.  Croll,  565. 
<3=»303(3)  (U.S.C.CA.)  Evidence  held  not  to 
show  that  the  creditor,  receiving  the  payments, 
knew  or  had  reasonable  cause  to  believe  that 

S references  were  intended  by  such  payments. — 
randison  v.  Robertson,  605. 
Evidence  held  to  show  that  a  corporate  debtor 
was  insolvent  when  it  made  payments  within 
four  months  prior  to  the  filing  of  the  petition, 
and  that  it  intended  to  give  a  preference. — Id. 
«=»303(3)  (U.S.CCA.)  In  a  suit  by  the  trustee 
in  bankruptcy  to  recover  alleged  preferences, 
evidence  held  to  show  that  the  bankrupt  was  in- 
solvent when  the  payments  were  made.— Grandi- 
son V.  National  Bank  of  Commerce  of  Rochester, 
620. 


(F)  Claims 


Aipalnst    and 
Estate. 


DlstrlbatloB    of 


«=>309  (U.S.C.CA.)  Notes  given  by  individual 
members  of  a  partnership  held  provable  against 
the  firm  estate,  where  they  were  m  fact  made  for 
its  benefit  and  such  was  the  understanding  of 
the  parties.- Frederick  v.  Citizens'  Nat.  Bank. 
553. 

<G=»330  (U.S.C.C.A.)  Where  a  creditor  holds 
more  than  one  note  against  a  bankrupt,  they 
should  be  proved  as  a  single  claim.— Frederick  v. 
Citizens'  Nat  Bank,  553. 
^=s>348  (U.S.C.C.A.)  General  manager  of  cor- 
poration who  was  practically  owner  thereof,  is 
not  entitled  to  priority,  under  Rem.  &  Bal.  Code 
Wash.  §1  1149,  1150,  1153,  for  balance  of  sal- 
ary due  him  when  corporation  filed  voluntary 
bankruptcy  petition.— Keyes  v.  Davie,  574. 
The  general  manager  and  practical  owner  of 
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a  bankrupt  corporatioii  Is  not  a  servant  entitled 
to  priority  for  bis  salary,  under  Bankr.  Act,  § 
64b.  cl.  4.— Id. 

(G)   Acoomttlmc  and  Dlaoliarfre  of  Trantee. 

<3=>368  (U.S.C.C.A.)  Under  Bankr.  Act,  f§  48a, 
72,  trustees,  for  services  in  connection  with  ar- 
rangement for  carrying  out  bankrupt's  con- 
tracts, held  entitled  to  commissions  only  on  the 
amount  of  the  profit  realised.— In  re  New  York 
Commercial  Co.,  439. 

IV.   COMPOSITION. 

^=s>384  (U.S.C.C.A.)  The  destruction  of  ac- 
count books  without  fraudulent  intent  is  not 
within  Bankr.  Act,  f  14b(2),  and  does  not  au- 
thorise refusal  to  confirm  a  composition  with 
creditors.— In  re  Rosenthal,  443. 

V.   BIGHTS,    REMEDIES.    AND   DIS- 
CHARGE  OF   BANKRUPT. 

^=9396(5)  (U.S.C.C.A.)  Crop  growing  on  home- 
stead held  by  bankrupt  under  laws  of  United 
States,  upon  which  final  proof  had  not  been 
made,  held  exempt. — Olmsted-Stevenson  Co.  ▼. 
MiUer,  257. 

^s>397  (U.S.C.CA.)  Notwithstanding  Bankr. 
Act,  f  6,  respecting  exemptions,  the  distinction 
between  firm  and  individual  property  is  to  be 
determined  as  a  matter  of  general  law,  irre- 
spective of  the  views  of  the  state  court. — In  re 
Tumock  &  Sons,  179. 

Notwithstanding  dissolution  of  partnership 
and  division  of  property,  property  neld  to  re- 
main firm  property,  so  that  under  laws  of  In- 
diana exemptions  could  not  be  allowed. — Id. 
€=>407(5)  (U.S.C.CA.)  A  discharge  in  bank- 
ruptcy cannot  be  denied,  under  Bankr.  Act 
July  1,  1898,  §  14b,  cl.  3.  as  amended  by  Act 
June  25,  1910,  §  6,  for  a  false  statement  not 
known  by  the  bankrupt  to  be  false.— Doyle  ▼. 
First  Nat.  Bank  of  Baltimore,  535. 

<©=>4I4(1)  (U.S.C.C.A.)  On  objections  to  dis- 
charge, bankrupt  held  to  have  burden  of  show- 
ing that  before  bankruptcy  he  had  disposed  of 
lots  which  he  omitted  from  his  schedules  and 
was  charged  with  concealing  from  his  trustee. — 
In  re  Cooper,  185. 

^=»4I4(3)  (U.S.C.C.A.)  Bankrupt's  uncorrobo- 
rated testimony  that  lots  omitted  from  his 
schedules  and  claimed  to  have  been  concealed 
from  trustee  were  sold  before  bankruptcy  held 
not  satisfactory  proof,  and  objections  to  dis- 
charge were  properly  sustained. — In  re  Coop- 
er, 185. 

VI.   APPEAI.  AND  REVISION  OF  PRO- 
CEEDINGS. 

(A)   Svpertntendence  and  Reirliilon. 

<8=»439  (U.S.C.CA.)  In  view  of  Act  June  7. 
1878,  Bankr.  Act  July  1.  1898,  §  24b,  held  not 
to  authorize  petition  to  revise  as  to  matters 
under  Bankr.  Act  March  2,  1867.— Cresta  ▼. 
Maxwell,  442. 

«=»446  (U.S.C.CA.)  On  a  petition  to  revise 
proceedings  in  bankruptcy,  the  court  is  neither 
required  nor  permitted  to  review  the  testimony. 
— Olmsted-Stevenson  Co.  v.  Miller,  257. 


(B)  Appeal* 

<S==>467  (U.S.C.C.A.)  Nothing  except  a  plain 
mistake  will  justify  appellate  court  in  disre- 
garding the  findings  of  the  referee  in  bank- 
ruptcy, approved  by  the  District  Court,  upon 
disputed  questions  of  fact. — Schmid  v.  Boien- 
thai,  128. 

^=>467  nj.S.C.C.A.)  Although  a  court  of  bank- 
ruptcy allowed  a  number  of  claims  by  a  single 
general  order,  for  the  purposes  of  an  appkl 
such  order  must  be  treated  as  severaL— Fred- 
erick V.  Citizens*  Nat,  Bank,  553. 
«=»467  (U.S.C.C.A.)  Where  the  testimcmy  was 
taken  before  the  referee,  his  finding  of  facts, 
affirmed  by  the  District  Judge  will  not  be  re- 
jected on  appeal  on  anything  less  than  a  deis- 
onstration  of  a  i>lain  mistake. — Walter  A.  Wood 
Mowing  &  Reaping  Mach.  Co.  v.  CroU,  565. 

VII.   COSTS  AND   FEES. 

«=s>475  (U.S.C.C.A.)  Statutes  and  roles  as  to 
security  for  costs  held  not  to  apply  to  petitions 
to  review  bankruptcy  proceedings,  and  no  stat- 
ute, rule,  or  settled  practice  authorizes  appH(»- 
tion  for  security.— In  re  Vidal,  13. 

VIH.   OFFENSES    AGAINST   BANK- 
BUPT  liAWS. 

<8=>485  (U.S.C.CA.)  In  view  of  Bankr.  Act,  I 
29b,  cl.  2,  the  mere  omission  of  property  from  a 
schedule  is  not  a  fraudulent  concealment  from 
the  trustee,  under  Bankr.  Act,  f  29b,  cL  L— 
Gretsch  v.  United  States,  245. 

<8=»485  (U.S.C.CA.)  Under  Bankr.  Act,  §  1, 
cl.  22,  concealment  of  property,  where  it  wa* 
physically  converted  and  concealed  before  bank- 
ruptcy, contemplates  continued  concealment 
thereafter.— Glass  v.  United  States,  253. 

The  construction  of  continuous  concealment  id 
property  in  civil  cases  under  Bankr.  Act.  I  14b, 
applies  to  the  concealment  under  the  criminal 
section,  29b. — Id. 

«=»4p3  (U.S.CCJl.)  Only  the  court  where  tbe 
positive  act  of  converting  or  retaining  the  phys- 
ical property  was  done  has  jurisdiction  ot  the 
offense  of  fraudulently  concealing  property  from 
the  trustee  in  bankruptcy.— Gretsch  v.  United 
States,  245. 

The  court  in  which  a  voluntary  petition  ia 
bankruptcy  was  filed  has  no  jurisdiction,  under 
Const  Amend,  art.  6,  of  the  offense  of  fraada- 
lentlv  concealing  property  which  was  neTer 
within  that  district,  notwithstanding  Bankr. 
Act,  I  6c— Id. 

(S=»495  (U.S.C.CA.)  Kvidence  that  defendant 
removed 'his  bo<^s  and  disposed  of  goods  shortly 
before  the  petition  was  filed  against  him  hM 
admissible  to  show  a  scheme  from  which  an  in- 
ference of  subsequent  conoealment  could  be 
drawn.— Glass  v.  United  States,  253. 


BANKS  AND  BANKING. 

See  Courts,  <8=»294. 


BAR. 

See  Judgment,  ^=^561,  570. 
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BILLS  AND  NOTES. 

See  Bankruptcy,  «=»182,  309.  330;    Payment; 
Sales,  ^=9303. 

V.   RIGHTS  AKB  T.TABTTJTIES  ON  IK- 
DORSEMENT  OB  TRANSFER. 

(A)   Indoraement    Before    Dellirerjr    to    or 
Transfer  by   Payee. 

^=>237  (U.S.C.C.A.)  Indorsement  of  commer- 
cial paper  by  bank  held  not  to  indicate  accom- 
modation indorsement. — ^First  Nat.  Bank  of 
Bayonne  t.  Anglo-South  American  Bank,  127. 

VI.   PRESENTMENT,  DEMAND,  NO- 
TICE. AND   PROTEST. 

^=>397  (U.S.C.CA.)  The  insolvency  of  the  mak- 
er of  a  note,  though  known  to  the  indorser  does 
not  excuse  presentment  and  notice  of  dishonor. 
— Grandison  v.  Robertson,  005. 

^=s>402  (U.S.C.G.A.)  The  president  and  treasur- 
er of  a  corporation,  who  indorse  its  note,  are 
entitled  to  presentment  to  fix  their  liability.— 
Grandison  v.  Robertson,  605. 

^=9414  (U.S.C.CA.)  The  president  and  treas- 
urer of  a  corporation,  who  indorse  its  note,  are 
entitled  to  notice  of  nonpayment  to  fix  their  lia- 
bility.— Grandison  v.  Robertson,  605. 

Vm.   ACTIONS. 

e=»494  (U.S.C.CA.)  One  attacking  a  note  on 
groond  of  illegality  of  consideration  has  the 
burden  of  proof.— First  and  City  Nat  Bank  of 
I..exinirton,  Ky.,  v.  McCrossin,  177. 

^=»496(3)  (U.S.O.CA.)  Indorsement  of  com- 
mercial paper  by  bank  held  not  to  indicate  ac- 
commodation indorsement  and  no  presumption 
based  on  such  indorsement  can  be  indulged 
against  subsequent  purchaser's  good  faith.— 
First  Nat  Bank  of  Bayonne  ▼.  Anglo-South 
American  Bank,  127. 

BINDING  SLIPS. 

See  Insurance,  ^=»132. 

BONA  FIDE  PURCHASERS. 

See  Bankruptcy,  ^==>182. 

BONDS. 

See    Municipal    Corporations;     Principal    and 
Surety;  Railroads,  ^=s>154-209. 

BOOKS  OF  ACCOUNT. 

See  Bankruptcy,  ^=s>384. 

BROKERS. 

See  Frauds,  Statute  of,  ^s>49,  138;    Limita- 
tion of  Actions,  ^=»46. 

BUILDING  CONTRACTORS. 

See  Exemptions. 


CANCELLATION  OF  INSTRUMENTS. 

See  Aliens,  ^=^71^ ;    Ck)mpromise  and  Settle- 
ment, ^=9l9;   (Corporations,  ^=»117. 

CARRIERS. 

See  Grand  Jury,  ^=»5;   Shipping,  ^s»115-142. 

CERTAINTY. 

See  Indictment  and  Information,  ^=»71. 

CERTIFICATE. 

See  Aliens,  «=>67-71% ;  Ompromise  and  Set- 
tlement, ^=s>19. 


See  Equity. 


CHANCERY. 
CHARACTER. 


See  Criminal  Law,  «=»776;  Grand  Jury;  Wit- 
nesses, ^=»337. 

CHARGE. 

To  jury,  see  Criminal  Law,  «=»770-829 ;  Trial, 
«S=>253-296. 

CHINESE. 

See  Aliens,  ^s»32,  36 ;   Habeas  Corpus. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  «=>406. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  CJorporations. 

CITIZENS. 

See  Aliens ;  Indiana 

CLAIMS. 

See    Bankruptcy,    «=>309,    330;     Mechanics' 
Liens.  «=5>l36;    Receivers,  «=>163. 

COLLISION. 

V.  OVERTAKING  VESSELS. 

<@=s>56  (U.S.C.C.A.)  A  motor-propelled  schoon- 
er held,  on  the  evidence,  not  in  fault  for  a 
collision  with  a  steamer  on  a  nearly  overtaking 
course.— The  Machigonne,  87. 

VI.  VESSELS  IN  TOW. 

^=s>66  (U.S.C.C.A.)  A  decree  holding  a  tug 
solely  in  fault  for  a  collision  between  a  barge 
in  tow  and  an  overtaking  schooner  held  sus- 
taincKl  by  the  evidence.— The  Helen,  11. 

VII.   VESSELS  AT  BEST,  AT  ANCHOR, 
OR   AT  PIERS. 

<3=s>7l(3)  (U.S.C.CA.)  Owner  of  a  catamaran, 
so  loaded  with  piles  that  some  projected  beyond 
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the  others  under  water  in  a  slip,  held  liable 
for  injury  to  a  tug  by  striking  the  same- 
Arthur  Ackerman  Lighterage  Co.  t.  City  of 
New  York,  444. 

X.   NARROW    CHANlfEIiS,    HARBORS, 
RIVERS,  AND   CANAI.S. 

<©=>9I  (U.S.C.C.A.)  A  steamship  and  dredge 
both  held  in  fault  on  the  evidence  for  a  colli- 
sion at  night  on  the  Delaware  river.— The  A.  A. 
Haven,  374. 

XH.   SUITS  FOR  DAMAGES. 

<g=»l29  (U.S.C.C.A.)  The  United  States  held 
entitled  to  recover  as  a  part  of  collision  dam- 
ages for  the  wages  and  maintenance  of  the 
crew  of  a  dredge  during  the  reasonable  time 
fixed  by  the  court  for  makiog  repairs.— The  A. 
A.  Raven,  374. 

COMBINATIONS. 

See  Patents,  ^s>26,  243-259. 


COMMERCE. 


See  Shipping. 
I.    POWER 


TO    REGULATE   IN    GEN- 
ERAI.. 

«=»8  (U.S.C.C.A.)  Under  sections  1,  6,  and  15 
of  the  act  to  regulate  commerce,  as  amended 
June  18,  1910,  and  sections  2  and  12,  a  clause 
in  a  contract  for  an  interstate  telegram  requir- 
ing a  notice  of  claim  for  damages  to  be  filed 
is  not  invalidated  by  Const.  Okl.  art.  23,  §9. 
—Gardner  v.  Western  Union  Telegraph  Co., 
399. 

H.   SUBJECTS   OF  REGUIiATION. 

^^27  (U.S.C.CA.)  A  telegraph  lineman,  erect- 
ing poles  to  be  used  in  directing  trains  of  a  com- 
pany engaged  in  interstate  commerce,  is  em- 
ployed in  interstate  commerce.— Coal  &  Coke 
Ky.  Co.  V.  Deal.  490. 

One  engaged  in  employment  necessary  to  the 
maintenance  of  any  instrumentality  essential  to 
the  operation  of  a  road  used  in  interstate  com- 
merce is  employed  in  interstate  commerce. — Id. 

IV.  INTERSTATE   COMMERCE   COM- 
MISSION. 

<d=>85  (U.S.C.CA.)  The  question  whether  a 
regulation  by  an  interstate  telegraph  company 
requiring  notice  of  claim  to  be  given  within 
60  days  is  reasonable  is  for  the  Interstate  Com- 
merce Commission  to  determine.— Gardner  v. 
Western  Union  Telegraph  Co.,  399. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  LAW. 

See  Criminal  Law,  «=>89. 

COMPENSATION. 

See  Appeal  and   Error,  ^=»955:    Bankruptcy, 
«=s>223,  868;    Receivers,  <@=»198;    Salvage. 


COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITION. 

See  Banlcraptcr,  «=>384. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment 

^=:>6(1)  (U.S.C.C.A.)  Compromise  by  receiv<T 
of  corporation  of  claims  of  parties  asserting 
claims  against  assets  received  from  another 
company,  of  which  they  were  creditors,  held 
justified.— American  Dist  Steam  Co.  v.  Walter- 
mire,  406. 

<©=>9  (U.S.C.CA.)  Majority  stockholder,  who 
sold  stock  and  assumed  corporation's  debts,  aod 
subsequently  asserted  them  against  pareha«r*3 
receiver  because  of  its  default  in  payment,  held 
not  seeking  to  rescind,  but  rather  insisting  apoa 
specific  performance.-— American  Dist.  Steam 
Co.  v.  Waltermire,  406. 

«=»I9(1)  (U.S.C.C.A.)  That  a  receiver,  in  re- 
porting a  compromise,  reported  only  bis  cod- 
clusion  as  to  creditor's  claim,  without  exhibit- 
ing contract,  held  not  to  justi^  cancellaijua 
of  receiver's  certificates,  when  creditor  comd 
not  be  put  in  statu  quo. — ^American  Dist.  StcAm 
Co.  V.  Waltermire,  406. 

After  sales  and  mingling  of  proceeds,,  held, 
that  creditor  of  corporation  ia  receivership 
could  not  be  put  in  statu  quo  upon  canceliatioa 
of  receiver's  certificates  issued  in  compromise  U 
its  claim.— Id. 

COMPUTATION. 

See  Limitation  of  Actions. 

CONCEALMENT. 

See  Bajikraptey,  «=>485-195. 

CONCLUSION. 

See  Indictment  and  Information,  ^=»63 ;  Plead- 
ing, ^=^8. 

CONCLUSIVENESS. 

See  Appeal  and  Error.  ^=»999,  1008;    Jods- 
ment,  ^=s>645-744 ;  Pleading,  ^=s>36. 

CONCURRENT  NEGLIGENCE 

See  Master  and  Servant,  ^=>201. 

CONDITIONAL  SALES. 

See  Bankruptcy,  ^=s>140,  184;    Sales,  ^=>454. 
467. 

CONFIRMATION. 

See  Bankruptcy,  ^s>384. 

CONFLICT  OF  LAWS. 

See  Sales,  ^=s>55. 
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CONSIDERATION. 

See  Coinpromise  and  Settlement,  ^:»6;  Courts, 
^=»365 ;    Insnrance,  ^=:»132. 

CONSPIRACY. 

Sec  Criminal  Law,  «=»1032 ;  Post  Office,  «=»49. 

n.   CRIMINAI.  RESPONSIBIUTT. 
(B)   Proseontlon   and  Piini>bmeat. 

^=>43(10)  (TJ.S.C.C.A.)  Indictment,  charging  in 
general  terms  a  conspiracy  to  defraud  the  Unit- 
ed States,  held  not  sufficient  to  charge  a  con- 
spiracy to  defraud  the  United  States  of  customs 
duties  in  connection  with  imported  coaL — 
Smith  T.  United  States,  213. 
^=>48  (U.S.C.C.A.)  Evidence  held  to  make 
questions  for  jury  as  to  whether  United  States 
was  defrauded  of  customs  duties  in  connection 
with  imported  coal  as  result  of  conspiracy  be- 
tween defendants.— Smith  v.  United  States,  213. 

CONSTITUTIONAL  LAW. 

See  Courts,  ^=s>366 ;   Rape. 
Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  ^=9l6. 

CONSTRUCTION. 

See  Corporations,  <8=>478;  Courts,  «=»365,  366; 
Patents,  <©=>211 ;  Post  Office,  «=>14 ;  Sales, 
<@=>55,  467:  Statutes.  <g=>217,  219;  Trial, 
<©=»296:  WiUs. 

CONSTRUCTIVE  NOTICE. 

See  Notice. 

CONTRACTORS'  BONDS. 

See  Principal  and  Surety. 

CONTRACTS. 

See  Alteration  of  Instruments ;  Bills  and  Notes ; 
Compromise  and  Settlement;  Frauds,  Statute 
of;  Insurance;  Intoxicating  Liquors;  Lim- 
itation of  Actions,  ^=»46;  Payment;  Princi- 
pal and  Surety;  Sales;  Salvage,  ^=»36; 
Specific  Performance;  Telegraphs  and  Tele- 
phones ;    Warehousemen. 

VI.   ACTIONS  FOB  BREACH. 

e=»353(8)  (U.S.C.O.A.)  An  instruction  in  an 
action  for  breach  of  a  contract  by  which  plain- 
tiff was  to  do  certain  work  for  defendant  in  the 
construction  of  a  roundhouse  held  erroneous.— 
Western  Maryland  Ry.  Ck>.  ▼.  Eastern  Cement 
Gun  Co.,  506. 

CONVICTS. 

See  Grand  Jury. 

COPYRIGHTS. 

See  Appeal  and  Error,  ^=»71,  339 ;  Courts,  ^s» 
291;  Judgment,  ^=9744;  Literary  Property; 
Pleading,  ^==>36. 


n.   TITIiE*   COKVETAKCES,   CON- 
TRACTS.  AND   REGULATIONS. 

<$=»4I,42  (U.S.C.C.A.)  The  legal  title  to  a  copy- 
right vests  in  the  person  in  whose  name  it  is 
taken  out;  but  it  may  be  held  by  him  in  trust 
for  the  true  owner.— T.  B.  Harms  &  Francis, 
Day  &  Hunter  v.  Stem,  2. 
^=»48  (U.S.C.C.A.)  Oral  evidence  of  a  written 
license  to  use  copyrighted  matter  may  be  disre- 
garded, where  the  licensor  was  not  the  owner  of 
the  copyright  at  the  time  the  license  was  claim- 
ed to  have  been  given.— Historical  Pub.  Co.  v. 
Jones  Bros.  Pub.  Co.,  524. 

m.  INFRINGEMENT. 
(A)   TITbat  ConstttiiteB  Infringement. 

$=>55  (U.S.C.CA.)  A  copyright  of  a  story  held 
not  infringed  by  a  moving  picture  play,  where 
the  common  plot  was  old  and  the  embellish- 
ments which  added  literary  value  to  the  story 
were  not  reproduced  in  the  play. — London  v.  Bio- 
graph  Co.,  582. 

(B)  Actions. 

«=»76  (U.S.C.C.A.)  A  contract  for  the  future 
sale  of  a  copyright  gives  the  buyer  an  equitable 
title  which  is  suflScient  interest  to  sustain  a  bill 
by  both  buyer  and  seller  to  restrain  infringe- 
ment.—Historical  Pub.  Co.  V.  Jones  Bros.  Pub. 
Co.,  524. 

<@=>85  (U.S.C.CA.)  Where  R.,  in  violation  of 
agreement  to  assign  musical  compositions  to  de- 
fendants, assigned  to  other  parties,  who  stood  in 
his  shoes,  held,  that  they  could  not  enjoin  de- 
fendants from  infringing  their  copyright— T.  B. 
Harms  (Sc  BVancis,  Day  &  Hunter  v.  Stern,  531. 

Rule  that  injunction  will  not  be  granted  to 
one  not  doing  equity  and  coming  into  court  with 
unclean  hands  held  to  apply  to  injunction  to 
protect  copyright— Id. 

^=>86  (U.S.C.C.A.)  Complainant  whose  owner- 
ship of  a  copyright  at  the  time  of  suing  was  ad- 
mitted, is  entitled  to  injunction,  though  there 
was  no  evidence  of  ownership  at  the  time  of 
previous  infringement.— Historical  Pub.  Co.  y. 
Jones  Bros.  Pub.  Co.,  524. 

Injunction  against  infringement  of  a  copy- 
right should  be  limited  to  the  parts  of  the  publi- 
cations shown  to  infringe,  where  those  parts  can 
be  separated  from  the  rest.— Id. 

CORPORATIONS. 

See  CJompromise  and  Settlement,  ^»9 ;  Courts, 
^=»314;  Electricity;  Insurance;  Municipal 
Corporations;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

IV.   CAPITAIi,   STOCK,   AND   DIVI- 
DENDS. 
(C)  lasve  of  CertllleateA. 

<g=>99(l)  (U.S.C.CA.)  Under  Const  S.  C.  art 
9,  §  10,  and  <Div.  Ck>de  1912,  §  2889,  as  well  as 
independent  thereof,  corporation  held  not  au- 
thorized to  bind  itself  to  pay  for  stockholders' 
purchase  of  stock.— Shumpert  v.  National  State 
Bank  of  Columbia,  270. 

Other  stockholders  and  existing  creditors  held 
entitled  to  protection  of  rule  that  corporation 
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cannot  bind  itself  to  pay  for  stock  on  behalf  of 
stockholder,  in  the  absence  of  waiver  or  estop- 
pel— Id. 

(D)  Transfer  of  Shares. 

€=>M7  (U.S.C.C.A.)  Delay  in  bringing  action 
for  rescission  for  misrepresentation  in  the  sale 
of  stock  held  not  a  failure  to  act  with  reason- 
able promptness. — Irvin  v.  Koehler,  105. 

One  desiring  to  rescind  a  purchase  of  cor- 
porate stock  and  sue  for  the  price  paid  must 
act  promptly  after  discovering  the  misrepre- 
sentation or  facts  which  put  nim  on  inquiry. 
— Id. 

V.  MEMBERS    AND    STOCKHOLDERS. 

(D)  lilablltty  for  Corporate  Debts  and 
Acts. 

«g=>232(l)  (U.S.C.C.A.)  Corporate  creditors  can- 
not, under  Acts  W.  Va.  1882,  c.  96,  8  24,  hold 
stockholders  liable  on  the  ground  that  their 
subscriptions  had  not  been  paid,  where  there 
was  no  fraud  in  transaction  in  which  stock  was 
issued  for  property.— Maryland  Rail  Co.  v.  Tay- 
lor, 307. 

VH.  CORPORATE  POWERS  AND 
UABIUTIES. 

(B)  Representation  of  Corporation  by  Of- 
lloers    and   Aarents. 

(S=s>423  (U.S.C.C.A.)  Corporation  held  Uable 
for  agent's  slanderous  words  while  transacting 
its  business  and  in  connection  therewith. — 
Grand  Union  Tea  Co.  v.  Lord,  384. 

Defendant  held  liable  where  its  manager, 
while  making  inventory  of  store  in  charge  of 
plaintiff,  told  person,  inquiring  for  plaintiff, 
that  his  stock  and  cash  were  short. — Id. 

(D)  Contracts  and  Indebtedness. 

«=»477(1)  (U.S.C.CA.)  Corporate  mortgage,  ex- 
tcuted  as  part  of  transaction  whereby  entire 
stock  was  sold,  held  valid  to  extent  of  corporate 
debt  for  which  former  stockholders  gave  their 
own  notes,  assigning  the  mortgage  as  security. 
— Shumpert  v.  National  State  Bank  of  Colum- 
bia, 270. 

<&=>477(^)  (U.S.C.CA.)  Stockholders  held  au- 
thorized  in  equity  to  bind  corporation  by  sale 
or  mortgage  for  their  own  benefit  as  against 
themselves  and  subsequent  creditors  or  stock- 
holders with  notice  of  the  conveyance  or  mort- 
gage and  its  purposes.— Shumpert  v.  National 
State  Bank  of  Columbia,  270. 

<8=»478  (U.S.C.C.A.)  Rights  of  bank  holding 
notes  of  former  stockholders  for  corporate  debt 
secured  by  corporate  mortgage  held  not  affected 
by  permitting  payments  on  the  mortgage  to  the 
former  stockholders,  the  original  mortgagees. — 
Shumpert  y.  National  State  Bank  of  (Columbia, 
270. 

<S=s>479  (U.S.C.CA.)  A  trustee  in  a  corporation 
mortgage  h^ld  justined  in  declaring  the  debt  due 
and  foreclosing  on  default  in  payment  of  inter- 
est, where  the  mortgagor  was  in  the  hands  of 
receivers.— Guaranty  Trust  Co.  of  New  York  v. 
International  Steam  Pump  Co.,  480. 


Vm.  mSOLVEHGT  AKB  BECEIVEBS. 

«=»542(3)  (IJ.S.C.C.A.)  Subsequent  creditors 
held  entitled  to  attack  corporate  mortgage  for 
stockholders'  benefit,  unless  they  have  notice, 
not  only  of  the  mortgage,  but  of  its  purpose.— 
Shumpert  v.  National  State  Bank  of  Columbia^ 
270. 

<g=>544(2)  (U.S.CCA.)  Unpaid  balances  due 
on  stock  subscriptions  constitute  a  trust  fund 
for  corporate  creditors.— Maryland  Rail  (3o.  v. 
Taylor,  307. 

<3=»547(4)  (U.S.C.CA.)  Recorded  bills  of  iale 
and  chattel  mortgage  executed  by  corporation 
held  to  put  subsequent  creditors  on  notice  that 
it  was  to  secure  debt  of  the  stockhoMert,  so 
that  they  could  not  attack  its  validity.— Sham- 
pert  V.  National  State  Bank  of  Columbia,  270. 

<S=s>552  (U.S.C.CA.)  Consent  of  directors  of  a 
corporation  to  the  appointment  of  receivers  heid 
to  have  been  given  in  good  faith,  and  not 
through  fraud  or  collusion.— Guaranty  Trust  Co 
of  New  York  v.  International  Steam  Pump  Co., 
480. 

<&=>559(5)  (U.S.C.CA.)  A  receiver  of  an  m- 
solvent  corporation  takes  the  property  subject 
to  existing  liens;  the  fact  of  insolvency  and 
the  appointment  of  the  receiver  not  impairini; 
a  valid  contract  lien. — Schmidtman  v.  Atlantic 
Phosphate  &  Oil  Corp.,  79. 

<@=»560(1)  (U.S.C.CA.)  It  is  the  duty  of  wcot- 
ers  appointed  for  a  corporation  in  a  creditors' 
suit,  on  the  maturity  of  interest  on  a  mortgage, 
a  failure  to  pay  which  will  render  the  mortgage 
foreclosable,  to  apply  to  the  court  for  instruc- 
tions.—Guaranty  Trust  Ca  of  New  York  v.  In- 
ternational Steam  Pump  C).,  480. 

«=>566(6)  (U.S.C.C.A.)  Labor  Law  N.  Y.,  f  9, 

making  claims  for  wages  preferred  debts  on  re- 
ceivership of  partnership  or  domestic  corpora- 
tion  held  not  to  give  claims  for  wages  prefer- 
ence over  lien  of  mortgage. — Schmidtman  v.  At- 
lantic Phosphate  &  Oil  Corp.,  79. 

Labor  Law,  N.  Y.  f  9.  giving  preference  to 
claims  for  wages  on  receivership  of  corpon- 
tion,  held  not  to  apply  to  receivership  in  fore- 
closure suit,  though  general  receivers  previouslj 
appointed  were  appointed  receivers  tberon.— 
Id. 

XH.  FOREIOir  CORPORATIOH8. 

<S=s>668(14)  (U.S.C.CJL)  West  Virginia  stit« 
court  held  to  acquire  jurisdiction  in  actioo 
against  foreign  corporation  by  levy  nnder  at- 
tachment and  execution  of  order  of  poblicatioiL 
under  Code  W.  Va.  1913,  c.  124,  §  11  (aec  4747L 
—Missouri  Valley  Bridge  &  Iron  Co.  y.  Blake, 
411. 

COSTS. 

See  Bankruptcy,  ^=»475. 

COURT  RULES  CITED. 

Equity  Rule  22—540. 
Equity  Rules  29,  81—169. 
Equity  Rule  37—457. 
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COURTS. 

See  Admiralty,  ^=>21;  Aliens,  ^=>67:  Bank- 
mptcy,  ^=»493 ;  Cnminal  Law,  ^=^89 ;  Ha- 
beas Corpus;  Judges;  Mandamus;  Prohibi- 
tion ;      Removal  of  Causes. 

VU.  UHITED   STATES  COURTS. 

(A)  JmrlsdlctloB   aad  Powers   In  General. 

^=>270  (U.S.C.CA.)  An  alien  can  maintain  a 
suit  against  a  citizen  only  in  the  district  of  his 
residence,  unless  defendant  waives  his  personal 
privilege  to  be  sued  only  in  such  district— Le- 
high  Valley  Coal  Co.  v.  Washko,  230. 

€=»275  (U.S.C.C.A.)  On  allegations  that  plain- 
tiff was  a  citizen  and  a  resident  of  New  York 
City,  and  that  defendant  was  a  Pennsylvania 
corporation,  an  action  was  properly  brought 
in  the  Southern  district  of  New  YorL— Lehigh 
Valley  Coal  Co.  v.  Washko,  230. 

<S=s>276  (U.S.C.CA.)  Defendant,  knowing  that 
plaintiff  is  alien  suing  in  wrong  district,  may 
dismiss  or  proceed  to  trial,  but,  if  not  advised 
of  plaintifiTs  alienage,  may  raise  the  point  at 
the  trial.— Lehigh  Valley  Coal  Co.  v.  Washko, 
230. 

Defendant,  taking  no  step  to  stop  further 
prosecution  of  suit  brought  in  wrong  district, 
held  to  waive  his  right— Id. 

Defendant  held  to  have  waived  objection  to  ac^ 
tion  by  alien  in  wrong  district  by  moving  to 
dismiss  on  that  ground,  and  on  the  further 
ground  that  no  cause  of  action  had  been  proved. 
-Id. 

C=>277  (tr.S.C.C.Aj)  Where  facts  appear  indi- 
cating that  plaintiff  is  suing  in  wrong  district, 
held,  that  trial  may  be  suspended  for  production 
of  witnesses  on  issue  of  defendant's  knowledge 
thereof  when  it  appeared.  Joined  issue,  or  went 
to  trial.— Lehigh  Valley  Coal  Co.  >.  Washko, 
230. 

Issue  as  to  defendant's  knowledge  that  ac 
tion  is  brought  in  wrong  district,  when  it  ap- 
peared, joined  issue,  or  went  to  trial,  held  de- 
terminable by  the  judge.— Id. 

Refusal  to  dismiss  when  it  appears  at  trial 
that  defendant  did  not  know  averments  of  citi- 
zenship and  residence  were  untrue  and  that  ac- 
tion was  brought  in  wrong  district  held  error. 
—Id. 

(B)  Jnrladletlon  Dependent  on  Natnre  of 

Svbjeet-Hatter. 

<e=>29l  (U.S.C.C.A)  Under  Judicial  Code,  f 
256,  right  asserted  and  defense  interposed  in 
salt  for  infringement  of  copyright,  held  with- 
in the  exclusive  jurisdiction  of  the  federal 
courts.— T.  B.  Harms  &  Francis,  Day  &  Hunter 
V.   Stem,  2. 

^=>294  (U.S.C.CA.)  Suit  bv  receivers  to  recov- 
er part  of  trust  estate  held  within  jurisdiction 
of  federal  court  appointing  tbem,  irrespective  of 
citizenship  or  the  amount  involved.— Kirkland 
V.  Knox,  116. 

^=»299  (U.S.C.CA.)  Where,  in  action  against 
attorneys  for  neglecting  to  defend,  declaration 
did  not  show  existence  of  defense,  held,  that  it 
failed  to  show  amount  within  court's  jurisdic- 


tion, even  though  attorneys  were  liable  for  nom- 
inal damages.- Maryland  Casualty  Co.  v.  Price, 
391. 

(O  Jnrladletlon     Dependent     on     Cltlsen- 

■blpy   Residence,   or   Cltaraoter 

of  Parties* 

^=»3I4  (U.S.C.CA.)  A  corporation  is  a  resi- 
dent of  the  state  which  chartered  it,  for  pur- 
poses of  the  jurisdiction  of  a  federal  court— 
Thomas  v.  South  Butte  Mining  Co.,  162. 
<8=»322(2)  (U.S.C.C.A.)  In  the  acts  of  Congress 
defining  the  jurisdiction  of  the  federal  courts, 
the  words  "inhabitant"  and  ''resident"  are  syn- 
onymousj  and  an  allegation  that  a  complainant 
corporation  is  a  "resident"  of  another  state  is 
sufficient- Thomas  v.  South  Butte  Mining  Co., 
162. 

(B)  Froeednre*  and  Adoption  of  Practice 
of  State  Covrts* 

«=»335(1)  (U.S.C.CA.)  Rev.  St.  f  914  (Omp. 
St  1913,  §  1537),  does  not  require  United 
States  courts,  in  the  trial  of  equity  causes,  to 
conform  with  the  procedure  in  like  causes  in 
the  state  courts.— Waldo  v.  Wilson,  540. 
(@=:>336  (U.S.C.CA.)  Rev.  St  S  914  (Comp.  St 
1913,  §  1537),  does  not  require  United  States 
courts  in  the  trial  of  admiralty  causes  to  con- 
form with  the  procedure  in  like  causes  in  the 
state  courts.— Waldo  v.  Wilson,  540. 
^=»343  (U»S.C.C.A.)  Citizens  of  another  state 
held  to  be  dispensed  with  as  parties  in  federal 
court,  if,  though  necessary  parties,  the  case 
may  be  finally  decided  between  the  litigants 
without  bringing  them  before  the  court. — Ex 
parte  Equitable  Trust  Co.  of  New  York,  457. 

The  court  may  not  dispense  with  persons  hav- 
ing rights  so  closely  related  to  the  issues  be- 
tween the  parties  in  court  that  a  final  decision 
cannot  be  made  without  affecting  their  rights. 
— Id. 

As  party  to  agreement  collateral  to  railroad 
mortgage  was  not  necessary  or  proper  party  to 
foreclosure  suit,  equity  rule  37  held  not  to  au- 
thorize court  to  order  that  it  be  made  a  party. 
— Id, 

^=>348  (U.S.C.CA.)  In  the  federal  courts,  in 
an  action  for  the  injury  or  death  of  an  employ^, 
the  burden  of  proving  contributory  negligence 
rests  on  the  defendant  regardless  of  any  con- 
trary rule  in  the  state  courts.— New  iEtna  Port- 
land Cement  Co.  v.  Hatt  497. 
«g=>356  (U.S.C.CA.)  Under  Panama  Act,  §  9, 
an  action  at  law  in  the  District  Court  of  the 
Canal  Zone  can  only  be  reviewed  by  writ  of 
error,  and  a  suit  in  equity  on  appeal.— Panama 
R.  Co.  V.  Beckford,  430. 

(F)   State  lia-nrs  as  Rnles  of  Decision. 

^=9365  (U.S.C.CA)  Questions  whether  widow 
could  maintain  eqmtable  action  on  antenuptial 
agreement,  and  whether  abandonment  of  hus- 
band constituted  failure  of  consideration,  held 
questions  of  local  law,  and  decision  of  state 
court  of  last  resort  would  not  be  reviewed.— 
Schnepfe  v.  Schnepfe,  91. 
^=>365  (U.S.C.CA)  In  construing  a  will  affect- 
ing title  to  real  estate  in  Kansas,  the  federal 
court  is  controlled  by  the  construction  placed  on 
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similar  provisions  by  the  Supreme  Ourt  of  that 
state.— Lucas  v.  McNeill,  558. 
<g=>366(l)  (U.S.C.O.A.)  The  Oklahoma  Su- 
preme Court's  construction  of  Const.  Okl.  art. 
23,  §  9,  is  binding  on  the  federal  court  in  an 
action  for  the  delay  in  delivering  a  telegram  to 
which  provision  is  applicable. — Gardner  v.  West- 
em  Union  Telegraph  Co.,  399. 
<S=>366(19)  (U.S.C.CJL.)  Exemption  of  crop 
growing  on  homestead  held  under  laws  of  Unit- 
ed States  held  governed  by  laws  of  the  state  as 
construed  by  its  highest  court.— Olmsted-Ste- 
venson  Co.  y.  Miller,  257. 

(H)  Circuit  Courts   of  Appeals. 

e=»406(l)  (U.S.C.CA.)  Circuit  Court  of  Ap- 
peals held  not  authorized  to  weigh  the  evidence 
or  to  reverse  findings  of  fact  by  the  trial  judge 
supported  by  submissible  evidence.— Rutan  v. 
Johnson  &  Johnson,  363. 

Vin.   CONCURRENT  AND   CONFLICT. 

ING  JURISDICTION,  AND 

COMITT. 

(A)  Courts  of  Same  State,  and  Transfer  of 
Causes. 

<©=>475(10)  (TJ.S.C.C.A.)  Court  in  which  suit  to 
foreclose  railroad  mortgage  was  brought  held 
not  authorized  to  prevent  trustee  from  bringing 
suit  in  another  jurisdiction  against  the  mort- 
gagor and  another  company  to  enforce  a  collat- 
eral agreement— Ex  parte  Equitable  Trust  Co. 
of  New  York,  457. 

(B)   State    Courts    and    United    States 
Courts. 

<@=>492  (U.S.C.CA.)  The  issuance  of  the  sum- 
mons in  a  suit  in  equity  wrongly  begun  on  the 
law  side  does  not  give  the  federal  court  jurisdic- 
tion as  against  a  state  court  in  which  the  suit 
was  begun  between  the  issuance  of  the  summons 
and  the  filing  of  the  complaint. — Waldo  v.  Wil- 
son, 540. 

€=>493(2)  (U.S.C.CA.)  A  federal  court  fceW  not 
deprived  of  jurisdiction  of  a  suit  to  establish 
rights  against  a  testamentary  trustee  by  a  sub- 
sequent decree  of  a  Surrogate's  Court  directing 
the  trustee  to  pay  the  fund  to  another.— Brown 
v.  Fletcher,  280. 

€=;>508(1)  (U.S.C.CA.)  A  federal  court  wiU  re- 
strain proceedings  in  a  state  court  only  to  en- 
force its  decree  or  judgment  or  to  protect  its 
jurisdiction  already  acquired  before  the  pro- 
ceedings in  the  state  court  were  begun.— Waldo 
V.  Wilson,  540. 


CREDIBILITY. 

See  Witnesses. 

CREDITORS. 

See  Bankruptcy;   Insolvency. 

CRIMINAL  UW. 

See  Bankruptcy.  ^=>485-495;  Conspiracy; 
Fines ;  Grand  Jury ;  Indictment  and  Informa- 
tion; Post  OflSce;  Prostitution;  Rape;  Re- 
ceiving Stolen  Goods ;   Witnesses. 


IV.  jxntiSDioTioir. 

^=»89  (U.S.C.CA.}  Federal  courts  have  no  com- 
mon-law criminal  jurisdiction,  and  it  is  essential 
to  such  jurisdiction  that  Congress  shall  have 
made  the  act  a  crime,  affixed  a  punishment,  and 
declared  the  court  that  shall  have  jurisdiction. 
—Oliver  y.  United  States,  166. 

X.  EVIDEUCS. 

(G)  Acta    and    DeclarmtioAa    ef    CoMaplra- 
tora  and  CodefeAd»nta. 

€=>422(6)  (U.S.C.CA.)  In  a  prosecution  against 
two  for  violating  the  White  Slave  Act,  a  state 
ment  in  writing,  made  bv  one  of  those  accused, 
was  properly  received,  though  made  out  of  the 
presence  of  the  other,  where  the  jury  were  charg- 
ed not  to  consider  the  statement  as  against  that 
accused  not  making  it— Hays  y.  United  Statei, 
294. 

(J)  Teatlmonx   of  Aceompllees   «md   Co4e« 
fendaata. 

^=s>507(l)  rU.S.C.C.A.)  In  a  prosecution  for  vio- 
lating  the  White  Slave  Act,  the  woman  trans- 
ported is  not  an  accomplice.— Hays  y.  United 
States,  294. 

XH.   TIUAI.. 

(B)  Coame  aad  Condaot  af  Trial  ia  Gea- 
eral. 

<e=>649(l)  (U.S.CCJL.)  Denial  of  10  minutes  to 
defendant's  counsel  to  examine  charge,  for  pur- 
pose of  framing  exceptions  and  requests  for  ad- 
ditional instructions,  held  not  an  abuse  of  dis- 
cretion.—Hughes  V.   United   States,  238. 

(O  Reeeptloa  of  Kvldeaee. 

«=>670  (U.S.C.CA.)  A  proposition  for  the  of- 
fer of  evidence  by  defendant,  charged  with  usinf 
the  mails  to  defraud,  held  too  indefinite  for  er- 
ror to  be  predicated  on  the  refusal  of  the  en- 
dence.— Finnegan  y.  United  States,  447. 

(B)  Arsrameata  aad  Coadaet  of  Coaaael. 

«=>730(3)  (U.S.C.CA.)  A  remark  by  the  prose- 
cuting attorney  held  not  erroneous  as  seelon?  to 
compel  defendant  to  produce  as  evidence  the  let- 
ter he  was  charged  to  have  received  in  further 
ance  of  a  scheme  to  defraud  where  the  court 
negatived  such  inference.— t^innegan  y.  United 
States,  447. 

(F)  Provlaoe  of  Coart  aad  Jarjr   la  Gen* 

eral. 

«=>74l(l)  (U.S.C.CA.)  Where  the  reasontWe- 
ness  of  the  only  hypothesis  of  innocence  pro- 
pounded presents  a  question  on  which  men  of 
ordinary  intelligence  differ,  it  is  for  the  jury.— 
Glass  V.  United  States,  253. 
<@=»74l(l)  (U.S.C.CA.)  Where  there  is  snb- 
stantial  evidence  to  establish  all  the  elements  of 
the  offense  charged,  verdict  for  accused  cannot 
be  directed  on  the  theory  that  the  evidence  ii 
Insufficient  to  convince  the  jury  of  accusni^s 
guilt  beyond  a  reasonable  doubt— Hays  y.  Unit- 
ed States,  294. 

(G)  NeoeaaltTy  Reaalaitea,  aad  Samefeaer 

of  laatraotloaa. 

«=>776(2)  (U.S.CCA.)  Instruction  as  to  eri^ 
dence  of  good  character  htld  to  correct  statr 
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ment  of  the  law,  and  to  sabstantially  cover  all 
defendants  were  entitled  to.— Hughes  v.  United 
States,  238. 

^=>780(3)  (F.S.C.C.A.)  In  a  prosecution  for  vi- 
olating the  White  Slave  Act,  charge  that  the 
jury  ^ould  consider  that  the  woman  was  im- 
plicated in  the  improper  transaction  is  suffi- 
cient.—Hays  V.  United  States,  294. 

(H)  Requests    for    Instrvetloms. 

«=»824(;»)  (U.S.C.C.A.)  The  failure  to  charge  a 
legal  principle,  such  as  the  effect  of  circumstan- 
tial evidence,  was  not  error,  in  the  absence  of 
a  request  for  such  instruction. — Hughes  v.  Unit- 
ed States,  238. 

«=>829(1)  (U.S.C.C.A.)  Requested  instructions, 
which,  so  far  as  proper,  were  sufficiently  cov- 
ered by  the  general  written  charge  given  by  the 
court,  were  properly  refused.- Hughes  v.  United 
States.  23a 

«=>829(19)  (U.S.C.C.A.)  TTie  refusal  of  a  re- 
quested charge  as  to  a  reasonable  hypothesis  of 
innocence  held  proper,  in  view  of  the  court's 
charge  on  the  presumption  of  innocence  and 
necessity  of  proof  of  guilt  beyond  reasonable 
doubt.— Olass  v.  United  States,  263. 

Xm.  MOTIOHS   FOB   HEW   TRIAL 
AND  IN  ABBEST. 

«=>9I9(5)  (U.S.C.C.A.)  An  obgection  to  ar- 
gument of  prosecuting  counsel,  first  called  to 
the  attention  of  the  court  by  a  motion  for  a  new 
trial,  came  too  late.— Smith  v.  United  States, 
213. 

XV.  APPEAL  AND  EBBOB,  AND 
CEBTIOBABI. 

(B)   PreseBtatlon  and  Reservation  in  iH^tr- 
er  Covrt  of  Groands  of  ReTlevr. 

<S=>I032(5)  (U.S.C.C.A.)  Indictment  for  con- 
spiracy  to  defraud  the  United  States  out  of  cus- 
toms duties  on  imported  coal  by  false  weights 
held  sufficient,  in  absence  of  objection  before 
trial  or  to  testimony  or  rcxjuesL  to  limit  scope 
of  the  charge.— Smith  v.  United  States,  213. 
^=s>l044  (U.S.C.O.A.)  AppeUate  courts  need  not 
consider  the  question  whether  there  was  sub- 
stajitial  evidence  to  sustain  a  conviction,  in  the 
absence  of  a  request  for  an  instructed  verdict 
and  an  exception  to  its  denial.— Glass  v.  United 
SUtes,  253. 

«=>I056(1)  (U.S.C.CA.)  The  faUure  to  charge 
a  legal  principle,  such  as  the  effect  of  circum- 
stantial evidence,  was  not  error,  in  the  absence 
of  a  request  for  such  instruction,  or  an  excep- 
tion based  on  its  omission.— Hughes  v.  United 
SUtes,  23a 

(G)   ReTienr. 

<S=>II34(4)  (U.S.C.CA.)  The  denial  of  a  new 
trial  is  not  reviewable  by  the  Circuit  Court  of 
Appeals.— Hughes  v.  United  States,  238. 
«=»II56(1)  (U.S.C.CA.)  Order,  denying  new 
trial  in  exercise  of  discretion  after  consideration 
of  all  affidavits  presented,  held  not  to  be  disturb- 
ed, where  circumstances  did  not  plainly  require 
a  review  and  reversal- Smith  v.  United  States, 
218. 


<g=5>n59(4)  (U.S.CCA.)  That  the  jury  beUeved 
the  testimony  of  the  government's  witnesses 
rather  than  that  told  by  defendant  is  a  result 
which  an  appellate  court  will  not  disturb.— 
Cuomo  V.  United  States,  304. 
<S=s>ll69(l)  (U.S.CCA.)  In  a  prosecution  for 
using  the  mails  to  defraud,  the  admission  of 
parol  evidence  to  establish  the  existence  of  the 
corporation  whose  stock  defendant  sold  was  not 
prejudicial.— Finnegan  v.  United  States,  447. 
^=s>ll69(5)  (U.S.C.CA.)  Where  court  struck 
out  statements  volunteered  by  witness  and  told 
jury  to  disregard  them,  held^  that  there  was 
no  reversible  error,  especially  where  objection 
was  to  the  questions  rather  than  the  objection- 
able answers.— Chiomo  v.  United  States,  304. 

CROPS. 

See  Bankruptcy,  «s330d;   Goarts,  «s»3«6. 

CROSSINGS. 

See  Bailroads,  «=»312-351. 

CUMULATIVE  EVIDENCE. 

See  Trial,  «=>56. 

CUSTOMS  DUTIES. 

See  Conspiracy;  Criminal  Law,  ^=»1032. 

DAMAGES. 

See  Collision,  ^=^129;    Malicious  Prosecution, 
«=>67. 

DEATH. 

See  Admiralty,  ^=^21. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Insolvency. 

DECREE. 

See  Eqaity,  4=9427. 

DELEGATION  OF  DUTY. 

See  Master  and  Servant,  ^=^151. 

DELIVERY. 

See  Shipping,  ^=^115;   Warehousemen. 

DEMURRER. 

See  Appeal  and  Error,  ^=>917. 

DEPORTATION. 

See  Aliens,  «»32,  36. 

DESCENT  AND  DISTRIBUTION. 

See  Jadgment,  «s»688;   WiHa. 

DESCRIPTION. 

See  Mechanics*  liens,  «=>136. 
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DIRECTING  VERDICT. 

See  Criminal  Law,  ^=s>741. 

DISABILITIES. 

See  Aliens,  ^s»2. 

DISCHARGE. 

See  Bankruptcy,  ^=>407,  414;  Compromise  and 
Settlement;    Principal  and  Surety,  ^=»117. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ^s>955 ;  Criminal  Law, 
«=>ll56,  1159;  Injunction,  ^=s>161;  Receiv- 
ers. «=>198. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  ^=»71,  339;  Courts, 
<©=>276,  277;    Judgment,  <8=»570. 

n.  IHVOLUNTARY. 

<g=>58(5)  (U.S.C.C.A.)  Dismissal  of  complaint 
held  proper,  though  evidence  showed  cause  of 
action,  not  pleaded  or  called  to  the  court's  at- 
tention, where  leave  to  amend  was  not  asked.— 
Matt  J.  Ward  Co.  v.  Goelet,  173. 

DISQUALIFICATION. 

See  Grand  Jury. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=9730,  919. 

DISTRICTS. 

See  Appeal  and  Error,  <®=>185;  Courts,  ^=5> 
270-277;    Patents,  <©=>288. 

DOCKETS. 

See  Trial,  ^=s»ll. 

DOMICILE. 

See  Courts,  i8=>294. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGS. 

See  Internal  Revenue,  ^:=»20. 

DURESS. 

See  Internal  Revenue,  ^==>38. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

ELECTIONS. 

See  Municipal  Corporations,  ^=:»918. 


ELECTRICITY. 

^=>ll  (U.S.CC.A.)  An  electric  power  company 
need  not  turn  off  the  current  before  living  no- 
tice of  exercising  its  option  to  terminate  the 
contract  for  arrearages  in  payment.— Maxwell  v. 
Holmesville  Mill  &  Power  Co.,  570. 

A  notice  of  the  termination  of  a  contract  for 
electric  current,  directed  to  the  contracting  com- 
pany, but  served  on  the  general  manager  ot 
that  company's  successor,  held  sufflci^it  notice 
to  the  successor.— Id. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  9s>107. 

EQUITY. 

See  Action;  Copyrights,  ^=»76-86;  Courts, 
^=»335;  Injunction;  Judgment,  ^=>407; 
Patents,  <e=s>287,  288;  Receivers;  Specific 
Performance;   Trial,  ^:9ll. 

I.   JURISDICTION,  PBINCIPI.es,  AND 
MAXIMS. 

(B)  Remedy   at   Law   and    Maltlplleity    of 
Salts. 

<©=>53(2)  (U.S.CC.A.)  The  objection  that  the 
complainant  in  a  suit  in  equity  has  an  adequate 
remedy  at  law,  unless  made  by  the  pleadings,  is 
waived.— Thomas  v.  South  Butte  Mining  Co., 
162. 

(C)  Principles  and  M^lma  of  BqnltT* 

^=»54  (U.S.CC.A.)  A  court  of  equity  is  a  court 
of  conscience,  and  withholds  aid  when  asked  to 
do  that  which  it  deems  against  conscience.— T. 
B.  Harms  &  Francis,  Day  &  Hunter  v.  Stern. 
531. 

^=»65  (U.S.CC.A.)  Judgment  dismissing  suit 
for  specific  performance  held  to  prevent  denial 
of  relief  in  subsequent  suit,  on  ground  that 
plaintiff  did  not  come  into  court  with  clean 
hands.— T.  B.  Harms  &  Francis,  Day  &  Hunt- 
er V.  Stern,  2. 

m.  PARTIES  AND   PROCESS. 

«e=s>94  (U.S.CCA.)  To  a  suit  to  establish  a 
claim  against  a  testamentary  trustee,  by  an  as- 
signee of  the  beneficiary  who  r^udiates  the 
assignment,  such  beneficiary  is  an  indispensable 
party.— Brown  v.  Fletcher,  28(X 
<@=s>94  (U.S.CCA.)  It  is  the  established  role 
in  the  federal  courts  that  a  suit  in  equity  may 
proceed  without  the  presence  of  all  proper,  or 
even  necessary,  parties,  and  that  only  indispen- 
sable parties  must  be  joined.— Lion  Tractor  C6. 
V.  Bull  Tractor  Co„  344. 

Persons  who  have  disposed  of  all  tfaeir  inter- 
est in  the  subject-matter  of  a  suit  in  equity,  and 
who  cannot  be  aftected  by  the  decree,  are  neither 
indispensable  nor  necessary  parties.- Id. 

X.   DECREE  AND  ENFORCEMENT 
THEREOF. 

<S=»427(1)  (U.S.CCA.)  The  jurisdiction  of  a 
court  of  equity  is  always  limited  to  the  subject- 
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matter  in  the  case  before  it.— Ex  parte  Equitable 
TruBt  Co.  of  New  York,  457. 


XI.  BUX  OF  REVIEW. 

<d=»442  (U.S.C.C.A.)  A  bill  of  review  deals  with 
the  state  of  things  existing  at  the  time  it  is 
filed.— Thomas  v.  South  Butte  Mining  Co.,  162. 
«=»447(4)  (U.S.C.C.A.)  To  warrant  a  court  in 
permitting  the  filing  of  a  bill  of  review  for  the 
purpose  of  introducing  new  evidence,  it  must 
appear  that  such  evidence  was  unknown  to  the 
moving  party  and  could  not  have  been  produced 
on  the  hearing.— Thomas  v.  South  Butte  Mining 
Co.,   162. 

EQUITY  RULES. 

See  Court  Rules  Cited. 

EQUIVALENTS. 

See  Patents,  ^=s>246. 

ESTATES. 

See  Wills. 

ESTOPPEL 

See  Injunction,  ^=»26 ;   Judgment,  «=»551-744. 

m.  EQUITABLB  ESTOPPEL. 

(B)  PleadtniP,  Bvldenee,  Trial,  and  Re- 
view, 

«=>II9  (U.S.C.C.A.)  In  trespass  to  try  Utle 
whether  defendant  bad  previously  made  a  claim 
inconsistent  with  his  defense  held  for  the  iury 
under  proper  instructions.— Creal  v.  Gallup, 
284 

EVIDENCE. 

See  Aliens,  ^=:»32 ;  Appeal  and  Error,  ^=s»231. 
232,  1010,  1012,  IC^.  1053;  Attornev  and 
CHent;  Bankruptcy,  <S=>303,  414;  Bills  and 
Notes,  ^=s>494.  496;  Collision;  Courts,  <@=» 
348;  Criminal  Law,  ^=>422,  507;  Habeas 
Corpus;  Insurance,  ^=9648,  651;  Malicious 
Prosecution;  Master  and  Servant,  ^=>265, 
270;  Patents,  <©=>34;  Post  Office,  <@=>49; 
Railroads,  ^==>347,  481;  Receiving  Stolen 
Goods,  ^=»8;    Trial,  ^=:»412;    Witnesses. 

Reception  at  trial,  see  Criminal  Law,  $=>670; 
Trial,  <^=5>56.  84. 

I.  JUDICIAL   NOTICE. 

^=>I5  (D.S.C.CA.)  The  court  can  take  judicial 
notice  that  all  persons  of  a  particular  national- 
ity were  not  bom  in  the  country  of  their  race. 
—United  States  v.  Sisson,  168. 

n.  PRESUMPTIONS. 

<S=»67(1)  (U.S.C.CA.)  Where  the  testimony 
showed  that  plaintiff  was  born  in  Austria,  she 
would  be  considered  an  alien  until  the  contrary 
was  shown.— Lehigh  Valley  Coal  Go.  v.  Washko, 
230. 

Vn.  ADMISSIONS. 

(A)  Natarey   Fomiy  and  laetdents  in  Gen- 
eral. 

<d=>208(4)  (U.S.C.CA.)  In  trespass  to  try  title, 
defendant's   answer,  in   prior   equity  suit,   un- 


signed and  unsworn  to  by  defendant  or  his 
counsel,  held  inadmissible.— Creal  v.  Gallup, 
284. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^=^266;   Criminal  Law, 
^s>l()44,  1056;  Reference. 

EXCLUSION. 

See  Aliens,  <8s>32,  36. 

EXECUTION. 

See  Bankruptcy,  ^=:»140;    Exemptions. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Judgment,  «s>688;  Wills. 

EXEMPTIONS. 

See  Bankruptcy,  <8s>306,  397;  Courts,  <S=>366. 


IV. 


PROTECTION  AND  ENFORCE- 
MENT OF  RIGHTS. 


^=»II8  (U.S.C.C.A.)  If  property  of  government 
contractor  was -immune  from  attachment  under 
Rev.  St,  I  3753  (Comp.  St.  1913,  §  6950),  held, 
that  government  alone  could  assert  the  immuni- 
ty, and  contractor  could  not  do  so  in  action 
against  it — Missouri  Valley  Bridge  &  Iron  Co. 
V.  Blake,  411. 

EXPLOSIVES. 

See  Master  and  Servant,  «=>95i^,  149,  266. 

FALSE  IMPRISONMENT. 

See   Appeal    and    Error,    ^=91053;     Malicious 
Prosecution. 

FAULT. 

See  Collision. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Master  and  Servant,  ^=>107. 

FEE  SIMPLE. 

See  Wills,  «=9616. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=>201. 

FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error,  ^=971. 

FINDINGS. 

See  Appeal  and  Error.  «S=»989-1012,  1070. 

FINES. 

«g=5>ll  (U.S.C.C.A.)  Where  defendant,  fined  on 
complainant's  application  for  violation  of  in- 
junction, fails  to  pay  fine,  held,  that  he  can  be 
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ordered  imprisoned  until  he  pays  the  fine.— Dela- 
ware, L.  &  W.  R.  CJo.  V.  Prank,  182. 

FIRES. 

See  Railroads,  «=>481. 

FIXTURES. 

<e=s>20  (U.S.C.C.A.)  The  lien  or  privilege  for 
purchase  money  given  to  the  vendor  of  movables 
by  Civ.  Code  La.  art.  3227,  continues  to  exist, 
although  the  thing  sold  has  been  incorporated  in- 
to a  building,  if  it  can  be  removed  without  injury 
to  the  soil  or  structure.— Whitney-Centrid  Trust 
&  Savings  Bank  y.  Luck,  425. 

FORECLOSURE. 

See  Railroads,  «=»i86-200. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^s>668. 

FORFEITURES. 

See  Aliens,  «=s>S6;    Salvage,  «»21. 

FORNICATION. 

See  Prostitution. 

FRAUD. 

See  Corporations,  «=>552;    Post  OflSce;    Prin- 
cipal and  Surety,  ^ss>S9, 

FRAUDS,  STATUTE  OF. 

See  Judgment,  ^ss>570. 

V.  AGBEEMEHTS   WOT  TO  BE  PEB- 

FOBHED  WITUIN  ONE  TEAB 

OB  DUBING  UFETIBffE. 

^»49  (U.S.C.C.A.)  Agreement  to  pay  commis- 
sions for  procuring  tenants  held  not  to  be  per- 
formed within  one  year,  where  tenants  were  not 
accepted  unless  they  fully  complied  with  exist- 
ing lease  having  more  than  a  year  to  run.— Matt 
J.  Ward  Co.  v.  Goelet,  173. 

IX.  OPEBATION  AND  EFFECT  OF 
STATUTE. 

<@=»I38(4)  (U.S.C.CJL)  Though  agreement  to 
pay  broker  commissions  was  void  under  statute 
of  frauds,  AeW,  that  the  broker  might  recover 
upon  a  quantum  meruit  for  services  rendered 
and  accepted.— Matt  J.  Ward  Co.  v.  Goelet,  173. 

GAMING. 

See  Post  Office,  <©=>14. 

GRAND  JURY. 

See  Indictment  and  Information. 

<®=»5  (U.S.C.C.A.)  Under  Judicial  Code,  §  275, 
and  Const.  S.  C.  art  5.  §  22,  and  article  2,  $  6, 
conviction  of  making  false  reports  of  articles 
shipped  in  interstate  commerce,  does  not  dis- 
qualify from  service  as  grand  juror.— Christo- 
poulo  V.  United  States,  98. 
A  conviction  for  making  false  reports  of  the 


weight  of  articles  shipped  in  interstate  com- 
merce does  not  show  want  of  good  moral  charac- 
ter, which  will  disqualify  a  grand  juror.— Id. 

Under  Civ.  Code  S.  C.  1912,  |  4086,  the  pres- 
ence on  the  grand  jury  of  one  whose  character 
was  questioned,  but  who  was  retained  on  the 
jury  list  by  the  board  of  jury  commisaioDeiii 
does  not  invalidate  indictment.— Id. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

HABEAS  CORPUS. 

n.   JUBISDICTION.    PBOCEEDIV6S, 
AND  BEIiIEF. 

^=»92(1)  (U.S.C.C.A.)  On  habeas  corpus  pro- 
ceedings to  secure  the  discharge  of  Chinese  wo- 
man found  guilty  of  violating  Act  Feb.  20. 1907, 
as  amended  by  Act  March  26,  1910,  the  court 
need  not  weigh  the  evidence.— Ex  parte  Cbaa 
Kam,  184. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=>1060-1070;  Crim- 
inal Law,  ^s>1169. 

HIGHWAYS. 

See  Railroads,  ^=>312-351. 

HOMESTEAD. 

See  Bankruptcy,  <8=»396;  Courts,  «=»386;  Ex- 
emptions;   Public  Lands,  ^=>3i5. 

HUSBAND  AND  WIFE. 

See  Courts,  ^=s>365;    Judgment,  ^=>688. 

ILLEGALITY. 

See  Bilk  and  Notes,  <e=9494. 

IMPEACHMENT. 

See  Witnesses. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Medianics'  Liens;   Patents,  ^=»24(l 

INCOME  TAX. 

See  Internal  Revenue,  9s>7. 

INDEMNITY. 

See  Principal  and  Surety. 

INDIANS. 

See  Statutes,  ^=»219. 

<@=»I3  (U.S.C.C.A.)  Under  Act  May  27,  W& 
§  3,  the  enrollment  record,  giving  an  Indiifi'i 
age  as  9  years,  is  not  conclusive  that  be  v« 
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a  minor  when  he  conyeyed  lands  one  month  less 
than  12  years  thereafter.—McDaniel  y.  Holland, 
139. 

«=>27(5)  (U.S.O.C.A.)  An  Indian,  who  became 
a  citizen  by  Act  March  3,  1901,  can,  after  at- 
taining his  majority,  sue  to  recover  land  con- 
yeyed by  him  while  a  minor.— McDaniel  y.  Hol- 
land, 139. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,   ^=>43;    Criminal   Law,   ^=» 
1032;    Grand  Jury;   Post  Office,  <S=>48. 

V.   REQUISITES  AND  SUFFICIEHOT 
OF  ACCUSATION. 

^=»63  (U.S.C.CA.)  In  an  indictment  for  using 
the  mails  to  defraud,  the  paragraph  alleging  the 
particular  use  of  the  mails,  held  not  bad  as  an 
argumentative  conclusion.— Finnegan  y.  United 
States,  447. 

«=>7I  (U.S.C.CA.)  The  highest  degree  of  cer- 
tainty is  not  required  in  an  indictment,  but  cer- 
tainty to  a  common  intent  is  sufficient. — Finne- 
gan V.  United  States,  447. 
<8=»l  19  (U.S.C.CA.)  In  an  indictment  for  using 
the  mails  to  defraud,  the  words  *'as  aforesaid. ' 
in  a  paragraph  alleging  facts  not  previously 
mentioned,  are  surplusage.— Finnegan  y.  United 
States,  447. 

INDORSEMENT. 

See  Bills  and  Notes,  «=>237. 


See   Indiana 


INFANTS. 
INFRINGEMENT. 


See  CopTTigbts,  «=956-86;    Patents,  «=9211- 

INJUNCTION. 

See    Copyrights,    «=5>76-86;     CJourts,   <g=>508; 
Fines. 

n.   SUBJECTS   OF  PBOTECTIOir  AND 

RETiTEF. 
(A)   Actions  and  Otber  lieipal  Vvoeeedtnigm, 

«=>26(3>  (U.S.C.C.A.)  Possibility  that  account- 
ing might  be  necessary  held  not  ground  for  en- 
joining action  at  law  and  taking  over  the  liti- 
gation^ where  the  defendant  seeking  the  injunc- 
tion did  not  concede  that  accounting  would  ever 
be  required.— Weber  y.  Hertzell,  159. 
.«=>26(0)  (U.S.C.CA.)  Estoppel  in  pais  held 
available  at  law,  and  hence  to  furnish  no  ground 
for  suit  in  equity  to  enjoin  action  of  ejectment 
and  take  over  the  litigation.— Weber  v.  Hertzell, 
159. 

IV.  PBEUmHABT  AND  INTEBLOCU- 

TOBT  IKJUlfCTIOHS. 
(A)  Gronnda  and  Proeeedlnipa  to  Proenre. 

^=>I37  (U.S.C.CA.)  An  injunction  pendente 
lite  is  always  of  grace  and  not  of  right,  and 
will  not  be  granted  where  it  would  be  preju- 


dicial to  public  or  governmental  interests.— 
Marconi  Wireless  Telegraph  Co.  of  America  v. 
Simon,  656. 

(B)  CoBtlnnlBip,    ModlfrlniPy    Vaeatlnip,    or 
Dlasol-rlnar. 

<3=s>l6l  (U.S.C.CJL.)  The  granting  or  dissolu- 
tion of  an  interlocutory  injunction  rests  in  the 
sound  judicial  discretion  of  the  court  of  orig- 
inal jurisdiction.— Lion  Tractor  Co.  y.  Bull 
Tractor  Co.,  344. 

VII.  VIOUkTIOll   AND    PUNISHMENT. 

«=»232  (U.S.C.CA.)  One  violating  injunction 
held  properly  fined,  on  application  of  complain- 
ant, a  sum  compensating  it  for  its  loss,  though 
the  fine  might  also  act  as  a  deterrent— Dela- 
ware, U  &  W.  R.  Co.  y.  Frank,  182. 

Fine  for  selling  cut-rate  ticket  in  violation  of 
injunction  held  not  limited  to  difference  between 
cut-rate  and  full-rate  ticket,  but  to  include  cost 
to  complainant  of  ascertaining  and  proving  vio- 
lation.—Id. 

INSOLVENCY. 

See   Bankruptcy;     Bills   and    Notes,    ^=s>397; 
Corporations,  ^=:»542,   544. 

m.   ASSIGNMENT.  ADMINISTBATION. 
AND  DISTBIBUTION  OF  IN- 
SOLVENT'S  ESTATE. 

(C)  Proferenoea  and  Transfer*  by  Inaol- 

▼enty  and  Attachments  and 

Otber  lilens. 

^=»6I(1)  (U.S.C.CA.)  At  common  law  an  in- 
solvent debtor  can  prefer  one  creditor  over  oth- 
ers by  a  pavment  made  in  good  faith  and  in  sat- 
isfaction of  a  real  debt— Grandison  y.  Robert- 
son, 605. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  <8=»776-829 ;   Trial, 

«g=>253-296. 
To  receivers,  see  Corporations,  ^=»560. 
To  servants,  see  Master  and  Servant,  ^=^153. 

INSURANCE. 

V.   THE  CONTBACT  IN  OENEBAI*. 
(A)  Natnrey   Reanlsltes,   and   Validity. 

^s>l32  (U.S.C.CA.)  Binder  held  not  void  for 
failure  to  express  consideration,  where  insured 
had  agreed  to  pay  regular  premium  on  policy 
to  be  issued.— Nord  Deutsche  Ins.  Co.  of  Ham- 
burg, Germany,  v.  Hart,  119. 

Where  insured  relied  upon  binder  and  did  not 
ffet  insurance  eksewhere,  change  in  condition 
held  a  good  consideration.— Id. 

If  defendant's  officer  authorized  signing  of 
binder,  held^  that  contract  was  entered  into  di- 
rectly by  defendant,  and,  if  not,  defendant  was 
bound  by  contract  of  its  agent— Id. 

XVm.   ACTIONS  ON  POLICIES. 

^=s>635  (U.S.O.O.A.)  PoUcy  holder  held  not  en- 
titled to  recover  more  than  limited  liability  of 
liability  insurer  because  of   failure   to  defend 
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without  alleffing  and  provinje  a  meritorious  de- 
fense.—Maryland  Casualty  Co.  v.  Price,  391. 
«®=>648(1)  CU.S.C.C.A.)  In  action  on  insurance 
binder,  excluded  map  held  irrelevant,  whether 
it  included  the  risk,  and  whether  it  described 
it  as  a  dwelling  house,  or  as  a  hotel  or  builder's 
risk.— Nord  Deutsche  Ins.  Co.  of  Hamburg,  Ger- 
many, V.  Hart,  119. 

<0=>65l(l)  (U.S.CC.A.)  Where  evidence  showed 
insured  building  was  not  a  "builder's  risk,*'  evi- 
dence as  to  meaning  of  expressions  "dwelling 
house  risk"  and  "builder's  nsk,"  as  bearing  up- 
on rates,  AcW  properly  excluded.— Nord  Deutsche 
Ins.  Co.  of  Mamburg,  Germany^  v.  Hart,  119. 

INTENT. 

See  Bankruptcy,  «=>166;    WUls,  «s>440. 

INTERNAL  REVENUE. 

See  Judgment,  ^=>714. 

<g=»7  (U.S.C.CA.)  Under  Act  Oct.  3,  1913,  { 
II,  div.  B,  an  insurance  agent  held  liable  to  pay 
the  income  tax  on  commissions  on  renewals  of 
policies  written  before  the  act  became  effective. 
— Eiiwards  v.  Keith,  298. 

The  Treasury  instructions  as  to  the  return  for 
income  tax  cannot  affect  the  liability  for  tax 
under  the  statute.— Id. 

^=»20  (U.S.C.CA.)  Medicine  derived  from  juice 
of  papaw,  without  adding  anything  effective, 
but  simply  taking  something  away,  held  not  com- 
pounded, so  as  to  be  subject  to  tax  imposed  by 
War  Revenue  Act  June  13,  1898,  §  20.— Rutan 
V.  Johnson  &  Johnson,  363. 

War  Revenue  Act  June  13,  1898,  S  20,  and 
schedule  B,  held  to  tax  only  noncompetitive 
medicinal  articles  intended  for  self-medication 
and  accomoanied  by  puffing  inducements  and  un* 
reliable  statements.- Id. 

^=»38  (U.S.C.CA.)  In  action  to  recover  back 
amount  paid  for  revenue  stamps,  whether  the 
stamps  were  bought  and  affixed  under  duress  and 
constraint  held  a  question  of  fact.— Rutan  v. 
Jphnson  &  Johnson,  363. 

In  action  to  recover  back  amounts  paid  for 
revenue  stamps,  what  matters  were  presented 
and  determined  in  previous  similar  actions,  and 
how  far  the  same  matters  were  again  present- 
ed, held  a  question  of  fact.— Id. 

INTERNATIONAL  UW. 

See  Aliens. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTOXICATING  LIQUORS. 

Xn.   RIGHTS  OF  PROPERTY  ANB 
CONTRACTS. 

«@»327(1)  (U.S.C.CA.)  That  brewing  company 
recommended  its  bank  to  make  a  loan  to  a  hotel 
company  which  purchased  its  beer  held,  under 
Acts  Ala.  1911,  pp.  266,  268,  §§  28,  34,  not  to 
invalidate  notes  given  the  bank  by  hotel  com- 
Panjr,  though  guaranteed  by  brewing  company. 
—First  and  City  Nat.  Bank  of  Lexington,  Ky., 
V.  McCroesin,  177. 


INVENTION. 

See  Patents. 

IRRIGATION. 

See  Mechanics'  Liens,  ^=»13. 


JUDGES. 


n. 


8PECIAI.  OR  8UB8TITUTB 
JUDGES. 

<9=>I6(1)  (U.S.C.CA.)  Circuit  Judge's  appoint- 
ment  of  District  Judge  to  hold  Circuit  Court  in 
another  district,  made  under  Rev.  St.  I  596,  and 
not  under  sections  591,  592,  held  valid,  though 
not  in  response  to  certificate  of  clerk.— In  re 
National  Telephone  Mfg.  Co.,  95. 

JUDGMENT. 

X.  EQUITABLE  RELXET. 
(A)  Nature  of  Remedy  and  Groanda. 

«=>407(5)  (U.S.C.CA.)  District  Judge  held  not 
to  have  erred  in  declining  to  entertain  motion 
and  petition  to  vacate  judgment  because  time 
had  elapsed  for  taking  writ  of  error. — In  re  Na- 
tional Telephone  Mfg.  Co.,  95. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Judirnieikta  Operative  nm  Bar. 

€=5>55l  (U.S.C.CA.)  Final  decree  in  equity 
held  to  bar  further  litigation  at  law,  and  final 
judgment  at  law  to  bar  action  in  equity,  except 
in  matters  within  the  exclusive  cognizance  of 
equity.— T.  B.  Harms  &  Francis,  Day  &  Hun- 
ter V.  Stem,  2. 

®=>570(4)  (U.S.C.CA.)  Dismissal  of  action  on 
express  contract  void  under  statute  of  frauds 
held  not  to  bar  action  on  quantum  meruit— Matt 
J.  Ward  Co.  v.  Goelet,  173. 

XIV.   CONCLUSIVENESS   OF   ADJUDI- 

CATION. 

(A)  Jadflrmenta    Comcloai-re   ta  tSeaeral. 

«&=»645  (U.S.C.CA.)  The  defense  of  res  judi- 
cata is  as  much  a  defense  at  law  as  in  equity, 
and  there  is  no  necessity  for  a  preliminaj^  ^ 
cree  in  equity  establishing  such  defense. — Weber 
V.  Hertzell,  159. 

(B)    Persona   Comcdnded* 

<8=»675(1)  (U.S.C.CA.)  The  question  in  issue  in 
an  infringement  suit  held  res  judicata  as  be- 
tween the  parties,  both  of  whom  openly  partid- 
pated  in  and  contributed  to  the  expense  of  a 
prior  suit  involving  the  same  issue,  which  was 
there  determined.— -Gilchrist  Co.  v.  Erie  Spedal- 
ty  Co.,  545. 

<@=>688  (U.S.C.CA.)  Though  will  disposed  only 
of  personal  property,  held,  that  executor  repre- 
sented all  parties  having  interest  in  the  per- 
sonal property  as  to  any  claim  or  liability  as- 
serted against  the  personal  property. — Schn^e 
V.  Schnepfe,  91. 

Decree  in  favor  of  testator's  widow  against 
executor,  on  antenuptial  agreement,  held  con- 
clusive against  son  as  to  contention  that  tiie 
demand  was  only  a  charge  upon  real  estate,  with 
which  the  executor  had  nothing  to  do.— IdL 
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(C)  Matters  Comcladed. 

«=»7I4(3)  (U.S.C.C.A.)  Judgments  for  plaintiff 
in  2  of  18  actions  to  recover  back  amounts  paid 
for  revenue  stamps  held  to  estop  the  govern- 
ment from  re-examining  the  same,  or  essential- 
Iv  the  same,  questions  in  the  other  actions. — 
Rutan  V.  Johnson  &  Johnson,  363. 
<9=>744  (U.S.C.C.A.)  In  suit  for  infringement 
of  copyright,  defendants  held  estopped  by  for- 
mer judgment  from  asserting  any  equitable 
rights  in  copyrighted  composition,  or  asserting 
that  plaintiffs  held  title  thereto  as  trustees  for 
them.— T.  B.  Harms  &  Francis,  Day  &  Hunter 
V.  Stem,  2. 

XXn.  PLEADING  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEL  OR 

DEFENSE. 

<^=>948  (U.S.C.CJL)  Plaintiffs  held  entiUed  to 
introduce  judgment  to  estop  defendant  without 
pleading  it,  where  it  was  merely  set  up  as  con- 
clusive of  a  particular  fact  or  question.— T.  B. 
Harms  &  Francis,  Day  &  Hunter  v.  Stem,  2. 

JUDICIAL  NOTICE. 

See  Evidence,  ^=»15. 

JUDICIAL  SALES. 

See  Railroads,  «=s>192. 

JURISDICTION. 

See  Admiralty,  ^=»21 ;  Aliens,  ^=»67;  Appeal 
and  Error,  ^=»185;  Bankruptcy,  ^=:>403; 
Courts;  Criminal  Law,  ^=»89;  Patents,  ^=» 
288;    Removal  of  Causes. 


JURY. 


See  Grand  Jury. 


JUSTIFICATION. 

See  Libel  and  Slander,  ^=»54. 

LACHES. 

See  Trespass  to  Try  Title,  ^=>2S;    Trial,  ^=» 
253. 

LANDS. 

See  Indians;   Public  Lands. 

LARCENY. 

See  Receiving  Stolen  Goods. 

LAWYERS. 

See  Attorney  and  Client 

LEASE. 

See  Street  Railroads,  ^=»58. 

LETTERS  PATENT. 

See  Patents. 


LEWDNESS. 


See  Prostitution. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  ^=>1064 ;  Corporations, 

n.   PRIVIIiEGED    COMMUNICATIONS, 
AND  MALICE  THEREIN. 

<S=»44(1)  (U.S.C.C.A.)  Where  defendant's  agent 
told  plaintifiTs  friend  with  whom  he  lived  that 
plaintiCTs  cash  and  stock  of  goods  were  short, 
held  that  there  was  no  privilege.—Grand  Union 
Tea  Co.  v.  Lord,  384. 

m.  JUSTIFICATION  AND  MITIOA- 
TION. 

<S=>54  (U.S.C.C.A.)  Proof  of  the  truth  of  the 
words  spoken  is  a  good  defense  in  an  action  for 
slander,  but  the  justification  must  be  as  broad 
and  complete  as  the  misconduct  charged.— 
Grand  Union  Tea  Co.  v.  Lord,  384. 

IV.  ACTIONS. 
(B)  Trial,  Jodgrmeiit,  and  Re-rle'vr. 

e=>l23(7)  (U.S.C.CA.)  In  action  for  slander- 
ing person  having  charge  of  defendant's  store 
by  saying  his  cash  and  stock  were  short,  evi- 
dence held  insufficient  to  justify  court  in  hold- 
ing, as  matter  of  law,  that  the  charge  was  true. 
—Grand  Union  Tea  Co.  v.  Lord,  384. 
<5=»I24(2)  (U.S.C.CA.)  In  action  for  slander, 
held  that  substance  of  requested  instruction, 
stating  defendant's  claim  as  to  the  circumstanc- 
es, the  truth  of  the  alleged  slanderous  statement 
and  the  burden  resting  on  plaintiff  should  have 
been  given.— Grand  Union  Tea  Co.  v.  Lord, 
384. 

<S=>I24(4)  (U.S.C.C.A.)  In  action  for  slander- 
ing one  by  saying  his  cash  and  stock  were  short, 
instructions  held  erroneous  as  taking  from  jury 
question  as  to  whether  language  used  was  only 
a  charge  of  irregularity  or  negligence.— Grand 
Union  Tea  Co.  v.  Lord,  384. 

Instruction  that  to  constitute  slander  it  wos 
sufficient  that  language  would  be  understood  to 
affect  plaintiff  in  his  trade  or  calling  held  er- 
roneous, as  words  merely  derogatory  would  have 
this  effect— Id. 

LICENSES. 

See  Copyrights,  $=>48;  Patents,  «=:>211. 

LIENS. 

See  Bankruptcy,  ^=»188,  200;  Corporations, 
<@=:»559;  Mechanics'  Liens;  Sales,  ^=s>303, 
467. 

<^=>ll  (U.S.C.CA.)  Under  the  Civil  Code  of 
Louisiana,  a  special  privilege  may  exist  as  to 
immovables  as  well  as  movables. — Whitney- 
Central  Trust  &  Savings  Bank  v.  Luck,  425. 
«=:>I2  (U.S.C.C.A.)  Holder  of  lien  held  entitled 
to  payment  out  of  property,  and  to  share  with 
unsecured  creditors  for  deficiency,  and  other 
creditors  not  entitled  to  share  in  property  cov- 
ered by  lien  until  it  is  paid.— Schmidtman  v. 
Atlantic  Phosphate  &  Oil  Corp..  79. 
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LIMITATION  OF  ACTIONS. 

See  Appeal  and   Error,  ^=s>3a9;    Trespass  to 
Try  ^tle,  «=»25;    Trial.  «=»253. 

n.  OOMPUTATTON  OF  PERIOD  OF 
LIMITATION. 

(A)  Aeenial  of  Rlslit  of  Action  or  De* 
fenae. 

<e=5>44(l)  (U.S.C.C.A.)  Conveyance  of  headright 
held  repudiation  of  prior  conveyance,  and  limi- 
tations ran  from  that  time,  and  staleness  of 
claim  under  the  first  conveyance  was  to  be 
reckoned  from  that  time. — Moore  v.  Foster 
Lumber  Co.,  189. 

<g=»46(2)  (U.S.C.C.A.)  LimiUtions  held  not  to 
run  against  action  for  commissions  for  procur- 
ing tenants  until  expiration  of  existing  lense, 
where  defendant  did  not  accept  them  unless  they 
fully  performed  such  existing  lease.— Matt  J. 
Ward  Co.  v.  Goelet,  173. 

LIMITATION  OF  LIABILITY. 

See   Shipping,  ^=»142;    Telegraphs  and  Tele- 
phones. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  PROPERTY. 

C=>6  (U.S.C.C.A.)  Author  held  to  have  complete 
rights  in  unpublished  manuscript,  with  right  to 
dispose  thereof  and  invest  grantee  with  full 
right  of  property,  including  right  to  secure  a 
copyright— T.  B.  Harms  &  Francis,  Day  & 
Hunter  v.  Stem.  2. 

Transferees  oi  rights  in  musical  composition 
held  to  take  subject  to  equities  of  persons  who, 
by  agreement  with  author,  were  to  have  exclu- 
sive publishing  rights,  whether  they  had  notice 
or  not. — Id. 

If  a  vendor  sells  future  acquisitions  of  prop- 
erty, such  as  unwritten  musical  compositions, 
the  equitable  title  thereto  attaches  the  moment 
it  comes  into  existence,  and  vests  in  the  gran- 
tee.—Id. 

Sale,  assignment,  and  transfer  of  right  to 
print,  publish,  and  sell  compositions  to  be  there- 
after written  held  not  to  vest  legal  title  in  the 
vendee. — Id. 

Sale  and  assignment  of  right  to  publish  musi- 
cal compositions  to  be  written  held  an  executory 
agreement  to  sellj  breach  of  which  could  be  re- 
dressed in  an  action  for  damages. — Id. 

LOGS  AND  LOGGING. 

<&=>3a5)  (U.S.C.CA.)  Evidence  held  to  justify 
holding  as  a  presumption  of  law  that  undated 
contract  of  sale  of  standing  timber  was  exe- 
cuted about  the  date  it  was  probated,  and  that 
time  for  removing  timber  had  not  expired. — 
Kirkland  v.  Knox,  116. 

Receivers  of  owner  of  standing  timber  held 
entitled  to  recover,  as  damages  for  preventing 
cutting,  expenses  of  party  who  was  to  do  the 
cutting,  though  they  had  no  direct  contract  with 
him.— Id. 


LOTTERIES. 

See  Post  Office,  e=>14. 

LUMBER. 

See  Logs  and  Logging. 

MACHINERY. 

See  Master  and  Servant,  ^=»125. 

MALICIOUS  PROSECUTION. 

See  Appeal  and  Error,  ^=:>1053. 

V.  ACTIONS. 

<@=>62  (U.S.C.CA.)  In  action  for  false  arrest 
and  malicious  prosecution,  where  it  appeared 
that  plaintiff  was  subjected  to  brutal  treatment 
for  2,400  miles  of  travel,  evidence  that  he  was 
a  changed  man  afterwards  held  admissible.— 
Canadian  Pac.  Ry.  Co.  v.  Black,  108. 
^=>67  (U.S.C.CA.)  In  action  for  false  arrest 
and  malicious  prosecution,  evidence  as  to  treat- 
ment to  which  plaintiff  was  subjected  held  to 
authorize  award  of  damages  for  injury  to  repu- 
tation.—Canadian  Pac.  Ry.  CJo.  y.  Black,  108. 

MANDAMUS. 

I.  NATURE  AND  GBOUND8  IN  GEN. 
ERAI- 

<©=>3(1)  (U.S.C.C.A.)  Writ  of  mandamus,  asked 
for  in  connection  with  appeal  and  writ  of  pro- 
hibition, held  to  be  denied  as  presumptively 
District  Court,  on  bein^  advised  of  appellate 
court's  views,  would  give  proper  relief.— Ex 
parte  Equitable  Trust  Co.  of  New  York,  457. 

MANDATE 

See  Mandamofl. 

MAPS. 

See  Insurance,  ^=»648. 

MARKET  VALUE. 

See  Bankruptcy,  ^=»54. 

MARRIAGE. 

See  Aliens,  «=:>2. 

MASTER  AND  SERVANT. 

See  Admiralty,  «=s>21. 

in.  MASTER'S   IiIABIUTT   FOB  IX- 
JITBIES  TO   SERVANT. 

(A)  Nature  and  Extent  la  Gea^ral. 

^=>95!/2  (U.S.C.CA.)  The  fact  that  a  stete  of- 
ficer gave  a  laborer  materials  for  blasting  held 
not  to  exonerate  the  master  from  liability  for 
ordering  him  to  do  it— Lehigh  Valley  Coal  Co. 
V.  Lukaszunas,  102. 

<5=>95'/2  (U.S.C.CA.)  That  mine  foreman,  ap- 
pointed under  Act  Pa.  June  2,  1891,  had  some- 
thing to  do  with  measuring  coel  and  dealing 
out  supplies,  held  not  to  make  him  any  the  less 


Digitized  by  VjOOQIC 


687 


INDEX-DIGEST 


Meoluuiios*  Liens 


a  state  officer.— Lehigh  Valley  Coal  Co.  v.  Wash- 
ko.  230. 

Under  Act  Pa.  June  2, 1891,  mine  owner  held 
not  liable  for  failure  of  mine  foreman  and  as- 
sistants to  make  daily  inspection,  or  for  negli- 
gent failure  to  detect  dangerous  conditions.— ad. 

(B)   Tools,  Maolifmerr,  Appliances,  and 
Places  for  Work. 

<©=»I07(8)  (U.S.C.C.A.)  The  federal  Employers' 
Liability '  Act  did  not  affect  the  master's  non- 
assignable duty  to  exercise  reasonable  care  in 
providing  reasonably  safe  tools  and  appliances. 
—Coal  £  Coke  Ry.  Co.  v.  Deal,  490. 
^=»  118(5)  (U.S.C.C.A.)  Where  props,  though 
not  stacked  up  in  galleries,  were  elsewhere, 
ready  for  mine  foreman's  use,  heldj  that  there 
was  no  failure  to  provide,  as  required  by  Act 
Pa.  June  2,  1891.— Lehigh  VaUey  Coal  Co.  v. 
Washko,  230. 

It  could  not  be  inferred  that  the  roof  of  a 
gallery  in  a  mine  was  unsafe  when  the  mine 
owner  finished  the  construction  of  the  gallery, 
where  it  stood  for  two  years  before  an  accident 
—Id. 

^=»  125(9)  (U.S.C.CA.)  The  superintendent  in 
charge  of  a  manufacturing  plant  owned  and  op- 
erated b^  a  foreign  corporation  represents  the 
corporation  as  to  employes,  and  his  knowledge 
of  defects  in  machinery  or  appliances  is  at- 
tributable to  his  principal.- New  iEtna  Portland 
Cement  Co.  v.  Hatt,  497. 

(C)  Metlioda  of  IVork,  Roles*  and   Orders. 

<S=»f49(2)  (U.S.C.CA.)  It  was  negligent  for 
the  labor  boss  of  a  mine  to  direct  a  coal  loader, 
who  was  not  known  to  be  a  qualified  blaster, 
to  fire  a  blast  to  loosen  coal  jammed  in  the 
chutes.— Lehigh  Valley  Coal  Co.  v.  Lukaszunas, 
102. 

(D)  IVarmlikv  and  Instmctlmv  SerTamt. 

<3=:»I5I  (U.S.C.CA.)  The  master's  obligation  to 
warn  an  inexperienced  servant  of  special  risks 
cannot  be  delegated.— I^ehigh  Valley  Coal  Co.  v. 
Lukaszunas,  102. 

<g=»l53(l)  (U.S.C.CA.)  A  master  is  negligent 
who  sets  a  servant,  ignorant  of  the  dangers,  to 
perform  unaccustomed  work  involving  special 
risks  without  instructions  and  warning. — Le- 
high Valley  Coal  Co.  v.  Lukaszunas,  Iw, 

(B)  Pellofr  SerTants. 

^=>20f(3)  (U.S.C.CA.)  A  master  held  not  re- 
lieved from  liability  for  the  death  of  a  servant, 
resulting  from  defective  machinery,  because  the 
danger  might  have  been  obviated  by  certain  ac- 
tion by  fellow  employes  which  was  not  within 
the  work  required  of  them.— New  JEtna  Port- 
land Cement  Co.  v.  Hatt,  497. 

A  master  is  not  relieved  from  liability  for  in- 
jury to  an  employ6  resulting  from  defective  ma- 
chinery by  the  fact  that  there  was  concurring 
negligence  on  the  part  of  fellow  servants.— Id. 

(P)  Risks  Assumed  bjr  SerTamt. 

^=>2I3(1)  (U.S.C.CA.)  Where  a  servant  is  re- 

auired  to  work  in  a  dangerous  and  unsafe  place, 
be  master  is  liable  for  any  injuries  sustained 


on  account  of  the  dangerous  condition.— Coal  & 
Coke  Ry.  Co.  v.  Deal,  490. 
e=>220(8)  (U.S.C.CA.)  A  telegraph  lineman, 
who  asked  that  a  *'deadman"  be  used  for  his 
safety,  but  was  assured  that  its  use  was  un- 
necessary, did  not  assume  the  risk.— Coal  & 
Coke  Ry.  Co.  v.  Deal,  490. 

(H)  Actions. 

<&=>256(1)  (U.S.C.CA.)  Demurrer  in  employe's 
action  for  injuries  held  properly  overruled, 
where  declaration  was  sufficiently  definite  to 
advise  defendant  of  the  claimed  grounds  of  i)ts 
liability,  and  to  permit  testimony  of  all  the 
pertinent  facts.— Missouri  Valley  Bridge  &  Iron 
Co.  V.  Blake,  411. 

iS=>265(8)  (U.S.C.CA.)  Maxim,  *'res  ipsa  loq- 
uitur," held  applicable  to  accident  caused  by 
box  being  raised  by  derrick  easing  down,  due 
to  the  spool  or  drum  around  which  the  cable 
was  wrapped  revolving  slightly.— Missouri  Val- 
ley Bridge  &  Iron  Co.  v.  Blake,  411. 
<&=>265(14)  (U.S.C.CA.)  Where  an  employ^  was 
killed  by  an  explosion  in  the  room  where  he 
was  working,  in  the  absence  of  evidence  to  the 
contrary,  there  is  a  presumption  that  he  was 
in  the  performance  of  his  duties  and  exercising 
due  care.— New  ^tna  Portland  (Dement  Co.  v. 
Hatt,  497. 

®=>265(14)  (U.S.C.CA.)  In  an  action  for  per- 
sonal injuries  to  a  servant,  brought  in  the  fed- 
eral court,  contributory  negligence  is  a  defense, 
which  the  master  must  prove  by  a  fair  pre- 
ponderance of  the  testimony.— Pennsylvania  R. 
Co.  V.  Groves,  549. 

<S=>270(14)  (U.S.C.CA.)  Testimony  that  wit- 
ness observed  difference  between  employer's 
methods  and  methods  of  former  employer  held 
not  to  violate  rule  that  negligence  cannot  be 
shown  by  showing  that  other  appliances  are  bet- 
ter or  less  dangerous.— Missouri  Valley  Bridge 
&  Iron  Co.  V.  Blake,  411. 
<&s>288(5)  (U.S.C.CA.)  A  servant,  killed  as  a 
result  of  defective  machinery,  held  on  the  evi- 
dence not  chargeable  as  matter  of  law  with  hav- 
ing assumed  the  risk.— New  JEtna  Portland  Ce- 
ment Co.  V.  Hatt,  497. 

«=»289(29)  (U.S.C.CA.)  A  raUroad  yard  con- 
ductor held  not  guilty  of  contributory  negli- 
gence, as  matter  of  law,  for  stopping  on  a  track 
to  converse  with  the  yard  foreman.— Pennsyl- 
vania R.  Co.  v.  Groves,  549. 
«=>29l(9)  (U.S.C.CA.)  In  mine  employe's  ac- 
tion for  injuries  caused  by  falling  rock,  in- 
struction that  there  was  a  presumption  of  neg- 
ligence, shifting  the  burden  to  defendant,  held 
erroneous.— Lehigh  Valley  Coal  Co.  v.  Washko, 
230. 

MAXIMS. 

See  Equity,  «=s>54,  65. 

MECHANICS'  LIENS. 

I.   NATURE,  GROUNDS,  AND  SUB- 
JEOT-BiATTER  IN   GENERAI- 

«=»I3  (U.S.C.CA.)  A  perfected  lien  upon  ir- 
rigation systems  is  not  defeated  by  the  subse- 
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quent  conveyance  of  the  system  to  irrigation 
districts,  though  the  lien  laws  do  not  apply  to 
such  di8tricts.--Crane  Creek  Irr.  Dist.  v.  Port- 
land Wood  Pipe  Co.,  301. 

m.   PROCEEDINGS  TO  PERFECT. 

<3=>I36(1)  (U.S.C.CJl.)  The  recording  of  a 
claim  for  a  mechanic's  lien  or  privilege  under 
Civ.  Code  La.  arts.  3249,  3272,  3274.  3348, 
which  did  not  describe  the  property,  held  insuf- 
ficient under  the  Louisiana  statute  to  sustain 
the  lien  as  against  a  prior  mortgagee. — Whit- 
ney-Central Trust  &  Savings  Bank  t.  Luck, 
42b. 

MEDICINES. 

See  Internal  Revenue,  ^=»20. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  ^=:»118,  149. 

MISJOINDER. 

See  Appeal  and  Error,  ^=:>187. 

MONEY  PAID. 

See  Internal  Revenue,  ^s»38. 

MORTGAGES. 

See   Corporations,    C=»477-479;     Courts,   ^=» 
475;   Prohibition;   Railroads.  «=5>164-209. 

MOTION  PICTURES. 

See  Copyrights,  ^=:»55. 

MUNICIPAL  CORPORATIONS. 

See  Street  Railroads. 

Xm.   FISCAL  MANAGEMENT.  PUB- 

UC  DEBT,  SECURITIES,  AND 

TAXATION. 

(C)   Bonds  and  Other  Secnrltiea,  and  Sinic* 
inar  Fnnda. 

<3=>9I8(1)  (U.  S.  C.  C.  A.)  Failure  of  utilities 
commission  to  determine  cost  of  waterworks  be- 
fore special  election  on  question  of  issuing  bonds 
authorized  by  Denver  Charter,  §  264a,  held 
not  to  render  the  vote  nugatory.— Wheeler  v. 
City  and  County  of  Denver,  196. 

Submission  of  question  of  issuing  bonds  for 
construction  of  waterworks  under  Denver 
Charter,  §  264a,  without  first  fixing  date,  form, 
and  maturity  of  bonds  held  not  to  affect  validity 
of  the  bonds.— Id. 

Bonds  authorized  under  Denver  Charter,  § 
264a,  for  construction  of  waterworks,  held  not 
void  because  of  failure  to  state  in  the  proposi- 
tion submitted  how  sinking  fund  would  be 
created.— Id. 

Where  ordinance  provided  for  tax  levy  to 
provide  sinking  fund,  but  not  to  be  used  unless 
revenues  of  waterworks  were  exhausted,  held, 
that  this  provision,  if  unnecessary,  did  not  in- 
validate the  waterworks  construction  bonds.— 
Id. 

Under  Denver  Charter.  {  264a,  failure  to  de- 
termine whether  bonds  should  be  straight  bonds 
or  call  bonds,  before  submission  of  question  of 


issuing  them,  held  not  to  invalidate  the  bonds.- 
Id.  I 

€=5>920  (U.S.C.C.A.)  Under  Denver  Charter,  | 
264a,  as  amended,  public  utilities  commissioi 
held  authorized  to  issue  straight  30-year  bondi 
for  construction  of  waterworks  system. — Wheel 
er  V.  City  and  County  of  Denver,  196. 
€=>93l  (U.S.C.CA.)  Validity  of  bonds  issue*! 
under  Denver  Charter^  {  264a,  as  amended,  foi 
purpose  of  constructing  or  acquiring  water 
works,  held  to  be  determined  from  that  section 
alone.— Wheeler  v.  City  and  County  of  Denver, 
196. 

That  waterworks  system  cannot  be  construct- 
ed for  amount  of  bonds  authorized  at  electicn 
held  under  Denver  Charter,  §  264a,  as  amended, 
held  not  to  invalidate  the  bonds. — Id. 

Under  Denver  Charter.  §  264a,  as  amended  in 
1910,  bonds  authorized  by  voters  for  construc- 
tion of  waterworks  held  not  invalidated  bj 
utilities  commission's  failure  to  follow  an  al- 
ternative course  provided  by  the  charter.— Id- 

MUTUALITY. 

See  Specific  Performance,  ^=s»32. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NATURALIZATION. 

See  AUena,  «=>67-71'^. 

NAVIGABLE  WATERS. 

See  Public  Lands,  «=>35. 

NEGLIGENCE. 

See  Attorney  and  Client;  Collision;  Courts 
^=>348 ;  Master  and  Servant ;  Railroads,  C=3 
312-481 ;  Shipping,  ^=3>115 ;  Telegraphs  and 
Telephones. 

I.  AOT8  OB  OMISSIONS  OONSTTTUT. 
IN6   NEGLIGENCE. 

(A)  Peraoaal  Condaet  1b  CtoaerAl. 

<5=>l  (U.S.C.CA.)  **Negligence"  is  the  failure 
to  perform  some  act  required  by  law. — New  York 
&  Porto  Rico  S.  S.  Ck).  v.  Guanica  Centrale. 
640 

IV.  ACTIONS. 

(C)  Trial,  Jadfrntent,  and  ReTleTr. 

<&=>I36(2)  (U.S.C.CA.)  Negligence  is  question 
of  law  and  fact;  performance  or  omission  of 
act  beinf?  one  of  fact,  and  whether  performjinof 
or  omission  was  a  breach  of  legal  duty  one  of 
law.— New  York  &  Porto  Rico  S.  S.  Co.  v. 
Gnnnica  Centrale,  640. 

Negligence  is  a  question  of  fact,  where  there 
is  room  for  a  difference  of  opinion  as  to  the 
facts  or  the  inferences  to  be  drawn  therefrom. 
-Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Criminal  Law,  ^=>919,  1184,  1150. 
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NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bankruptcy,  ^=»166 ;  Bills  and  Notes,  ^=» 
397,  414  ;  Commerce,  ^==>8,  85 ;  Corporations, 
®=»547;  Electricity;  Master  and  Servant, 
C=>125;  Shipping,  ^=»142;  Telegraphs  and 
Telephones. 

<S=»6  (U.S.C.C.A.)  Notice  of  facts  which  would 
put  a  man  of  ordinary  prudence  on  inquiry  un- 
der similar  circumstances  is  notice  of  aU  the 
facts  which  a  reasonably  diligent  inquiry  would 
disclose.— Grandison  v.  National  Bank  of  Com- 
merce of  Rochester,  620. 

OBJECTIONS. 

See  Appeal  and  Error,  <S=»185-232;  Criminal 
Law,  <S=»1032, 1044 ;  Trial,  <8=»84. 

OFFICERS. 

See  Bankruptcy,  ^=>348 ;  Bills  and  Notes.  ^=» 
402,  414;  Corporations,  €S=>423 ;  Municipal 
Corporations,  ^=:>920 ;   Receivers. 

ORDERS. 

See  Master  and  Servant,  ^=»149. 

PARTIES. 

See  Admiralty.  «=»106 ;  Appeal  and  Error,  ^=» 
187,  327,  1201 ;  Courts,  «=:>343 ;  Equity,  «=» 
94 ;    Railroads,  e=>186. 

PARTNERSHIP. 

See  Bankruptcy,  €=>309,  397. 

PATENT  MEDICINES. 

See  Internal  Revenue,  ^s»20. 

PATENTS. 

See  Abatement  and  Revival,  ^=»12;  Trade- 
Marks  and  Trade-Names. 

H.  PATENTABHilTT. 
CA)   InT'emtlon. 

<@==>I6  (U.S.C.C.A.)  The  question  whether  a  pat- 
ented device  is  the  result  of  invention,  or  only 
mechanical  skilL  is  one  of  fact.— Keene  v.  New 
Idea  Spreader  Co.,  587. 

^=>I9  (U.S.C.C.A.)  The  mere  carryin|r  forward 
of  an  original  conception,  resulting  in  an  im- 

Srovement  in  degree  simply,  is  not  invention. — 
:eene  v.  New  Idea  Spreader  Co.,  587. 
^=:>26(1)  (U.S.C.C.A.)  The  fact  alone  that  the 
elements  of  a  combination  claim  are  old  is  not 
enough  to  invalidate  it.— Keene  v.  New  Idea 
Spreader  Co.,  687. 

^s>26(2)  (U.S.C.C.A.)  The  combination  of  ele- 
ments which  were  not  only  old,  but  in  point  of 


equivalency  had  been  used  for  years  in  the  same 
art  and  with  like  results,  held  not  to  involve  in- 
vention.—Keene  V.  New  Idea  Spreader  Co.,  587. 
^=>30(1)  (U.S.C.CA.)  Commercial  success  of  a 
patented  article  cannot  aid  claims  of  the  patent 
which  are  clearly  lacking  in  invention.— Keene 
V.  New  Idea  Spreader  Co.,  587. 
<&=»34  (U.S.C.C.A.)  Prior  patents,  each  show- 
ing parts  of  a  patented  combination,  were  a 
part  of  the  prior  art,  to  be  considered  on  the 
question  of  invention.— Keene  v.  New  Idea. 
Spreader  Co.,  587. 

(D)  Antfclpatlon. 

<g=»5l(l)  (U.S.C.CA.)  The  general  public  arc^ 
entitled  to  the  benefit  of  the  engineering  and 
mechanical  skill  which  has  been  developed  in 
the  industrial  progress  of  an  art — Hansen  v.. 
Slick.  37. 

Substantial  advance,  marked  improvement, 
progressive  steps  in  an  art,  however  beneficial, 
are  not  in  themselves  evidence  of  invention, 
but  are  to  be  expected,  and  as  the  art  progresses 
more  engineering  skiU,  more  mechanical  prog- 
ress, but  less  Invention,  are  naturally  to  be- 
looked  for. — Id. 

®=>69  (U.S.C.CA.)  A  device  is  "described  in  a 
printed  publication,*'  within  the  meaning  of 
Rev.  St.  §  4886  (Comp.  St  1913,  §  9430),  and 
therefore  not  patentable  as  a  new  invention, 
where  it  is  shown  in  the  drawings  of  a  prior 
patent.— Keene  v.  New  Idea  Spreader  CJo.,  587. 

X.   TITLE,  CONVEYANCES,  AND  CON^ 
TRACTS. 

(B)  AMulm^meiktu  and  Other  Tran«fer«. 

<S=>I95  (U.S.CCA.)  A  patentee,  who  has  sold 
and  assigned  his  patent  for  a  valuable  consid- 
eration, may  bind  himself  to  assign  any  pat- 
ents obtained  for  improvements  thereon  to  the 
purchaser.— Liion  Tractor  Co.  v.  Bull  Tractor 
Co.,  344. 

(O  Llcenaea  and  Contraota. 

<g=>2ll(2)  (U.S.C.CA.)  A  license  contract  un- 
der a  patent  held  terminable  at  will  by  either 
party,  and  defendant  held  liable  as  an  infringer 
after  the  revocation  of  the  license  by  complain- 
ant—Walker Bin  Co.  v.  C  Schmidt  Co.,  46. 

ZU.  INFRINOEMENT. 
(A)  "What   Conatitntea    Infringement* 

<d=5>237  (U.S.C.CA.)  A  fixed  sliding  guide  is 
the  equivalent  of  a  rolling  guide. — Yancey  v.  En- 
right,  51. 

<&=>240  (U.S.C.CA.)  The  addition  of  an  improv- 
ing feature  does  not  excuse  the  appropriation  of 
another's  invention  covered  by  a  patent— Yan- 
cey V.  Enright,  51. 

(d=»243  (U.S.C.C.A.)  Uniting  two  elements  of  a 
patented  combination  into  one  piece  without 
change  of  function  or  method  of  performance 
does  not  avoid  infringement— Yancey  y.  En- 
right,  51. 

^=9245  (U.S.C.CA.)  The  doctrine  of  equiva- 
leatB  is  not  confined  to  i^oneer  patents,  but 
may  be  applied  to  secondary  patents  whidi  ex- 
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hibit  a  sufficient  degree  of  useful  invention.— 
Yancey  v.  Enright,  51. 

Where  two  devices  do  the  same  work  in  sub- 
stantially the  same  way  and  accomplish  sub- 
stantially the  same  result,  they  are  "mechanical 
equivalents,"  even  though  they  differ  in  name, 
form,  or  shape.— Id. 

^=s>259  (U.S.C.C.A.)  A  defendant  is  not  charge- 
able with  contributory  infringement  because  it 
manufactures  and  furnishes  to  another  parts 
used  in  an  infringing  structure,  where  none  of 
such  parts  are  elements  of  the  patented  combi- 
nation.—National  Malleable  Castings  Co.  v.  T. 
H.  Symington  Co.,  131. 

(C)  nuitm   In   EJqiiltT* 

«=>287  (U.S.C.C.A.)  Act  June  26,  1910,  au- 
thorizes the  United  States  to  appropriate  a  li- 
cense to  use  any  patented  invention,  and  one 
who  contracts  with  the  government  to  make  all 
or  anv  part  of  the  patented  device  for  its  use  is 
not  liable  for  infringement— Marconi  Wireless 
Telegraph  Co.  of  America  v.  Simon,  656. 
<©=>288  (U.S.C.C.A.)  Under  Act  March  3,  1875, 
i  1.  as  amended  by  Act  March  3,  1887,  §  1,  and 
Act  Aug.  13,  1888,  |  1,  suit  under  patent  laws 
held  not  maintainable  under  R.  S.  §  4915  in 
district  whereof  defendant  was  not  an  inhab- 
itant—Arbetter  Felling  Mach.  Co.  v.  Lewis 
Blind  Stitch  Mach.  Co.,  186. 

Xm.  DECISIONS  ON  THE  VALIDITT, 
CONSTRUCTION,  AND  IN- 
FBIN6EMENT  OF  PABTICU- 
I.AB  PATENTS. 

^s»328. 

UNITED  STATES. 

DESIGN. 

39,201.  Lacing  hook,  held  void  for  lack  of 
invention,  358. 

OBIQINAL. 

627,430.  Process  and  apparatus  for  etching  met- 
al plates,  construed,  and  held  not 
infringed,  334. 

651,031.  Brake  shoe,  claim  5,  held  not  antici- 
pated,  valid  and  infringed,  31. 

656,062.  Revolving  door,  held  valid,  and  claims 
2  and  8  infringed,  claim  7  held  not 
infringed,  354. 

673,419.  Draft-rigging  for  railway  cars,  claims 
3,  5  and  6,  held  valid  and  infringed ; 
claims  1,  2  and  10,  held  not  antici- 
pated and  valid,  but  not  infringed ; 
claim  8  held  void,  and  7  and  8  held 
not  infringed,  131. 

723,299.  Armor  for  pneumatic  tires,  held  in- 
fringed by  patent  No.  1,096,101,  47. 

733,288.  Removable  pile  for  forming  concrete 
piling^,  held  void  for  lack  of  inven- 
tion in  view  of  the  prior  art,  58. 

739,268.  Concrete  piles  and  process  of  making 
same^'  held  void  for  lack  of  inven- 
tion in  view  of  the  prior  art,  58. 

741,385.  Steam  turbine,  held  not  anticipated, 
and  valid,  and  claims  1  and  5  held 
infringed,  and  claim  3,  not  infring- 
ed, 350. 

758,574.  Oil-press  mat,  held  void  for  lack  of 
novelty,  309. 


758,575.  Oil-press  mat,  held  void  for  lack  of 
novelty,  309. 

782,564.  Axle,  held  void  for  lack  of  inventknu 
587. 

813,841.  Method  of  treating  cement  and  ce- 
ment construction,  held  yoid  for  pri- 
or public  use,  597. 

836,843.  Revolvins:  door,  claims  1  and  2  held 
void  for  lack  of  invention,  and 
claim  13  not  infringed,  354. 

874,174.  Turbine,  held  valid  and  infringed.  14. 

899,886.  Coke  oven,  held  void  for  lack  of  inven- 
tion, 319. 

919,109.  Seining  apparatus,  held  entitled  to  tite 
benent  of  equivalents,  and  as  so  con- 
strued, infringed,  51. 

983,032.  Turbine,  held  vaUd  and  infringed,  14. 
24. 

983,034.  Rotary  air  motor,  held  valid  and  in- 
fringed, 14. 

1,019,771.  Improvements  on  rotary  air  motor, 
held  void  for  lack  of  invention.  24. 

1,045,134.  Rotary  air  motor,  held  valid  and  in- 
fringed, 24. 

1,053,055.  Improvements  on  rotary  air  motor, 
held  void  for  lack  of  invention,  24. 

1,055,672.  Method  of  reforging  worn  car  wfa^ls, 
held  not  to  disclose  patentable  in- 
vention, 37. 

PAYMENT. 

See  Compromise  and  Settlement ;  Internal  Bef- 
enue,  4=^38;    Receivers,  ^=»163. 

I.   REQUISITES  AND  SUFFICIENCY. 

<9=>I8  (U.S.C.C.A.)  Acceptance  by  an  electric 
power  company  from  its  consumer  of  negotiable 
notes  of  a  third  party  did  not,  in  the  abfaence  of 
an  agreement,  operate  as  a  payment.— MaxveO 
V.  Holmesville  Mill  &  Power  Co.,  570. 

PENALTIES. 

See  Post  Office,  e=»14. 

PERJURY. 

See  Bankruptcy,  ^=>407. 

PERSONAL  INJURIES. 

See  Master  and  Servant;  Railroads,  ^=»312- 
351 ;   Shipping,  <S=»84. 

PHYSICIANS  AND  SURGEONS. 

See  Post  Office,  «=:>35,  49. 

PLEADING. 

See  Attorney  and  Client;  Courts,  ^=»270,  29©, 
322;  Dismissal  and  Nonsuit;  Equity,  ^=» 
427;  Evidence,  ^=>208;  Indictment  and  In- 
formation; Insurance,  ^=»635;  Judgment, 
^=:9948 ;    Master  and  Servant,  ^=»256. 

Z.  FOBM  AND  AIXEOATION8  IN 
GENEBAIu 

e=»8(2)  (U.S.O.C.A.}  Declaration,  in  liability 
insurer's  action  ajp^ainst  their  attorneys,  not  al- 
leging existence  of  defense  to  action  against  pol- 
icy holder,  held  insufficient ;  allegation  that  nil- 
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ure  to  defend  made  it  liable  for  full  amount  of 
judgement  recovered  being  a  conclusion. — Mary- 
land Casualty  Co.  v.  Price,  391. 
«=»36(3)  (U.S.C.CA.)  Where  the  answer  ex- 
pressly admitted  complainant's  title  to  the  copy- 
right, defendant  cannot  attack  such  title  at  the 
hearing.— Historical  Pub.  Co.  T.  Jones  Bros. 
Pub.  Co.,  524. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  BEPLEADEB. 

<©=»246(1)  (U.S.C.CA.)  In  UabUity  insurer's  ac- 
tion against  attorneys  for  neglecting  to  defend 
action  against  policy  holder,  refusal  to  permit 
amendment  by  striking  out  allegation  as  to 
amount  for  which  settlement  could  have  been 
made  held  not  error.— Maryland  Casualty  Co.  y* 
Price,  391. 

POST  OFFICE. 

See  Indictment  and  Information,  ^=»68. 

IL  MAILABLE  MATTEB,   TBANSMIS- 

SION  AND  DELIVEBT   OF  MAIL, 

AND  MONET   OBDEBS. 

^=»I4  (U.S.C.CA.)  Newspaper  adyertisement 
offering    prizes    to   persons    identifying    photo- 

fraphs  as  published  held  not  unmaUable.  under 
'enal  Ck>de,  §  213,  as  adyertisement  of  lottery, 
gift  enterprise,  or  scheme  offering  prizes  de- 
pendent upon  lot  or  chance.— Post  Pub.  CJo.  y. 
Murray,  83. 

Penal  Code,  §  213.  as  to  unmailable  matter 
and  punishment  for  yiolations,  held  highly  penal, 
and  not  susceptible  of  liberal  construction, 
bringing  within  its  prohibitions  matter  not  clear- 
ly within  its  terms. — Id. 

Exclusion  of  newspapers  and  other  publica- 
tions from  the  mails  held  justifiable  only  when 
statute  is  clearly  applicable  to  the  supposed 
objectionable  publication.— Id. 

m.   OFFENSES   AGAINST   POSTAL 
LAWS. 

^=s>35  (U.S.C.CA.)  Scheme  to  obuin  money 
from  patients,  by  furnishing  medicine  or  treat- 
ment without  regard  to  patient's  needs,  held  a 
scheme  to  defraud,  within  Criminal  Code.  § 
215,  as  to  fraudulent  use  of  the  mails.— Hughes 
V.  United  States,  238. 

Physician,  acting  as  assistant  to  one  of  physi- 
cians engaged  in  scheme  to  defraud  and  as  con- 
sulting physician,  held  so  connected  with  the 
scheme  and  chargeable  with  knowledge  of  its 
illegality  as  to  justify  a  yerdict  of  guilty.— Id. 
^=»48(4)  (U.S.C.CA.)  An  indictment  under 
Penal  Code,  i  215j  for  using  the  mails  to  de- 
fraud a  class  described  as  particularly  as  possi- 
ble, but  not  naming  indiyiduals  or  stating  that 
their  names  were  unknown,  held  sufficient.— 
Finnegan  y.  United  States,  447. 

An  IndictmenI:  for  using  the  mails  to  defraud 
need  not  allege  defendant  s  knowledge  of  a  fact 
therein  alleged  which  was  not  material  to  the 
offense.— Id. 

An  indictment  for  the  use  of  mails  to  defraud 
held  to  describe  sufficiently  the  particular  letter 
charged  to  haye  been  receiyed  in  furtherance  of 
the  fraudulent  scheme. — Id. 


«=5>48(^  (U.S.C.CA.)  There  is  no  yariance  be- 
tween an  indictment  under  Penal  Code,  $  215. 
which  charged  that  defendant  took  a  "letter* 
from  the  post  office,  and  proof  that  he  took  an 
enyelope  which  contained  only  a  post  office  mon- 
ey order.— Finnegan  v.  United  States,  447. 
€=>49  (U.S.CCA.)  On  trial  for  fraudulent  use 
of  mails  and  conspiracy  fact  that  only  fictitious 
transactions  based  on  decoy  letters  were  in  evi- 
dence, and  that  no  payments  were  shown,  held 
not  to  prevent  inference  of  conspiracy  and  fraud- 
ulent scheme.— Hughes  y.  United  States,  238. 

Evidence  held  not  to  support  a  conviction  of 
employes  of  phvsidans  engaged  in  scheme  to 
defraud,  the  evidence  being  consistent  with  their 
innocence. — Id. 

^:»49  (U.S.C.CA.)  In  a  prosecution  for  using 
the  mails  to  defraud,  contrary  to  Penal  Code,  | 
215,  evidence  held  sufficient  to  show  that  de- 
fendant took  from  the  post  office  the  letter  de- 
scribed.— I'innegan  y.   United  States,  447. 

In  a  prosecution  for  using  the  mails  to  de- 
fraud^ evidence  held  sufficient  to  warrant  the 
jur^  m  finding  that  defendant  did  not  intend  to 
deliver  the  stock  he  contracted  to  sell  and  that 
his  selling  stock  not  owned  was  not  by  mistake. 

POWERS. 

See  Wills,  «=>616. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics^ 

PRECEDENTS. 

See  Courts,  «=:>365,  366. 

PREFERENCES. 

See  Bankruptcy,   <S=>15&-166.   803;    Corpora- 
tions, ^=:>544 ;   Insolvency. 

PRESENTMENT. 

Se«  Bills  and  Notes,  «=»397,  402. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ^=s>917,  030.;   EMdence, 
^=»67. 

PRINCIPAL  AND  AGENT. 

See  Alteration  of  Instruments;    Attorney  and 
(Client;    Insurance,  ^=:»132;    Warehousemen. 

PRINCIPAL  AND  SURETY. 

See  Admiralty,  ^=s>106. 

I.  CREATION  AND  EXISTEHCB  OF 

BIXATION. 

(A)  Between  iMdiTidmaLi. 

^=:>39  (U.S.C.CJL).A  surety  on  a  contractor's 
bond  wiU  be  discharged  where,  through  collu- 
sion between  the  contractor  and  plaintiff,  the 
contract  recited  a  greater  consideration  than 
was  actually  to  be  paid  and  that  enhanced  the 
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risk.— Equitable  Surety  Co.  v.  Board  of  Corners 
of  Muddy  Bottom  Swamp  Land  Diat  No.  1, 
Tippah  County,  Miss.,  221. 

m.  DI8CHAB6E  OF  8ITRETT. 

^=>II7  (U.S.C.C.A.)  Where  a  surety  company 
signed  a  contractor's  bond,  the  owner,  having 
made  advances  contrary  to  the  contract  on 
which  the  bond  was  issued,  cannot  recover 
against  the  surety.— Equitable  Surety  CJo.  v. 
Board  of  Com*rs  of  Muddy  Bottom  Swamp  Land 
Dist  No.  1,  Tippah  County,  Miss.,  221. 

IV.   REMEDIES   OF   OaEDITOBS. 

e=>l62(2)  (U.S.C.C.A.)  In  an  action  on  a  con- 
tractor's bond,  evidence  held  to  raise  questions 
for  jury  whether  surety  relied  on  contract  in 
executing  bond,  and  whether  plaintiff  made  ad- 
vances contrary  to  contract— Eouitable  Sure- 
ty Co.  V.  Board  of  Com'rs  of  Muddy  Bottom 
^wamp  Land  Dist.  No.  1,  Tippah  County,  Miss., 
221. 

In  an  action  on  a  contractor's  additional  bond, 
question  whether  there  was  an  increased  hazard 
of  which  surety  was  not  informed,  but  of 
which  plaintiff  knew,  it  having  been  caused  by 
unauthorized  advances  to  contractor,  held  for 
the  jury.— Id. 

PRIORITIES. 

See   Bankruptcy^   ^=>348;    Corporations,   ^=» 
566;  Courts,  <&=»492 ;   Liens,  «=s>12. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^s»44. 

PROCESS. 

See  Corporations,  ^=»668;   Mandamus;   Prohi- 
bition ;  Removal  of  Causes,  ^=>11. 

II.  8EBVI0E. 
(B)   Snbatftated   SerTice. 

<@=>83  (U.S.C.C.A.)  The  provision  of  Code  Civ. 
Proc.  N.  Y.  §  2524,  requiring  the  mailing  of 
citations  from  the  Surrogate's  Court  where  the 
person  to  be  served  is  without  the  state,  ap- 
plies only  where  service  is  made  by  publica- 
tion, and  not  personally.— Brown  v.  Bietcher, 
280 

PROHIBITION. 

I.   NATUKE  AND  GROUNDS. 

<®=>I0(2)  (U.S.C.C.A.)  Where  an  order  in  a 
foreclosure  suit  requiring  certain  parties  to  be- 
come parties  and  interplead  was  in  excess  of 
the  court's  jurisdiction,  the  writ  of  prohibition 
was  properly  invoked.— Ex  parte  Equitable 
Trust  Co.  of  New  York,  457. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Bankruptcy,  e=>330. 


PROPERTY. 


See  Fixtures. 


PROSTITUTION. 

<8=»l  (U.S.C.CJl.)  The  White  Slave  Act  (Act 
June  25,  1910,  c.  395,  36  Stat  825  [Comp.  St. 
1913,  paragraphs  8812-8819]),  applies  to  a 
prostitute  who  voluntarily  consents  to  acts  of 
illicit  relation,  as  well  as  to  a  "white  slave"  in 
the  restricted  meaning  of  those  words.— Hays 
V.  United  States,  294. 

PUBLIC  LANDS. 

n.  81XBVETANDDISPOSAI.OFIiAND8 

OF  UNITED  STATES. 
(B)  BntrleB»  Salea,  and  PoBsesaory  Rl^ht*. 

<8=>35(2)  (U.S.C.CJ^.)  Comp.  Laws  Alaska  1913, 
i  101  (Act  Cong.  March  3,  1903),  relative  to 
entering  more  than  160  acres  in  single  body, 
held  not  violated  by  separate  entries  under  sep- 
arate surveys  of  adjoining  tracts,  only  one  of 
which  touched  any  navigable  water.— United 
States  V.  Poland,  630. 

Act  Cong.  May  14,  1898.  §  1,  as  to  land  in 
Alaska,  held  not  to  require  reservation  of  80 
rods  except  between  entries  along  the  shore  of 
a  navigable  water.— Id. 

m.  DISPOSAI.  OF  UkNDS  OF  THE 
STATES. 

«=:>I78(1)  rU.S.C.CA-)  Conveyance  of  league 
and  labor  of  land  to  which  grantor  was  entitled 
held  to  transfer  grantor's  beadright,  though  not 
then  located  upon  specific  lands,  or  evidenced 
by  a  certificate.— Moore  v.  Foster  Lumber  Co., 
189. 

Conveyance  of  headright  held  to  give  trans- 
ferees only  right  to  locate  land  or  have  it  lo- 
cated, and,  upon  location,  right  to  interest,  legal 
or  equitable,  in  the  lana,  depending  upon  par- 
ties to  whom  patent  was  issued. — Id. 

Rights  of  grantees  under  conveyances  by  own- 
er of  headright  under  Texas  laws  held  not  legal 
interest  in  land,  even  though  certificate  had 
been  issued,  whether  distinctions  between  law 
and  equity  were  recognized  or  not. — Id. 

As  between  grantees  under  two  conveyances 
by  owner  of  headright,  those  to  whom  it  was 
first  conveyed  held  to  have  the  prior  right.— Id. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Commerce,  ^=:>85 ;  Municipal  Corporations, 
<g=:9920. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Electricity;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUNISHMENT. 

See  Fines;    Injunction,  ^=s>2S2. 

RAILROADS. 

See  Appeal  and  Error,  ^=»1050;  CoQimerce, 
(d=»27;  Master  and  Servant;  Street  Rail- 
roads. 
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VUI.  INDEBTEDNESS,  SECURITIES, 
UENS,  AND  MORTGAGES. 

(A)  Nature  and  Extent  of  lilabllltleM. 

^s>l54  (U.S.C.C.A.)  Under  agreement  collat- 
eral to  railroad  mortgage,  whereby  the  D.  Co. 
was  to  make  certain  payments,  held,  that  bond- 
holders could  demand  payment,  though  mortga- 
gor was  not  in  position  to  do  so.— Ex  parte 
Equitable  Trust  Co.  of  New  York,  467. 

Under  agreement  collateral  to  railroad  mort- 
gage, whereby  another  company  was  to  make 
certain  payments  to  trustee,  trustee  held  not  a 
mere  custodian  for  mortgagor,  but  covenantee 
of  trust  fund  for  benefit  of  bondholders.— id. 
<9=»I67  (U.S.C.CA.)  Traffic  rights  of  railroad 
company  over  another's  lines  under  agreement 
collateral  to  mortgage  held  covered  by  the  mort- 

f age.— Ex  parte  Equitable  Trust  Co.  of  New 
:ork.  457. 

Though  railroad  mortgage  covered  mortgagor's 
assignable  rights  under  collateral  agreement, 
held,  that  trustee's  rights  thereunder  were  not 
covered,  and  could  not  be  sold  under  foreclosure, 
but  survived  for  benefit  of  bondholders.— Id. 
^=>I79  (U.S.C.C.A.)  Under  collateral  agree- 
ment whereby  another  railroad  comi)any  agreed 
to  make  payments  for  interest  and  sinking  fund 
purposes,  trustee  of  mortgage  held  authorized  to 
sue  to  enforce  the  liability  of  such  company.— 
Lx  parte  Equitable  Trust  Co.  of  New  York,  457. 
If  railroad  company  had  right  of  action  under 
agreement  collateral  to  its  mortgage,  enforce- 
able by  receivers  appointed  in  foreclosure  suit, 
held,  that  remedy  was  by  suit  for  specific  per- 
formance or  other  plenary  action.— Id. 

(B)  Forecloamre  of  lilena  and  Mortvaffea. 

<$s>l86  (U.S.C.C.A.)  That  agreement  collateral 
to  railroad  mortgage  created  equitable  lien 
against  property  of  another  company  having  no 
property  within  court's  jurisdiction  held  not  to 
defeat  trustee's  right  to  foreclose  without  mak- 
ing it  a  party.— Ex  parte  Equitable  Trust  Co. 
of  New  York,  457. 

In  foreclosure  suit,  intervening  petition  as- 
serting that  trustee  was  not  protecting  bond- 
holders' rights  under  collateral  agreement  held 
without  relevancy  to  pending  i)roceeding8,  as 
trustee's  actions  did  not  indicate  infidelity  to  its 
trust.- Id. 

«=s>l90  (U.S.C.C.A.)  In  suit  to  foreclose  rail- 
road mortgage,  held,  that  whether  collateral 
agreement  imposed  equitable  lien  on  property  of 
another  railroad  company  could  not  be  adjudi- 
cated without  affording  it  an  opportunity  to  be 
heard.— Ex  parte  Equitable  Trust  (^.  of  New 
York,  457. 

«=>I92  (U.S.C.C.A.)  Where  parties  were  agree- 
able to  foreclosure  of  railroad  mortgage,  and 
necessity  for  prompt  sale  was  shown,  held,  that 
parties  were  entitled  to  have  case  proceed  with 
convenient  expedition.— Ex  parte  Equitable 
Trust  CJo.  of  New  York,  457. 

In  a  suit  to  foreclose  a  railroad  mortgage,  the 
court  in  its  discretion  has  full  power  to  make 
an  order  concerning  an  upset  price  upon  the 
sale,  if  deemed  advisable.— Id. 


IX.  RECEIVERS. 

<9=»209  (U.S.C.C.A.)  Receivers  appointed  in 
foreclosure  suit  held  entitled  to  custody  only  of 
the  property  subject  to  the  mortgage  and  in- 
volved in  the  litigation,  not  including  trustee's 
rights  under  collateral  agreement  against  third 
party.— Ex  parte  Equitable  Trust  Co.  of  New 
York,  457. 

X.  OPERATION. 

(F)  Accident*  at  CroBslnffs. 

e=>3l2(3)  (U.S.C.C.A.)  The  failure  of  an  engi- 
neer to  sound  signals  not  required  by  statute, 
when  approaching  a  highway  crossing,  is  negli- 
gence, if  ordinary  care  requires  them  to  be 
sounded.— Lehigh  Valley  R.  Co.  v.  Kilmer,  514. 
«&=»324(1)  (U.S.C.C.A.)  Due  care  of  one  about 
to  cross  a  railroad  track  means  ordinary  care, 
but  does  not  require  extraordinarv  care,  or  the 
exercise  of  the  best  judgment  or  tne  wisest  pre- 
caution.—Lehigh  Valley  R,  Co.  v.  Kilmer,  514. 
<g=>330(3)  (U.S.C.CA.)  The  failure  of  an  engi- 
neer to  sound  the  whistle  or  bell  on  approach- 
ing a  highway  crossing  does  not  relieve  a  chauf- 
feur from  the  necessity  of  taking  ordinary  pre- 
caution for  the  safety  of  himself  and  his  party. 
—Lehigh  Valley  R,  Co.  v.  Kilmer,  514. 
^s»334  (U.S.C.C.A.)  A  chauflfear,  who  is  sud- 
denly put  in  peril  by  the  negligent  approach  of 
a  railroad  train  to  a  highway  crossing,  is  ex- 
cusable if  he  made  an  unwise  decision  as  to 
what  he  should  do.— Lehigh  Valley  R.  Co.  y. 
Kilmer,  514. 

«=>335(5)  (U.S.C.C.A.)  The  faUure  of  one  about 
to  cross  a  railroad  track  to  use  due  care  bars 
recovery,  if  such  negligence  proximately  con- 
tributed to  the  injury,  but  not  otherwise.— Le- 
high Valley  R.  Co.  v.  Kilmer,  514. 
«=>347(11)  (U.S.C.CA.)  In  determining  wheth- 
er an  employed  chauffeur  was  negligent  in  ap- 
proaching a  railroad  crossing,  the  fact  that  his 
employer  was  beside  him,  and  was  looking  out 
for  an  approaching  traio,  can  be  considered.— 
Lehigh  Valley  R,  Co.  v.  Kilmer,  514. 
«&=»350(19)  (U.S.C.C.A.)  A  chauffeur,  approach- 
ing a  highway  crossing,  who  stopped  and  looked 
for  an  approaching  train,  is  not  negligent  as 
matter  of  law  because  he  did  not  stop  at  the 
precise  place  and  time  where  and  when  looking 
would  have  been  of  most  advantage.— Lehigh 
Valley  R.  Co.  v.  Kilmer,  514. 
iS=>350(30)  (U.S.C.CA.)  In  an  action  for  in- 
juries to  a  chauffeur,  whose  automobile  was 
struck  by  a  train  at  a  crossing,  evidence  held 
not  to  show  as  matter  of  law  that  ^aintiff  was 
negligent— Lehigh  Valley  R.  Co.  v.  Kilmer,  514. 

<©=»350(30)  (U.S.C.C.A.)  A  woman  riding  in  an 
automobile  held  not  negligent,  as  matter  of  law, 
for  not  insisting  that  her  husband  and  a  chauf- 
feur, do  more  than  the^  did  to  discover  the  ap- 
proaching train.— Lehigh  Valley  R.  Co.  v. 
Emens,  522. 

«=s>35l(9)  (U.S.C.C.A.)  In  an  action  for  in- 
juries to  an  automobile  chauffeur  at  a  railroad 
crossing,  a  charge  as  to  sounding  warning  sig- 
nals not  required  by  statute,  and  as  to  the  speed 
of  the  train,  held  correct— Lehigh  Valley  R.  Co. 
V.  Kilmer.  514. 
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(D  Flrea. 

e=s>4Bi(2)  (U.S.C.G.A.)  In  action  for  damages 
from  fire,  evidence  as  to  emission  of  cinders  by 
locomotive  other  than  those  by  which  fire  might 
have  been  caused  held  inadmissible.— Texas  &  P. 
Ry.  Co.  V.  Hartford  Fire  Ins.  Co.,  111. 

RAPE. 

I.   OFFENSES   AND   BESPONSIBIUTT 
THEBEFOB. 

<©=>2  rU.S.C.OJL.)  Under  Const  art  1,  S  8, 
subd.  lO,  Criminal  Code,  f  §  276,  278,  as  to  rape 
and  assaults  with  intent  to  rape,  held  not  void, 
as  not  defining  rape. — Oliver  v.  United  States, 
165. 

REAL  ACTIONS. 

See  Trespass  to  Try  Title. 

RECEIPTS. 

See  Alteration  of  Instruments. 

RECEIVERS. 

See  Appeal  and  Error,  ^=»227,  955;  Compro- 
mise and  Settlement,  C=»19;  Corporations, 
<g=»552-560;  Courts,  «&=»294:  Logs  and  Log- 
ging; RaUroads,  «=»179,  209;  Street  RaU- 
roads. 

III.   TITLE   TO   AND    POSSESSION   OF 
PROPERTY. 

<g=»67  (U.S.C.CJ^.)  Claim  for  rent  falling  due 
after  mortgage  receiver  took  possession  held  to 
go  to  him,  and  not  to  general  creditors,  and  to 
pass  under  his  assignment  of  claims  against 
lessee.— Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  436. 

<&=>75  (U.S.C.C.A.)  Where,  when  C.  Co.  be- 
came insolvent,  it  did  not  ovn  notes  of  M.  Co., 
delivered  to  its  receiver  long  afterwards,  the  re- 
ceiver could  not  offset  them  against  claim  of 
M.  Co.'s  receiver.— Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.,  434. 


ALLOWANCE    AND    PAYMENT 
CLAIMS. 


OP 


^=9 1 63  (U.S.C.C.A.)  Where  same  persons  were 
general  receivers  and  receivers  under  mortgages, 
and  claim  was  assigned  to  them  as  mortgage  re- 
ceivers, held,  that  they  were  entitled  to  payment 
without  deduction  of  consideration  for  the  as- 
signment-Pennsylvania Steel  Co.  V.  New  York 
City  Ry.  Co.,  436. 

Vn.   ACCOUNTING    AND    COMPENSA- 
TION. 

€=>I98(1)  (U.S.C.C.A.)  Receivers  are  entitled  to 
reasonable  compensation,  to  be  fixed  by  the 
court  appointing  them,  after  considering  all  the 
circumstances,  and  determined  on  the  compen- 
sation for  similar  services  in  the  performance 
of  official  duties  and  the  value  of  the  services 
rendered  with  reference  to  that  trust.— Eames  v. 
H.  B.  Claflin  CJo.,  579. 


«&=»I98(2)  (U.S.C.C.A.)  The  compensation  al- 
lowed a  receiver  is  within  the  discretion  of  the 
trial  court.— Eames  v.  H.  B.  Claflin  Co.,  579. 

An  allowance  by  the  District  Court  of  $33,000 
as  compensation  to  each  of  two  receivers  of  a 
large  mercantile  company  hM  not  so  small  as 
to  show  an  abuse  of  discretion.— Id, 

RECEIVING  STOLEN  GOODS. 

<©=»8(2)  (U.S.C.C.A.)  On  trial  for  receiTinf 
stolen  goods,  evidence  that  officer,  who  watdwd 
case  being  taken  into  defendant's  store  and 
made  an  investigation,  was  watching  in  the  dis- 
charge of  his  duty, 'held  proper.— Cuomo  v.  Unit- 
ed States,  304. 

«=>9(1)  (U.S.C.C.A.)  On  trial  for  receiving  and 
having  possession  of  stolen  goods  in  violation  of 
Act  Con^.  Feb.  13,  1913,  evidence  held  to  make 
a  question  for  the  jury.— Cuomo  t.  United 
States,  304. 

RECESS. 

See  Criminal  Law,  «=s>649. 


See  Bankruptcy, 
547. 


RECORDS. 

^=»184;    Corporationi,  ^=> 


REFERENCE. 

See  Appeal  and  Error,  ^=»266u 

m.   REPORT  AND  FI1IDIH08. 

<d=3>IOO(6)  (U.S.C.G.A.)  In  action  referred  by 
stipulation,  evidence  held  to  be  regarded  as  u 
taken  before  the  judge,  and  on  argument  of  ex- 
ceptions to  report  the  situation  was  precisely  as 
if  the  evidence  was  then  being  offered.— Batan 
V.  Johnson  &  Johnson,  863. 

RELEASE. 

See  Compromise  and  Settlement. 

REMOVAL  OF  CAUSES. 

I.  POWER   TO   REMOVE   AND   RIGHT 
OF  REMOVAL  TS  6ENERAI.. 

<S=>M  (U.S.C.C.A.)  Jurisdiction  of  state  court, 
acquired  by  attacnment  and  publication,  heii 
not  lost  by  removal  of  cause,  though  federal 
court  could  not  have  acquired  original  jurisdic- 
tion in  that  way.— Missouri  VaUey  Bridge  & 
Iron  Co.  V.  Blake,  411. 

Vm.  PROCEEDINGS  IN  CAUSE  AFT- 
ER lUBMOVAI.. 

e=>M2  (U.S.C.C.A.)  Objections  as  to  the  jn- 
risdiction  of  a  state  court  over  the  subject-mat- 
ter may  be  taken  advantage  of  at  any  time 
in  a  federal  court  after  removal  thereto.— Phil- 
adelphia &  R.  Ry.  Co.  v.  Sherman,  124. 
<g=>M9  (U.S.O.O.A.)  In  suit  by  a  purported 
resident  of  New  York,  removed  to  the  ^eral 
court  for  diversity  of  citizenship,  whether  plain- 
tiff was  a  resident  of  New  York  and  entitied  to 
sue  in  its  courts,  so  that  the  state  court  had 
jurisdiction,  held  for  the  jury.— Philadelphia  & 
R.  Ry.  Co.  V.  Sherman,  124. 
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RENT. 

See  Beceiven,  «s>67 ;  Street  Railroada. 

REPUDIATION. 

See  limitation  of  Actions,  ^=>44. 

REPUGNANCY. 

See  Estoppel;   Witnesses,  4=9393. 

RES  ADJUDICATA. 

See  Judgment,  ^=»551-744. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  ^=»266. 

RETROSPECTIVE  LAWS. 

See  Trial,  «=:>11. 

REVENUE. 

See  Internal  Revenue. 

REVIEW. 

See  Appeal  and  Error,  «=5>917-1070 ;  CJriminal 
Law,  «=»1134-lie9. 

REVISION. 

See  Bankruptcy,  «=>439,  446. 

RISKS. 

See  Master  and  Servant,  <9=»213,  220,  288. 

RULES  OF  COURT. 

See  Ck>urt  Rules  Cited. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  ^»118,  213. 

SALES. 

See  Bankruptcy,  «=»184;  Corporations,  ^» 
117 ;  Literary  Property ;  Logs  andLogging ; 
Patents,  ^=»195;    Kailroads,  ^=»192. 

H.   CONSTRUCTION  OF  OONTRAOT. 

^rs>55  (U.S.C.C.A.)  The  construction  and  effect 
of  a  contract  under  which  goods  were  received 
and  held  by  bankrupts  at  their  residence  and 
place  of  business  in  Michigan  must  be  deter- 
mined by  the  laws  of  that  state.— In  re  Stough- 
ton  Wagon  (Jo.,  562. 

^=:>55  (U.S.C.C.A.)  A  contract  for  the  delivery 
of  goods  to  a  bankrupt  in  Michigan,  where  it  re- 
sided and  did  business,  must  be  construed  ac- 
cording to  the  laws  of  that  state  as  construed 
by  its  Supreme  Court.— Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.  v.  CroU,  665. 

VII.  REMEDIES  OF  SELLER. 

(B)  lifen. 

«=s>303  (U.S.C.C.A.)  Bill     of    sale,     providing 

that  it  was  subject  to  note  to  third  party,  which 


the  grantee  thereby  assumed  and  agreed  to  pay, 
held  not  to  retain  a  lien  for  payment  of  the 
note.— Bell  v.  Shaw,  170. 

IX.  CONDITIONAL  SALES. 

^=:»454  (U.S.C.C.A.)  In  a  contract  for  the  de- 
livery of  goods  intended  fol"  resale,  a  reserva- 
tion of  title  can  be  sustained  only  when  it  clear- 
ly dominates  the  right  of  resale  and  other  in- 
consistent features  of  the  contract. — In  re 
Stoughton  Wagon  Co.,  562. 
«=»454  (U.S.C.C.A)  In  a  contract  for  the  de- 
livery of  goods  intended  for  resale,  a  reserva- 
tion of  title  can  be  sustained  only  when  it  clear- 
ly dominates  Uie  right  of  resale  and  other  in- 
consistent features  of  the  contract— Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v.  Croll, 
565. 

^=s>467  (U.S.C.C.A.)  A  conditional  sale  con- 
tract reserving  title  gives  the  seller  title,  not  a 
lien.— In  re  Fitzhugh  Hall  Amusement  Ck>.,  121. 

SALVAGE. 

I.   RIGHT  TO  COMPENSATION. 

^=»l  (U.S.C.CA.)  A  "salvage  service"  is  a  serv- 
ice voluntarily  rendered  to  a  vessel  needing  as- 
sistance, and  is  designed  to  relieve  her  from 
some  distress  or  daneer,  either  present  or  to  be 
reasonably  apprehended.— The  Kennebec,  417. 
<S=>2I  (U.S.C.CA.)  A  tug,  assisting  in  salving 
a  steamship  stranded  on  a  reef,  neld  not  to 
have  forfeited  her  right  to .  compensation  by  re- 
fusing to  surrender  her  place  to  a  larger  ves- 
sel.—The  Celtic  Chief,  63. 

The  conduct  of  the  manager  of  a  company 
whose  vessels  assisted  in  salving  a  stranded 
steamship  held  not  such  as  to  deprive  the  com- 
pany of  the  right  to  an  award  for  the  services 
rendered. — Id. 

n.   AMOUNT  AND  APPORTIONMENT. 

^=>27  (U.S.C.CA.)  Amount  of  salvage  awards, 
to  which  the  owners  of  various  vessels  were  en- 
titled for  releasing  a  steamship  stranded  in  the 
Pacific  near  Honolulu,  considered.- The  Celtic 
Chief,  63. 

<S=>36  (U.S.C.CA.)  A  contract  bv  one  party  to 
pay  at  all  events,  and  by  the  other  to  receive, 
a  fixed  compensation  for  a  salvage  service  to  be 
rendered,  is  valid  and  conclusive  of  the  amount 
recoverable  therefor.— The  Kennebec,  417. 

A  contract  by  a  tug  to  go  to  the  assistance  of 
a  steamship  aground  for  a  stated  sum  per 
day  held  binding.— Id. 

SECURITY. 

See  Bankruptcy,  ^=9475. 

SERVANTS. 

See  Bankruptcy,  ^=:>348;   Master  and  Servant. 

SERVICE. 

See  Process. 

SET-OFF  AND  COUNTERCUIM. 

See  Receivers,  ^=»75. 
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SHIPPING. 

Aliens,  «=:>36 ; 


Collision;  Sal- 


See  Admiralty; 
vage;  Towage. 

V.  XJABIUTIES  OF  VESSELS  AND 
OWNERS  IN  OENERAI.. 

«=»79  (U.S.C.C.A.)  The  owner  of  a  vessel  is 
not  responsible  for  the  acts  of  one  who  without 
bis  authority  or  consent  is  acting  as  master. — 
The  Calypso,  156. 

«=»84(3)  (U.S.C.C.A.)  A  steamship  held  Uable 
for  injury  to  a  stevedore's  employ^  by  the  fall- 
ing of  hatch  covers,  which  were  of  peculiar  con- 
struction and  not  properly  placed  when  the  ship 
was  turned  over  to  the  stevedores  for  discharg- 
ing.—The  Citta  di  Palermo,  12. 

Vn.   CARRIAGE    OF    OOODS. 

'^=9 1 15  (U.S.C.C.A.)  Duty  of  steamship  carrier 
held  duty  to  all  shipi)ers,  and  action  could  not 
be  disposed  of  as  though  plaintiff's  goods  were 
the  only  ones  on  board.— New  York  &  Porto 
Rico  S.  S.  Co.  V.  Guanica  Centrale,  640. 

Evidence  held  to  make  question  for  jury  as 
to  whether  it  was  negligence  to  dock  at  port,  in 
view  of  quarantine  regulations  making  it  nec- 
essary to  discontinue  rest  of  voyage.— Id. 

A  steamship  company,  failing  to  deliver  a  car- 

?:o  as  agreed,  had  the  burden  of  justifying  its 
ailure  to  perform  the  contract— Id. 
Quarantine  regulations  held  not  to  excuse 
steamship  company's  failure  to  deliver  cargo,  if 
quarantine  could  have  been  avoided  in  the  ex- 
ercise of  ordinary  prudence. — Id. 
4S=>I27  (U.S.C.C.A.)  A  steamship  AcZd  liable  for 
damage  to  a  cargo  of  lemons,  caused  by  fumiga- 
tion of  the  ship  at  an  intermediate  port,  where 
it  could  have  oeen  avoided  or  postponed  until 
arrival  at  the  port  of  destination.— Unione  Au- 
striaca  di  Navigazione  of  Trieste,  Austria,  v. 
Leon  G.  Tujague  &  Co.,  421. 
<S=>I42  (U.S.C.C.A.)  Provision  of  bills  of  lad- 
ing reouiring  notice  of  any  claim  for  damage  to 
cargo  before  removal  of  the  goods  held^  on  the 
facts,  reasonable  and  enforceable. — Unione  Aus- 
triaca  di  Navigazione  of  Trieste,  Austria,  v. 
Leon  G.  Tujague  &  Co.,  421. 

SIGNALS. 

See  Railroads,  <&s>312,  830,  351« 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

See  Bailroads,  es>179. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDT  IN  GENERAL. 

^=»I2  (U.S.C.C.A.)  Rule  that  specific  perform- 
ance by  piecemeal  will  not  be  decreed  neld  not 
applicable  to  contracts  which  contemplate  a  sep- 
arate and  piecemeal  performance  of  separate 
parts.— T.  B.  Harms  &  Francis,  Day  &  Hunter 
V.  Stem,  2. 


II.  CONTRACTS  ENFORCEABIf. 

<S=>32  (U.S.C.C.A.)  A  ctmtract  lacking  in  ma- 
tuality  when  it  is  entered  into  may  by  subse- 
quent performance  be  cured  of  its  defect.— T.  B. 
Harms  &  Francis,  Day  &  Hunter  y.  Stem,  2. 

SPEED. 

See  Railroads,  4=9351. 

STAMPS. 

See  Internal  Revenue,  ^=»38;    Judgment,  ^=s> 
714. 

STATUTE  OF  FRAUDS. 

See  rraads,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actiona 

STATUTES. 

For  statutes  relating  to  particular  smbjects,  sec 
the  various  specific  topics. 

I.   ENACTMENT,  REQUISITES,   AND 
VAUDITT  IN  GENERAIi. 

<d=»l6(l)  (U.S.C.C.A.)  Provision  of  Act  Cong. 
March  3,  1903,  added  in  conference  as  to  en- 
tering more  than  160  acres  in  a  single  body, 
held  intended  to  be  germane  to  provision  limit- 
ing distance  which  entry  may  extend  along  any 
navigable  water.— United  States  v.  Poland,  630. 

VI.   CONSTRUCTION  AND   OPERA- 
TION. 
(A)  General   Roles   of  Constrvetion. 

<g=:»2l7  (U.S.C.CA.)  In  construing  a  statute, 
the  court  could  refer  to  the  proceedings  in 
Congress  at  the  time  of  its  passage  and  the  re- 
port of  a  conference  committee  by  which  a  pro- 
vision in  controversy  was  added.— United  States 
V.  Poland,  630. 

<9=»2I9  (U.S.C.C.A.)  A  ruling  by  the  Commis- 
sioner of  the  General  Land  Ofoce  held  not  a 
construction  of  Act  May  27,  1908,  S  3,  which 
renders  the  enrollment  of  an  Indian  conclusive 
as  to  the  date  of  his  birth  against  a  paniiaser 
of  land  from  him.— McDaniel  y.  Hc^land,  139. 


STATUTES  CONSTRUED. 

UNITED  STATES. 

CONSTITUTION. 

Amend.    6    245 

Art  1,  5  8,  subsec.  10 165 

CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 
Act  1911,  March  S,  ch.  231,  S6  Stat.  10S7. 
129    624 
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f  274a  (added  by  Act  1915,  March  3,  ch. 

90.  38  Stat  956) 540 

f  2f5    98 

PENAL  CX)DE. 

Act  1909,  March  4*  ch.  921,  S5  Siat  1088. 

f  213 83 

I  215   238.  447 

M  276,  278  166 

STATUTES  AT  LARGE. 

1867,  March  2,  ch.  176,  14  Stat.  517.  Re- 
pealed by  Act  1878,  June  7,  ch.  160,  20 

Stat  99    442 

1875,  March  3,  ch.  137,  J  1.  18  Stat.  470. 
Amended  by  Act  1887.  March  3,  ch.  373, 
§  1,  24  Stet  552;  Act  1888,  Aug.  13,  ch. 

866,  J  1,  25  Stat  433 186 

1878,  June  7,  ch.  160,  20  Stat  99 442 

1882.  May  6,  ch.  126,  §  10,  22  Stat  61. 
Amended  by  Act  1884,  July  5,  ch.  220, 

23    Stat    115    156 

1884,  July  5,  ch.  220,  23  Stat  115 156 

1887,  Feb.  4,  ch.  104.  8  1,  24  Stat.  379. 
Amended  by  Act  1910,  June  18,  ch.  309, 

36  Stat  539   399 

1887,  Feb.  4,  ch.  1(H,  §  2,  24  Stat.  379. .  399 
1887,  Feb:  4,  ch.  104,  §  6,  24  Stat.  380. 
Amended  by  Act  1910,  June  18,  ch.  309, 

36  Stat   5^9 399 

1R87,  Feb.  4,  ch.  104,  §  12,  24  Stat.  383. .  399 
1887,  Feb.  4,  ch.  104,  {  15,  24  Stat  3.S4. 
Amended  by  Act  1910,  June  18,  ch.  309, 
36   Stat  539 399 

1887,  March  3,  ch.  373,  $  1.  24  Stat.  552. .  186 

1888,  Aug.  13,  ch.  866,  }  1,  25  Stat.  433. .  186 
1898,  May  14,  ch.  299,  f  1,  30  Stat  409. .  630 
1898,  June  13,  ch.  448.  $  20,  30  Stat  456. .  363 
1898,    June   13,   ch.   448,    Schedule  B,   30 

Stat  462    363 

1898,  July  1,  ch.  541,  S  1(1).  (4),  30  Stat 

544   275 

1898,  July  1,  ch.  541,  |  1(15),  30  Stat  544  620 
1898,  July  1,  ch.  541,  §  1(19),  30  Stat  544  275 
1898,  July  1,  ch.  541,  f  1(22),  30  Stat  544  253 
1898,  July  1,  ch.  541,  §  3(5),  30  Stot  546.  .  275 
1898,  July  1,  ch.  541,  J  5c,  30  Stat  547. .  245 
1898,  July  1,  ch.  541,  |  6,  30  Stat  548. ..  179 
1898,  July  1,  ch.  541,  §  14b,  30  Stat  550. .  253 
1898,  July  1,  ch.  541,  §  14b(2),  30  Stat  550  443 
18.98,   July  1,  ch.  541,  {  14b(3),i30  Stat 

500.    Amended  by  Act  1910,  June  25,  ch. 

412,  J  6,  36  Stat  839 535 

1898,  July  1.  ch.  541,  {  24b,  30  Stat  553.  .442 
1898,  July  1,  ch.  541,  {  29b,  30  Stat  554  253 
1898,  July  1.  ch.  541,  §  29b(l),  (2),  30  Stat 

554    245 

1898,  July  1.  ch.  541,  S  47,  30  Stat  557. 

Amended  by  Act  1910,  June  25,  ch.  412, 

§  8,  36  Stat  840 170 

1898,  July  1,  ch.  541,  f  48a,  30  Stat  557. .  439 
1898,  July  1,  ch.  541,  §  59a,  30  Stat  561. .  275 
1898,  July  1,  ch.  541,  i  60a,  30  Stat  562. 

Amended  by  Act  1903,  Feb.  5,  ch.  487, 

§  13,  32  Stat  799 605 

1898»  July  1,  ch.  541,  {  60b,  30  Stat  562. .  577 
1898,  July  1,  ch.  541,  f  60b,  30  Stat  562. 

Amended  by  Act  1910,  June  25,  ch.  412, 

§  11,  36  Stat  842 605 


1898,  July  1.  ch.  541,  S  64b(4),  30  Stat  563  574 
1898,  July  1,  ch.  541,  S  67e,  30  Stat  564. 
Amended  by  Act  1903,  Feb.  5,  ch.  487,  § 

16,  32  SUt  800 :  605 

"  ■  275 


12,  36  Stat.  842 121 

1^8,  July  1,  ch.  541  (§  72  added  by  Act 

1908,  Feb.  5,  ch.  487,  §  18,  32  Stat  800)  439 
1901,  March  3,  ch.  868,  31  Stat  1447....  139 
1903.  Feb.  5,  ch.  487.  §§  13,  16,  32  Stat 

799  .   . .  605 

1903,  Feb!  5,'  ch.'  487,  §  la  32  'Stat.  'soo! .'  439 
1903,  March  3,  ch.  1002.  32  Stat  1028. ...  630 
1906,  June  29,  ch.  3592,  »  3,  4,  34  Stat 

596  144 

1906,  June  29,  ch.  3592,  f  10,  34  Stat  599  151 

1906,  June  29,  ch.  3592,  §  15,  34  Stat.  601  144 

1907,  Feb.  20,  ch.  1134,  34  Stat  898. 
Amended  by  Act  1910,  March  26,  ch.  128, 

36  SUt  263 184 

1908,  April  22,  ch.  149,  35  Stat.  65 490 

1908,  May  27,  ch.  199,  j  3,  35  Stat  313. .  139 

1909,  March  4,  ch.  321,  §  213,  35  Stat  1129  83 
1909.   March  4,  ch.  321,   §  215,  35   Stat 

1130    238,  447 

1909,  March  4,  ch.  321,  {§  276.  278,  35 
Stat  1143    165 

1910,  March  26,  ch.  128,  36  Stat  263. ...  184 

1910,  June  18,  ch.  30f^,  r^n  PtiL  '39 399 

1910,  June  25,  ch.  S^i'i,  ::+E  si.r.  v25 294 

1910,  June  25.  ch.  41.1.  ii  il  V.r,  St^it  839. .  535 
1910,  June  25,  ch.  41:^.  ^  s.  oi)  ^^rat  840. .  170 
1910,  June  25,  ch.  412,  |  U.  3i>  Stat.  842  605 
1910,  June  25,  ch.  412,  j  12.  36  Stat  842. .  121 

1910,  June  25,  ch.  423,  'M  Stat.  851 656 

1911,  March  3,  ch.  2H1,  ^  J  29.  36  f^tat  1134  524 
1911,  March  3,  ch.  2;U,  g  L^>a,  3*5  Htat.  1160  2 
1911,  March  3,  ch.  L!31   15  2Un  added  by 

Act  1915,  March  <:.  ch.  m  38  ^tat.  956)  540 

1911,  March  3,  ch.  231,   §  2T5.   36   Stat 
1164 98 

1912,  Aug.  24,  ch.  390,  §  9,  37  Stet.  565. .  430 

1913,  Feb.  13,  ch.  50,  37  Stet.  670 304 

1913,  Oct.  3,  ch.  16,  §  2,  subsec.  B,  38  Stet. 

167   298 

1915,  March  3,  ch.  90,  38  Stet  956 540 

REVISED  STATUTES. 

§1  591,  592,  596 95 

f  914  113,  540 

I  3753  411 

8  4886 587 

§  4915    186 

COMPILED  STATUTES  1913. 

1121    524 

1233 2 

1252    98 

1537    113,  540 

4297  156 

|§  4351,  4352,  4374 144 

5  5046    630 

6321    298 

16950 411 

{8563,  8564,  8569,  8576,  8583 399 
8603,  8604  304 
8657-8665   490 

IS  8812-8819   294 
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9430 687 

9460  186 

9465 656 

9585  253,  375,  620 

9587  275 

95S9  245 

9590  179 

9598  253,  443,  535 

9608  442 

9613  245,  253 

9631  170 

9632  439 

9643  275 

9644  »r7,  606 

9648  574 

9651  121,  275,  605 

9656  439 

10046  430 

10383  83 

,  10385  238,  447 

iS  10449,  10451  166 


LAWS. 
1911,  pp.  266,  268,  SI  28,  84. . 


ALASKA. 

COMPILED  LAWS  1913. 


§  101 


177 


630 


COLORADO. 

CITY  CHARTBBS. 
Denver,  S  264a 196 

LOUISIANA. 

REVISED  CIVIL  CODE. 
Arts.  3227,  3249,  3272,  3274,  8348 425 

NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 

Code    of    Civil    Procedure,    K  2472-2771,    as 

Amended  and  Renumbered  in  1914 

(Surrogate's  Code), 

§  2524    280 

CONSOLIDATED  LAWS. 

Oh.   31,   §   9 79 

Cb.  38,  $  131  605 

Ch.  59,  J  66 605 

NORTH  CAROLINA. 

REVISAL  1905. 
§§  790-802    113 

OKLAHOBiA. 

CONSTITUTION. 


Art.  23,  §  9. 


399 


PENNSYLVANIA* 

LAWS. 
1891,  p.  176  230 


SOUTH  CAROLINA. 

CONSTITUTION. 

Art  2,  I  6 98 

Art  5,  I  22 98 

Art.  9,  110 270 

CIVIL  CODE  1902. 
SS  1719-1721    264 

CIVIL  CODE  1912. 

{  2889    270 

I  4036    90 


WASHINGTON. 

REMINGTON  &  BALLINGER'S  CODE. 
§$  1149,  1150,  1163   574 

WEST  VIROINIA. 

CODE  1913. 
Ch.  124.  §  11  (sec.  4747) 4U 

LAWS. 
1882,  ch.  96,  §  24  807 

STOCK. 

See  Corporations,  ^=:>99,  117. 

STOCKHOLDERS. 

See  Corporations,  ^=s>232. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

I.  ESTARLISHMENT,  OONSTRUCnOX, 
AND  MAINTENANCE. 

€=s>58  (T7.S.C.C.A.)  Rent  due  under  lease  of 
street  railway  company's  lines  in  hands  of  re- 
ceivers held  to  belong  to  it,  so  as  to  pass  to 
the  receivers,  and  not  to  its  stockholders. — Penn- 
sylvania Steel  Co.  V.  New  York  City  Ry.  Co., 
436. 

Claim  for  rent  falling  due  before  mortgage  re- 
ceiver took  possession  held  not  to  go  to  him  as 
against  general  creditors,  and  not  transferred  by 
bis  assignment  of  claims  against  leasee. — Id. 

SUBSTITUTED  SERVICE. 

See  Process. 

SUMMONS. 

See  Process. 
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SUPERINTENDENTS. 

See  Master  and  Serrant,  ^=»125. 

SURETYSHIP. 

See  Principal  and  Sarety. 

SURPLUSAGE. 

See  Indictment  and  Information,  ^s»119. 

TAXATION. 

See  Internal  Revenae. 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce;   Oonrta,  ^s»366. 

n.   RDOUIiATIOir    AND    OPEBATION. 

^=5>54(4)  (U.S.C.C.A.)  A  provision  in  a  con- 
tract for  tne  transmission  of  a  telegram  requir- 
ing notice  of  a  claim  for  damages  to  be  given 
within  60  days  Is  valid  at  common  law.— 
Gardner  v.  Western  Union  Telegraph  Co.,  899. 
^s>54(7)  (U.S.C.C.A.)  The  addressee  of  a  tele- 
gram, suing  in  tort  for  delay  in  delivery,  is 
bound  by  a  provision  of  the  contract  between  the 
company  and  the  sender  requiring  notice  of 
claim  to  be  given.— Gardner  v.  Western  Union 
Telegraph  Co.,  399. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  ^s»339;  Bankruptcy, 
«=s>161.  200;  Courts,  ^=s>492:  Equity,  «=s> 
442;    Frauds,  Statute  of,  «s»49. 

TITLE. 

See  Copyrights,  «=5>41,  42,  76;  Sales,  *=s>467; 
Trespass  to  Try  Title. 

TOOLS. 

See  Master  and  Servant,  ^s»107. 

TORTS. 

See  Admiralty,  ^s>21;  Collision;  libel  and 
Slander ;  Malicious  Prosecution ;  Negligence ; 
Shipping,  ^s»79,  84. 

TOWAGE. 

See  Collision,  ^s>66. 

^=»l  (U.S.C.C.A.)  A  "towage  service"  is  one 
that  is  rendered  to  a  vessel  for  the  mere  pur- 
pose of  expediting  her  voyage,  without  reference 
to  any  circumstance  of  danger.— The  Kennebec, 
417. 

TOWNS. 

See  Municipal  Corporations. 


TRADE-MARKS  AND  TRADE-NAMES. 

I.  MARKS  AHD  NAMES  8UBJZ20T8  OF 
OWNERSHIP. 

«=5>ll  (U.S.O.OJ^..)  Where  by  the  expiration 
of  a  patent  the  right  to  make  the  article  has 
become  common  to  all,  no  one  person  by  making 
that  article  in  the  patented  form  for  any  length 
of  time,  can  convert  it  into  a  trade-mark.— Dan- 
iel V.  Klectric  Hose  &  Rubber  Co.,  647. 

TRANSFER  OF  CAUSES. 

See  Trial,  «=s>ll. 

TRANSFERS. 

See  Bankruptcy,  ^=»169-184;  Corporations, 
€=»117. 

TREES. 

See  Logs  and  Logging. 

TRESPASS  TO  TRY  TITLE. 

See  EstoppeL 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=»!!  (U.S.C.CA.)  In  trespass  to  try  title,  de- 
fendant's claim  of  interest  under  title  under 
which  plaintifit  claimed  held  not  to  prevent  de- 
fendant from  claiming  under  difterent  title,  if 
established  as  paramount  title.— Moore  v.  Fos- 
ter Lumber  Co.,  189. 

H.  PROOEEDINOS. 

^s»25  rU.S.CCJ^..)  Where  under  Texas  proce- 
dure d^endant,  in  trespass  to  try  title,  sets  up 
equitable  title  or  defense,  laches  or  staleness 
held  available  to  defeat  such  title.— Moore  v. 
Foster  Lumber  Co.,  189. 

Claim  under  conveyance  of  headright,  not  as- 
serted for  over  60  years  after  repudiation  by 
subsequent  conveyance,  held  stale.— Id. 

TRIAL 

See  Appeal  and  Error,  ^s»1064,  1070;  Con- 
tracto;  Criminal  Law,  ^=s»649-829;  Libel 
and  Slander,  «=s>123,  124 ;  Master  and  Serv- 
ant, <S=»288,  291 ;  JSegligence.  «=»136 ;  Prin- 
cipal and  Surety,  <S=»162 :  Railroads,  <S=»350, 
851;  Receiving  Stolen  Goods,  ^=»9;  Refer- 
ence; Removal  of  Causes,  ^=»119;  Shipping, 
^s»115. 

n.  DOOKETS,  USTS,  AND  OAI.EN. 
DARS. 

<8=s>l  1(1)  (U.S.C.CA.)  Judicial  Code,  fi  274a,  as 
added  oy  Act  Cong.  March  3,  1915,  relates  only 
to  the  power  of  the  court  where  a  suit  has  been 
improperly  brought  either  on  the  equity  or  law 
side,  and  authorizes  amendments  to  make  the 

S leadings  conform  to  the  proper  practice.— Wal- 
o  V.  Wilson,  540. 

Judicial  Code,  |  274a,  as  added  by  Act  March 
8,  1915,  if  authorizing  a  transfer  from  the 
equity  to  the  law  side  of  the  court,  does  not 
validate  a  transfer  made  before  its  enactment. 
-Id. 
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<S=>I  1(2)  (U.S.C.C.A.)  There  ia  no  authority,  by 
statute  or  under  equity  rule  22  (198  Fed.  xiiv, 
116  C.  C.  A.  xxiv),  for  the  transfer  of  a  suit 
for  equitable  relief  brought  on  the  law  side  to 
the  equity  side—Waldo  v.  Wilson,  640. 

IV.  RECEPTION  OF  SVIDEHOB. 

<A)  Introdnctlon,  Offer,  and  AdmissloA  of 
evidence  In  General. 

^p56  (U.S.O.O.A.)  It  was  not  error  to  exclude 
evidence  which  was  merely  cumulative  because 
the  record  already  showed  the  facts  desired  to 
be  proved.— Wheeler  v.  City  and  County  of 
Denver,  196. 

(C)  Objeottons,  Mottona  to  Strike  Out,  and 
Exceptions. 

<^84(4)  (U.S.C.C.A.)  In  trespass  to  try  title, 
objection  to  defendant's  answer  in  a  prior  suit 
in  equity  offered  as  evidence  by  plaintiffs  held 
sufficient  to  call  the  court's  attention  to  the  fact 
that  it  was  unsigned  and  unsworn  to  by  defend- 
ant or  his  counsel.— Creal  v.  Gallup,  284. 

V.   ABOUMENTS  AKD  OONBUOT  OF 
COUNSEL. 

<^»l08i/2  (U.S.C.C.A.)  Permitting  plaintiff  in 
an  action  for  death  of  an  employe,  on  examina- 
tion of  jurors,  to  ask  whether  they  had  ever 
been  in  the  insurance  business,  or  agent  for  a 
particular  company,  held  within  the  discretion 
of  the  court.— New  ^tna  Portland  Cement  Co. 
V.  Hatt,  497. 

VI.  TAKING  CASE  OB  QUESTION 
FROM  JUBT. 

(A)   ^Inestlons  of  liaw  or  of  Fact  In  Gen- 
eral. 

<g=»l39(l)  (U.S.O.C.A.)  In  trespass  to  try  tiUe, 
answer  of  defendant  in  prior  equity  suit,  ad- 
mitted in  evidence,  held  not  to  support  a  per- 
emptory instruction  for  plaintiffs.— Creal  v.  Gal- 
lup, 284. 

^@=>I43  (U.S.C.CA.)  An  issue  as  to  which  the 
evidence  is  conflicting  is  for  the  jury.— Creal  v. 
Gallup,  284. 

Vn.   INSTRUCTIONS  TO  JUBT. 

(D)  ApplloabllltT   to    Pleadlnars   and  E3t1- 
dence. 

4S=>253(3)  (U.S.C.CA.)  In  trespass  to  try  title, 
held  that  court  should  either  nave  decided  de- 
fense that  defendant's  claim  was  stale,  or  sub- 
mitted it  to  the  jury,  instead  of  ignoring  it  in 
the  instructions.— Moore  y.  Foster  Lumber  Co.. 
189. 

(B)  Requests  or  PraTers. 

«©=>260(1)  (U.S.C.CA.)  Refusal  of  requested  in- 
structions, which  so  far  as  they  were  correct  and 
material  were  embraced  in  the  general  charge, 
held  not  error.— Missouri  Valley  Bridge  &  Iron 
Co.  Y.  Blake,  411. 

<8=>260(9)  (U.S.CCA.)  In  action  against 
steamship  company  for  failure  to  deliver  ship- 
ment because  of  quarantine  regulations,  re- 
quested instructions  held  properly  refused,  as 
case  had  been  fully  and  fairly  presented.— New 
7^f     aA^^^^  ^^  ®'  ^-  ^-  ^'  Guanica  Cen- 


(O)  ConstrncUun  and  Operation. 

<8=»296(;i)  (U.S.C.CA.)  In  action  for  slander, 
instruction,  telling  the  jury,  in  effect,  that  the 
language  used  charged  a  crime,  instead  of  lear- 
ing  that  question  to  them,  held  not  cured  by  oth- 
er instructions.— Grand  Union  Tea  Oa  v.  Liord, 

oo4. 

XI.  WAIVEB   ANB    COBBECTIOH    OF 
IBBEeUI.ABITIE8  AND  EBBOBS. 

<$=:»4I2  (U.S.CCA.)  A  prospectus  containing 
representations  not  shown  by  plaintiff  to  be 
fal^  held  pn^wrly  in  the  record,  where  de- 
fendants testified  that  the  statements  were  true, 
and  were  cross-examined  to  show  their  falsity. 
— Irvin  V.  Koehler,  105. 

TRUST  FUND  DOCTRINE. 

See  Corporations^  ^s>544. 

TRUSTS. 

See  Copyrights,  «=s>41,  42. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names. 

UNITED  STATES. 

See  Exemptions;    Indians;    Internal  Reyenue; 
Patents;    Post  Office. 

UNITED  STATES  COURTS. 

See  Courts. 

VACATION. 

See  Judgment,  «=»407. 

VALUL 

See  Bankruptcy,  ^=»54. 

VARIANCE. 

S«e  Post  Office,  <»s>48. 


VENDOR  AND  PURCHASER. 

x>gs  and  Log^g;  Public  ] 
Sales ;    Specific  Performance. 


See  Logs  and  Lognng;   Public  Lands,  ^=»178; 
«  ,         «      "'Per]' 


VENDORS'  LIENS. 

See  Fixtures,  ^s>20. 

VENUE. 

See  Appeal  and  Error,  ^=>185;    Courts, 
270-277;   Patents,  «=»28a 

VERDICT. 

See  Appeal  and  Error,  ^=»98^1012. 

WAGES. 

See  Corporations,  ^=»56d. 
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Words  and  Phrases 


WAIVER. 

See  Appeal  and  Error,  ^s>232;  Bankruptcy, 
^=»140;  Courts,  «=»276;  Equity,  ^=»53; 
Estoppel;    Removal  of  Causes,  ^=»112. 

WAREHOUSEMEN. 

See   Alteration   of   Instruments;    Bankruptcy* 

«5=>25(5)  (U.S.C.C.A)  Under  Civ.  Code  S.  C. 
1902.  §§  171^1721,  a  warehouseman  which  de- 
livered goods  to  an  agent,  who  had  stored  them 
for  its  principal,  and  who  had  changed  receipts, 
issued  in  its  name,  to  that  of  its  principal,  held 
liable  to  principal;  receipts  not  having  been 
produced  and  canceled.— Clyde  S.  S.  Co.  v. 
Whaley,  2W. 

WARNING. 

See  Master  and  Servant,  ^=»151,  153. 

WHITE  SLAVE  ACT. 

See  Criminal  Law,  «=»422,  507,  780;  Prostitu- 
tion. 

WILLS. 

See  Courts,  ^s»365,  493. 

VI.   OONSTBUOTION. 

(A)   General  Rules. 

^=>440  (U.S.C.C.A.)  In  construing  a  will,  the 
testator's  intention,  gathered  from  the  entire 
will,  controls  as  against  technical  rules,  the  ap- 
plication of  which  would  defeat  such  intention. 
—Lucas  V.  McNeill,  558. 

(B)  Nature  of  Bstatea  and  laterests  Cre« 
ated. 

<S=»6I6(1)  (U.S.C.O.A.)  Where  a  will  does  not 
indicate  an  intention  to  differentiate  the  real 
and  personal  property,  the  courts  cannot  limit 
a  power  of  disposal  to  the  personalty.— Lucas  v. 
McNeill,  558. 

«=5>6I6(8)  (U.S.C.CA.)  A  will  which  gives  the 
first  taker  absolute  right  to  dispose  of  the  prop- 
erty enables  him  to  deprive  the  remaindermen 
of  their  interest- Lucas  v.  McNeill,  558. 

A  will  held  to  give  the  bankrupt's  mother  an 
absolute  right  to  dispose  of  the  real  property,  so 
that  he  had  no  vested  interest  therein  during 
her  lifetime  and  widowhood.— Id. 

WITNESSES. 

See  Evidence. 

IV.   CBEDIBHilTT,  IMPEAOHMElfT, 

OOHTBADIOTION,  AMD  COB- 

BOBORATION. 

(B)  Character  amd  Condnet  of  IVltMeBB. 

«=5>337(6)    (U.S.C.C.A)    Defendant,       charged 
with  falsely  representing  himself  to  be  a  citizen, 
can  be  cross-questioned  as  to  running  a  blind  ; 
tiger,  to  affect  his  credibility.— Oh ristopoulo  v.  i 
t^nited  States,  08.  I 


(D)  IneoAslstent    Btatemeats    hy   'Witness. 

<g=»393(4)  (U.S.C.CA)  Exclusion  of  deposition 
at  variance  with  witness'  testimony  held  not 
error,  where  witness  had  been  fully  cross-ex- 
amined as  to  questions  and  answers  therein.— 
Cuomo  V.  United  States,  304. 

WORDS  AND  PHRASES. 

"Accomplice."— Hays  v.  United  States,  294. 

"Agitating."— The  A  A.  Raven,  374. 

"As  aforesaid."— Finnegan  v.  United  States, 
447. 

"Atomized."— Graphic  Arts  Co.  v.  Photo-Chro- 
motype Engraving  Co.,  334. 

"Bankrupt."- In  re  Southern  Arixona  Smelting 
Co.,  275. 

"Coke."— Mitchell  v.  ConnellsviUe  Central  Coke 
Co.,  319. 

"Commencement"— Waldo  v.   Wilson,   540. 

"Compounded."— Rutan  v.  Johnson  &  Johnson, 

"Compounding."— Rutan  v.  Johnson  &  Johnson, 

363. 
"Concealment"— Gretsch  v.  United  States.  245. 
"Concealment   of   property."— Glass    v.    United 

States,  253. 
"Continuously."— United  States  v.  Deans,  151. 
"Country  whence  he  came."— United  States  v. 

Sisson,  168. 
"Described   in   printed  publication." — Keene  v. 

New  Idea  Spreader  Co.,  587. 
"Due  care."— Lehigh  Valley  B.  Co.  v.  Kilmer, 

514. 
"Estoppel  in  pais."— Weber  v.  Hertzell,  159. 
"Etching."— Graphic   Arts   Co.   v.    Photo-Chro- 
motype Engraving  Co.,  334. 
"Fair  valuation."— Grandison  v.  National  Bank 

of  Commerce  of  Rochester,  620. 
"False."— Doyle  v.  First  Nat  Bank  of  Balti- 
more, 535. 
"Felting."— Werk  v.  Parker,  309. 
"General  privilege."— Whitney-Central  Trust  & 

Savings  Bank  v.  Luck,  425. 
"Gift  enterprise."— Post  Pub.  Co.  v.  Murray,  83. 
"Illegality.'^— United  States  v.  Ness,  144. 
"Indispensable    parties."- Ex    parte    Equitable 

Trust  Co.  of  New  York,  467: 
"Indispensable    party."— Lion    Tractor    Co.    v. 

Bull  Tractor  Co.,  344. 
"Inhabitant"— Thomas  v.  South  Butte  Mining 

Co.,  162. 
"Insolvent"— Grandison   v.    National   Bank    of 

Commerce  of  Rochester.  620. 
"Interstate  commerce."— Coal  &  Coke  Ry.  Co. 

V.  Deal,  490. 
"Invention."— Hansen  v.  Slick,  37. 
"Letter."- Finnegan  v.  United   States,   447. 
"Lottery  scheme." — Post  Pub.  Co.  v.  Murray, 

83. 
"Maritime  tort"— The  Chiswick,  446. 
"Master."- The  Calypso,  156. 
"Material  alteration.'^- Clyde  S.  S.  Co.  v.  Wha- 
ley, 264. 
"Mechancal    equivalent"— Yancey    v.    Enright, 

51. 
"Necessary  parties."— Ex  parte  Equitable  Trust 

Co.  of  New  York,  457. 
"NegUgence."— New  York  &  Porto  Rico  S.  S. 

Co.  V.  Guanica  Centrale,  640. 
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"Net  income.*'— Edwards  ▼.  Keith,  298. 
•Terson."— In    re    Southern   Arizona    Smelting 

Co.,  275. 
"Person   performing   labor."— Keyes   y.    Davie, 

574. 
"Pioneer."— Yancey  v.  Enright,  61. 
"Preference."— Grandison   v.   Robertson,   605. 
"Promptly."- Irvin  v.  Koehler,  105. 
"Resident"— Thomas    v.    South    Butte    Mining 

Co.,  162. 
"Salvage  service."— The  Kennebec,  417. 
"Servant."— Keyes  v.  Davie,  574. 
"Single  body."— United  States  v.  Poland,  630. 
"Special  privilege."— Whitney-Central  Trust  & 

Savings  Bank  v.  liuck,  425. 
"Towage  service."— The  Kennebec,  417. 


"Transfer."— Grandison  t.  National  Bank  of 
Commerce  of  Rochester,  620. 

"Voidable  preference."— Grandison  ▼.  Robert- 
son, 605. 

WORK  AND  LABOR. 

See  Frands,  Statute  of,  ^=»138;  Judgment,  ^=> 
570;   Mechanics'  liens. 

WRITS. 

See  Habeas  Corpus;    Injunction;    Mandamus; 
Process;   Prohibition. 

YEAR. 

See  Frauds,  Statute  of,  ^=s>49. 
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